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A.I.R. 1954 MANIPUR 1 (Vol. 41, C.N. 1', 

BRIJ NARAIN J. C. (13-5-1954). 

Mst. Manihar Bibi, Appellant v. Rakha Singh 
.nd others, Respondents. 

Civil Appeal Case No. 40 of 1953, against de¬ 
cree of D. J., Manipur, D/- 10-3-1953. 

(a) T. P. Act (1882), S. 53 — Fraudulent trans- 
er — Transfer for dower — (Muhammadan Law 
— Dower). 

The question whether the transaction was 
really a transfer of property or sham or simu¬ 
lated transaction must be decided on the 

facts and circumstances of each particulai 

(Para 6) 


Held on evidence that the plaint iff-wife 
failed to establish that her dower was prompt 
and the deed of sale of property belonging 
to the husband, in her favour in lieu of the 
dower debt was genuine. The sale deed even 
if held to be genuine was without considera¬ 
tion and was executed in order to defeat or 
defraud the creditors of the husband and did 
not affect them because the deed was a sham 
transaction. (Paras 5 and 6) 

Anno: T. P. Act, S. 53 N. 13. 

(b) Muhammadan Law’ — Dower — Deferred. 


There is no authority for the view r that the 
deferred dower, agreed to be paid on death or 
divorce, becomes prompt, if demanded by the 
wife during the continuance of the marriage. 

(Para 5) 

(O Civil P. c. (1908), O. 7, R. 4 — Succession 
certificate ■— (Succession Act (1925), S. 214). 

Suit by sons of deceased creditor on pro¬ 
missory note executed in favour of deceased 
creditor by the defendant — Plaintiffs obtain¬ 
ing succession certificate after institution of 
suit — Decree in suit is not void. (Para 7) 

Anno. C. P. c., O. 7, R. 4 N. 3; Succ. Act, S. 214, 

• 11 , 12 . 

T - P - Act (1882). S. 53 — Plea under, can 
SS 8 ? as defence to suit under O. 21, R. C3 — 
{VMl P. C. (1908), O. 21, R. 63). 
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The institution of a suit to avoid fraudu¬ 
lent transfer is not the only mode of avoid¬ 
ing it. It. may be made by way of defence 
in a suit brought to enforce the transfer. 
Thus in a suit under O. 21, R. 63, Civil P. C., 
by a deleated claimant on the basis of a 
transfer made to him by the debtor, the creditor 
who has attached the property in execution 
of his decree may plead in defence that the 
transfer was fraudulent under S. 53 of the 
Transfer of Property Act. Case law Ref. 

(Paras 10) 

Anno: T. P. Act, S. 53 N. 14: C. P. C., O. 21, 
R. 63 N. 20. 


CASES REFERRED: Paras 

(A) (V39) AIR 1952 All 226: 1952 All LJ 101 10 

(B) (V8> AIR 1921 Mad 657: 61 Ind Cas 580 10 

(C) (V39) AIR 1952 Kutch 39 10 

(D) (V16) AIR 1929 All 238: 51 All 595 10 

(E) (V37) AIR 1950 Pat 166: 28 Pat 928 11 

(F) (V39) AIR 1952 Sau 68 11 

(G) (V28) AIR 1941 Oudh 457 11 


B. K. Ghosh, for Appellant; K. C. Chakroverty 
and R. K. Singh, for Respondents. 

JUDGMENT: This appeal has been brought by 
Musammat Manihar Bibi appellant against the 
decree of the learned District Judge, Manipur, 
dated 10-8-1953 in Civil Suit No. 8 of 1952 which 
has been dismissed by the trial Court. 

The facts of the case briefly stated are that 
Mahammad Kasim Mia respondent No. 3 was 
married to Musammat Manihar Bibi appellant on 
5-7-1932 and the latter’s dower debt was settled 
at Rs. 10.000/- for which an agreement deed had 
been executed. This agreement deed was alleged 
to have been lost during the bombing of Imphal 
in the last war, and so the appellant’s mother 
when in her death-bed got another deed dated 
10th January 1951, Ex. P/B from the husband 
whereby the latter gave the disputed property 
situated in plot No. 164, Maxwell Bazar, along 
with constructed buildings thereon as considera¬ 
tion for the dower debt and the appellant was 
given possession over the disputed plot on the 
same date. ^ 
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The appellant, however, in order to feel secure 
got a regular sale deed from her husband on 
5-7-1952 vide Ex. P/A and this deed was register¬ 
ed on 8-7-1952. The appellant claims to have 
let out the buildings in question vide Ex. P/B 
and so she claimed to be in possession also. 


(2) Mahammad Kasim Mia respondent No. 3 
had borrowed Ks. 12,000/- from Ganesh Singh 
and Giga Singh through the pro-note dated 10-7- 
1549 and this debt remained unpaid. Gn 5-3-1952 
Rakha Singh, son of Ganesh Singh and Mahabir 
Singh, son of Giga Singh brought suit No. 16 
of 1952 in the Court oi the Sub-Judge, Manipur 
on the basis of the aforesaid pro-note and an 
application for attachment before judgment of 
the disputed property, was filed on 23rd June 
1952. On the same date the learned Sub-Judge 
demanded cash security from the respondent No. 
3 Mahammad Kasim Mia and later on on 23rd 
August 1952 when security was not furnished, an 
order for attachment before judgment was pass¬ 
ed relating to this property and the Suit No. 16 
of 1952 was decreed lor Rs. 19,759/- on 25th 
August 1952. 


It has already been mentioned by me that the 
sale deed with regard to the property in ques- 

executed by Mohammad Kasim Mia 
of the present appellant on 5-7-1952 
application l'o* attachment before judg- 
been presented in Court on 23-6-1952. 


tion was 


in favour 
after the 
ment had 


Musammat Manihar Bibi appellant filed an 
objection under O. 38. Rules 8 and 10 read wi 4 h 
O. 21, R. 58, Civil P. C., on 22-9-1952. This ob¬ 
jection was opposed by the respondents Nos. 1 
and 2 by means of reply dated 21-11-1952 and the 
appellant’s objection was dismissed on the same 
date. 

The present appellant then brought Suit No. 8 
of 1952 under O. 21, R. 63. Civil Procedure Code 
on 19-12-1952 praying for declaration that Musam¬ 
mat Manihar Bibi was the owner in possession 
of the property in question and it -was further 
prayed that the respondents Nos. 1 and 2 be per¬ 
manently restrained from executing their decree 
passed in Suit No. 16 of 1952 (Execution Cas“ 
No. 51 of 3952) and the execution proceedings be 
stayed until the disposal of the suit. This suit 
was also dismissed, and so Musammat Manihar 
Bibi has come in appeal. 

(3) The respondents No. 1 and 2 denied that 

the respondent No. 3 owed any dower debt of 

Rs. 10,000/- to the appellant and they further 

denied that the respondent No. 3 had executed 
any agreement deed at. the time of the marriage 
or on 10-1-1950 and the story about the loss of 
the agreement deed and the appellant’s mother 

imploring her son-in-law to execute the deed 

dated 10-1-1950, has also been denied. 

It was further contended that the dower debt 
of the appellant if any at all had become time- 
barred and in any case it was not subsisting on 
10-1-1950 or on 5-7-1952. According to these two 
respondents the appellant had throughout, been 
living with the respondent No. 3 in his house 
and she had never been in possession over the 
disputed property. It was also contended that 
the plaint was not duly verified and the court- 
fee paid was insufficient, but these pleas have 
not been pressed before me. 

(4) The first question which is to be examined 
in this case is whether the appellant has proved 
that her dower debt amounted to Rs. 10,000/- 
and it was prompt. 

Musammat Manihar Bibi did not appear in the 
witness box nor did she get her statement recorded 


on commission to prove that her dower debt was 
settled at Rs. 10,000/- and it was prompt. The I 
respondent No. 3 made his statement in 
Court on 12th June 1953, but he merely 
staled that he did not admit the decree 
granted by the Sub Judge, but he did not 
produce any evidence. He thus failed to depose 
that the appellant's dower debt had been fixed 
at Rs. 10,000/- and that it was prompt. 

If he had made any such statement in Court 
the present respondents Nos. 1 and 2 would have got 
an opportunity of cross-examining him on this 
question. (After going through the evidence of 
the appellant’s witnesses His Honour proceed¬ 
ed:) The plaintiff’s evidence thus does not 
establish in the present case that her dower was 
really settled at Rs. 10.000/- and it was prompt 
and it subsisted on 10-1-1950 and on 5th/8th 
July 1952. 

(5) Mahabir Singh respondent No. 2 appeared 
in the witness box and he has deposed that 
Mahammad Kasim Mia admitted the execution 
of the pro-note dated 20-7-1949 and the appel¬ 
lant signed the acknowledgment receipt Ex. 

D D on 5th December 1951. This statement 
clearly shows that after Mahammad Kasim Mia 
executed the pro-note dated 20th July 1949 and 
a registered notice of demand was served on 
him through the present appellant on 5th 
December 1051, he tried to execute fictitious 
deeds in order to save the property for himself 
and with this end in view he executed the un¬ 
registered and unstamped deed bearing 10th 
January 1950. as date of execution and later on 
when the application for attachment before 
judgment was filed by the respondents No. 1 and 
2 on 23-6-1952 he executed the registered sale 
deed Ex. P/A on 5-7-1952 with this same object. 

I have already mentioned above that Maham¬ 
mad Kasim Mia made his statement in the 
trial Court, but he did not state specifically that 
the deed Ex. P B had actually been executed by 
him on 10-1-1950 at the request of appellant’s 
mother. It thus becomes established that the 
deeds Exs. P/B and P/A cannot be deemed to 
be genuine and valid as it has not been proved 
in this case that the appellant’s dower debt was 
fixed at Rs. 10,000/- and it was prompt. 

The argument that even the deferred dower 
becomes prompt if demanded by the wife during 
ihe continuance of the marriage, does not find 
support from any authority and as it is estab¬ 
lished from the plaintiff’s own witness Obeidulla 
Mia that her dower was deferred and as Maham¬ 
mad Kasim Mia is alive and there has been no 
divorce between the appellant and the respon- * 
dent No. 3 so far, the plaintiff cannot be deemed r 
to have any subsisting claim regarding her • 
dower on 10-1-1950 or 5-7-1952 and so these deeds 
must be deemed to be without consideration 
even if they are held to be genuine for a mo-| j 
ment for the sake of argument. 

(6) The learned Advocate for the respondents 
No. 1 and 2 contended that if the appellant had 
been produced in the witness box he could very * • 
easily have shown from her cross-examination • 
that her dower debt did not amount to more 
than Rs. 2/- or Rs. 4/- (Mihir Misil or proper 
dower') and that she had demanded her dower 
after her marriage and so the claim for this 
dower had become time barred long before 10-1- 
1950. But as the plaintiff did not appear in the 
witness box it cannot be held with certainty 
that the plaintiff’s dower debt had become time- 
barred. In any case it is proved in this case that ... 
the plaintiff-appellant had no subsisting claim 


1954 Manihar Bibi v. Rakha. 

1 as against the respondent No. 3 on 10-1-1950 and 
! 5-7-1952 and so tne deeds Exs. P/B and P/A 
were without consideration and as these deeds 
were executed for defeating or defrauding the 
creditors, the latter will not be affected by them 
because these deeds would amount to mere sham 
transactions. 

The question whether the transaction was 
really a transfer of property or sham or simu¬ 
lated transaction must be decided on the facts 
and circumstances of each particular case and 
after taking into consideration the circumstances 
of this case and the evidence on the record re¬ 
ferred to above I come to the definite conclusion 
that the deeds Exs. P/B and P/A merely in¬ 
corporate sham transaction. 


Singh (Brij Narain J. G.) Manipur 3 

tion was also rejected. As such there is no force 
in the contention that the order rejecting objec¬ 
tion under O. 21, R. 58, Civil Procedure Code 
dated 21-11-1952 is not binding on the present 
appellant. 

(10) The appellant filed the suit No. 1G of 1952 
under O. 21, R. 63, Civil P. C. and it has been 
contended on behalf of the appellant that the 
present respondents No. 1 and 2 should have 
brought a suit under S. 53 of the Transfer of 
Property Act for declaration that the sale deed 
Ex. P/A was not binding on the ground that a 
fraudulent transfer has been made through it 
and such a suit should have been brought on 
behalf of all the creditors. 

It has been laid down in — ‘Fazal-ul Rahim 


(7) The learned counsel for the appellant^ has 
urged that the decree in suit No. 16 of 1952 is 
not binding and it is legally inoperative as 
Rakha Singh and Mahabir Singh had not obtain¬ 
ed succession certificates before instituting this 
suit in Court, but the evidence of Mahabir 
Singh shows that succession certificate has been 
obtained later on and as the decree passed in 
suit No. 1G of 1952, has become final, I do not 
think that the argument that the decree is void 
merely because succession certificates had not 
been obtained prior to institution of suit, has 
; any force for, in the first place Rakha Singh is 
the son of Ganesh Singh, original creditor and 
Mahabir Singh is the son of Giga Singh original 
creditor and then they obtained succession certi¬ 
ficates after instituting suit No. 16 of 1952 and 
so the decree passed in the suit could not be 
deemed to be void. 


Khan v. Nawal Kishore’, reported in AIR 1952 
All 226 (F3) (A) that where there is no other 
creditor except the one in execution of whose 
decree the proceedings under O. 21, R. 63 have 
arisen, the suit for declaration as brought by 
that creditor could satisfy the requirements of 
the fourth clause and S. 53 of the Transfer of 
Property Act. 

In Sami Asari v. Ashagiya Pillai’, reported in 
AIR 1921 Mad 657 (B>, it has been laid down 
that the institution of a suit to avoid fraudulent 
transfer is not the only mode of avoiding it. It 
may be made by way of defence in a suit brought 
to enforce the transfer. Thus in a suit under O. 
21. R. 63. Civil P. C. bv a defeated claimant on 
the basis of a transfer made to him by the 
debtor, the creditor who has attached the pro¬ 
perty in execution of his decree may plead in 
defence that the transfer was fraudulent under 


(8) The next argument that has been advanc¬ 
ed on behalf of the appellant is that the decree 
dated 25th August 1952 in suit No. 16 of 1952 
cannot be deemed to be binding as the pro-note 
on the basis of which this decree was passed 
had not been registered. As it has not been- 
shown that registration of this pro-note was 
mandatory, I think this argument also cannot 
be deemed to be of any force. 


(9) Third contention of the appellant is that 
the application for attachment before judgment 
dated 23-6-1952 was allowed ex parte and actual 
attachment was made on 23-8-1952. But the 




orders Exs. P/D-l to P/D-4 show that the de¬ 
fendant Mahammad Kasim Mia was present in 
court and so this contention is also of no force. 

The learned counsel for the appellant has 
also urged that the objection under O. 21. R. 58 
filed by the present appellant on 22nd Septem¬ 
ber 1952 was rejected on 21-11-1952 when the 
decree-holders filed their written reply without 
the appellant being given an opportunity to pro¬ 
duce her evidence. The contention of the appel¬ 
lant is that as she had filed her objection with¬ 
out any delay and specially when there was no 
intention on her part to obstruct the execution 
proceedings, she should have been allowed to pro¬ 
duce her witnesses. 

I have already shown above that the decree 
was passed on 21-8-1952 and even though the 
appellant was living with the respondent No. 3 
throughout and the respondent No. 3 used to be 
Present in court, the objection under O. 21, R. 58 
ri ii . Proce dure Code, was not filed prior to 

, A * 1952 an d so the learned Sub Judge reject- 
fllPrt °f n the 8 round that had been deliberately 
SrrwL a i': late Stage in order to delay execution 



The 


Exs r» .^Peiiant filed review application vide 
/B and D/A on 5-12-1952, but this applica- 



S. 53, Transfer of Property Act. 

In Pasco Devshi v. Anandji Bhula’, AIR 1952 
Kutch 39 (C), it has been held that when a 

mortgage is a possessory one, attachment is to 
be raised to the extent of mortgagee’s interest 
in the property and when a mortgage is a simple 
one. attachment may be continued subject to 
such mortgage. In the first mentioned case the 
court has not only to be satisfied about the 
mortgage, but it has further to be satisfied 
about possession of the mortgagee on his own 
account. In the second mentioned case the court 
is only to be satisfied about the mortgage. 
Though the question of fraudulent transfer can¬ 
not be considered, the question of possession of 
the claimant on his own account and not on ac¬ 
count of the judgment-debtor as his Benamidar or 
otherwise has to be considered. 

As such the question raised by the present 
respondents No. 1 and 2 that the disputed pro¬ 
perty remained in possession of respondent No. 
3 throughout and the deeds Ex. P/A and P/B 
were fictitious, could properly be gone through 
by the learned District Judge. 

In Mt. Akram-un-nissa v. Mt. Mustafa-un- 
nissa, reported in AIR 1929 All 238 (D> it has 
been held that the principles embodied in S. 53, 
Transfer of Property Act are in accordance with 
the general principle of justice, equity and good 
conscience and as such should be taken as a 
guide by the courts even in cases when a party 
bases his title on a transfer by a decree of the 
court where the provisions of S. 53, Transfer of 
Property Act, do not apply. 

The learned District Judge has in the present 
case held that the deeds Exs. P/B and P/A are 
not binding on the respondents No. 1 and 2 on 
the ground that they were sham transactions 
and he upheld the view of the learned Sub Judge 
while dismissing the objection under O. 21, R. 


4 Manipur IIaithumba Singh v. Babusana Singh (Lakshmi Narain J . G .) 


A. I. R. 


53. Civil Procedure Code that these deeds were 
not binding on the analogy of S. 53, Transfer 
of Property Act, and so S. 53 was not clearly 
applied to this case. I think the principles enun¬ 
ciated above could properly be applied to this 
case and the judgment of the learned District 
Judge cannot be validly assailed on this ground. 

(ID The plaintiff appellant no doubt tried to 
prove by the evidence of Abdul Rahman, Obeid- 
ulla Mia and Kali Mohan Chatterji witnesses 
that she was in possession over the disputed 
property. The patta dated 27th July 1947 Ex. 
D/C shows that this property was acquired by 
the respondent No. 3 and as the appellant has 
throughout been living with respondent No. 3 
and no prior rent receipt has been produced by 
her, it becomes very difficult to infer that she 
really entered into possession over the disputed 
property. 

The rent deed dated 5-7-1952 Ex. P/C was 
executed when Rakha Singh and Mahabir Singh 
had already instituted their suit No. 16 of 1952 
in court. If the deed Ex. P/B was really execut¬ 
ed on 10-1-1950 and possession had been deliver¬ 
ed to the appellant on that date one would ex¬ 
pect the appellant to have obtained at least one 
or two rent deeds from the tenants during the 
period from 10-1-1950 to 5-3-1952, but no such 
deed is forthcoming. As such the learned Dis¬ 
trict Judge was justified in holding that the 
present appellant was never given possession 
over the disputed properties and the sham 
transactions Exs. P/B and P/A were executed 
in her favour in order to protect the respondent 
No. 3 from the clutches of the creditors. 

The rulings reported in the case of ‘Radha- 
kant v. Ramanup Singh’, reported in AIR 1950 
Pat 166 (E) and — ‘Adilja Ranchorlal v. Oza 

Mukundalal Swaika’, reported in AIR 1952 Sau 
68 (F), which lav down that objection under O. 
21, R. 58 and O. 38, R. 10, Civil P. C., should be 
decided on the question of possession and not on 
the basis of title, cannot help the present ap¬ 
pellant in any way, nor will the case of — 
‘Faqir Bux v. Thakur Prasad’, help the present 
appellant: vide AIR 1941 Oudh 457 (G). in that 
case the plaintiff had accepted the gift deed in 
question as genuine, but he had contended that 
it was ineffective as against him. In the present 
case the respondents No. 1 and 2 never admitted 
the execution of any Kabin-nama by the res¬ 
pondent No. 3 in favour of the appellant on 
5-1-1932 and they further denied execution of the 
deed Ex. P/B on 10-1-1950. 

(12) Under the above circumstances, the pre¬ 
sent appeal has no force and it is dismissed 
with costs to the respondents No. 1 and 2. 

B/R.G.D. Appeal dismissed. 


A.I.R. 1954 MANIPUR 4 (Vol. 41, C.N. 2) 

LAKSHMI NARAIN J. C. (26-3-1954) 

Thokchom Haithumba Singh Petitioner v. R. K. 
Babusana Singh, Respondent. 

Civil Revn Case No. 10 of 1953 to revise order 
of D. J., Manipur, in Misc. case No. 8 of 1953. 

Civil P. C. (1908), O. 20, R. 14, S. 148 — Ex¬ 
tension of time. 

Under pre-emption decree plaintiff to 
deposit sale money by 16-11-1951 — Appeal 
dismissed on 5-5-1952 — Subsequent applica¬ 


tion to District Judge resulting in extension 
of time to deposit sale money till 10-3- 
1953 — Held that payment after period 

prescribed in decree would not be valid 
deposit, AIR Commentary, on C. P. C. referred. 

(Para 3) 

Anno: Civil P. C., O. 20, R. 14, N. 7; S. 148, N. 19. 

CASE REFERRED: Para 

(A) C03) 53 Pun Re 1903: 167 Pun LR 1903 3 

B. B. Sen for Petitioner; T. N. Bhattacharya for 
Respondent, 

# 

ORDER: A suit for pre-emption brought by 

R. K. Babusana Singn against Th. Haitnumba 
Singh was decreed by the Additional Munsiff, Mani¬ 
pur on 27-10-51. Tne plaintiff was to deposit or 
to pay to the defendant Rs. 65/- sale money by 
16-11-51. Appeai against the above decree was dis¬ 
missed by tne District Judge on 5-5-52. The decree- 
holder Babusana Singh applied lor execution of 
the above decree in the Court of the Munsiff 
(which was a successor court) as by that time the 
Court of the Additional Munsiff was terminated. 

As the pre-emption money was not deposited the 
decree-holder applied to that court for withdrawal 
of his application for execution. The learned 
Munsiff tnereupon dismissed the execution suit on 
4-4-53 on the ground that it did not lay as the 
D. H. did not deposit or pay the money within 
the prescribed period. 

The D. H. after that filed a Misc. Application 
in the court of the District Judge which was re¬ 
gistered as Misc. Case No. 8 of 1953 and resulted 
in extension of the time for deposit of the above 
amount till 10-8-53. The order was passed on 
9-7-53. The present petition is for revising the 
above order by setting it aside on the ground that 
it was without jurisdiction and that the D. H. 
ought to have applied for extension of time to the 
successor Court i.e., viz., the Munsiif’s Court. 

(2) The Misc. application to the Court of the 
District Judge does not disclose under which law 
it was made, nor the order of the learned District 
Judge says under which provision of law the time 
was extended. 

(3) Learned counsel for the opposite party has 
argued that the above order was passed by the 
learned District Judge under S. 148, C. P. C., al¬ 
though the order itself does not disclose it. He 
has not been able to satisfy me that such an 
order could be passed in a pre-emption decree. The 
learned counsel for the petitioner has placed reli- | 
ance on 31C. 497 and 17 I. G. 912 as given on page 
512 of Dr. Katju and Das, C. P. C. in which it has i 
been held that “where time has been fixed and j 
no provision is made for extension and an appeal J 
is filed and no stay is obtained, payment after dis- ' 
posal of appeal and expiry of time fixed in decree 
would not be a valid deposit”. Further reliance 
has been placed on the D. B. Ruling of the Punjab ■. 
Chief Court, — ‘Gurdit Singh v. Hukam Singh', 

1903 Pun Re No. 53 at pp. 205 (206) (A) (as cited 

in — ‘V. V. Chitaley’s C. P. C. page 2142 of 1953 Edi¬ 
tion) where it has been held that “in the plaintiff’s 
default in paying the purchase money within the 
time allowed, the suit should be dismissed, though 
the decree does not contain a specific provision to 
that effect”. i*j 

(4) I am quite in agreement with the above find¬ 
ings. I hold, therefore, that extension of time as 
ordered by the learned District Judge after about 
2 years of the termination of period prescribed by 
the trial court on a Misc. Application of the D.H J 
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was without jurisdiction. Under the circumstances 
of the case this petition is allowed with cost to 
parties. 


notice on the defendants for distribution of the 
common property and assets and thereby to dis¬ 
solve the workshop business. 


B/H.G.P. Revision allowed. 
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LAKSHMI NARAIN J. C. (23-3-1953) 

Khundrakpam Muhon Singh. Appellant v. 
Haorungbam Amujao Singh and others, Respon¬ 
dents. 


Civil Appeal Case No. 33 of 1952 against decree 
of D. J., Manipur in C. S. No. 2 of 1951. 

Civil P. C. (1908), O. 2, R. 3 — Suit held bad 
for multifariousness — Suit held not covered by 
any of grounds mentioned in S. 44, Partnership 
Act — (Partnership Act (1932), S. 14). 

Held after going through the reliefs that 
the suit suffered from multifariousness inas¬ 
much as there were $pme causes of action 
alleged against defendants Nos. 1 and 2 and 
some against defendants Nos. 3 and 4 and 
thus resulting in misjoinder of defendants 
and causes of action. (Para 10; 


Held further that in the suit (for dissolution 
of partnership against some of the defendants 
and for partition against some), there was no 
allegation in the plaint of any breach of 
partnership agreement, fabrication oi ac¬ 
counts and misappropriation of partnership 
income on the part of the defendant partners, 
•.and that the suit was not covered by any of 
the grounds mentioned in S. 44. Partnership 
Act. (Paras 11, 12; 

Anno: C. P. C., O. 2. R. 3 N. 8. 

1953 Mulla: O. 2. R. 3. P. 512 N. “Misjoinder 

.action” (8 Pts. extra in N. 8 to O. 2. R. 3 

in AIR Com. — AIR 1920 PC 07: 47 Ind App 70 
not noticed in Mulla). 


N. Ibotombi Singh and B. B. Sen, for Appellant; 
K. C. Chakraverty assisted by R. K. Singh, for 
Respondents. 


JUDGMENT: The plaintiff Muhon Singh in 

Suit No. 2 of 1951 of the District Judge’s Court 
has brought this appeal against the judgment and 
decree passed by the above said Court by which 
his suit was dismissed with costs. 


( 2) Briefly the plaintiff’s case is that he is 
o*. the-partners with the defendants in a wc 
shop known as “M. M. Workshop” situated 
Maxwell Bazar measuring about 90’xl40’ bear 
revenue and Municipal tax whose settlement ' 

ky the authorities in favour of 

plaintiff and defendants Nos. 1 & 2. 

• 

Stat ? s that about the end 
wa_* mnrfl 949 the j° int business of the par 
h,lw * ?f r less Practically dissolved with 

selves Tt ^ ttbpg tbe accounts amongst thi 
“rJ'i s aiieged that a temporary arrar 

Ihe defenriw de m April 1950 according to wh 
he she h.? tS Weve t°.work in 2/3rd portion 
building 9 0nstruc ting temporary works 1 

run vim? l nd simultaneously the plaintiff bv 

arrangement, howevlA °r At T 

tel, 1 but f ff a AH d lA, aUempt to rebuild the 
ness but failed which resulted in his - 


The notice brought no fruits, hence this 
suit for partition of the shop site between 
the plaintiff and defendants Nos. 1 and 2 
— the plaintiff to keep the l/3rd por¬ 
tion of the shop site alleged to be in possession 
already, for dissolution of the partnership busi¬ 
ness, settlement of accounts, and gelling l/5th 
of the common movable property in the shape of 
machineries, equipments etc. 


(3> The defendants in their written statements 
have denied the plaintiff’s claim by saying that 
the suit is not maintainable in the present form 
and that the plaintiff has no right to sue the 
defendants for dissolution of partnership. 

They say that the partnership business was 
started bv all the 5 i.e. the plaintiff and the 4 
defendants. It was only for convenience sake 
that only plaintiff and defendants Nos. 1 & 2 had 
applied for the site on behalf of all of them and 
that the plot was allotted to the firm. They deny 
that the partnership business was dissolved in 
1949. on the contrary it is alleged that the part¬ 
nership business continued and is still running on 
in the same name of the Firm in fact. It is 
denied that the partners had ever carried on their 
business separately or independently. 


It is denied that the defendant was ever in pos¬ 
session of l/3rd portion of the plot. The part¬ 
nership business was carried on jointly for 
ali times. All the partners have equal share 
in the business and are also equally liable for loss 


and enjoy profits. The plaintiff wanted to im¬ 
pose new conditions which w'ere not acceptable. 
T is alleged in the written statement that the 
plaintiff is bound by clause 7 of the written docu¬ 
ment which, provides that on retirement of a 
partner before 7 years from the start i.e. 194(3 the 
retiring partner shall be entitled to 2/3rd of his 
dues and. therefore, the plaintiff has no more 
right than the above. 


Retirement of a partner cannot result in dis¬ 
solution when the remaining members are willing 
lo continue the business. If the plaintiff does 
r.ot want to remain a partner he may cease to 
be so. He is. if he so chooses, entitled to adjust¬ 
ment of accounts to find out his share of profit 
and loss as the case may be, but he has no right 
to ask for dissolution of the partnership or claim 
for any land or other property in the nartner- 
ship when the defendants forming the bulk of 
majority are continuing the partnership business. 
There is no cause of action; the plaintiff’s suit is 
liable to be dismissed with costs. 


(4) On the above findings, the parties went on 
issues. The following Issues were framed in the 
case: 

(1) Has the plaintiff any cause of action for the 
suit? OPP. 

(2) Is the suit maintainable in the present 
form? OPP. 

(3) Was the plot No. 258/138 settled in favour 
of the plaintiff and defendants Nos. 1 & 2 
in their private capacity or in favour of 
Firm? OPP & D. 

(4) Was the plot already partitioned? OPP. 

(5> Whether or not the plaintiff is competent 
to bring the present suit for the dissolution 
of the partnership business and its inci¬ 
dental matters and for the partition of the 
said plot? OPP & D. 
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(6» Is not the suit properly valued? OPD. 

(7 1 What relief, if any, the plaintiff is entitled 
to? OPP. 

If decision on issues 2 & 5 which are substan¬ 
tially the same does not go in favour of the 
plaintiff the other points which have been argued 
at length in this appeal by learned counsel of 
the parties, need not be discussed as that might 
prejudice a finding in case the plaintiff chooses 
to bring another suit in a proper manner. 

(5) While deciding issue No. 4 the learned Dis¬ 
trict Judge has held that the workshop plot has 
never been divided. The evidence led by the 
plaintiff on this score has not been relied on by 
him on the ground that it is flimsy, hearsay and 
discrepant. His inspection of the spot has also 
not led him to believe that the site was ever 
partitioned and used separately. 

It is argued on behalf of the plaintiff-appellant 
that the things were put right by the defendants 
alter the present suit was filed. This argument is 
reiuted by the other side by saying that if that 
was the case, the plaintiff ought to have brought 
it to the notice of the Court as a subsequent event. 
J he explanation of the learned counsel of the 
plaintiff has not been accepted by the trial Court 
as there was little or no proof of it and also on 
the ground that had it been so. some action on 

1 he part of the plaintiff was in the ordinary 
course necessary. 

On inspection no visible sign was found that a 
separate workshop had been ever there in l/3rd 
part of it as alleged by the plaintiff. I have no 
cause to differ from the finding of the trial Court 
on Issue No. 4. (His Lordship perused the evidence 
and continued:) 


(d) That the accounts of the partnership) 
business be taken by the court and one-fifth 
share of the plaintiff be allotted to him. 

(e> That the common property including the 
structure, machineries, equipments and appa¬ 
ratus etc. be distributed and the plaintiff ‘be 

allowed to get his one-fifth share of them exclu¬ 
sively." 

(10) The suit suffers from multifariousness in¬ 
asmuch as there are some causes of action alleged 
against defendants Nos. 1 & 2 and some against 
defendants Nos. 3 and 4 and thus resulting in mis¬ 
joinder of defendants and causes of action. As is 
clear from the above reliefs, the plaintiff has 
Claimed partition of the workshop site between 
him and defendants Nos. 1 & 2. while dissolution 
of partnership against all the 4 defendants, also 
I/5th share of structure etc. vide (e) above. 

(ID There is no allegation in the plaint of any; 
breach of partnership agreement, fabrication ofj 
accounts, and misappropriation of partnership in- 1 
come on the part of the defendants partners. 

(12) The present suit is not covered by any off 
the grounds mentioned in S. 44 of the Indian' 
Partnership Act. 

(13) The finding reached at by the learned Dis¬ 
trict Judge on issues Nos. 2. 4 & 5. therefore, need 
n .-; be disturbed. The plaintiff is not competent 
to bring the present suit as it stands. 

(14) Upon the above findings any discussion on 
the point of court-fee which ought to have been 
ad valorem as consequential relief is there is un¬ 
necessary and neither I should dwell on Ex. DJ 
“Rules of the Workshop", much debated by learn¬ 
ed counsel of the parties. 


(6-7) It is not unnatural that the other two 
partners i.e. defendants Nos. 3 & 4 who are 

younger in age thought it convenient that it 
would be sufficient for official purposes to file 
application for getting the site on behalf of the 3 
elder ones, who are the plaintiff and defendants 
Nos. 1 & 2 as by that time none had lost con¬ 
fidence between themselves. The fact that they 
have been working jointly from the beginning in 
the same concern and then again continuously 
working in the present workshop, definitely go to 
show that they are also partners in the present 
workshop though the application for getting the 
site was made by the elder three. It can be safely 
said, therefore, that the site was obtained for the 
Firm consisting of all the five members who are 
partners to this suit and for purposes and in the 
course of business of the Firm. (His Lordship went 
through the evidence and proceeded:) 

(8) The plaintiff has admitted in para No. 3 
of the plaint that defendants Nos. 3 & 4 con¬ 
tributed their share on the new site settled with 
him and defendants Nos. 1 & 2. 


(9) The following reliefs are claimed 
plaintiff in his plaint para. 7 : 


by the 


"fa) That the plot of land described in schedule A 
below be partitioned equally among the plain¬ 
tiff and the defendants 1 and 2 with the dis- 
tii’oution of its accompanying annual revenues 
and taxes. 


(b) That one-third of the plot be allotted 

and demarcated specifically to the plaintiff, 

maintaining his present position in the eastern 
site. 


(c) That the said partnership business 
M. M. Workshop be dissolved. 




(15) This appeal, therefore, 
costs. Pleaders’ fee Rs. 50/-. 

C/R.G.D. 


is rejected with 
Appeal dismissed. 
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LAKSHMI NARAIN J. C. (26-3-1954) 

E. Muhon Singh and others, Appellants v. Mani¬ 
pur Slate. 

Criminal Appeals Nos. 1 to 4 of 1954, from ( 
order of S.-J., Manipur, D/- 18-12-1953. > 

(a) Evidence Act (1872), Ss. 24 and 30 — Con¬ 
fession — Retracted — Corroboration by another 
retracted confession. 

In order to base a conviction on a retracted ‘ « 
confession, the confession should be corro¬ 
borated in material particulars. Another re- f 
traded confession of co-accused has seldom 
any corroborative value. (The retracted con¬ 
fession of co-accused which referred to another » 
incident held did not corroborate the retract- ' 

ed confession of the accused). (Paras 11, 12) » 

Anno: Evidence Act, S. 24, N. 9, S. 30, N. 6, 9. 

(b) Criminal P. C. (1898), S. 164 — Recording 
of confession. 


While recording confession, the Magistrate 
should put suitable questions to the accused 
to make the matter clear. It is not enough 
to write the very brief statement made by the 
accused which does not disclose the matter 
properly. Confessions should never be record¬ 
ed in a cursory manner. (Para 13) 

Anno: Cr. P. C., S. 164 N. 15. 
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(c) Criminal P. C. (1898), Ss. 156 and 173 — In- 
vestigation — Record. 

Documents of investigation and the like 
which are to form part of judicial record 
later on should never be prepared in pencil. 
Thev should always be in ink and should be 
legible. <Para 28) 

Anno: Cr. P. C., S. 156, N. 7; S. 173, N. 1. 

N. Ibotombi Singh, for Appellants in Cri. Ap¬ 
peals Nos. 1 and 2; Imo Singh, lor Appellant in 
Cri. Appeal No. 3; Pisa* Singn Appellant in cus¬ 
tody from Jail; S. Bardhan, Puohc Prosecutor, 
lor the State. 

JUDGMENT: The above four appeals hate arisen 
from the decision in sessions trial case No. 2 of 
1953 by the Sessions Judge, Manipur, on 18-12-53 
winch resulted in conviction and sentence of the 
4 appellants to 3 years k. I. and a line oi Ks. 100/- 
or m default one year's R. I. each, under section 
395, 1. P. C. 

(2) It is alleged by the prosecution that on the 
night between 24/2 j- 1-33, a dacoiiy was committed 
in me house of ivl. Toichou Singh at Baimanai 
Basil by a gang ol dacoits numbering 8 or 10. The 
above 4 appellants are alleged to belong to that 
gang. 

Tne occurrence took place at about 2 A.M. 
Toichou Singh P. W. 2 was sleeping in his house 
along wiln his wile Kamini Devi and a son Nirnai 
Singn aged 15 years. Ningihemjao Singh was also 
there as a guest lor the night. According to 
Toichou Singn P. W. 2 the front door of his house 
was being forcibly broken open when the sound 
awakened him. Immediately he found some 4 per¬ 
sons rushing towards him. He was at that time 
going to conceal himself underneath his bedstead 
having smelled the bad game. One blow with a 
sword was filing at him which struck against the 
mosquito-curtain hanging on the bedstead. The 
dacoits dragged him on lire ground, trampled ovel 
him, beat him and kicked him. Rs. 6000/- were 
demanded or throat to kill was there. 


To save his life Toichou Singh surrendered keys 
of his boxes which were broken open and articles 
taken away. Similarly Kamini Devi, P. W. 3, wife 
of Toichou Singh was dealt with, and keys of 
almirah taken, resulting in the removal of articles 
from there. At the point of death, the inmates 
were not allowed to open their mouths. The guest 
P. W. 4 T. Ningihemjao Sough was also tied down, 
and the boy remained covered on account ol tear. 

According to Toichou Singh he could recognise 
Mohon Singh & Pisak Singh accused out of the 
lot. After the departure of the dacoits, Ningthem- 
jao Singh untied his binding with the help of his 
teeth, ran to P. W. 1 Aimisana Singh's house near¬ 
by and informed him of the occurrence. Amusana 
Singh who is a son of Toichou Singh informed the 
chaukidar and villagers. He went to the Police 
Station in the morning and lodged ejahar. The 
value of the stolen property removed is said to 
be Rs. 2218/-. 


(3) All the 7 accused sent by the police after 
investigation were committed to the Sessions 
Court for trial under S. 395, I. P. C., out of whicli 
the above 4 were convicted and the remaining 
three were acquitted. The above 4 appellants 
pleaded not guilty to the charge and claimed to be 
tried. They produced no defence. 


(4) The factum of dacoity is not questioned. It 
? s vigorously contested on behalf of the appel¬ 
lants that they were not among the dacoits and 
hat their guilt is not proved beyond any reason- 
a ble doubt. The two appellants Jugeswar Singh 


and Yaima Singh have retracted their confessional 
statements recorded by tne Magistrate to whom 
they were sent for the purpose, saying that tne 
same were the result of police pressure and beat¬ 
ing. 

(5) The only point for determination, therefore, 
is whether tne lour appellants or any of them 
were memoem oi tne gang v/tio committed dacoity 
m tiie house of Toichou Singh at Baimanai Busu 
on tne alleged night ana that tiieir complicity in 
tne crime is proved beyond any reasonable doubt. 


(S) The only evidence against Jugeswar Singh 
appellant is nis own and coniessionai statement 
made before tne Magistrate on 15 -o-j3 winch was 
later on retracted by rum m tne committing Magis¬ 
trate's Court, as well as m the trial court saying 
that it was the result oi police torturing, threat 
and beating. As some material corroboration is 
necessary lor basing conviction on a retracted con¬ 
fession. the learned Sessions Judge has taken help 
ol the retracted confessional statement made by 
another co-accused Soibam Yaima Singh before 
tiie same Magistrate on 14-5-53. The same kind 
oi evidence is against S. Yaima Singh appellant 
also and nothing more, viz., his own retracted con¬ 
iessionai statement wnich is sought to be corro- 
borated uy retracied confessional statement of 
Jugeswar Singh co-accused. 

(7) It has thus become necessary to scrutinise 
boili the retracted confessional statements oi the 
two appellants on which their conviction is based 
and tncir corroournlive value. 


<8.i It is also to be mentioned here, that the above 
two appellants are stated to have committed not 
less than 4 dacoilies at different places and that 
trie above confessing statement is with respect to 
an ol them though dealt with separately in a very 
summary manner m one and tiie same statement 
of the above dates (sic). 


(9; The relevant portion of tlie confessional state¬ 
ment Ex. PG made by W. Jugeswar Singh appel¬ 
lant beiore the Magistrate on 15-5-53 with respect 
to the dacoity in question runs as lollows: 

"I am also called Juge. About 3 months before 
j joined a dacoity committed in the house of a 
person of Laimanai Buslee who was not known 
to me. We were 8 dacoits: 


1. Soibam Yaima Singh of Tekcham Bustee. 

2. Soibam Angou Singh of the same place. 

3. Heikrujam Angou Singh of Sapam. 

4. Sapam Abung of Sapam. 

5. Mohan of unknown Yurnnak of Hiyanglam. 

6. Pisak Singh of Wabagai. 

7. Takhellambam Ninglhoujao Singh of Thau- 
bal. 

8. I myself. 

I took a gun. It has now been taken away by 
Puma ana one Ibotombi. It is a pistol. We 
got one bicycle, one gold ring and some rupees 
as our booties. The cycle was taken away by 
Puma. The ring was taken away by one — I 
have forgotten his name. As regards monev, it 
was distributed among us and each got about Rs 
50/-”. 


(10) Soibam Yaima Singh’s confessional state¬ 
ment recorded on 14-5-53 with respect to the pre¬ 
sent occurrence is as follows: 

“Joined dacoity four times. The first was com¬ 
mitted about 4/5 months before at Langmeidong 
by 8 of us. We are: 

1. Waikhom Juge of Papan. 

2. Takhellambam Ningthoujao of Thaobal. 
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3. Heikrujam Angou Singh of Sapam. 

4. Sapam Abung of the same place. 

5. Keisam Pisak of Wabagai. 

6. Motion of unknown Yumnak of Hiyanglam. 

7. Soibam Angou of Tekcham. 

8. I myself. 

I did not know the Yumnak of the house therein 
(sic) committed dacoity. We got one flannel wrap¬ 
per one cycle & Rs. 100/- as our booty. The wrap¬ 
per and the cycle were taken away by Juge. 
The money was distributed among us. Juge 

brought a gun. I was posted at the gate to watch 
men passing ’. 

(11) The narration of facts in the above two con¬ 
fessional statements whose corroboration is sought 
by the other, is so different that it is difficult to 
reach a conclusion that they are with respect to 
the same occurrence. Thus while Jugeswar has 
stated on 15-5-53 that it was about 3 months ago 
that he joined a dacoity committed in the hous v 
of a person of Laimanai Basti with 7 others, Yaima 
Singh has stated on 14-5-53 that he joined a dacoity 
committed about 4/5 months ago in the house of 
a person, whose Yumnak he did not know, at 
Langmeidong. The booty taken away by the gang 
is stated by Jugeswar Singh to be one cycle, one 
gold ring and some rupees, out of which the cycle 
v/as taken away by Puma, the ring w r as taken away 
by another ^vhose name he did not know and the 
cash was divided between all of them (who are 
mentioned to be 8 persons) and each got Rs-. 50/-. 

It is to be noted here that the name of Purna 
is not mentioned by Jugeswar Singh as one of the 
dacoits in this dacoity. With regard to the booty 
Yaima Singh has stated that it consisted of one 
flannel wrapper, one cycle and Rs. 100/-. The 
wrapper and cycle he says was taken away by 
Juge (Jugeswar Singh) and the cash was distri¬ 
buted among all of them. 

Thus according to Jugeswar Singh, the amount 
of cash got from the dacoity was about Rs. 400/- 
as it is only then that he could get Rs. 50/- as 
his share when it was equally distributed amongst 
all of them who were 8 persons and according 
to Yaima Singh the money consisted of only Rs. 
100/-. It cannot be said, therefore, that these two 
appellants are referring to the same dacoity when 
the time, place and the booty got, are so different. 
Under the circumstances the corroborative value 
of one statement of the other is nil. 

(Ha) The learned Sessions Judge has tried to re¬ 
concile Langmeidong (a place where Yiama has stat¬ 
ed that the dacoity was committed) to mean Laima¬ 
nai (as stated by Jugeswar Singh) as both of these 
Bastees are situated very near to each other and 
that Langmeidong Bastee is much bigger than the 
other and so he has concluded that Yaima Singh 

must have meant Laimanai Bastee which is less 
important. 

. (12) I can only say such a conclusion is wholly 
unwarranted. In fact no such conclusion can be 
drawn under the circumstances when 4 different 
dacoities are mentioned to have been committed 
by the two accused appellants in the same con¬ 
fessional statement. 

A retracted confession has seldom any corrobo¬ 
rative value for another retracted confession of a 

I co-accused. So the only evidence against Jugeswar 
Singh is his own retracted confessional statement 
standing all aloof without any the least corrobo¬ 
ration. The confession itself is so summary and 
discrepant that no reliance can be placed on it. 

Thus, how could the cycle be taken away by 
Purna who is not mentioned as one of the dacoits? 


State (Lakshmi Narain J . G.) A. J, 

Again the value of the property stolen is contra¬ 
dicted by other prosecution evidence. The list 
guen on the spot itself discloses that it was worth 
Rs. 2218/- which is far more than the value stated 
m the confessional statement. As far,as Yaima 
Srngh, the same argument holds good and apart 
liom it, he has not stated that the dacoity alleged 
to have been committed at Laimanai Bastee, was 
committed there. He has clearly stated that it 
was committed at Langmeidong. Thus offence 
under S. 395, I. P. C. with which both the above 
appellants viz., W. Jugeswar Singh and Soibam 
Yaima Singh were charged, has not been proved 

beyond any reasonable doubt. It is held accor- 
dmgly. 

(13) I have to remark that the learned Magis¬ 
trate who recorded the above two confessional 
statements ought to have made the matter more 
clear by putting suitable Questions. It is not enough 
to write the very brief statement made by the ac¬ 
cused which does not disclose the matter properly. 
It is the duty of the Magistrate to put suitable 
questions to have the ambiguity cleared. Confes¬ 
sions should never be recorded in such a cursory 


- - —r- iviunua Olllgil ctppei- 

lant now. The evidence against him is of three¬ 
fold character viz., (a) he has been named by the 
other 2 co-accused in their confessional statement 
afterwards retracted, as one of the dacoits (b) he 
is identified by Tolchou Singh P. W. 2 owner of 

the house and (c) the recovery of a cycle pump 
from his house. 

(15-27) (After considering all these factors the 
judgment proceeded). 

(28) All this reflects on the unsatisfactory nature 
of the investigation made in this case. Such docu¬ 
ments & the like which are to form part of judicial 
record later on should never be prepared in pencil. 
They should always be in ink and should be legible. 

(29) In view' of the above observation, it is held 
that complicity of Muhon Singh appellant in the 
offence with which he is charged is not proved 
satisfactorily; he is given benefit of doubt. 

(30) The conviction of Keisham -Pisak Sin°h 
appellant rests upon the identification of Tolchou 
Singh P. W. 2 and the retracted confessional state¬ 
ments of the other two accused Jugeswar Singh 
and Yaima Singh. I have already ruled out the 
two confessional statements while dealing the case 
of both the co-accused appellants. They, therefore, 
cannot be taken into consideration for proving 
the guilt of Pisak Singh when they are ruled out 
against the makers of them. Tolchou Singh’s identi¬ 
fication has already been found unworthy of any 
reliance while dealing the case of Muhon Sin°h. 

I find, therefore, that the guilt of Pisak Singh 
appellant is also not satisfactorily proved. 

(31) In view of the above, the conviction and 
sentence passed against all the 4 appellants namely 
Elangbam Muhon Singh, Waikhom Jugeswar Singh,’ 
Soibam Yaima Singh and Keisham Pishak Singh 
in sessions trial case No. 2 of 1953 by the learned 
Sessions Judge, Manipur, are set aside with the 
result that all the four criminal appeals Nos. 1 to 
4 of 1954 as detailed above are allowed. 

(32) A copy of the judgment to be sent to the 
District Magistrate for proper action. 

C/R.G.D. Order accordingly. 


( 
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AJLK. 1954 MANIPUR 9 (Vol. 41, C.N. 5) 
BRIJ NARAIN J. C. (15-7-1954) 
Wahengbam Kokngang Singh and another, 
Defendants-Appellants v. Wahengbam Ongbi 
Pishak Devi, Plaintiff-Respondent. 

Civil Appeal No. 10 of 1954, against decree of 
Sub-J., Manipur, D/- 27-3-1954. 

(a) Hindu Law — Partition — Mode of _ 

Actual division not necessary. 

Partition, according to Hindu Law, consists 
in numerical division of the property; in other 
words, it consists in defining the shares of 
the coparceners in the joint property and an 
actual division of the property by metes and 
bounds is not necessary. 30 Cal 231 (PC), 

Relied on. (Para 6) 

(b) Hindu Law — Partition — Onus — Burden 
is on defendant. 
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the custom could not be held to be proved. 

(Para 8) 

Where it was contended that according to 
the custom in Manipur the sons on attaining 
majority became separate from their father, 
and so it should be presumed that there was 
always separation between the major sons and 
their lather in Manipur: 

Held that in the absence of cogent evidence 
on behalf ol the defendants to prove this 
custom, it would be proper to hold that no 
such custom existed in Manipur. (Para 8) 
CASES REFERRED: Paras 

(A) (’50* Second Appeal No. 343 of 1950 

(Manipur) 2 9 

(B> (’03) 30 Cal 231: 30 Ind App 1 (PC> ’ 6 

(C) (V39> AIR 1952 ‘SC 72: 1951 SCR 603 (SC) 7 

(D) (’75-76) 3 Ind App 259: 26 WR 55 (PC* 8 


In a suit for partition, when the defendant 
alleges that the partition has already been 
effected, burden of proving lies on the defen¬ 
dant. AIR 1952 SC 72. Relied on. (Para 7* 
The defendants ought to prove that there 
was actually definite division of the property. 

(Para 6) 

(c) Hindu Law — Partition — Evidence of — 
Temporary exclusive possession of sons — Sale by 

one son. 


Mere temporary possession, for the sake of 
better management, of a son of a particular 
plot of lands owned by the father, would 
not establish a regular partition. (Para 5) 

Similarly, the mere fact that one son sold 
a portion of land for meeting the expenses 
of father’s shradha ceremony, will not be 
sufficient to establish that the sons had sepa¬ 
rated during the life-time of their father. For, 
if there had really been any separation, the 
land belonging to one of the sons would net 
have been sold, but all the sons would have 
sold some of their land 1o contribute towards 
the expenses of the shradha ceremony of 
their father. (Para 7) 


(d) Custom (General) — Essentials of validity. 

A custom is a rule which, in a particular 
family or in a particular district, has, from 
long usage, obtained the force of law. It must 
be ancient, certain and reasonable and being 
in derogation to the general rules of law, 
must be construed strictly. 3 Ind App 259 
(PC), Rel. on. (Para 8) 

It is, further, essential that it should be 


established to be so by clear and unambiguous 
evidence, for it is only by means of such 
evidence that the Courts can be assured of 
ts existence and of the fact that it possesses 
oe condition of antiquity and certainty on 
^hich alone its legal title to recognition 
epends. It must not be opposed to morality 

policy and it must not be expressly 
r idden by the Legislature. (Para 8) 

f (G enera 1) — Proof — Presumption 

- *»!!_??? Petition in Manipur — (Hindu Law 
Part ' tj »n - Custom). 

custom 6 the evidence shows that the alleged 
, Q Was no ^ valid * n numerous instances, 

**54 Manipur/2 & 3 


S. Somorendra Singh, for Appellants; T. N. 
Bliattacharya, for Respondent, 

JUDGMENT : This appeal arises out of a parti¬ 
tion suit No. 151 of 1951 which was decreed by the 
learned Sub-Judge, Manipur on 27-3-1954. The 
plaintiff-respondent Thenbi Singh, later on repre- 
sented by Srimali Pishak Devi, sued for partition of 
the lands mentioned in pattas No. 46/426 I. W. T 
& 46 350 I. W. T. on the ground that these lands 
stood in the name of Wahengbam Hera Singh, 
and as these lands remained joint and the plain- 
tilf could not enjoy his share properly, partition 
became inevitable. The plaintiff claimed one half 
shaie in the lands mentioned above by right of 

inheritance from Wahengbam Mera Singh and 
Khoidong Singh. 

(2i The defendants-appellants contended that 

the plaintiff has no cause of action for the suit 
as Wahengbam Hera Singh had partitioned his 
lands among his four sons and their descendants 
remained in exclusive possession over the shares 
winch had been allotted to them under this family 
settlement. It has been further contended that 
the suit was barred by estoppel owing to decisions 
in civil suit No. 76 of 1949-50 and civil appeal No. 
103 of 1950 and the second appeal No. 343 of 1950 
(A; in the Judicial Commissioner’s Court, Mani¬ 
pur. Lastly it was contended that the presump¬ 
tion of jointness was inapplicable to Hindu fami¬ 
lies living in Manipur on account of a custom 
prevailing to that effect. 

(3) According to the plaintiff an area of 54 
bighas 3 kattas 2 lessas originally covered by the 
patta No. 46/426 I. W. T. & land measuring an 
area of 7 bighas 1 katta 16 lessas covered by patta 
No. 46/350 I. W. T had been standing in the name 
ot Wahengbam Heia Singh who died about 25 
years ago leaving behind him 4 sons of whom 
Wahengbam Kokngang Singh and Wahengbam 
Tombi Singh defendants 1 and 2 were from his 
second wife, and Khoidong Singh and Chaoba 
Singh were from his first wife. Chaoba Singh, 
according to the plaintiff, died about 15 years ago 
leaving his son Ibochauba Singh who also died in 
the first part of the year 1942 A. D. The plain¬ 
tiff’s father Khoidong Singh also died in the 
second part of the year 1942 A. D. leaving the 
plaintiff, a minor. The plaintiff and the defen- 
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dants were alleged io have, for sufficiently long 
time, lived jointly and enjoyed the patta lands 
and the Ingkhol at Fumloo village. But the plain¬ 
tiff demanded partition of his half share on attain¬ 
ing majority as he represented the branch of 
Waliengbam Hera Singh from his first wife, while 
the defendants were alleged to be entitled to the 
other half as they represented the descendants of 
Waliengbam Hera Singh from his second wife. 

(4) The learned Sub-Judge decreed the suit and 
so the defendants have come in appeal. The follow¬ 
ing points arise for determination in this appeal: 

1. Whether there had been a partition of the 
joint family properties during the life-time of 
Waliengbam Hera Singh and all the diffierent 
sons of Waliengbam Hera Singh subsequently 
remained in exclusive possession of the proper¬ 
ties which had been allowed to them by their 
lather by means of a family settlement. 

2. Is there any custom in Manipur by which 
sons on attaining majority are regarded as sepa¬ 
rate from their father during the latter's life¬ 
time? 

3. Was the plaintiff’s suit barred by estoppel? 

FINDINGS 

Point No. 1. The following short pedigree will 
make the matter clear: 

WAHENGBAM HERA SINGH 
= First wife = Second wife 


Ghaoba Singh Khoidong Singh Kokngang Tombi 

Singh Singh 

___ (D-l) (D-2) 

Ibochauba Thenbi Singh (P-1) 

Singh died on 30tli May 

1952, now repre¬ 
sented by Srimati 
Pishak Devi res¬ 
pondent. 

The plaintiff examined Ibomacha Singh, I, Hoken- 
dra Singh, Wahengbam Inakkhunba Singh, Tomba 
Singh and Gour Singh witnesses to prove that 
the properties left by Wahengbam Hera Singh 
have not yet been partitioned among the branches 
of his sons and all the sons and their descendants 
continued to remain in joint possession over them, 
even though different lands were entered in the 
names of different sons in the pattas. 

The plaintiff produced 32 documents and the 
documents Exs. P/AA, P/BB, P/CC, P/DD, 
P/EE, and P/FF relate to the lands in question. 
The jamabandis Ex. P/AA and Exs. P/CC to P/ 
FF and the order Ex. P/BB as well as the order 
Ex. P/B show that proceedings were started in 
the Revenue Court about the lands in question 
and it was decided that these lands came down 
to the parties from their ancestor Wahengbam 
Hera Singh. The defendants produced jambandis 
Exs. D/A to D/D and revenue receipts Ex. D/G 
as well as jamabandis Exs. D/H to D/J and these 
documents also establish that the lands in ques¬ 
tion besides other lands were owned by Waheng¬ 
bam Hera Singh and later on- different lands re¬ 
mained in the names of different sons. The defen¬ 
dants examined Wahengoam Kokngang Singh, 
W. Tolchou Singh, Kerani Singh, Nakol Singh! 


Wahengbam Bidur Singh and Balhav Singh wit¬ 
nesses in order to show that Wahengbam Hera 
Singh had divided his properties among his sons 
during his life-time. 

(5) It has been contended by the learned counsel 
for the appellants that W. Tolchou Singh is relat¬ 
ed to the parties and is 74 years old, and similarly 
Kerani Singh is also 60 years old, and so their 
statements should have been believed. The evi¬ 
dence of Nakol Singh D. W. 4 contradicts the 
statements of these 2 witnesses by showing that 
Wahengbam Hera Singh had separated his 2 sons 
only by giving them 8 paris of land while the re¬ 
maining minor sons remained joint with him and 
8 paris of land remained for these minor sons. 
Bidur Singh D. W. 5 has tried to show that no 
property remained joint at the time of the death 
of Wahengbam Hera Singh, but this version does 
not find support from the statement of Nakol 
Singh D. W. 4. Balhav Singh D. W. 6 tried to 
show that the father of the plaintiff, Khoidong 
Singh, had told him that the land of patta No. 
46/179 had been given to him by his father and 
if this statement is believed it would go to show 
that for the sake of better management some of 
the lands were given to a particular son of 
Wahengbam Hera Singh for cultivation for some 
time and so the fact that revenue receipts were 
issued regarding specific plots in the name of any 
particular son, will not be of any material conse¬ 
quence. The argument that as no objection was 
raised, on the exclusive possession of particular 
sons on particular plots of land belonging to 
Wahengbam Hera Singh, it should be inferred 
that Wahengbam Hera Singh had actually parti¬ 
tioned his properties among his sons cannot be 
accepted, because mere temporary possession fori 
the sake of better management, of a son of a parti-1 
cuiar plot of lands owned by the father, would not| 
establish a regular partition. 

(6) Partition, according to Hindu Law, consistsi 
in numerical division of the property; in other 
words, it consists in defining the shares of the 
coparceners in the joint property and an actual 
division of the property by metes and bounds is 
not necessary, vide — ‘Ram Pershad v. Lakhpati, 
Koer’, 30 Cal 231 (PC) (B). The defendants ought 
to have proved that there was actually definite 
division ot the property, but the evidence produc¬ 
ed by the defendants goes to show that at least 
2 of the sons of Wahengbam Hera Singh remained 
joint and as the defendants’ evidence was full of 
grave discrepancies, I think the learned Sub-Judge 
was perfectly justified in disbelieving their evi¬ 
dence. Wahengbam Hera Singh had 12 paris of 
land and the defendants’ case is that he gave 4 
paris of land to each of his sons during the alleged 
partition or family settlement, but this cannot be 
accepted as correct for he could not possibly give 
more than 3 paris to each of his sons. It has 
not been established in this case whether Waheng¬ 
bam Hera Singh carried out this partition imme¬ 
diately before his death or long before his death. 
Again some of the lands which are contended by 
the defendants to have been in possession of 
Wahengbam Hera Singh appear to have been ac¬ 
quired by Chaoba Singh, vide Ex. P/E and Ex. 
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P/F. Khoidong Singh also appears to have ac¬ 
quired some property out of the properties in 
question by means of Ex. P/1. As such the defen¬ 
dants have failed to prove what specific property 
was really with Wahengbam Hera Singh, and they 
have further failed to prove what specific property 
was given to any particular son in the alleged 
partition. 

(7) The mere fact that Khoidong Singh sold 3 
paris of land under patta No. 47/97 N. to Lukhoi 
Singh on 8-11-1925 for meeting the expenses of 
father’s shradha ceremony, will not be sufficient 
to establish that the sons had separated during 
the life-time of their father. For if, there had 
really been any separation, the land belonging to 
one of the sons would not have been sold, but all 
the sons would have sold some of their land to 
contribute towards the expenses of the shradha 
ceremony of their father. Khoidong Singh would 
certainly have sold joint property for meeting the 
expenses of the shradha ceremony of their father 
and so I think this fact also does not establish 
that Wahengbam Hera Singh had partitioned his 
properties among his four sons during his life-time. 
The burden of proving partition lay on the defen¬ 
dants; vide — ‘Bhagwati Prasad v. Rameshwari 
Kuer’, AIR 1952 SC 72 (C), and after going through 
the evidence on the record, I agree with the learn¬ 
ed Sub-Judge in holding that they have failed to 
substantiate their contention. I. therefore, decide 
this point against the appellants. 

( 8 ) ‘Point No. 2’. A custom is a rule which in a 
particular family or in a particular district, has 
from long usage, obtained the force of law. ‘It 
must be ancient, certain and reasonable’ and being 
in derogation to the general rules of law, must 
be construed strictly, vide — ‘Hurpurshad v. Sheo 
Dyal', 3 Ind App 259 (PC) (D). It is, further, 
essential that it should be established to be so by 
clear and unambiguous evidence, for it is only by 
means of such evidence that the Courts can be 
assured of its existence and of the fact that it 
possesses the condition of antiquity and certainty 
on which alone its legal title to recognition de¬ 
pends. It must not be opposed to morality or pub¬ 
lic policy and it must not be expressly forbidden 
by the Legislature. Where the evidence shows 
that the custom alleged was not valid in numerous 
instances, the custom could not be held to be 

proved vide — ‘Mulla’s Hindu Law, 1952 Edn., 
page 16’. 

In the present case the defendants did not pro¬ 
duce any reliable evidence to show that the alleg¬ 
ed custom was followed in any specific instances. 
The alleged custom also does not fulfil essential 
requisites of a valid custom laid down above. It 
has been vaguely contended that in Manipur the 
sons on attaining majority become separate from 
heir father, and so it should be presumed that 
there is always separation between the major sons 
and their father in Manipur. In the absence of 
cogent evidence on behalf of the defendants to 
prove this custom, I think it proper to hold that 
no such custom exists in Manipur. This point 
*ls also decided against the appellant. 

* . * 9) ,p °l nl No. 3’. It has been contended that the 
judgment in civil suit No. 76 of 1949-50 Ex. PT by 
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which the dispute regarding the assets left by 
Ibonchauba Singh was compromised in this Court 
in ‘Second Appeal No. 343 of 1950 (A)’ operates 
as estoppel in this ca<:e. It does not appear that 
the dispute in the former case was relating to the 
property of Wahengbam Hera Singh and as the 
question whether there was any partition among 
the sons of Wahengbam Hera Singh during his 
life-time was not raised in that case, I think the 
judgment in that case cannot bar the present suit. 
The px'esent plaintiff nowhere declared in that 
case that he would not lay any claim to any other 
property left by Wahengbam Hera Singh, and so 
this point also must be decided against the defen- 
dants-appellants. 

(10; The appeal, therefore, fails and it is hereby 
dismissed w r ith cost to the respondent. 

Appeal dismissed. 


6 ) 


A.I.R. 1954 MANIPUR 11 (Vol. 41, C.N. 

BRIJ NARAIN J. C. (17-5-1954) 

Soraisem Kamini Singh, Appellant v. Chong- 
tham Iboyaima Singh, Respondent. 

Civil Appeal Case No. 38 of 1953, against decree 
of Dist. J. Manipur, in Civil Suit No. 8 of 1951. 

(a, Registration Act (ISOS), S. IT — Endorse¬ 
ment and receipt regarding part payment of mort¬ 
gage debt. 

A writing given by the mortgagee about part 
payment towards the mortgage debt is not 
compulsorily registrable and therefore such a 
writing even if unregistered is admissible in 


(Para 4 > 


Admission — 


evidence. 

Anno: Reg. Act, S. 17 N. 70. 

(b) Evidence Act (1872), S. 17 
Construction. 

Every admission should be given plain, 
literal and fair meaning and its scope should 
not be widened or restricted on the basis of 
suspicions or surmises. (Para 8 ) 

(c) Evidence Act (1872), Ss. 31, 95 to 97 — Ad¬ 
mission not conclusive proof. 

Writing admitting payment of money by 
mortgagor — Mortgagee can under Ss. 31 , 95 
to 97 contend that the admission is not con¬ 
clusive and that some money had been paid 

towards any other deed than the mortgage 
deed in suit. (Para 8) 

Anno: Evi. Act, S. 31 N. 2 . 

CASES REFERRED: Paros 

(A) (’10) 14 Cal WN 617: 5 Ind Cas 165 

(B) (V28) AIR 1941 Pat 246: 192 Ind Cas 861 

(C) (V12) AIR 1925 All 802: 47 All 873 

(D) (’07) 34 Cal 223: 5 Cal LJ 192 

(E) (’07) 34 Cal 305: 5 Cal LJ 270 

(F) (’10) 33 Mad 100: 3 Ind Cas 729 

N. Ibotombi Singh, for Appellant; B B 
for Respondent. 

JUDGMENT: This is a first appeal against the 
judgment of the learned District Judge of Manipur 
in a mortgage suit. The facts of the case lie 
within a short compass and the whole controversy 
so far as this appeal is concerned centres round 
the short point as to whether or not the appeh 
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lant’s mortgage dues had been paid up before 
ihe institution of this suit on 2S-7-1949 by means 
of the writing Ex. D/A. 

(2) The important facts of the case are uncon- 
troverted and it has not been challenged that 
Chongtham Iboyaima Singh of Khwai Wahengbam 
Leikai, defendant borrowed Rs. 4000/- from 
Soraisem Kamini Singh of Segalambi, Takhellam- 
bam Leikai, plaintiff on 28-1-1949 at 3 per cent, 
per mensem, vide Ex. P/A and a double-storied 
(shop) building situated in No. 145/36 Imphal 
Town Fund, was mortgaged in this deed. The plain¬ 
tiff alleged that nothing had been paid towards the 
principal or interest and so the suit which has 
given rise to this appeal, was instituted on 25-1-1951 
for recovery of Rs. 5G78-as. 10-ps. 8 along with costs 
and pendente lite and future interest, etc. 

(3> The defence was that Rs. 2000/- had been 
paid within 5 months of the execution of the 
mortgage deed in question and Rs. 2120/- were 
paid to the plaintiff on 28-7-1949 and only Rs. 600/- 
remained due on the defendant on account of 
interest and the plaintiff gave the writing Ex. D/A 
on this occasion. The learned District Judge ac¬ 
cepted the defendant’s contention and decreed the 
suit for Rs. 600/- only and so the plaintiff has 
come to this Court in appeal. 

(4) Soraisem Kamini Singh, plaintiff, admitted 
in his cross-examination that he had written out 
Ex. D/A but later on he denied this fact. The 
learned District Judge inferred from this denial 
that the entire case put forward by the defen¬ 
dant was correct. It has been contended by the 
learned counsel for the appellant that the writing 
Ex. D/A was inadmissible in evidence as it should 
have been registered. This argument does not find 
support from S. 17, Indian Registration Act, nor 
from any ruling of any High Court, 

In — ‘Digambar Das v. Harendra Naraian’, 14 
Cal WN 617 (A) it has been laid down that the 
creditor may accept an amount tendered in part 
payment if the debtor does not make it a condi¬ 
tion that the tender is to be in discharge of the 
whole. It was held in — ‘Ram Kirpal v. Baleswar 
Choudhury’, AIR 1941 Pat 246 (B) that it was open 
to the mortgagor to rely on evidence other than 
the endorsements on the mortgage bond such as 
a receipt signed by the mortgagee or his agent 
even though the mortgage deed contained a stipu¬ 
lation that the only evidence which the parties 
could rely upon in support of any payments made 
in satisfaction of the mortgage debt would be 
payments endorsed on the mortgage deed itself. 
As such there is no justification for holding that 
any writing about any part payment towards the 
satisfaction of a mortgage debt must be registered 
and so I think the writing Ex. D/A which was 
admitted by the plaintiff, was properly accepted 
in evidence in this case vide also — ‘Amar Singh 
v. Mt. Ram Dei’, AIR 1925 All 802 (C); — ‘Satya- 
badi Behara v. Mt. Hirabati’, 34 Cal 223 (D); — 
‘Jagat Tarini Dasi v. Naba Gopal’, 34 Cal 305 (E); 
— ‘Valayuda Naicker v. Hyder Hussan Khan 
Sahib’, 33 Mad 100 (F). 

(5) The next question which is also very mate¬ 
rial for the decision of this case is whether Ex. D/A 
establishes or not that the entire principal mort¬ 


gage money has been paid up. The document 
Ex. D/A runs as follows: 

“The amount of Rs. 600/- taken by Sri Chong¬ 
tham Iboyaima Singh is the interest for six 
months up to 28-7-1949”. 

The plaintiff has admitted in cross-examination 
that he gave a deed (Ex. D/A) to the defendant 
saying that Rs. 600/- being interest up-to-date was 
received by him. The learned District Judge after 
taking into consideration these two admissions 
and after observing that the demeanour of the 
plaintiff was very suspicious came to the conclu¬ 
sion that Rs. 4120/- had been paid up and only 
Rs. 600/- remained due on the defendant. 

(6) The defendant examined himself and he 
produced Thowdam Bolaram Singh witness. The 
defendant admittedly did not take any receipt on 
the first occasion when Rs. 2000/- are alleged to 
have been paid by him within 5 months of the 
execution of the mortgage deed and on the second 
occasion also when the defendant paid up the 
entire principal mortgage money and Rs. 120/- as 
interest, the defendant did not get these facts 
mentioned in Ex. D/A. Thowdam Bolaram has 
stated that Rs. 2120/- were paid 15 days after 
the first payment but the defendant’s statement 
shows that the first payment was made on 28-5- 
1949 and the second on 28-7-1949. The defendant 
had not named Thowdam Bolaram as his witness 
before whom the alleged payments were made and 
as this witness is a co-worker of the defendant 
in a contract business, he cannot be deemed to 
be impartial. Thowdam Bolaram says that he had 
asked the plaintiff as to why was not the deed 
destroyed as the loan was being repaid, but the 
defendant did not make any such statement. 
Thowdam Bolaram does not state that the pay¬ 
ments made before him were regarding the dues 
of the mortgage deed in suit and as he did not 
see the plaintiff writing out Ex. D/A nor did he 
hear any talk about its execution, it seems very 
difficult to accept his statement at its face value. 
As such it becomes very difficult to hold that 
statements of these witnesses go to substantiate 
the defendant’s contention. 

(7) Section 17 of the Indian Evidence Act defines 
an admission as follows: 

“An admission is a statement, oral or documen¬ 
tary, which suggests any inference as to any 
fact in issue or relevant fact, and which is made 
by any of the persons, and under the circum¬ 
stances, hereinafter mentioned.” 

Sections 18 to 20 mention that statements made 
by a party to the proceeding and other persons, 
under circumstances mentioned therein are admis¬ 
sible while S. 21 lays down that admissions are 
relevant and may be proved as against the per¬ 
son who makes them or his representative in 
interest. Section 31, Evidence Act, clearly lays 
down that admissions are not conclusive proof 
of the matters admitted but they may operate 
as estoppels under the provisions hereinafter con¬ 
tained. 

(8) If the contents of Ex. D/A are carefully exa¬ 
mined it becomes clear, if plain grammatical 
meaning is given to the words used, that this 
document merely shows that Rs. 600/- had become 
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due on the defendant as interest for six months 
up to 28-7-1949 and it does not show that any 
sum had been paid. Ev.en if it had been mention¬ 
ed that something had been paid, the plaintiff 
could under Ss. 31, 95 to 97, Evidence Act, contend 
that the admission was not conclusive and some 
money had been paid about any other deed. Thus 
there seems to be no justification for holding that 
Ex. D/A proves that the sum of Rs. 4120/- had 
been paid up by the defendant. Every admission 
should be given plain, literal and fair meaning 
and its scope should not be widened or restricted 
on the basis of suspicions or surmises, but in 
this case a finding has been given to the effect 
that Rs. 4120/- had been paid through Ex. D/A, 
on mere suspicions and surmises which is not 
justified. 

(9) The admission of the plaintiff during the 
course of cross-examination, no doubt, clearly 
shows that Rs. 600/- had been paid to him towards 
-interest when he wrote out Ex. D/A and so it can 
T be safely held that this sum was actually paid. 
No other point has been pressed before me. 

(10) The plaintiff is, therefore, entitled to a 
decree for Rs. 5073-as. 10- ps. 8 only along with in¬ 
terest pendente lite at one per cent, per mensem 
and future interest ao 6 per cent per annum. The 
rest of the claim stands dismissed. The parties 
will get and pay costs according to their success 
and failure. The appeal is, therefore, allowed 
to the extent indicated above. 

(11) A preliminary decree under O. 34, R. 4, Civil 
P. C., be prepared with six months’ period for 
payment. 

K.S.B. Appeal partly allowed. 


(c) Penal Code (1860), S. 411 — Possession of 
accused incriminatory — False explanation — 
Effect — (Evidence Act (1872), S. 114). 

Where the nature of the property and the 
circumstances indicate that the possession of 
the accused was not in the natural course of 
things, but was incriminatory, the fact that a 
false explanation was given by the accused 
regarding receipt of the property makes the 
prosecution case stronger and more acceptable. 

(Para 6; 

Anno: Penal Code, S. 411 N. G; Evidence Act, 
S. 114 N. 7. 

(d) Criminal P. C. (1898), Ss. 417 and 423 (1) 
(a) — Order of acquittal, when can be set aside. 

On Government appeal under S. 417 the 
well-known principle recognised in the admini¬ 
stration of criminal justice that the order of 
acquittal has strengthened presumption of 
innocence in favour of the accused and that 
he is entitled to the benefit of doubt, must 
not be lost sight of. But the order of acquittal 
can be set aside if the decision of the Ses¬ 
sions Judge is manifestly erroneous. 

(Para 8-10) 

Anno: Criminal P. C., S. 423 N. 15 Pts. 5 and 19. 

(e> Penal Code (I860), S. 420 — Wilful misrepre¬ 
sentation — intention to defraud. 

Wilful misrepresentation of a definite fact 
with intention to defraud would be cheating. 
Along with this, it has to be shown that the 
misrepresentation made was false to the 
accused's knowledge at the time when it was 

made. (Para ID 

Anno: Penal Code. S. 420 N. 4 and 6. 

(f) Penal Code (1869), S. 411 — What prose¬ 
cution has to prove. 
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Manipur State v. Laisram Bokul Singh, Res¬ 
pondent. 

Criminal Appeal No. 7 of 1954, against order 
of S. J., Manipur, D/- 31-3-1854. 

(a) Evidence Act (1872), Ss. 101 to 103 — Cur¬ 
rency note recovered from accused — Burden to 
prove that note belonged to him. 

Where it was established that a currency 
note formed part of the money which was 
to be deposited in the Treasury ancl. that it 
was given to a person for being kept in his 
custody to be deposited in the Treasury later 
on and the note was recovered from the outer 
court-yard of the accused: 

Held, that it was for the accused to prove 
that the note belonged to him and that he 
retained possession over the note honestly. 

(Para 5) 

Anno: Evidence Act, as. 101 to 103 N. 3. 

(b) Evidence Act (1872), Ss. 25 and 27 — 
Confession by accused — Admissibility. 

Any confession made by the accused before 
a Police Officer will not be legally admissible 
under S. 25. But the words distinctly relating 
to facts discovered are clearly admissible 
under S. 27. (Para 6) 

Anno: Evidence Act, S. 25 N. 3; S. 27 N. 7. 


It is the duty of the prosecution in order 
to establish the charge under S. 411 to prove 
(1) that the stolen property was in possession 
of the accused, (2) that some person other 
than the accused had possession of the pro¬ 
perty before the accused got possession of it 
and (3) that the accused had knowledge that 
the property was stolen property. (Para 12) 
Anno: Penal Code, S. 411 N. 1. 

(g) Evidence Act (1872), S. 114 — Possession of 
stolen property — Presumption. 

As soon as the prosecution produces evi¬ 
dence to the effect that the person has been 
found in possession of the money which has 
been the subject matter of theft, the pre¬ 
sumption at once arises under S. 114 that the 
possessor is either a thief or the receiver of 
stolen property and tills presumption when 
unexplained shall be regarded as conclusive 

fact. (Para 12 ) 

Anno: Evidence Act, S. 114 N. 7. 

(h) Criminal P. C. (1898), Ss. 237 and 423 (1) 
(a) — Appellate Court’s power to convict for 
another offence. 

The appellate Court can convict the accused 
of another offence or of a minor offence 
covered by the offence of which he has been 
acquitted provided no prejudice has been 

caused to the accused. (Para 13 > 

Anno: Criminal P. C., S. 423 N. 19 Pt. 2. 
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(Alayang) could double the G. C. notes and so the 
sum of Rs. 7,500/- relating to the third Kist (ins¬ 
talment) might be doubled and the amount thus 
obtained be distributed among the cashier, present 
respondent, the Mayang and others. 

At first Laisram Kirti Singh P. w. 2 did not 
believe the above version, but on the next day 
Bokul Singh respondent went again to him along 
with the outsider (Mayang) and one Kumaro 
Singh and the cashier produced a 10 rupee note 
and the Mayang attached it to a blank paper of 
equal size and then it was wrapped with cotton 
Ex. P-3 and was kept between 2 mirrors Exs. P-1 
and P-2 tied with thread Ex. P-4 and after that 
it was wrapped with a piece of cloth Ex. P-9. The 
bundle was then kept inside an almirah to be 
opened on the next day. 


S. C. Bardhan, Public Prosecutor, for the State. 
N. Ibotombi Singh and Y. Into Singh, for Res¬ 
pondent. 

JUDGMENT: This is an appeal on behalf of 
the Manipur State under Section 417, Cr. P. C., 
read with Section 20, Manipur State Courts Act, 
1947, against the order of acquittal of the respon¬ 
dent passed by the Sessions Judge, Manipur, in 
criminal appeal No. 20 of 1954 on 31-3-1954. The 
respondent was originally convicted by the senior 
Extra Assistant Commissioner in criminal case 
No. 675 of 1954 on 8-3-1954 under Section 417 and 
was sentenced to one year’s rigorous imprisonment 
and a fine of Rs. 400/- and in default of payment 
of fine a further term of 4 months’ rigorous im¬ 
prisonment. 

(2) The facts of the case as alleged by the pro¬ 
secution are that Waithou Phumnam Fishery was 
purchased by the Waithou Phumnam Mapan 
Fishery Co-operative Society Limited during the 
year 1953 for Rs. 40,000/- and odd and the Patsal 
(proceeds money) was to be paid in 3 instalments. 

The first two instalments appeared to have been 
paid earlier and a sum of Rs. 7,500/- was raised 
in the village for payment of the third Kist (ins¬ 
talment) and the money was taken to the Imphal 
Treasury for being deposited there during the 
Raihajatra festival, but as Laisram Kirti Singh, 
cashier P. W. 2, Maimom Mani Singh, Secretary 
P. W. 3, Thangjam Jatra Singh, Chairman P. W. 
4 and Yumnam Gour Singh P. w. 7 reached the 
Treasury late the money could not be deposited 
and as it was a holiday on the next day the 
amount was converted from G. C. notes of lower 
denominations to seventy five 100 rupee notes and 
one of these notes was torn cross-wise in the 
middle and a piece of white paper was affixed on 
its back to join the torn parts, vide Ex. P-7 and 
the statements of Kistur Chand Seraogi P. W. 10 & 
Wahengbam Bishambhar Singh, Poddar, Imphal 
Treasury P. W. 11. 

As the money could not be deposited in the 
Treasury it was kept with the cashier Laisram 
Kirti Singh P. W. 2, vide statement of Mutum 
Yaima Singh P. W. 9. The present respondent 
Laisram Bokul Singh and Moirangthem Angou 
Singh P. W. 3 went to the house of the cashier 
4 days before the Punarjatra which took place on 
21-7-1953 and the cashier was told that a stranger 


On the next day the Mayang, the respondent 
and others went to the cashier’s house at 8 A. M. 
The almirah was opened and the outsider un¬ 
wrapped the mirrors when two 10-rupee notes were 
found. The cashier retained his own note and 
gave the other to the outsider. The present res¬ 
pondent then asked the cashier P. W. 2 to utilise 
the opportunity by getting the sum of Rs. 7,500/- 
doubled. In the afternoon the cashier produced 
the G. C. notes of Rs. 7,500 and he and the out- 
sider were closeted in a room and the doors and 
windows of the room were closed while the respon¬ 
dent waited outside in the verandah. 

The notes produced by the cashier were kept 
on a bed and a. chair was put near the bed as 
desired by the outsider who sat on the chair. The 
cashier produced a plate as desired by the outsider 
and this plate was placed on the bed. Some liquid 
was poured on that plate and the outsider then 
produced a bundle of foolscap papers, cut into 
pieces as big as 100-rupee note and the outsider 
then put a paper and applied some liquid from 
the plate and then put a 100-rupee note on that 
paper. Similarly all the other 100-rupee notes 
were put between the 2 blank papers. Then the 
outsider wrapped all the currency notes in a sheet 
of white paper and the note Ex. P-7 which was 
torn crosswise in the middle was also wrapped 
up along with the others. Cotton Ex. P-3 was put 
on all sides of the bundle of the currency notes. 

Thereafter the bundle was again wrapped up in 
a paper. .Then the two mirrors were placed on 
the opposite side of the bundle and a paper was 
wrapped again over these mirrors Exs. P-1 and 
P-2 and a piece of cloth Ex. P-9 was wrapped 
around the bundle and then the bundle was tied 
with thread Ex. P-4. A substance like wax was 
melted by means of a match fire and was allowed 
to fall on the G. C. note Ex. P-4a. Tile stranger 
then made a sign to the cashier to keep the 
bundle inside the almirah which the cashier did 
and he locked the almirah, then the cashier and 
the outsider came out and the present respondent 
was found sitting in the verandah. 

The respondent and Kumaro Singh promised to 
return next day and the respondent assured the 
cashier not to worry. On the next day, however, 
they did not turn up, and Maimom Mani Singh, 
Secretary p. w. 3, went to the cashier and asked 
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him to go and pay the Patsal. The cashier 
narrated the whole story to the Secretary and he 
opened the almirah and then the bundle was 
opened and no currency note was found in it and 
only blank paper Ex. P-5 was found. 

Hie cashier then ran to the Chairman Thang- 
jam Jatra Singh P. W. 4 and one full day was 
taken in going to Imphal and later on the next 
day a typed report dated 23-7-1953 was handed 
over to the Superintendent of Police, Manipur, 
and on its basis the first information report was 
prepared by Ch. Mani Singh, O/C Thaubal P. S., 
P. W. 12. The O/C inspected the locality and he 
recovered Exs. P-1 to P-5, vide recovery list Ex. 
P/D. Bokul Singh respondent was then arrested 
and he pointed out the place from which a Kouta 
Ex. P-8 was recovered and seventy-one 100-rupee 
notes and some pieces of papers Ex. P-11 were re¬ 
covered from that Kouta (tin case), vide recovery 
list Ex. P/F; vide also the statements oi' Mu turn 
Mera Singh P. W. 6 and Laisram Ram Singh 
P. W. 5. 

As some of the accused were found absconding 
proceedings under Sections 87 and 88 Cr. P. C., 
had to be started, vide proclamation Ex. P/C and 
the orders of attachment Exs. P/B and P/E and 
the warrant issued against Kumaro Singh Ex. 
P/A which has been duly proved by the Head 
Constable Bacha Singh P. W. 1. The O/C after 
completing the investigation ehallaned the pre¬ 
sent respondent and Lairengbam Kumaro Singh 
and one unknown person (Gunendra) shown on 
the right side in the photograph, vide Ex. P-6, 
under Section 420, I. P. C., on 5-8-1953. 

(3) The respondent contended that he had en¬ 
mity with the cashier and his party and he had 
been implicated in this case on account of enmity. 
According to the respondent he never mentioned 
to the cashier that the G. C. notes could be doubl¬ 
ed and the money which was recovered from his 
house really belonged to him and it had been 
borrowed by him through the deed dated 13-7- 
1953, vide Ex. D/A, from Oinam Iboton Singh 
D. W. 2. Regarding the cut note Ex. P-7 the res¬ 
pondent has stated that it was given to him by 
the cashier on 19th or 20th July 1953, because the 
cashier had to pay him Rs. 22/- on account of 
the respondent’s feeding a stranger physician at 
the request of the cashier for a number of days. 

According to the respondent this stranger was 
put up by the cashier at his house on the ground 
that the said physician was an untouchable and 
so the cashier paid Rs. 22/- to the respondent 
as feeding charges of the physician and the res¬ 
pondent returned Rs. 78/- to the cashier vide the 
statement of Mutum Jugol Singh D. W. 1. Koijam 
Madhumongol Singh D. W. 3 is the scribe of the 
deed Ex. D/a while Laisram Kundale Singh D. w. 
4, father of tire respondent & Potsangbam Yaima 
Singh D. W. 5 have been examined to show that 
the respondent really borrowed Rs. 7,500/- from 

Oinam Iboton Singh D. W. 2 through Ex. D/A in 

their presence. 

(4) It has been contended by the learned Gov¬ 
ernment Advocate that the learned Sessions Judge 
has not approached this case from a correct stand¬ 
point and there was absolutely no ground for dis¬ 


believing the evidence of Laisram Kirti Singh, 
Maimom Mani Singh, Thangjam Jatra Singh and 
Yumnam Gour Singh in so far as their state¬ 
ments go to establish that a sum of Rs. 7,500/- 
was raised in the village for payment of the third 
kist and this money was taken to the Imphal 
Treasury for being deposited there during the 
Rathajatra festival. The mere fact that there 
was a minor discrepancy regarding the exact date 
on which the money was to be deposited, will not 
be of any material consequence. 

The evidence of Wahengbam Bishambhor Singh, 
Poddar P. W. 11 goes to support the prosecution 
case on this point and as this witness is a disinte¬ 
rested witness, I think the prosecution case to 
the above effect ought to have been believed. It 
is further clear from the evidence of these wit¬ 
nesses that the money was not deposited in the 
Treasury on the day on which it was presented 
as Laisram Kirti Singh and others reached the 
Treasury late. It is further established from the 
prosecution evidence that as the Treasury was 
closed on the next day being a holiday, the cashier 
was directed to take the sum of Rs. 7,500/- after 
having changed the G. C. notes of lower denomi¬ 
nations into seventy-five 100-rupee notes. 

The evidence of the Poddar Wahengbam Bish¬ 
ambhor Singh established that the torn note Ex. 
P-7 was given by him on the express condition 
that if it would not be accepted by the Treasury, 
it would be changed. The evidence of the Poddar 
finds support from the entry in the diary Ex. P/A 
and tliis entry has been duly proved by Thang¬ 
jam Jatra Singh P. W. 4. Even if no reliance is 
placed on the entry in the diary Ex. P/A on the 
ground that this diary was produced in Court at a 
late stage, I think the evidence of Wahengbam 
Bishambhor Singh Poddar cannot be easily brush¬ 
ed aside as it finds ample support from the state¬ 
ments of Laisram Kirti Singh, Maimom Mani 
Singh and other prosecution witnesses, and it goes 
to establish fully that this torn note Ex. P-7 really 
formed part of the sum of Rs. 7,500/- which had 
been kept with the cashier for being deposited 
In the Treasury towards third instalment later 
on. 

(5) Once it is established that this note Ex. P-7 
formed part of the money which was to be deposit¬ 
ed in the Treasury as the third instalment and 
it was given to Laisram Kirti Singh P. w. 2 for 
being kept in his custody to be deposited in the| 
Treasury later on, it ,was for the respondent to 
prove that this torn note which was recovered 
from the outer courtyard from the Kouta Ex. 
P-8 by the D/C Ch. Mani Singh P. w. 12 in the 
piesence of Mutum Mera Singh and Laisram Ram 
Singh vide recovery list Ex. P/F, belonged to him 

and that he retained possession over this note 
honestly. 

The respondent came forward with the theory 
that an outsider (Mayang) had been brought by 
Laisram Kirti Singh to him on the allegation that 
he was a physician but as he was an untouchable, 
and he could not be made to stay at the house of 
the cashier, so the respondent agreed to allow the 
physician to stay at his house, and fehe cashier 
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paid him Rs. 22/- on this account. According to 
the respondent the cashier paid him this 100-rupee 

note and the respondent returned Rs. 73/- to the 
cashier. 

In the first place the respondent contended that 
he had enmity with the cashier and members of 
ins party were out to falsely implicate him in this 
case. If there had been any truth in this version, 
it seems very difficult to believe that the respon¬ 
dent would have agreed to provide accommodation 
and feed an outsider (Mayang) at the request of 
Laisram Kirti Singh, cashier. Again if it were a 
tact that the cashier had given this torn note to 
the respondent, the latter would not have accept¬ 
ed it without any condition of its being received 
back in case it was not encashed elsewhere, but 
no such promise is said to have been made by the 
cashier to the respondent. 

Lastly the theory of the respondent mentioned 
above has not been proved by any cogent evidence. 
The respondent examined Mutum Jugol Singh 
who is a chance witness and even though this wit¬ 
ness has tried to show that Kirti Singh gave the 
note Ex. P-7 to the respondent and he promised 
to receive it back, the statement of this witness 
appears to be highly improbable, as this witness 
could not possibly be expected to identify the parti¬ 
cular note which he could not have seen except 
for a second or two. This witness has admitted 
in cross-examination that he did not look at the 
cut note and so it must be held that the statement 
of this witness was not properly scrutinised by 
the learned Sessions Judge. 

(6) The evidence of the O/C Ch. Mani Singh 
P. W. 12 proves that a sum of Rs. 7,100/- was re¬ 
covered from the outer court-yard of the respon¬ 
dent and his statement on this point is duly prov¬ 
ed by the statements of the witnesses present at 
the time of recovery as well as the recovery list 
Ex. P/F and the respondent also clearly admitted 
this recovery in his statement before the Court. 
There is no doubt that any confession made by 
the respondent before the O/C will not be legally 
admissible under Section 25, Indian Evidence Act, 
vide — ‘Zwinglee Ariel v. Slate of Madhya Pra¬ 
desh’, AIR 1954 SC 15 (A), the words distinctly 
relating to facts discovered are clearly admissible 
under Section 27 of that Act, vide — ‘Public Pro¬ 
secutor v. India China Lingiah’, AIR 1954 Mad 433 
(.Bj, where it is laid down that it is permissible 
to connect the accused and the object with each 
other through the information but not either of 
them with the crime. 

In the course of such a strict construction of 
Section 27, of the Evidence Act, by precisely limit¬ 
ing the information admissible to so much of it 
as distinctly serves to connect the accused with 
the object alone, it sometimes happens that the 
admissible portion amounts to a confession, which 
it does in cases where the gist of the offence 
is possession or concealment. The law is not that 
S. 27 prohibits the same. 

The prosecution evidence in the present case 
proves that the note Ex. P-7 along with other 
G. c. notes of 100-rupees were recovered from the 
possession of the respondent & the respondent has 
admitted this fact before the trial Court. I have 


already pointed out above that it has been proved 
in this case that the note Ex. P-7 was given by 
the Poddar P.W. 11 to the cashier and it formed 
part of Rs. 7,500/- which was to be deposited in 
the Treasury as third kist and which had been 
stolen, vide the report dated 23-7-1953. 

As the respondent failed to prove tha t the 
cashier gave this note to him and as the respon¬ 
dent buried this note along with other G. C. 
note in his outer court-yard near the plinth of 
his house, it becomes clear that he never really 
believed that he was honestly entitled to it. If 
the respondent had really believed that the note 
Ex. P-7 belonged to him he would keep it inside 
his house and not in the outer court-yard which 
has no boundary walls. The fact that the respon¬ 
dent kept such a big amount in the outer court¬ 
yard only goes to strengthen the prosecution 
case. 

As the property (which was of immense value 
when the status of the respondent is taken into 
consideration) and the circumstances (this huge 
sum was kept in the outer court-yard) indicate 
that the possession of the respondent was not in 
the natural course of things, but was incrimi¬ 
natory, the fact that a false explanation was 
given by the respondent regarding receipt of Ex. 

makes the prosecution case stronger and 
more acceptable vide — ‘Babulal v. State’, AIRl 
1950 All G31 (C). 

(7) The respondent tried to show that he bor¬ 
rowed a big sum of Rs. 7,000/- from Oinam 
Iboton Singh D.W. 2 through the deed Ex. D/A. 
The respondent no doubt produced the scribe of 
this deed and he examined his father and one 
Potsnagbam Yaima Singh to show that the deed 
Ex. D A is genuine. It has not been shown that 
Oinam Iboton Singh had the means to advance 
such a big sum and then he had no good reason 
for advancing this sum without taking any secu¬ 
rity of immoveable property. 

The document Ex. D/A appeal’s to be suspi¬ 
cious on the face of it, and I think the learned 
Magistrate has for good reasons held it to be pur¬ 
posive. If Oinam Iboton Singh had any money 
dealings on any previous occasion, there could 
have been good ground for his advancing such 
a big amount to the respondent on a pro-note, 
but no previous money dealings have been 
proved in this case. I am, therefore, of opinion 
that the case of the respondent on this point 
also was not at all established. 

It, therefore, follows that the recovery of the 
note Ex. P-7 which is proved to have been kept 
in the custody of Laisram Kirti Singh P.W. 2 
from the possession of the respondent without 
any proper justification, is incriminatory and the 
circumstances of this case fully show that the 
respondent dishonestly retained possession over 
it. If the respondent honestly believed that he 
was entitled to keep this money he would not 
have tried to put all sorts of theories in this 
case to which reference has already been made 
and which could not be substantiated by him. 
(After considering some other arguments of the 
respondent his Lordship continued). 
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(8-10) There Is no doubt, on Government appeal 
under S. 417, Criminal P. C., the well-known 
principle recognised in the administration of 
criminal justice that the order of acquittal has 
strengthened presumption of innocence in favour 
of the appellant and that he was entitled to the 
benefit of doubt, must. not be lost sight of, vide 
— ‘AIR 1954 SC 15 (A)’; — ‘State of Himachal 
Pradesh v. Mirza Hossein Beg’, AIR 1954 Him-P 
33 (D); — ‘Mohindar Singh v. The State’, AIR 
1954 Punj 121(E), —‘Trimbak v. State of Madhya 
Pradesh’, AIR 1954 SC 39 (F). But the order of 
acquittal can be set aside if the decision of the 
Sessions Judge is manifestly erroneous as it ap¬ 
pears to be in this case, vide S. 423 (1; (a), 
Criminal P. C. 

(11) The prosecution attempted to prove that 
the present respondent actually cheated Kirti 
Singh P. W. 2 by inducing him to part with Rs. 
7,500/- so that the same may be doubled. The 
F. I. R. lodged in this case shows that the prose¬ 
cution clearly alleged that the respondent had com¬ 
mitted thelt and not cheating and then the 2 
witnesses of the alleged occurrence, Khomba and 
Kumar, mentioned in the F. I. R. were not pro¬ 
duced in tlie Court. In view of this fact I think 
the learned Sessions Judge was justified in hold¬ 
ing that the prosecution had withheld the best 
evidence and has relied on other witnesses who 
were not mentioned in the F. I. R. and so the 
statement of these witnesses could not be deemed 
sufficient for proving the offence under S. 420, 
I. P. C. 

In — ‘Amir Chand v. Lok Nath’, AIR 1952 J & K 
26 (G) it has been laid down that wilful misre¬ 
presentation of a definite fact with intention to 
defraud would be cheating, (vide also — ‘Habib 
Md. v. State of Hyderabad’, AIR 1954 SC 51 (H) ). 
Along with this, it has to be shown that the mis¬ 
representation made was false to the accused’s 
knowledge at the time when it was made. In the 
present case it has not been proved by cogent 
evidence that the present respondent made any 
such wilful misrepresentation to the cashier and 
so I think the prosecution evidence is not suffi¬ 
cient to establish the charge under S. 420, I. P. C., 
against the respondent. 

(12) But the evidence of the prosecution wit¬ 
nesses discussed above fully proves that tiie sum 
of Rs. 7,500/- was produced before the Imphal 
Treasury for being deposited there towards the 
third instalment by the cashier P. W. 2 along 
with others and this sum was not accepted as 
the cashier reached the Treasury late and later 
on G. C. notes of lower denominations were chang¬ 
ed to 75 G. c. notes of 100-rupee notes and the 
cut note Ex. p /7 was one of these notes. 

Later on this note was recovered from the outer 
court-yard of the respondent at the instance of 
the respondent himself and as the respondent did 
not give any satisfactory explanation as to how he 
came into possession of it and as the respondent 
kept it in a tin case buried in his outer court-yard, 
it becomes clear that the respondent dishonestly 
retained possession over it. It is the duty of the 
prosecution in order to establish the charge under 
|S. 411, I. P. C., to prove (1) that the stolen pro- 
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perty was in possession of the accused, (2> that 
some person other than the accused had posses¬ 
sion of the property before the accused got pos¬ 
session of it and (3) the accused has knowledge 
that the property was stolen property. 

As soon as the prosecution produced evidence! 
to the effect chat the person has been found! 
in possession of the money which has been the 
subject-matter of theft, the presumption at once 
arises under S. 114, Evidence Act, that the pos¬ 
sessor is either thief or the receiver of stolen 
property and ihis presumption when unexplained 
shall be regarded as conclusive iact vide — ‘Fateh 
Alohd. v. Emperor', AIR 1948 Lah 80 (I). 

In the present case I have shown above that 
the respondent did noo give any reasonable ex¬ 
planation as to how he came into possession and 
why did he keep such huge amount in the outer 
courtyard and so I think the charge under S. 411, 
I. P. C., has been established against the respon¬ 
dent in the present case at least with respect to 
the G. C. Note Ex. P-7 beyond all reasonable doubt 
and the learned Sessions Judge’s order of acquit¬ 
tal passed on tiie basis of manifestly erroneous 
appreciation of evidence has not been proper and 
legal. 

(13i In view of the provisions under Ss. 423 (1> 
(a; & 237, Criminal P. C., & in view of the rulings 
leported in — ‘Ernperor v. Ismail Khadirsab’, 
AiR i923 Bom 130 (.0) and — ‘Fuizullah v. King- 
Emperor’, AIR 1925 Sind 105 (K), the appellate 1 
Court can certainly convict the accused of another 
offence or of a minor oifence covered by the j 
offence of which he has been acquitted provided* 
no prejudice has been caused to the accused. 

(14) I, therefore, ailow tins appeal & set aside the 
order ol' acquittal which has been passed by the 
learned Sessions Judge in this case & I convict the 
respondent under S. 411, I. P. C., & sentence him 
to one year’s rigorous imprisonment under this 
section. The respondent should surrender imme¬ 
diately to serve die sentence which has been im¬ 
posed on him. 

(15) The note Ex. P-7 will be returned to Laisram 
Kirti Singh and the remaining G. C. notes will be 
returned to the person from whom they were 
taken into custody but this order will be subject 
to the result of any regular civil suit which might 
be brought by any of the party regarding declara¬ 
tion of his right to those notes. 

V.R.B. Appeal allowed. 
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Koijam Tombi Singh, Defendant-Appellant v. 
Chanambam Ibomcha Singh, Plaintiff-Respondent. 

Civil Appeal Case No. 19 of 1952, against decree 
of Dist. J., Manipur, D/- 22-4-1952. 

(a) Manipur Registration Rules, Cl. 1-B — 
Exemption. 

Documents relating to advances made by 
plaintiff to defendant who was to carry out 
specific work in accordance with contract 
between them are exempted under Cl. 1-B of 
the Registration Rules in force in Manipur in 
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194S. from the operation of the Rules and 
therefore do not require registration. (Para 6) 

(b) Partnership Act (1932), Ss. 11, 41 and 48 — 
Compulsory dissolution — Suit by one partner 
against another for recovery of advances made by 
him and utilized by latter as his share of capital 
in partnership business — Maintainability. 

One partner can sue another for advances 
made by him not to the partnership concern, 
but to the other partner in respect of what he 
is to contribute to the joint capital. AIR 1927 
Mad 68, Rel. on. (Para 6) 

^ here the plaintiff and the defendant 
entered into an agreement of partnership to 
carry on the business of collecting copper wire 
I mm the jungle and the plaintiff had made 
certain advances to the defendant who utilized, 
diem as his share of capital in the partnership 
business but the partnership business came to 
an end on account of an order of the military 
authorities that the collection of copper wire 
was unauthorised and unlawful and the plain¬ 
tiff brought a suit against the defendant for 
recovery of advances made by him to the 
defendant and also for recovery of his share of 
the profits: 

Held that the plaintiff was entitled to get a 
decree for the sums advanced by him to the 
defendant and was not debarred from bringing 
the suit on the ground that the suit had been 
instituted on the basis of isolated items relating 
lo the partnership business in which any num¬ 
ber of transactions had been carried out. 

(Para 6) 

Held further that the plaintiff could not 
properly be allowed a decree for any sum 
regarding his profits or regarding price of the 
copper wire collected by the parties, unless the 
•entire accounts of the partnership business 
which had not been produced in the case had 
been gone through. AIR 1927 Mad 89; AIR 
1920 Cal 1021 and AIR 1952 Cal 397, Rel. on. 

(Para 7) 

Anno: Partnership Act, S. 41 N. 1. 

CASES REFERRED: Paras 

(A) (VI 4) AIR 1927 Mod 68: 97 Ind Cas 757 * 6 
<B) (V14) AIR 1927 Mad 89: 99 Ind Cas 459 7 

(C) (V7) AIR 1920 Cal 1021: 24 Cal WN 703 7 

(D) (V39) AIR 1952 Cal 397: 86 Cal LJ 29 7 

K. C. Chakraverty, B. B. Sen and R. K. Singh, 
ior Appellant; Somorendra Singh, for Respondent. 

JUDGMENT: This is an appeal against judg¬ 
ment dated 22-4-1952 of the learned District Judge, 
Manipur, in Suit No. 10 of 19o0 bv which the 
plaintiff-respondent’s claim has been decreed to the 
extent of Rs. 5338-2-0 with proportionate costs. 

I he plaintiff came to Court with the allegations 
that there was an arrangement between the parties 
by which the defendant promised to xnocure 
license for collecting copper wire from the jungle 
and then the plaintiff was to collect copper wire 
from the jungle and the defendant was to buy the 
copper wire on cash payment. The British Gov¬ 
ernment had set up telegraph poles and copper 
•wires thereon, but later on the enemy in the last 
' var uprooted those poles and copper wire had 


been thrown at various places in the jungle. The 
defendant got a permission from the Ranchi Mili¬ 
tary No. 21 for collecting copper wire and he gave 
authority to the plaintiff for doing so in the jungle 
and thus a joint business for collecting copper wire 
was undertaken by the parties. 

About 450 maunds of copper wire were collected 
and were stocked in the custody of the plaintiff. 
Later on a wire was received from the Divisional 
Engineer, Shillong, to hand over all the copper 
wire to the E. S. T. and thus copper wire was 
taken from the godown of the plaintiff at Bishnu- 
pur. A sum of Rs. 36,012-8-0 was claimed as price 
of the copper wire, but D. E. T. Shillong Division 
gave the leply Ex. D/L saying that no price would 
be paid as the collection was unauthorised. Thus 
the joint business came to an end according to 
the plaintiff and the latter brought the present suit 
for recovery of Rs. 10,681-10-0 with costs in this 
manner that Rs. 1500/- were alleged to have been 
advanced to the defendant on 7-5-1948 and Rs. 
4000 - were said to have been advanced to him 
on 9-6-1948 and before that date Rs. 500/- were 
taken by the defendant on 17-12-1917 and Rs. 
4676-10-0 were claimed as price of copper wire and 

a sum of Rs. 5 - was claimed on account of coolie 
charge. 

® The defendant-appellant contended that the 
plaintiff had no cause of action for the suit and 
the amendment made by the plaintiff in his original 
plaint was invalid and illegal. According to the 
defendant there was a partnership business between 
the parties in respect of copper wire and this 
business was duly dissolved and there was no profit 
in that business due to interference by the telegraph 
authorities of the Government of India. As the 
learned District Judge decreed the suit to the 
extent of Rs. 5338-2-0, the defendant has come to 
this Court in appeal. 

(3) The plaintiff produced the deed Ex. P/A 
dated 7-5-1948 which was executed by the defen¬ 
dant in his favour for Rs. 1500/- vide Ex. D/D 
and another deed Ex. P/B dated 17-12-1947 was 
also produced to show that the defendant was given 
Rs. 500/- as advance by the plaintiff. The third 
deed Ex. P/C-A dated 9-6-1948 goes to establish 
that the defendant was advanced a third sum of 
Rs. 4000/- in this way that Rs. 1500/- were 
advanced on that day and Rs. 2500/- were 
advanced a little earlier. The chits Ex. P/D-A, 

Ex. P/E-A and Ex. P/F-A had been produced to 
show that the copper wire collected in the joint 
business was actually taken away by the Telegraph 
authorities under the orders of the paramount 
power i.e. the Government of India. These docu¬ 
ments do go to show that the plaintiff did advance 
different sums to the defendant so that the latter 
might utilise them for collecting copper wire from 
the jungle at the latter’s request. 

(4) Chanambam Ibomcha Singh plaintiff examin¬ 
ed himself and he produced P. Irabant Singh, L. 
Gulap Singh, H. Amu Singh and Rameswar Sarma 
witnesses and their evidence also goes to establish 
that the defendant was really advanced different 
sums of money mentioned above and the lattei 
executed deeds Ex. P/A, Ex. P/B and Ex. P/C-A 
in favour of the plaintiff. 
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•4 be- registered: 


(5) The defendant examined himself and lie pro¬ 
duced Ch. Khagendra Singh, W. Bacha Singh, M. 
Nadiachand Singh and L. Pisak Singh and he relied 
on the hand-note dated 7-3-1948 Ex. D/B as well 
as the letter dated 29-12-1947 Ex. D/A by which 
permission was given for the collection of iron 
scraps. The deed Ex. D/C dated 7-5-1948 has 
been relied upon to show that there was a partner¬ 
ship business for collection of copper wire and 
iron scraps. The letters dated 17-1-1948 Ex. D/D, 
dated 11-4-1948 Ex. D/E, dated 4-2-1948 Ex. 
D/F, dated 4-6-1948 Ex. D/G, dated 8-4-1949 
Ex. D/H and dated 3-5-1949 Ex. D/L have been 
produced to show that the work had to be given 
up because the copper wire was confiscated by the 
paramount authority. The bill Ex. D/I for Rs. 
36,012-8-0 was submitted on account of the price 
of the copper wire but no payment was made and 
the telegrams Ex. D/J and Ex. D/K show that the 
parties were asked to hand over the copper wire to 
the telegraph authorities on the ground that collec¬ 
tion made by them was unauthorised. 

(6) The first contention put forward by the 
learned Advocate for the; appellant is that the 
plaintiff could not be given a decree in ibis suit 
because the deeds Ex. P/A, Ex. P/B and Ex. P/C 
as well as Ex. D/B were unregistered. According 
to the appellants contention the rules regarding 
registration in force in Manipur at that lime were 
as follows: 

1. The following documents mu 

(a) Homestead lands. 

(b) Culturable lands or crops. 

(c) Cattle and ponies. 

Deeds of a cash value of more than Rs. 15/-. 
Transfers of all fisheries, ferries, salt wells 
and grass Mahals. 

Agreements of hypothecation of crops of 
more than 12 pots of Dhan. 

Clause 1-B lays down an exemption from the 
operation of the registration rules. It provides that 
advances by contractors ‘and others’ in cases where 
advances are given to Dafadars, labourers or other 
employees for the performance of any specific work 
would be exempted from the operation of the 
registration rules. The evidence to which I have 
already referred above, shows that the plaintiff bad 
advanced different sums to the extent ol Rs. 4500/- 
to the defendant for carrying on specific work, viz., 
of removing copper wire from the jungle in accord¬ 
ance with the terms of the contract between the 
parties which was reduced to writing, vide Ex. 
D/C. Even if it be assumed that this money was 
invested in the partnership business by the defen¬ 
dant as his capital after taking advances from the 
plaintiff, the latter would not be debarred from 
bringing the present suit on the ground that the 
suit had been instituted on the basis of isolated 
items relating to the partnership business in which 
any number of transactions had been carried out. 

His I X)r cl ship Madhavan Nair J. in — ‘Uthira 
Reddiar v. Muthi Reddiar’, AIR 1927 Mad 68 (A;, 
held that one partner can sue another for advances 
made by him not to the partnership concern, but 
to the other partner in respect of what lie is to 
contribute to the joint capital. In view of this ruling 
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3. 

4. 


I think the present plaintiff could maintain this 
suit on account of advances which had been made 
by him to the defendant and these sums were uti¬ 
lised by the defendant as his capital in the partner¬ 
ship business. 

In view of the exemption provided in the Mani¬ 
pur registration rule quoted above, I think the 
documents Ex. P/A, Ex. P/B and Ex. P/C did 
not require registration as they related to advances 
made by the plaintiff to the defendant who was to 
carry out specific work in accordance with the con¬ 
tract between the parties. As the deed Ex. P/A 
related to profits on account of partnership business, 
1 think no decree can properly be passed in favour 
of the plaintiff regarding this sum unless entire 
partnership accounts are gone through, but the 
entire partnership accounts have not been produced 
in this case. Regarding the other 3 items of Rs. 
500/-, Rs. 2500/- and Rs. 1500/- the position is 
quite clear and it is that these sums were advanced 
by the plaintiff to the defendant and the latter 
utilised these sums as capital in the partnership 
business and so I am definitely of opinion that the 
plaintiff could be awarded a decree lor the above- 
mentioned sum in the present suit. 

(7) The second contention put forward by the 
learned Advocate lor the appellant is that the 
plaintifl could not be allowed any decree in this 
case because the entire business collapsed not on 
account ol default of the defendant but because the 
paramount authority, viz., the Government oi India 
held that the collection of copper wire by the 
parties was unauthorised and unlawful and reliance 
has been placed on — ‘Cuudayya v. Subbaya’, 
AIR 1927 Mad 89 (B); — ‘Kunjilal Monohardas v. 
Durga Bras ad Debiprosad’, AIR 1920 Cal 1021 (Cj 
and — Ramkumar Agarwalla v. P. C. Roy and Co. 
(IndiuJ 1-td., AIR 1952 Cal 397 (Dj. These rulings 
lay down that Court must find that there was any 
intention and any purpose for entering into the 
contract and that purpose and intention have been 
frustrated by occurrence of a subsequent event and 
the Court cannot reform a contract on equitable 
principles. 

It has been admitted before me by the learned 
counsel of the parties at the time of argument that 
the accounts given by the learned District Judge in 
his judgment are not correct and I think in view 
ol the rulings cited above the plaintiff could not 
properly be allowed any sum on account of his 
profit in the partnership business unless the entire 
account of the partnership business has been gone 
through. I think the defendant’s contention on this 
point has considerable force and the plaintiff 
cannot properly be allowed a decree for any sum 
regarding profits or regarding price of copper.wire 
collected by the parties. But there can be no valid 
ground for disallowing the plaintiff the decree for 
sums which have been advanced by him to the 
defendant to be used by the latter as his capital 
in the partnership business for carrying out specific 
work and I think the plaintiff was entitled to get 
decree for Its. 4500/- only on the basis of Ex. 

1/ B, Ex. P/C-A and the rest of the plaintiff’s claim 
i.iils and should be dismissed. 

(8) The result is that this appeal is allowed and 
the decree passed by the learned District Judge ls 
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modi lire! to this extent that the plaintiff’s claim is 
decreed for Rs. 4500/- only and the rest of his 
claim is dismissed. The parties will get and pay 
cost according to their success and failure in both 
the Courts. 

K.S.B. Decree modified. 

A.I.R. 1954 MANIPUR 20 (Vol. 41, C.N. 9) 
BRIJ NARAIN J. C., (15-6-1954) 

Khundrakpam Yaima Singh and others, Defen- 
dants-Petitioners v. Ahongsangbam Tomba Singh 
and another, Plaintiffs-Opposite Parties. 

Civil Revn. No. 13 of 1952, against Order of Dist. 
J. Manipur D/- 17-11-1951 & Supplementary order, 
D/- 5-5-1952. 

(a) Limitation Act (1908), Ss. 5, 14 — Existence 
of circumstances contemplated by S. 14 — Manipur 
State Court’s Act, S. 29. 

Where the provisions of the Manipur State 
Court’s Act barring the second appeal were 
somehow overlooked but it could not be said 
that simply because the fact that the suit was 
valued at Rs. 100/- only and not more, was not 
taken notice of by the lawyer who filed the 
second appeal the defendants-petitioners were 
guilty of gross negligence, and it appeared that 
very important questions of law were not pro¬ 
perly decided by the lower appellate Court 
who reversed the judgment of the trial Court, 
the applicants should be allowed the benefits 
of Ss. 5 and 14: AIR 1953 Punj 298 Disting. 

(Para 4) 

Anno: Limit. Act S. 5 N. 8, 9; S. 14 N. 11, 20. 

(b) Civil P. C. (1908), Ss. 9, 152; O. 20 R. 3 - 
Suit not for worshipping deity at place where 
situated but for bringing it to new place — Decree 
not containing direction of removal of idol — 
Second appeal — Modification in decree by lower 
appellate Court — Legality. 

In a suit for religious rites and ceremonies 
plaintiffs did not allege that they were pre¬ 
vented from worshipping the idol at the place 
where it had been kept in accordance with the 
custom of the village but prayed for bringing 
out the idol to a new place where they proposed 
to celebrate their Haraoba. The trial Court 
dismissed the suit but the lower appellate Court 
passed a decree. The order passing the decree 
did not however contain any direction re¬ 
garding the removal of the idol to the 
new place and so, when a second appeal 
was filed against that order, the lower appel¬ 
late Court passed subsequent order allowing 
the removal of the idol. 

Held, that the suit as prayed for in the trial 
Court was cognizable by the Civil Court. The 
decree passed by the lower appellate Court 
however, was infructuous as it was bound to 
be so in the absence of an allegation that 
plaintiffs were prevented from worshipping the 
idol at the place where it had been. kept. The 
subsequent order passed by the lower appellate 
Court during the pendency of a second appeal, 
would not be legally operative as such orders 
could only be passed by the second Appellate 
Court: AIR 1949 Orissa 1, Relied on. 

(Paras 5, 6, 7) 


Anno: C. P. C. S. 9 N. 23, 48; S. 152 N. 2; O. 20 
R. 3 N. 3. 

(c) Custom — Manipur State — Maharaja is 
the religious head. 

In the Manipur State, the Maharaja is re¬ 
garded not only as a living deity but as the 
head of the oldest State religion and as the 


secular head of the whole people including 
royal clan. (Para 8) 

CASES REFERRED: Paras 

(A) (V40) AIR 1953 Punj 298: 55 Pun LR 524 4 

(B) (TO) 14 Cal WN 584: 37 Cal 548 5 

(C) (’81-82) 6 Bom 116 6 

(D) (’80-81) 5 Bom 80 6 

(E) (’05) 32 Cal 1072: 2 Cal LJ 590 6 


(F) (V36) AIR 1949 Orissa 1: 14 Cut LT 73 6 

K. C. Chakraverty and R. K. Singh, for Peti¬ 
tioners; Somorendru, Singh, for Opposite-Parties. 

ORDER: This is a Civil Revision against the 
order passed by learned District Judge, Manipur, 
in Civil Appeal No. 54 of 1951 on 17-11-1951 and 
also against the supplementary order passed by 
him on 5-5-1952 by which the decree passed by the 
learned Munsiff, Manipur, in suit No. 211 of 1950 
on 22-6-1951 was set aside and the claim of the 
plaintiffs-opposite parties for holding Haroaba 
(worship by dancing before the Lai deity) sepa¬ 
rately by taking the deity to a new place, was 
allowed. 

(2) It appears from the pleadings of the parties 
that the plaintiffs-opposite parties are the represen¬ 
tatives of the Thongthak of Keinou village, while 
the defendants-appiicants are the representatives 
of the Thongkha party of the same village. Accor¬ 
ding to the plaintiffs-opposite parties their village 
deity Nangthel Leima was used to be kept at a 
place (Harabung) which was not sufficiently spaci¬ 
ous for holding the worship, and so they bought 
another piece of land for the purpose of worship¬ 
ping and they obtained permission from the Pandit 
Loisang to hold Haraoba separately by means of 
the permission Ex. P/A in the month of Sajibu 
(April) alter the defendants-appiicants finished 
their Haraoba in the month of Lamda (March- 
April). 

According to the plaintiffs the defendants ex¬ 
tended the period of their Haraoba up to the date 
fixed by the Pandits for the beginning of the 
Haraoba by the plaintiffs and so the latter ap¬ 
proached the District Magistrate, Manipur, to 
attach the Lai (deity), but the District Magistrate 
ordered the parties to go to the Civil Court and 
so the suit No. 211 of 1950 was instituted in the 
Court of the Munsiff, Manipur. 

(3) The defendants-appiicants contended that 
there was never any agreement amongst the in¬ 
habitants of the village Keinou regarding holding 
of the Haraoba by the plaintiffs and for carrying 
away the deity to the place of the plaintiffs. It 
was further contended that the plaintiffs’ attempts 
to hold Haraoba separately was against the cus¬ 
tom of the village and also against the principles 
of public endowment. It was also contended that 
the permission Ex. P/A was cancelled by the 
Maharaja of Manipur who is said to be the final 
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authority in. this religious matter. Number of 
other pleas were also raised but they were not 
pressed. The plaintiffs had examined Ahongsang- 
bam Tomba, Moirangthem Ibochaoba, Khumallam- 
bam Mani and Wangkhem Jnaneswar witnesses, 
while the defendants had examined Thaunaujam 
Palo, Nameirakpam Dinachandra, Yumnam Chao- 
yaima and Yumnam Chaoba witnesses. 

(4) The learned counsel of the plaintiffs-opposite 
parties has contended that the present applica¬ 
tion in revision cannot be considered on merits 
as it is time barred. The learned District Judge 
decided the appeal on 12-11-1951 and it was con¬ 
ceded before me that after adding the number of 
days taken in obtaining copies of the judgment 
the period of 90 days elapsed on 3-3-1952, but the 
present application in revision was filed in this 
Court on 20-6-1952, i.e., after a lapse of 3 months 
and 17 days. It appears that the present appli¬ 
cants at first filed a second appeal No. 2 of 1952 
on 29-5-1952, but as the suit was valued at Rs. 100/- 
only, and as under S. 29, Manipur State Courts’ 
Act, no second appeal lies in such cases it was 


Act. I, therefore, hold that the present appli¬ 
cation in revision is not time barred. 

(5) It has been strenuously argued by the learn¬ 
ed Advocate for the applicants that the learned 
District Judge by allowing this appeal passed an 
jnfructuous decree as he had not ordered that the 
deity be removed to the new place where the plain¬ 
tiffs proposed to celebrate their Haraoba and the 
order dated 5-5-1952 w r as passed by him during the 
time when second appeal No. 2 of 1952 was pending 
in this Court. According to the present applicants 
the order dated 5-5-1952 was absolutely without 
jurisdiction and reliance was placed on — ‘Parma- 
nand Das Gossain v. Kripasindhu Roy’, 14 Cal 
WN 584 at p. 586 (B) in which it has been clearly 
laid down that 3. 143, Civil P. C., does not autho¬ 
rise the first Court to modify the decree or extend 
the time allowed by it for execution of a Kabuliyat 
after an appeal had been preferred from that 
decree and the only Court which can pass such 
order after an appeal has been preferred is the 
Appellate Court. The judgment dated 12-11-1951 
clearly snows that the following order was passed 


prayed that the appeal No. 2 of 1952 be treated 
as a revision, but this prayer was not allowed and 
so on 20-G-1952 the appeal No. 2 of 1952 was with¬ 
drawn and the present application in revision was 
instituted. 

The learned Advocate for the applicants has 
claimed benefit of Ss. 5 and 14, Indian Limitation 
Act, and it has also been contended that in any 
case the present application in revision would be 
governed by Art. 181, Limitation Act, as no period 
of limitation has been prescribed lor filing appli¬ 
cations in revision; and as the present applicants 
filed a second appeal under an honest mistaken 
belief that a second appeal could be filed, and as 
they prosecuted it with due diligence, I think the 
present applicants should properly be allowed the 
benefit of Ss. 5 and 14, Limitation Act, even if 
it be held for a moment that an application in 
revision should also be brought within the 90 
days (which is to be the period cf limitation pres¬ 
cribed for filing a second appeal). 

The ruling of — ‘Dinanath v. Munshi Ram’, AIR 
1953 Punj 298 (A) which lays down that where 
the mistake of party’s legal adviser as to jurisdic¬ 
tional value and court-fee was such that if the 
legal adviser had only taken the trouble of looking 
up any elementary book on Court-fees and Suits 
Valuation Act, he would have discovered it, no 
question of bona fide mistake or good faith can 
arise and time cannot be extended under S. 5, 
Limitation Act, has no application to the facts 
of the present case. In the present case the pro¬ 
visions of the Manipur State Courts’ Act were 
somehow overlooked and it cannot be said that 
simply because the fact that the present suit was 
valued at Rs. 100/- only and not more, was not 
taken notice of by the lawyer who filed the second 
appeal No. 2 of 1952, the present petitioners were 
guilty of gross negligence. As it appears that in 
the present case very important questions of law 
were not properly decided by the learned District 
Judge who reversed the judgment of the learned 
jMunsiff, I think the present applicants should 
iproperly be allowed benefit of S. 14, Limitation 


in appeal by the learned District Judge: 

“I now order that decree be passed in favour of 
the plaintiffs-appellants against the deiendanls- 
respondc-nts declaring that the Parwana Ex. P/A 
in the records of the District Magistrate’s Miscel¬ 
laneous case No. l of 1951 issued by the Pandit 
Loisang Pana and Moiba shall be obeyed i.e. 
Thongkiia will perform Haraoba in Lamdan in 
: he existing Harungbung and Thongthak in the 
new Harungbung. Auspicious date will be fixed 
by the parties concerned in consultation with 
the Pandit every year.” 


Tiiis order did not in any way contain any direc¬ 
tion regarding removal of the deity to the new 
place, and it was against this order that the second 
appeal No. 2 of 1952 was brought by the present 
applicants in this Court long before the order for 
removal of the deity was passed by the learned 
District Judge on 5-5-1952. As such the order pass¬ 
ed in first appeal No. 54 of 1951 dated 5-5-1952 
would not be legally operative, as such orders | 
could only be passed by the Appellate Court. 

(6) Section 9, Civil P. C., lays down that 
the Courts shall (subject to the provisions herein 
contained) have jurisdiction to try all suits ol 
a civil nature excepting suits of which their 
cognizance is either expressly or impliedly 
barred. 


Explanation: A suit in which the right to pro¬ 
perty or to an office is contested is a suit of 
a civil nature, notwithstanding that such right 
may depend entirely on the decision of questions 
as to religious rites or ceremonies.” 

The suits in which the principal question relates 
to religious rites or ceremonies are not suits of a 
civil nature vide — ‘Rama v. Shivram’, 6 Bom 
116 (C); — ‘Vasudev v. Vamnaji’, 5 Bom 80 (D) 
and — ‘Lokenath Misra v. Dasarathi Tewari’, 32 
Cal 1072 (E). It has been laid down in — ‘Radha- 
krishna Das v. Radharaman Swami’, AIR 1949 
Orissa 1 (F) that a suit by a worshipper, not based 
on any right to the property in the idol, or to an 
office, against its custodians to locate it in a parti- 
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cular temple instead of in another, there being no 
allegation that the plaintiff is prevented from 
worshipping the idol at the latter temple, is not 
cognizable by the Civil Court. I think this ruling 
is clearly applicable to the facts of the present 
revision as in this case the plaintiffs did not allege 
that they were prevented from worshipping the 
idol at the place where it had been kept for a 
considerable long time in accordance with the 
custom of the village. As such it becomes clear 
that the decree passed by the learned District 
Judge was bound to be infructuous. 

(7) The plaint of the suit No. 211 of 1950 how- 
j ever discloses that there was a prayer for bring¬ 
ing out the image of the goddess Ningthel Leima 
Khuleima in the Harungbung newly arranged and 
so the suit as prayed in the Court of the Munsiff, 
was cognizable by the civil Courts, but the decree 
passed by the learned District Judge in appeal 
on 12-11-1951 was infructuous. 

(0) The plaintiffs relied on permission Ex. P/A, 
Exs. P/B to P/D to show that they were permitted 
by the Pandit Achouba and this permission was 
binding on the entire people of the village, but 
it appears from the document Ex. D/A that the 
Maharaja of Manipur passed contrary orders later 
on and the Pandit who had given the permission 
Ex. P/A was dismissed. T. C. Hudson in his book 
on Meitheis (Manipuris), 1908 Edition, at page 107 
writes as follows: 

“But the great characteristics of the rites of the 
pre-Hindu system is the management of these 
rites by the Maiba (oracle), Paiba, or in some 
cases by the Raja who is, in fact, regarded not 
only as a living deity, but as the head of the 
old State religion and the secular head of the 
whole people including Ningtheuji or royal 
clan”. 

(9) Menu’s Smriti, discourse 7, volume III part 
2, translated by Dr. Ganganatli Jha in verse 13 
lays down: 

“For this reason (that the king is a great divi¬ 
nity in human form) no one should transgress 
that favourable decree which the king should 
ordain in favour of his favourites or that un¬ 
favourable decree that he should ordain against 
those in his disfavour”. 

The Manipur Merger Agreement vide page 232 of 
the White Paper on the Indian States also lays 
down in Article II that His Highness the Maharaja 
shall continue to enjoy all personal rights, pri¬ 
vileges, dignity and authority for religious obser¬ 
vance of customs, usages, rites and ceremonies 
and institutions in charge of him in the State, 
which he would have enjoyed had this agreement 
not been made. 

The plaintiff No. 1 has admitted in his statement 
that no permission has been given to the plain¬ 
tiff to remove the idol, and Moirangthem Ibo- 
chaoba P. W. 2 has clearly admitted that His 
Highness has got option to change the order of 
the Pandit Loisang and the Pandit Maiba who 
are under the Maharaja. As .such it becomes clear 
that the order Ex. D/A which was passed later 
on by the Maharaja will be binding on the parties 
and the order of the learned District Judge dated 
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5-5-1952 cannot be operative and the present plain- 
tiffs-opposite parties cannot remove the idol to a 
new place. 

(10) The learned District Judge has not given 
any cogent reason why Haraobung should be 
allowed to be changed to another place as it is 
established from evidence on the record that the 
land acquired by the plaintiffs is not revenue 
free; and as income of the idol is very limited, 
it would not be in the interest of the idol to allow 
waste & unhealthy competition as it would involve 
needless extra-expenditure in holding Haraoba at 
two places in one year. The question whether 
the deity should be removed against the order 
of the Maharaja who continues to enjoy his old 
powers on religious matters even after the integra¬ 
tion must also be answered against the plaintiffs- 
opposite parties under the circumstances men¬ 
tioned above, and as the plaintiffs could not be 
allowed adjudication merely on some religious 
rites in the present case, I think the present suit 
could not legally succeed. The question whether 
the conflict in dates of two Haraobungs should 
be permitted or not, would not arise at all when 
according to the custom of the village and also 
according to the orders of the religious head i.e., 
the Maharaja of Manipur that the deity could 
not be removed and two Haraobungs would not be 
permitted during the course of one year in this 
village. The holding of two Haraobas would not 
be justified considering the income of the deity 
and other circumstances, mentioned above and so 
I think the decree passed by the learned District 
Judge cannot be legally sustained. 

(11) I, therefore, allow this application in revi¬ 
sion and I set aside the order which has been 
passed by the Learned District Judge and the 
plaintiffs’ suit stands dismissed with costs in all 
the Courts. 

H.G.P. Revision allowed. 
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Kali Prosad Gupta. Appellant v. Rameswar 
Prosad Gupta, Respondent. 

Civil Appeal No. 2 of 1954. against decree of 
Sub-J., Manipur in Title Suit No. 10 of 1952. 

(a) Hindu Law — Gift — Power of father 
under Mitakshara—(Evidence Act (1872), Ss. 101- 
103) — (T. P. Act (1882), Ss. 7 and 122). 

A father under the Mitakshara law has no 
power to dispose of the joint family property 
by gift or will except in certain cases when 
he disposes of a small portion of moveables 
of joint family or makes gift out of affection 
or he makes gift within reasonable limit of 
the ancestral property for ‘pious purposes’ 
though the position with regard to separate 
or self-acquired property appears to be differ¬ 
ent. Where a person claims a half portion 
of the property on the allegation that a few 
years after his marriage with the daughter 
of the donor the property was gifted to him 
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by the donor but fails to prove that the pro¬ 
perty was the self-acquired property of the 
donor he fails to establish that the donor 
could have legally made the gift of that pro¬ 
perty to him. (Paras 2-3) 

Anno: Evidence Act, Ss. 101-103 N. 56; T. P. 
Act, S. 7 N. 7; S. 122 N. 3. 

(b) Hindu Law — Gift — Gift by Hindu at 
Maxwell Bazar, Imphal, in 1935 — Transfer not 
effected by registered instrument — Validity — 
(Registration Act (1908), S. 17) — (Rules for the 
Management of the State of Manipur — Rules 
relating to registration) — (T. P. Act (1882), 

S. 123). 


tiff continued to remain in possession of the 
southern portion of the plot and buildings there¬ 
on. As the appellant got his name mutated over 
the entire suit property Rameswar Prosad Gupta 
had brought the present suit for declaration. The 
defendant appellant denied the plaintiff’s title 
as well as oral gift and he contended that the 
plaintiff worked as a watchman after the death 
of Bunsiram as the defendant-appellant along with, 
his mother had left for his native land in Bihar. 

(2-3) The learned Sub-Judge who tried this case 
decreed it and so the defendant has come in 
appeal. The first question which arises for deter¬ 
mination in this case is whether the plaintifl- 


To a gift made by a Hindu at Maxwell 
Bazar, Imphal, in or near about February 1935 
the provision of S. 123, T. P. Act, relating to 
attestation will not apply because the T. P. 
Act was not in force in Maniour in 1935. As 


respondent could properly succeed in this case 
without proving that the disputed property was- 
self-acquired property of Bunsiram. 

(The Court after considering the evidence on 
record held that the evidence on the record did 


Maxwell Bazar was not a part of the territory 
of the Maharaja of Manipur the rules relat¬ 
ing to registration found in the "Rules for 
the Management of the State of Manipur” 
which were in force in Manipur State from 
1907 until the Indian Registration Act came 
into force there from 16-4-1950, were inappli¬ 
cable to Maxwell Bazar. Therefore the con¬ 
tention that there should have been a regis¬ 
tered instrument and that an oral gilt though 
accompanied by delivery ol possession was 
not valid is without force. (Paras 4. 5) 


not prove in any way that the disputed property 
was self-acquired property of Bunsiram and then 
stated). It is admitted that the parties are gov¬ 
erned by the Mitakshara law and as a father 
under the Mitakshara lav; has no power to dispose 
of the joint family property by gilt or will except 
in certain cases when he disposes of a small por¬ 
tion of moveables of joint family or makes gift 
out of affection or lie makes gift within reason¬ 
able limit of the ancestral property for ‘pious pur¬ 
poses'. The position with regard to separate or 
self-acquired property appears to be different, but 


Anno: T. P. Act, S. 123 N. 2; Regis. Act, S. 17 

N. 8. 


as the plaintiff, in the present case, has not prov¬ 
ed that the disputed property was the self-acquir- 


K. C. Chakraverty and Rohini Kumar Singh, 
ior Appellant; B. B. Sen, for Respondent. 

JUDGMENT: This appeal arises out of a suit 
which was brought by Rameswar Prosad Gupta ol 
Maxwell Bazar, Imphal, for obtaining a declaration 
that the southern half portion of the plot No. 71 
along with buildings thereon situated at Maxwell 
Bazar, Imphal, belonged to him and he was in 
possession thereof. 

According to the plaintiff-respondent Bunsiram 
Haiui was the holder of the plot in question and 
he had constructed a pucca building thereon and 
he used to reside there with his family which 
consisted of two wives, Srimati Monsari and 
Srimati Kungari, two daughters Srimati Dasodiya 
and Srimati Ramdasi, and one Kali Prosad Gupta 
who is the present appellant. Bunsiram’s daughter 
Ramdasi (since deceased; was married to the pre¬ 
sent plaintiff-respondent, Rameswar Prosad Gupta, 
during the life-time of Bunsiram. According to 
(he plaintiff he had been residing in the house in 
question as Gharjamai (Thong, enba) and so 
Bunsiram made oral gift of half portion of the 
aforesaid plot along with the buildings thereon 
and also half portion in the business which he 
lad been carrying on, and since then the plain- 

. rcmaine d in possession of the southern por¬ 
tion of the building. 


ed property of Bunsiram, I hold that the plain¬ 
tiff has failed to prove that Bunsiram could legalh 
make gift of the disputed property to him. 

(4-5) (The Court then examined the question 
whether Bunsiram had actually made any oral 
gift to the plaintiff-respondent before his death, 
and held that the plaintiff failed to prove the 
alleged oral gift and that the theory of the de¬ 
fendant that the plaintiff looked after the property 
after the death of Bunsiram merely as a watch¬ 
man and paid taxes in that capacity was probable 
and that from that conduct alone it could not be in¬ 
ferred that Bunsiram had made a gift of half of 
his property to the plaintiff. It then proceeded to 
state). The learned Advocate for the appellant has 
urged that no oral gift was permissible in Manipur 
State in or near about February 1935. There is 
no doubt that the Indian Registration Act has 
been enforced in this State from 16-4-50, but prior 
to year 1950 ‘Rules for the Management of the 
State of Manipur’ had been in force from 1907 

onwards. Rules regarding registration were as 
follows (jj 

REGISTRATION. 

1. The following documents must be registered: 

(1) Mortgages and deeds of gift or sale of: 

(a) Homestead lands; 

(b) Culturable lands or crops; 


Bunsiram died about 4 years after the marriage 
of the plaintiff and Kali Prosad appellant was a 
minor at that time, but on attaining majority he 
partitioned his share in the business. The plain- 


(c) Cattle and ponies; 

(2) Deeds of a cash value of more than Rs. 15/-; 

(3) Transfers of all fisheries, ferries, salt-wells 
and grass mahals; 
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(4) Agreement for hypothecation of crops of 
more than 12 pots of dhan. 

It has been urged on the basis of this rule that 
no oral gift could be made in the State of Manipur 
regarding immoveable property and residential 
building in the year 1935 when Bunsiram died. 

The appellant's contention is that the present 
case would be governed by the rule relating to 
Hindu gifts to which the Transfer of Property 
Act, 1382, applies. In such cases rule of pure 
Hindu law that delivery of possession is essential 
to the validity of a gift, is abrogated by Section 
123 of that Act. Under that Act delivery of posses¬ 
sion is no longer necessary to complete a gift, nor 
is mere delivery sufficient to constitute a gift except 
in the case of a moveable property. For the pur¬ 
pose of making a gift of immoveable property the 
transfer must be effected by a registered instru¬ 
ment signed by or on behalf of the donor, and 
attested by at least 2 witnesses. 

The Transfer of Property Act was not in force 
in Manipur in 1935. The provision regarding attes¬ 
tation would not be binding but according to the 
appellant no oral gift could be made by Bunsiram 
in favour of the plaintiff in 1935 and if any gift 
were to be made it could be made only by means 
of registered instrument. On behalf of the respon¬ 
dent it has been urged that Maxwell Bazar was 


not a part of Manipur State then and so the rule 
regarding gift under pure Hindu law would be 
applicable in this case and this rule is that such a 
gift need not be in writing, but the gift must be 
accompanied by delivery of possession of the sub¬ 
ject of the gift from the donor to the donee. It 
has been conceded before me at the time of argu¬ 
ment that Maxwell Bazar area was not a part of 
territory of the Maharajah of Manipur and so 
rules relating to registration referred to above 
were inapplicable there. I am, therefore, unable 
to find any force in this contention of the appel¬ 
lant. 

But as the plaintiff-respondent failed to prove 
in this case that Bunsiram made any oral gift in 
his favour regarding the disputed property and as 
he further failed to prove that the disputed pro¬ 
perty was self-acquired property of Bunsiram, I 
hold that the plaintiff’s case could not legally 
succeed and the finding of the learned Sub-Judge 
to the contrary is incorrect. 

(6) I, therefore, allow this appeal and set aside 
the decree which has been passed by the learned 
Sub-Judge in this case and the plaintiff’s suit is 
dismissed with cost in both the Courts. 

M.K.S. Appeal allowed. 
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‘ AIR 1954 MYSORE 1 (Vol. 41, C. N. 1) 

(FULL BENCH) 

MEDAPA C. J„ VENKATA RAMAIYA AND 

MALLAPPA JJ. 

Sundara Rao, Appellant v. B. Appiah 
-\aiau and another, Respondents. 

Second Appeal No. 171/1949-50, D/- 7-7-1953, 
from order of Addl. Dist. Judge, Mysore, D/- 
10-6-1949. 

(a) Limitation Act (1908), Art. 182 — Pro¬ 
per Court — Application to take some step-in- 
aid of execution. 

A transfer of the decree is a necessary 
preliminary to the execution of the same in 
another Court. As such it is a “step-in-aid” 
oi execution. And if each application is 
filed within three years from the date of 
disposal of the prior application, these 
must all be held to be within time. 25 Mys 
OCR 298 (F3) , Foil. (Para 3) 

Per Mallappa J. : A decree-holder’s ap- 
plication made to the Court which oassed 
the decree for transferring the decree to 

g after his first applica¬ 
tion for transfer, presuming ‘bona fide’ 
that the latter Court must have sent back 
\°. former Court the report under S. 
i* ,, v , R - C., along with the decree cony 
should be held to be a step-in-aid. Case 

law Ref - (Para id) 

Anno: Lim. Act, Art. 182 N. 89 and 99 

*J b J Ci V J ? (1908 >> S - 38, O. 21, Rr. 

™ Jurisdiction of transferee Court - 

Mys. CCR 191, Overruled. 

In the proceeding for the transfer of a 
decree for execution in another Court, the 
sending of a decree copy is not an essen- 
uai condition for the transferee Court hav- 
ng jurisdiction to execute decree. 

iu dence, the date on which copy of 

inS«£ Cre f Was P roduced in the proceed- 
tinn ^r transfer does not alTeet the ques- 

it nhu f 1 l mitat , 10n - The law does dot make 
int* for a C0 9y the decree be- 

400- {IP b iLo he on ecree " holder ' 52 Mys HCR 
58 ntr 1953 SC 65 ‘ ReL 54 Mvs HCR 
4 58 > D -slmg.; 28 Mys CCR 191, Ove rrulcd. 

/ r \ .. n „ (Paras 4, 10) 

11908) Art (19 ? 8) ’ s - 28 — Limitation Act 

i 182 ~ De ^ee transferred - Appli- 

&e r Court executl0n to transferor Court — Pro- 

1934 Mys/.l & o 


6 
28 


Ihe Court that transfers a decree to an¬ 
other Court does not lose its control over 
the decree transferred by it and has in 
laci power to withdraw the decree. Hence 
an application made to the Court which 
puis^eo tne decree to execute it or transfer 
} \ i01 \ execution even after the decree has 
already been transferred 1 0 another Court 

° r e ^ CLdi ?? is an application made to 

! proper Court and in accordancewith 
Vag 6*> IR FolP Lah 405 (FB) and AIR 1942 
Anno.J’c P C S ”8 - in t 12) 

182 N. 89 . ’ *’ b ' ' jS 10, Ljm - - A -et, Art. 


-'SSi&W'JSfe*- ”• E 28 - &« 

s^s&vtasi m 

:t C ‘ ded , in * ho Court w hich passed the de- 

cree when transfer is applied for The 

word s ln o. 21 , R. 28 lend support to thif 

. ' (Para 7) 

Anno: C. P. C„ O. 21 R. 28 N. 1 ; S. 42 N. 3. 

Nittoor Srinivasa Rao, for Appellant- S tt 
V enkataranga Iyengar, for Respondents!' 

CASES REFERRED TO : 

(£) 25 Mys CCR 298 (FB) (P r 3 ) 

^'Prsfs* 7 ) IR 1939 Cal 651; 187 Illd Cas 67 

(C) C47) 52 Mys HCR 400 (Pr 4 ) 

(D) 28 Mys CCR 191 (Prs 4 9 10 ) 

(E) (49) 54 Mys HCR 58 (Prs 5 % 11 ) 

(F (FB) 35 (Pr n 1935 Lah 4G5: Ind Cas 488 

(C (P^l! iof 1953 SC 65: 1953 SCR 377 (SC) 

Ui) (’31) AIR 1931 Cal 312: 58 Cal 832 CPr 7 ^ 

(I) 10 ) 33) AIR 1933 Mad C27; 56 Mad~692 (Pr 
(J (P < r’ 1 12 ) AIR 1916 PC 1G: 43 Ind A PP 288 (PC) 

(K) (’23) AIR 1923 Pat 384- a p at o 47 /Pr . 

(L) 2) (’25) AIR 1925 All 276(2)^7 AH ^7 (li 

( ^L C (Pr Ilf 1942 NaS 631 ILR ( 1942 > Nag 

(N 4 > 40 ( '(Pr A 3 IR 1937 Nag 3 ° 5: ILR (1037) Nag 
(O (Pr’ 4 l 0 4) AIR 1940 Pat 677: 191 Ind Cas 695 

(P (Pr'l5) AIR 1939 Mad 378: 186 Tnd Cas 449 


2 Hi ysor3 


Sun para Eao v. Appiah Naidu (FB) (Venkata Baviaiya J.) 


A. I. R. 


(Q) (’34) 
(Pr 15) 
(K) (’49) 

(S) (’34) 
(Pr 15) 

(T) (’97) 

(U) ('09) 


AIR 1934 


PC 


14: 


55 


All 993 (PC) 


54 Mys HCR 275 (Pr 15) 

AIR 1934 Bom 266: 151 Ind Cas 767 


1897 All V/N 75: 19 All 337 (Pr 15) 
1 Ind Cas 57: 9 Cal LJ 443 (Pr 15) 

VENKATA RAMAIYA J.: 

The appellant is a judgment-debtor who has fail¬ 
ed in both Courts in ins contention that the decree, 
execution of which is sought by respondent 1, is 
inexecutable. The decree is for payment of money 
by the appellant and another. It was passed in the 
Court of the First Munsiff, Banga.ore, on 26-3-1932 
and transferred on the application of the decree- 
holder, more than once to the Court at Mysore 
where the appellant resides. The first order for 
transfer was made on 7-6-1935 in Execution Case 
No. 1048 oi 34-35, the second was on 22-7-1933 in 
Execution Case Mo. 1032 of 37-38. ihe next one was 
in Execution Case No. 919 of 40-41 on 14-10-1941. 
After this, Execution Case No. 643/41-42 was filed 
in the First Munsiff's Court Mysore, for executing 
the decree but dismissed on 29-5-1942 on account cf 
non-payment of process. Transfer of the decree was 
again applied for in Execution Case No. 547/42-43 
on the file of the First Munsif, Bangalore, and 
obtaining order fer the same on 23-2-1942, respon¬ 
dent 1 instituted Execution Case No. 350/42-43 in 
the Court of the First Munsif, Mysore, for re¬ 
covery of the amount by arrest of the appellant 
and attachment of his moveable properties. 


(2) The objections to the execution raised in the 
Courts below and repeated here are. that mere 
filing of successive applications for transfer of 
the decree does not extend the time for purpose 
of execution, that' the first application for execu¬ 
tion, Execution Case No. 643/41-42 being filed move 
than 6 years from the dale of decree, there is bar 
of limitation. As an additional reason for the same 
it was pointed out that mere than three years 
from the date of disposal of the previous applica¬ 
tion had elapsed when copy of the decree was filed 
in Execution Care No. 1092/37-38 and that the 
later applications for transfer were filed without 
report of non-satisfaction from the transferee 
Court. 


(3) The points for consideration chiefly r.m 
whether application for transfer is a step-in-aid 
of execution which would enlarge the period of 
limitation, whether production of copy of the 
decree is necessary for an application for transfer 
and whether a second or subsequent application for 
transfer is of no effect if at the time it was filed 
there was no report of non-satisfaction of the 
decree from the transferee Court to the Court 
which passed the decree. It cannot be denied that 
transfer of the decree is a necessary preliminary 
to the execution of the same in another Court 
and as such is a “step-in-aid” of execution. The 
opinion of the Full Bench in —‘25 Mys. C. C. R. 
298 (A)’ is sufficient authority for this. As expressed 
in —‘Manmatha Pal v. Sarada Prasad’, AIR 1939 
Cal. 651 at p. 655 (B) 

“An application for transfer of a decree is a step- 
in-aid of execution. By that application the 
decree-holder asks the Court which passed the 
decree to assist him for the purpose of carrying 
further proceedings to realise his decree.” 

Since the appellant is admittedly a resident in 
Mysore, want of bona tides in seeking the transfer 
of the decree cannot be imputed to the decree- 
holder. As each application was filed within three 
years from the date of disposal of the prior appli¬ 
cation, these must all be held to be within time. 


(4) The date on which copy of the decree was^ 
produced in the proceedings for transfer cannot < 
affect the question of limitation unless it is possi-F 
ble to hold that this application is not valid till* 
the copy is filed. It has been clearly stated in* 
— Rama Rao v. Saraswathi Bai’ 52 Mys H. C. R. 
400 (C) that there is no obligation on the part of ' 
the decree-holder to file a copy of the decree along 
with the application for transfer. The view express¬ 
ed in — ‘28 Mys CCR 191 tD)’, that an application 
for transfer is defective till copy of the decree is 
filed and not in accordance with law till then is. 
dissented from and is said to be not warranted 
by the facts of the case. Reference is also made 
in — ‘52 Mys HCR 400 (C)’ to the observation 
in an unreported case that 

“A close examination of the facts of that case 
— ‘28 Mys CCR 191 (D)’ clearly shows that 
the learned Judges did not intend to lay down 
such a broad proposition.” 

‘28 Mys CCR 191 (DU cannot, therefore, be re¬ 
garded as laying down that in all cases the 
validity of an application for transfer depends 
on the production of copy ox the decree and state¬ 
ments to that effect must be taken to be in¬ 
correct. 

(5) ‘Narayana Setty v. Padmanabhiah’, 54 Mys 
H C R 58 (E) has no bearing on the point as. 
it deals with only the question of the transferee 
Court having jurisdiction to execute the decree 
if it has not returned copy of the decree. There 
is no need to discuss the soundness of this view 
as the question for decision in the present case- 
is altogether different. Learned counsel cited some 
cases in which the question as to which is the 
proper Court in which the application for execu¬ 
tion is to be filed and jurisdiction of the Court 
which passed the decree to entertain an applica¬ 
tion for transfer when report of non-satisfaction 
is not received from the transferee Court, is 
dealt with. Referring to the important decisions 
touching the point Jai Lai J. in the course of the 
judgment of the Full Bench in — ‘Kanti Narain 
v. Madan Gopal’, AIR 1935 Lah 465 (F) expresses 

“According to these tests an application made toi 
the Court which passed the decree to execute i 
it or transfer it for execution even after the r 
decree lias already been transferred to another i 
Court for execution must be held to be an appli-j 
cation made to the proper court and to ber 
in accordance with law as the Court is com-' 
potent to grant the application in any case 
after obtaining a report under S. 41 from the 
other Court and ‘a fortiori’ is competent to re¬ 
ceive or to entertain t,he application. Tne 
application does not cease to be in accordance 
with law merely because before acting upon it 
the Court ought to take some preliminary action 
i.e. obtain a report under S. 41, C. P. C. and it 
is not necessary that the decree-holder should 
expressly ask in the application that this should 
be done.” 

Proceeding, the learned Judge remarked: 

“The only objection to transfer the decree to 
the same Court for the second time before the 
result of the previous application is certified by 
it could be on the score of futility of such an 
application, but this has no bearing on the ques¬ 
tion of jurisdiction.” ^ 

(6) In a recent cas? reported in — ‘Mohan Lai 
v. Benoy Kishna’, AIR 1953 SC 65 (G) Das J. 
has held that omission to send a copy of the de¬ 
cree or an omission to transmit to the Court exe¬ 
cuting the decree the certificate referred to in 
O. 21, R. 6, C. P. C., does not prevent the decree- 


1954 


Sundara Rao v. Appiah Naidu (FB) fii Iallappa J .) 


Mysore :j 


holder from applying for execution to the Court to 
which the decree has been transmitted. In that 
case the validity of a sale held in the Court at 
Asansol in execution of a decree of Calcutta High 
Court was questioned on the ground that it has 
no jurisdiction to execute the decree after a cer¬ 
tificate under S. 41 was sent to the Calcutta Court 
which passed the decree. The learned Judge 
also held that no particular form for transmission 
of a decree is prescribed by the Code and that the 
Court can even ‘suo motu’ send the decree for 
execution to another Court. Ghulam Hasan J. 
applying the rule of constructive res judicata to 
execution proceedings held that, failure of the 
judgment-debtor to object to the execution at 
earlier stages operated as a bar to raise anv plea 
of want of jurisdiction. 

(7) The present appellant cannot be said to 
have acted without delay as he failed to appear 
and put ionvard any objection either in Execu¬ 
tion Case No. 1092/37-38 or Execution Case No. 
£49/40-41 in spite of his being served with notice. 
If, as contended, the decree is inexecutable for 
any reason it was up to the appellant to show 
that transfer of the decree sought for in these 
cases is unnecessary and a useless formality ior 
an intructuous proceeding. He stayed away a> 
if there was nothing to bo said against the trans¬ 
fer. A decree is transferred not os a matter o i 
course but a.s a means of obtaining satisfaction 
and if the assistance of the Court cannot be had 
to this end, there is no meaning in mechanically 
passing an order of transfer or allowing ii to o'* 
passed. As stated in -- ‘AIR 1939 Cal J r -1 it n 
654 (B/: 

“The Court to which the application for trans¬ 
fer is made does nor merely function as a post 
office but it has judicial duties to perlorm. i» 
is required by statute to exorcise judicial discre¬ 
tion. An objection raised by a judgment-debtor 
opposing the transfer will be an objection re¬ 
lating to execution of the decree. The words 
“relating to execution of the decree” in s. 47 
are wide enough to cover the case.” 

Questions relating to executability of decree such 
as limitation can be raised and decided in the 
Court which passed the decree when transfer is 
applied for. (See — ‘Srrcnath Chakravarti v 
Priyanath’, AIR 1931 Col 312 iHn. The words 
in O. 21. R. 28, C. P. C. lend support to this view. 
The objection of the appellant on the score of 
limitation, report of non-satisfaction etc., ore 
thus belated and untenable. The apneal is dis¬ 
missed with costs. 

( 8 ) MEDAPA C. J.: I agree. 

(9) MALLAPPA J ; I agree. It has been laid 
down in - ‘28 Mys C C R 191 (D)’ that the 
limitation for an application for transfer depends 
upon the production of the copy of the deciee. It 
was observed in that case: 

"The decree-holder could not have obtained a 
transfer without the decree copy filed; the appli¬ 
cation was till then a defective one, and only 
oocame an application in accordance with law 
wnen the copy was filed.” 

rftHnn°fl te ? ded in this case that though the appli- 
it for . transfer of the decree was filed in time, 
i was not a valid application as the coov of the 

^n W f S filed after thG P^od of ]imitation 
no i,S li rged that the transferring Court had 
tranifli‘ d to receive an > T application for 

nrevion* decree copy SGnt alon S with the 

turnS ♦^ t + t nsfer proceedings had not been re- 
It t ? afc ^urt from the transferee Court. 

’ inere fore, of some importance to examine 


does not 
should be 
Order 21, 
sen cun g a 


whether it is obligatory, for the decree-holder to 
file a copy of the decree lor being sent to the 
transferee Court and whether the jurisdiction of 
any of the Courts is affected by the copy of the 
decree being not sent to the transferee Court or 
by the later Court not returning it. 

(10) Section 39, C. P. C. merely authorises the 
Court which passes the decree to send it lor 
execution to another Court in certain cases. It 

say that the application ior transfer 
accompanied by a copy oi the decree. 
R. 6 . C. P. C. slates that trie Court 
decree lor execution shad send a copy 
oi the decree. But ihe omission to send a copv 
of the decree to the transferee Court does not 
prevent the decree-holder Horn applying to that 
Court for execution as is c.’ear bv the decision m 
— 'Moduli Ademma v. Venkata Subbayya’, AIR 
1933 Mad 627 (I). The reason, however, for send¬ 
ing a copy of the decree is stated in O. 21, Ft. 7, 
C. P. C. According to it, a Court to which a 
decree is sent shall cause the copy to be filed with¬ 
out any further proof of me decree, it will thus 
be seen that sending of a decree cony is not an 
essential condition for tne transferee Court having 
jurisdiction to execute tne decree, and that is 
why ii has been laid, down by Das J. in — 4 AIR 
1953 SC 65 (Gf: 

“That an omission to send a copy of the decree 
or an omission ;o transnut to 'ihe Court exe¬ 
cuting the decree ihe certificate referred to in 
Cl. <b> oi O. 21. R. 6 does not prevent the 
cs c;'-‘‘-h JcsT irom applying for execution to 
liii- Cour to which the decree has been trans¬ 
mitted." 

Assuming, however, that it is essential for the 
trails!erring Court to send a copy ol the* decree 
to the transferee Court, nothing comes in the 
way ol it getting a copy of the decree prepared 
and sending it to the transferee Court. As there 
is provision in S. 39, C. P. C. for a Court on' its 
own motion sending a decree for execution to anv 
subordinate Court of competent jurisdiction, it. is 
clear that the law does not make it obligatory 
lor a copv oi the decree being filed bv the decree- 
holder. Tne decision in — ‘28 Mys C C R 191 (D)’ 
that an application for transfer is only valid 
when a copy ol the decree is filed is not followed 
m later decisions of our High Court and it. is to 
set at rest the conflict, if any, in the decisions of 
our Court that this case was referred for a deci- 
sion by a Full Bench. The decision in — *28 
Mys C C R 191 (DP that an application for trans- 
iei is defective when it is not accompanied by a 
decree copy is incorrect. 

an As regards the contention that the trans¬ 
feror Courts jurisdiction depends upon the de¬ 
cree copy being returned from the transferee 
court. ]? is mainly based on an observation made 
m the case reported m - ‘54 Mys C C R 58 (EP 
that tne jurisdiction of the transferee Court 

thot°r'^ h f n * th fu COpv 01 the decree is returned by 
that Court to the Court that transferred the de¬ 
cree, with a certificate of non-satisfaction. This 

the e cour? n trI S b n ;S i d ° n i S ‘ 41 which Prides that 

shall° Y hlC ‘i? a decree * s ont for execution 

shal! certify to the Court which passed it the 

fact of such execution or where the former Court 

fails to execute the same the circumstances attend- 

mg such f a ii ure . it i s> however, clear that S 41 

C V d0es not refer to th e transferee Court 
returning the copy of the decree, if any. sent to 

it. Moreover the decision of the Supreme Court 

referred to above lays down that it is possible for 

the transferee Court to execute the decree which 

is transferred though no copy of the decree has 
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been sent to it. In such a case it cannot be 
conceived how the transferee Court could be ex¬ 
pected to return the copy of the decree. But it 
has been observed in — ‘54 Mvs C C R 58 at p. 
68 (E)’ that : 

“What really puts an end to the jurisdiction cf 
the transferee Court is the return of the decree 
copy to the Court that passed the decree as 
thereby the transfer proceedings come to an end. 
So long as the decree copy remains on the file 
of the transferee Court, the mere transmission 
of a certificate under S. 41, C. P. C. does not, 
in our opinion, put an end to the jurisdiction 
of the transferee Court.” 

These observations, however, it has to be stated 
with great respect, were unnecessary for the deci¬ 
sion of the case as in that case it could not be 
said that the decree copy remained on the file of 
the transferee Court and there was merely a 
transmission of a certificate under S. 41, C. P. C. 
It was a case in which the certificate under 
S. 41 had not also been sent. So the decision 
cannot be taken as an authority, at any rate, for 
the position that the transferring Court gets 
jurisdiction only after it gets back a copy of the 
decree sent by it. 

(12) There are a number of decisions as regards 
the question whether the Court that transfers a 
decree loses its jurisdiction in respect of it. It 
would be sufficient, however, to refer to the com¬ 
mentary in Mulla’s Civil Procedure Code on the 
point (page 173): 

‘‘After transferring a decree to another Court for 
execution, the Court which passed the decree 
cannot itself execute the decree; and an appli¬ 
cation for execution made to it a Per the trans¬ 
fer and before, a certificate of non-satislaction 
under S. 41 has been returned, is not even a 
step-in-aid of execution so as to save limitation. 
Tins is one view. The other view is that there 
is no justification for holding that the trans¬ 
feror Court cannot execute a decree after it is 
transferred to another Court; and that when 
the transferor Court transfers a decree, it does 
not invest itself of its power but only vests the 
transferee Court with powers it would not other¬ 
wise have. The difference of opinion mainly 
turns on the construction placed on the judgment 
in — ‘Maharaja of Bobili v. Narasaraju’, AIR 
1916 PC 16 (J). But the Court which passed 
the decree does not altogether surrender control 
of the execution proceeding. It has power un¬ 
der O. 21, R. 26, to make an order for stay of 
execution. It may withdraw execution by call¬ 
ing back the decree; or it may make an order 
for simultaneous execution by another Court; 
or it may make an order for rateable distribu¬ 
tion. It has, moreover, jurisdiction to decide an 
objection as to limitation if referred to it by 
the transferee Court. If the decree is assigned 
after transfer, the assignee must apply for exe¬ 
cution to the original Court. If after a decree 
has been transferred for execution the judg¬ 
ment-debtor dies, the Court which passed the 
decree is by S. 50 the proper Court to order that 
execution should proceed against the legal re¬ 
presentative. This is, however, merely a ques¬ 
tion of procedure and if the transferee Court 
makes the order, that would be only an irregu¬ 
larity which might be waived.” 

As however rightly observed in the commentary 
on the Code of Civil Procedure by Chitaley and 
Annaji Rao on S. 38 while dealing with the deci¬ 
sion of the Privy Council referred to above; 

“The decision does not touch the question of 
the maintainability of simultaneous execution 


applications. On the strength of the said deci¬ 
sion. it was, however, held in the undermention¬ 
ed cases — ‘Jnanendra Nath v. Gogendra Na- 
rain Sinha’, AIR 1923 Pat 384 (K); — ‘Muham¬ 
mad Habibullah v. Tikamchand’, AIR 1925 All 
276 (2) (L) etc. that simultaneous executions are 
not permissible in two Courts. It is submitted 
that the latter view is not correct. Their Lord- 
ships’ observations in the Privy Council case, 
during the course of the argument, that the 
tendency of the Code is against concurrent exe¬ 
cutions, appear to have influenced the decisions 
of the High Court. But the observations must 
be taken to refer to concurrent executions against 
the same property.” 

Considering that the Court that transfers a decree 
to another Court does not lose its control over the 
decree transferred by it and has in fact power to 
withdraw the decree, the contention that the 
transferring Court is not a proper Court for filing 
an application in respect of the decree is without 
substance. 

(13) The decision in — ‘Maruti Bansi v. Nan- 
jappa Chetty’, AIR 1942 Nag 63 (M) was relied on 
by the learned advocate for the judgment-debtors. 
It has been held in that case that: 

‘‘The Court which passes a decree does not lose 
its power to execute the decree after it trans¬ 
fers the decree to another Court for execution. 
Consequently, an application to the Court which 
passed the decree to recall it from the Court to 
which it was transferred by it for execution and 
to send it back there again would be an applica¬ 
tion made to the “proper Court” within the 
meaning of Art. 182(5) but such an application 
would in no way assist the execution and would 
therefore not be a step-in-aid of execution and 
hence would not save limitation under Art. 182 
(5).” 

This decision follows the observations in — ‘Vish- 
wanath Singh v. Mahabir Prasad’, AIR 1937 Nag 
305 (N), though in that decision the point was left 
undecided. It was observed in that case: 

“It is. however, desirable to warn litigants 
against wasting the time of Courts by useless 
applications (that is applications which if grant¬ 
ed do nothing) merely to mark time and save 
limitation.” 

In this case an application to transfer the decree 
was filed to the Court that passed the decree for 
transferring it to a Court in Mysore more than 
six months after the decree had previously been 
transferred to the latter Court. The rule of Prac¬ 
tice contained in para. 246 of the Civil Rules of 
Practice and Circular Orders, Vol. I runs as 
follows: 

“If after a decree has been sent to another Court 
for execution, the decree-holder does not, with¬ 
in six months from the date of transfer, apply 
for the execution thereof, the Court to which 
the decree has been sent shall certify the fact 
that no application for execution has been made 
to the Court which passed the decree and shall 
return the decree to that Court.” 

(14) It is contended in this case that in spite 
of this Rule of Practice no certificate was sent to 
the transferring Court though the decree-holder 
had not applied for the execution of the decree. 
Assuming that it is so. it is clear that the decree- 
holder could only have presumed that the trans¬ 
ferring Court must have followed the Rule of Prac¬ 
tice and sent a report under S. 41, C. P. C. along 
with the decree copy within six months’ time 
after the decree was sent for execution as the 
decree-holder had not taken any steps within that 
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time to execute the decree. If, therefore, under a 
bona fide belief that the decree had been 
sent back to the transferring Court he ap¬ 
plies to that Court for transferring the 
execution case again, it cannot be said that the 
decree-holder is making a nominal application and 
he is attempting to gain time. It is not a case in 
which he wanted to recall the decree from the 
transferee Court and to send it again. If it were 
so it could have been said that he was aware of 
the transferee Court not having followed the Rules 
of Practice referred to above. Dealing with a case 
in which an application was made for a transfer 
of a decree to a Court which at that time had not 
the necessary jurisdiction, but shortly before that, 
had such jurisdiction, it was held in the case re¬ 
ported in — ‘Bishundeo Narain v. Raghunath Pra¬ 
sad’, AIR 1940 Pat 677 (O) that the application 
was in accordance with law, and in that case 
Meredith J. observed as follows: 

“What the rulings state is that the phrase ‘made 
in accordance with law’ does not include an 
application to the Court to do something which 
either from the decree-holder’s direct knowledge 
in fact or from his presumed knowledge of law 
he must have known the Court was incompetent 
to do.’’ 

(15) In a similar case it was observed in — 
‘Santhappa v. Siddalingayya Eswarappa’, AIR 1939 
Mad 378 (P): 

“The mere fact that a decree-holder applies for 
transmission of his decree io a Court, which 
docs not exist, but which he wrongly believes to 
exist does not prevent his application as being 
one in accordance with law. inasmuch as it is 
a mistake of fact and not one of law.” 

There has been a conflict of decisions as to whether 
an application of this kind should be bona fide 
before it could be said to be a step-in-aid. But the 
conflict must be taken to have been set at rest by 
the decision of their Lordships of the Privy Coun¬ 
cil in — ‘Khalil-ur-Rahman Khan v. Collector of 
Etah’, AIR 1934 PC 14 (Q> that it was not neces¬ 
sary to be in accordance with law that it should 
have been made bona fide. The question arose for 
consideration in this Court in the case reported 
in — ‘Lingiah v. Naranappa’, 54 Mys H C R 275 
(R) as to whether an execution application filed 
against a deceased judgment-debtor under a bona 
tide belief that he Is alive is a step-in-aid for pur¬ 
poses of limitation within the meaning of Art. 
182, Cl. 5, Limitation Act. The observations in 
— ‘Gopal v. Raising’, AIR 1934 Bom 266 (S> that: 
“It is not easy to see why an application which 
fulfilled all the requirements of the law ac¬ 
cording to the information available to the judg¬ 
ment-creditor at the time it was made, should 
not be held to come within the article” 

was followed as against the view in — ‘Madho 
Prasad v. Kesho Prasad’, 19 All 337 (T). A large 
number of other decisions have been referred to 
including the decision reported in — ‘Mano- 
rath Das v. Ambika Kant’, 9 Cal L J 443 (U) where 
h has been observed: 

If an application for execution of a decree be 
made under the inference of a bona fide mis¬ 
take against a dead person, though that applica¬ 
tion cannot be acted upon, still it is an appli- 
cahon in aid of execution within the meaning 
oi Art. 179, Cl. 4, Limitation Act, which saves 

the execution of the decree from being time- 
barred.” 

i case the decree-holder’s application 

t0 - the Court which passed the decree for 
transferring the decree to the Munsiff’s Court at 


Mysore long after his first application for transfer, 
presuming bona fide that the latter Court must 
have sent back to the former Court the report un¬ 
der S. 41, Civil P. C. along with the decree copy, 
must therefore be held to be a step-in-aid. The 
contentions of the appellant cannot be upheld. I 
agree therefore that the appeal be dismissed with 
costs. 

A/V.S.B. Appeal dismissed. 
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Sakamma, Plaintiff-Appellant v. Chikkanna¬ 
gowda, Defendant 1-Respondent. 

Second Appeal No. 412 of 1949-50, D/- 16-9- 
1952, against decree of Addl. Sub-Judge, Turn- 
kur, in R. A. No. 261 of 1946-47. 

(a) Mysore Village Offices Act (4 of 1908), S. 5 
— Scope. 

Section 5 makes a distinction between 
emoluments assigned to the holder of a vil¬ 
lage oflice and other emoluments attached to 
the village office. The term ‘emoluments cf 
village offices,’ clearly includes not only 
‘emoluments assigned to the holder of a vil¬ 
lage office’ but also other emoluments which 
are entitled to be enjoyed by other mem¬ 
bers of a hakdar’s fa idly. Where the land 
in dispute is merely a service inam land 
which has not been assigned as an emolu¬ 
ment to the holder of the village office, it 
can be enjoyed, transferred or partitioned 
between the different members of the hak¬ 
dar’s family. It is the members of the 
holder’s family that are entitled to be in 
possession of the emoluments which are not 
assigned to the holder and not merely 
members of the holder’s family. Members 
of the different branches of the family of 
the original holder of the village office from 
amongst whom village officers are chosen 
are members of the hakdar’s family. 

(P3T3 2) 

(b) Civil P. C. (1908), S. 9 — Suits expressly 
barred — (Mysore Village Offices Act (1908), 
S. 16). 

A suit by the plaintiff who is in posses¬ 
sion of service inam land by virtue of a 
gift from her father who was the last 
holder of the pateli office against the pre¬ 
sent holder of the office for permanent 
injunction restraining him from interfering 
with her peaceful possession does not in¬ 
volve the determination of any claim to 
succeed to or of the possession of any village 
office or the emoluments thereof and, there¬ 
fore, is not barred from the cognizance of a 
civil Court under S. 16. (Paras 3, 4) 

Anno: C.P.C., S. 9 N. 21, 35, 50, 51. 

D. Venkatesaiah, for Appellant; R. Anantha- 
raman and S. Nabhirajaiah, for Respondents. 

CASES REFERRED: 

(A) 29 Mys CCR 316 

(B) (’90) 16 Ind App 186: 12 All 51 (PC) 

(C) (’27) AIR 1927 Cal 931 (2): 100 Ind Cas 278 

(D) 5 Mys CCR 19 

(E) (’93) 20 Ind App 99: 20 Cal 834 (PC) 

(F) (’32) 11 Mys LJ 333 

JUDGMENT: The facts of the case under con¬ 
sideration in this appeal are not disputed. The 
correctness of the findings of the Courts below 
on questions of fact is not challenged. Both the 
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Courts have held that the plaintiff was the 
daughter of the deceased uncle of the defendani- 
respj.iciem, wnj is the present holder of the Pateli 
Oilice of Chilaganahalli, a village in Koratagere 
Taluk. The property in dispute was in possession 
el defendant’s uncle Kallurappa and after his 
death it has been in the possession of his 
daughter the plaintiff and her son for over 15 
jears by virtue ol a gift made by her father 
under a registered deed, dated 22-1-1935. The 
plaintiff tiled the suit under appeal for a per¬ 
manent injunction restraining defendant 1 the 
Patel and defendant 2 his son, from interfering 
with her peaceful possession. Her son who is her 
legal representative is the appellant. It was 
contended by the defendants that the property 
is a pateli-inam land, that it belongs to defendant 

1 and that the suit is not cognizable by a civil 
Court. 


(2) The point for consideration is whether the 
plaintiff and her son the appellant after her 
death have been in lawful possession of the pro¬ 
perty and are en’itled to the injunction prayed 
lor, or whether defendant 1 is entitled to be in 
possession of that property as the holder of the 
village office, and the suit in a civil Court is 
barred. Section 5, Mysore Village Offices Act, 
1908. is as follows: 


The emoluments of village offices, whether such 
offices be or be not hereditary, shall not be 
liable to be transferred, partitioned, or encum¬ 
bered in any manner whatsoever, and it shall 
not be lawful for any Court to attach or sell 
such emoluments or any portion thereof. 

Provided that in the case of lands which are 
not assigned as emoluments to the holder of a 
village office under rules framed under S. 22 
nothing contained in this section shall be deemed 
to affect transfers, partitions or encumbrances, 
as between different members of a hakdar’s 
family.” 


A careful reading of the section makes it clear 
that the section makes a distinction between emo¬ 
luments assigned to the holder of a village office 
and other emoluments attached to the village 
office. The first portion of S. 5 states that emo¬ 
luments of a village office are inalienable, impart¬ 
ible and are not liable to attachment. The term 
‘emoluments of village offices’ clearly includes not 
only ‘emoluments assigned to the holder of a vil¬ 
lage office’ but also other emoluments which are 
entitled to be enjoyed by other members of a 
hakdar’s family. In this case, it has not been 
shown that the suit land forms part of the emo¬ 
luments assigned to the holder of the pateli 
office. It Ls urged that it is stated in the Revenue 
Manual in para. 68 (1). “Potgi allowance is a full 
and sufficient remuneration for services rendered 
by village officers; the enjoyment of other per¬ 
quisites of whatever kind ceases” and that it is 
thus clear that the land now in dispute is merely 
a service inam land which has not been assigned 
as an emolument to the holder of the village office. 
Anyway, there is clear evidence that it was not 
even formerly assigned to the holder of the office 
as the father of plaintiff who was the uncle of 
the holder was in possession of the property. It 
would not have been in the possession of plaintiff’s 
father who was not a pa tel if it was intended to 
be an emolument assigned to the holder of the 
pateli office. It being thus not concluded in the 
emoluments assigned to the holder of a village 
office, there is nothing in S. 5 which comes in the 
way of this property being enjoyed, transferred or 
partitioned between the different members of the 
hakdar’s family. What is, however, contended is 
that the persons entitled to enjoy the emoluments 
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of a pateli office not assigned to the holder of 
the office are only persons of his family such as 
his sons or brothers. This is wrong as the section 
itself makes a distinction between the holder of 
the village office and the other hakdars. It is 
the members of the hakdar’s family that are en¬ 
titled to be in possession of the emoluments which 
are not assigned to the holder and not merely 
members of the holder’s family. Section 8(2) which 
deals with succession to village offices states: 

“The succession in the case of a permanent 
vacancy (a) shall be regulated by the ordinary 
provisions of the personal law applicable to 
the last holder, provided that it shall devolve 
on a single heir and that where there are more 
persons than one who would, under the ordinary 
provisions of the said law, be entitled to succeed 
to the last holder of the office, preference shall 
be given to the eldest member of the eldest 
branch among those persons, and (b) failing 
these shall devolve on one of the duly recognised 
hakdars in the order of their importance.” 

Section 8(2) makes it clear that failing heirs of 
the last male holder, other hakdars in^the order 
of their importance are entitled to succeed to 
village office. Members of a hakdar’s family are. 
therefore, not merely members of the fan'ily of 
the holder and the word hakdar has a wider mean¬ 
ing than the word holder. Members of the dif¬ 
ferent branches of the family of the original holder 
of the village office from amongst whom village 
officers are chosen are members of the hakcar’s 
family. 

(3) It is, however. S. 16. Village Offices Act that 
takes away the jurisdiction of civil Courts to some 
extent, and it runs as follows: 

‘‘No Civil Court shall exercise jurisdiction in res¬ 
pect of any claim to succeed to or to the 
possession of, any village office, or the emolu¬ 
ments thereof, or any question as to the rate 
or amount of such emoluments; but, when the 
claim is as between different members of a 
hakdar’s family of patel or shanbhog in res¬ 
pect of land entered in the Government records 
or otherwise shown as sendee inam land con¬ 
nected with the office of patel or shanbhog. 
such claim mav be entertained and adjudicated 
upon by a Civil Court.” 

It is clear the section bars civil Courts from taking 
cognizance of suits in which any claim to succeed 
to or to the possession of, any village office or the 
emoluments thereof is laid. What is, however, 
more significant is the fact that even a claim 
as in this case, as between different members of 
a hakdar’s family of patel or shanbhog in respect 
of service inam land is entertainable by a civil 
Court. The nature of the suit also comes under 
consideration when it was to be held that a suit 
is barred. It must be a suit in respect of a 
claim to succeed to or to the possession of any 
village office or the emoluments thereof. To un¬ 
derstand clearly what suits are taken away from 
the cognizance of civil Courts it would be useful 
to examine what provision is made for the trial 
of those claims. When S. 16 takes away the 
jurisdiction in respect of certain claims, it con¬ 
fers jurisdiction on revenue authorities to decide 
these claims, and this is laid down in Ss. 9, 10 
and 11 of the Act. Section 11(1) runs thus: 

“Any person may sue before the Deputy Com¬ 
missioner or Assistant Commissioner for any 
village office in an unalienated or alienated vil¬ 
lage or for recovery of the emoluments of any 
such office, on the ground that he is entitled 
under Ss. 8, 9 or 10 of this Regulation, as the 
case may be- to hold such office and enjoy such 
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emoluments; or being a minor, may sue bet ore 
the Deputy Commissioner or Assistant Com¬ 
missioner to be registered as successor cf the 
last holder of any such office.” 

It is suits of this nature that are barred from 
being tried in civil Courts. I may here refer 
to the decision in — ‘29 Mys C C R 316 (A)’ which 
says: 

“Section 16 of the Village Offices Regulation 4 of 
1903 only bars the jurisdiction of the civil 
Courts where the claim is to the possession of 
the emolument of a village office as such, that 
is to say where the claim is based on a right 
to be the office bearer. 

Where the claim to the office of patel has al¬ 
ready been decided by the revenue authorities, 
as also the fact that the land in dispute is part 
of the emoluments of the pateli office, and the 
land has been transferred to plaintiff's posses¬ 
sion by the revenue authorities from the pos¬ 
session cf the defendant, a suit subsequently 
instituted to recover possession of the land on 
the ground that defendant's possession is un¬ 
lawful, does not involve any question as to the 
title to a village office or as to the possession of 
emoluments as such; and is therefore within 
the cognizance of the civil Courts.” 


again at page 19 — ‘possession in law is a sub¬ 
stantive right or interest which exists and has 
legal incidents and advantages apart from the 
true owner's title. Hence it 'is itself a kind of 
title*.” 


Vide also — ‘Ismail A riff v. Mahomed Ghous’, 20 
Cal 834 CPC) (Eu The above dictum is followed 
with aoproval in — ‘Docicla Venkatappa v. Nagari’, 
11 Mys L J 333 (F). 


(5) It has not been shown in this case that the 
defendant-respondent has any right to be in pos¬ 
session or enjoyment of the land in dispute. He 
has not shown that he is the heir of his divided 
uncle Kallurappa. If. for any reason, his married 
daughter the plaintiff cannot be said to be a 
member of that family, it has to be stated that 
she was entitled to an injunction as prayed for 
by her. It may be stated at this stage that she 
is now dead, and her son is brought on record as 
her legal representative and he, even apart from 
the gift to his mother, is entitled to the suit pro¬ 
perty as the heir oi' his maternal grandfather 
Kallurappa. 


(6; In the result, the judgments and decrees of 
bo h the Courts below are set aside, and there will 
be a decree as prayed for in the plaint. The de¬ 
fendants will pay the costs of the plaintiff through¬ 
out. 


'This suit docs not involve the determination of 
j any claim to succeed to or to the possession of anv 
• village office or the emoluments thereof. There is 
| nothing in S. 16 which takes away the right of 
’ the civil Courts to try such suits. 

(4) Moreover no question of tille arises in cases 
in suits of this kind where permanent injunction 
;is sought for on the ground of plaintiff having 
been in lawful possession. As regards the right 
‘of a person in a case of this kind for a permanent 
•'injunction on the basis of the person having been 
in lawful possession of the property, though it 
may be found that that person has not got per¬ 
fect title, I may refer to the decision in — ‘Sundar 
v. Parbati*. 12 All 51 (B). which is a decision of 
their Lordships of the Privy Council, wherein the 
■observation of the Chief Justice, against whose 
judgment the appeal had been filed, viz. that ‘pos¬ 
session is good title againsi all the world except 
(he person who can show better title’, has been 
cited with approval. Dealing with the rights of 
the persons to whom the property originally be¬ 
longed, it was observed by their Lordships as 
under: 

“Their possession was lawfully attained in this 
sense, that it was not procured by force or 
fraud, but peaceably, no one interested opposing. 
In these circumstances, it does not admit of 
doubt that they are entitled to maintain their 
possession against all comers except the heirs 
of Premsukh or of Baldeo Sahai one or other 
of whom (it is unnecessary to say which) is the 
only person who can plead a preferable tffle.” 
This decision has been followed in — ‘Gouribala 
Devi v. Probhas Chandra*, AIR 1927 Cal 931 (2) 
‘C). It. is also useful to refer to the following 
passage reported in — ‘5 Mys C C R 19 at p. 22 
<D)’: 

“As osberved, however, by Pollock and Wright in 
their essay on possession in the Common Law, 
page 22, ‘as against a mere wrong doer posses¬ 
sion is conclusive proof of right to possess. Not 
only is existing possession protected against in¬ 
terference at the hands of a mere intruder, but 
in an action for wrong to the possession the 
intruder cannot be heard to say that any third 
person, to .whose title he is himself a stranger, 

has a better title than the actual possessor:’ & 

* 


B/K.S. 


Decree set aside. 
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VENKATA R A MAI Y A AND 
BALAKRISHNAIYA JJ. 


Lakshminaranappa and another. Appellants 
v. Mysore Provincial Co-operative Apex Bank, 
Ltd., and another, Respondents. 


Second Appeal No. 465 of 1947-48, D/- 30-3- 
1951, against decree of Dist. Judge, Mysore, in 
R. A. No. 42 of 1945-46. 


(a) Mysore Land Revenue Code, S. 54 — 
Auction sale of entire jodi village for arrears 
cf revenue — Name of only two principal jodi- 
dars entered in record — Sale is not irregular 
— Failure to establish Kadim tenancy will 
justify ejectment by purchaser. (Paras 3 and 7) 

(b) Mysore Land Revenue Code, S. 54 (as 
amended in 1928) — (Quaere) Whether rights 
of jodidar as kadim tenant are forfeited and 
sold in auction sale for arrears of revenue. 

(Para 4) 

M. Lakshminarayana Rao, for Appellants. 
CASES REFERRED: 

(A) 24 Mys LJ 39: (S. A. No. 354 of 1939-40) 

(3) (’48) R. A. No. 25 of 1947-48 (Mys) 

BALAKRISHNAIYA J.: The dispute in this ap¬ 
peal relates to Jodi Kittane village which is said 
to contain 28 vrittis owned by 51 sharers. Defen¬ 
dant 1 is the holder of i£ vrittis in the said village. 
The plaintiff in the suit, from which this appeal 
arises, claims to have purchased the entire jodi 
village in an auction sale held by Government for 
arrears of revenue due on the holding for the year 
1933-34. The suit was tiled lor possession of items 
1 to 9 of the suit schedule properties which are 
alleged to be in the possession and enjoyment of 
defendant 1. Defendant 1 had, prior to the reve¬ 
nue sale, granted items 2 to 9 to defendant 2 on a 
permanent lease. The plaintiff has alternatively 
claimed a decree for all the rights of defendant 1 
in items 2 to 9 in addition to actual possession of 
item 1. An additional claim for mesne profits is 
also laid in the suit. The plea of defendant 1 is. 
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in main, that the suit properties belonged to her per¬ 
manent kactim tenancy ngnts ana the plaintiff who 
has only purchased the jodidars rights is not en¬ 
titled to possession of the suit items. The trial 
court held that the plaintiff is only entitled to re¬ 
cover kandayam due to the jodidars from items 1 
to 9 and disallowed the rest of the claim. On ap¬ 
peal, the learned District Judge decreed the plain¬ 
tiff’s suit granting the alternative claim for posses¬ 
sion of item 1 and for the rights of defendant 1 
against defendant 2. The legal representatives ci 
defendant 1 since deceased, have preferred this ap¬ 
peal against that decision. 

(2) Sri Lakshminarayana Rao, the learned Coun¬ 
sel on behalf of the appellant, raised two conten¬ 
tions namely, that the revenue sale did not have 
the effect of transferring the rights of defendant 
1 in the jodi village and even if admitting, but not 
conceding, that the entire jodi village was sold, the 
sale did not affect the right to possession of items 
1 to 9 which belonged to defendant 1 as the per¬ 
manent or kadim tenant thereof. The argument 
in respect of the first contention is based on exhibit 
C the order of forfeiture, wherein a mention is 
made of two persons as the defaulters and in con¬ 
sequence, the sale in pursuance of forfeiture must 
be deemed to be the right, title and interest of 
only the defaulters named therein. It is difficult 
to accede to this argument. In the written state¬ 
ment, defendant 1 has admitted that what is sold 
is the right to collect the jodi of the entire village, 
nor could exhibit C be interpreted as the sale con¬ 
fined only to the shares of the defaulters named 
therein. It is not shown that all the 51 sharers 
in the village have been registered as ‘occupants’. 

(3) Section 54, Land Revenue Code, provided that 

arrears of land revenue is a paramount charge cn 
the holding and every part thereof and empowers 
the Deputy Commissioner to forfeit the occupancy 
Or holding and sell the same free from all tenures, 
rights and encumbrances created by the occupant; 
or his predecessor-in-title. The section also stated 
that all the rights created by any occupant or his 
predecessor-in-title shall become liable ‘unless the 
Deputy Commissioner otherwise directs’. Whether 
the sale and forfeiture is confined to the shares of 
the persons named in exhibit C, has to be determin¬ 
ed by the examination of the history of the sale 
proceedings. Exhibit A is the notice of demand 
issued to Seshadri Iyengar and Lingappa, Exhi¬ 
bits I and II are similar notices, to the Apex Bank 
at Hassan and Bangalore resoectively. Exhibit 
B Is the attachment list dated *11-3-1934 giving the 
estimated value of the village to be Rs. 30,000/-. 
In Exhibit C, the entire village has been forfeited. 
In col. 7- of exhibit D the properties forfeited are 
described as the ‘entire village’ and the extent and 
assessment stated therein accord with the 
actual figures of the full holding; so 
also in exhibit E, the proclamation of sale publish¬ 
ed in the Gazette. In exhibits C and D the names 
of defaulters are mentioned as Seshadri Keshava 
Iyengar and Lingappa. Exhibits E and F name the 
defaulters as Jodidar Seshadri Keshava Iyengar 
and others. In exhibit B. the attachment list, ihe 
khatedar’s name is stated to be 'Sri Rameswara 
Deity’, Lingappa, Seshadri Keshava Iyengar and 
others’: In Exhibit F, the document relating to 

the confirmation of sale, the name of khatedar is 
stated to be ‘Lingappa and others’. Exhibit H 
is the confirmation of sale which puts down the 
khatedars as Lingappa and others; exhibit J the 
sale certificate, and exhibit L, the delivery receipt, 
also indicate that the entire village v/as dealt with 
It is not denied that defendant 1 was one of the 
defaulters in payment of the land revenue. Ad 
mittedly, the arrears for which the sale was held 
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represented the entire revenue due to Government 
for the year 1933-34. The entire Jodi payable to 
Government by all the sharers amounts to about 
Rs. 300/- and it cannot, therefore, be said that the 
two persons are the defaulters in respect of Rs. 
1300/-. Hence, the arrears did not relate to the 
shares of persons named in the documents. Clause 
(17) of Section 3, Land Revenue Code, describes the 
‘registered occupant’ as a sole occupant or the 
eldest or principal of several joint occupants whose 
name is authorisedly entered in the Government 
records; and an ‘occupant’ is described as a holder 
of land or. when there are more holders than one. 
the holder having the highest right in respect of 
any such land. Note 3 to Rule 9 under the ‘Inam 
Rights’ published in the Revenue Manual prescribes 
that subsequent alienees who derive their titles 
from the gifts made by the original holders of 
mams should not be entered in col. 15 of the said 
register. It is not shown that defendant 1 is the 
registered occupant, nor is she the holder of a re¬ 
cognised share assessed separately. Seshadri 
Iyengar and Lingappa are represented to be the 
Patel and -Shanbhogue respectively and they are 
thus the principal persons representing the 
jodi rights. The forfeiture and sale re -, 

cords entered in the name of the prin- ( 
cipal jodidars representing the entire vii-; 
lage cannot be characterised as irregular. In the 
circumstances, we are of opinion that what is sold 
is the entire village represented by the principal 
jodidars. 

(4i On behalf of the appellant an important 
point was raised touching the effect of forfeiture 
and sale of a jodi village on the rights of kadim 
tenants. It was contended by the appellant that 
the rights of the kadim tenants are not affected. 
The contention is undoubtedly in consonance with 
the amendment to Section 54. Land Revenue Code, 
after 1928; but the moot point is about the rights 
of the jodidar, if he happens to be a kadim tenant, 
also. Reliance is placed upon the decision of this 
Court reported in — ‘24 Mys LJ 39 (S. A. No. 354 
of 1939-401 (A)’. Our attention is drawn to an 
observation by Nageswara Iyer J. — ‘at pages 47-18’ 
that— 

“In respect of lands in which the tenants hold 
kadim or permanent tenancies, the only right 
the inamdars have, is to collect the assessment 
thereon. They have no right to possession of 
lands and if according to the order of forfeiture, 
it was only the jodidars’ rights that were for¬ 
feited, it would be going too far to contend that 
the permanent or kadim tenancy rights were 
also lost on account of the order of forfeiture”. 

This observation is in relation to interpretation 
of Section 54 which governed the subject matter 
of the appeal which arose before the amendment 
of 1928. But the respondents on the other hand 
cited a more recent decision in — *R. A. No. 25 of 
1947-43 (Mys) (B)’ which is yet unreported where¬ 
in it is observed that— 

“Even if a jodidar can be said to have permanent 
tenancy rights in the lands of his jodi village, if 
he is the owner of the jodi village or in his vritti 
or share in the jodi village, in case he is only 
the owner of a vritti, the amendment does not 
state that any such rights of the jodidar remain 
unaffected by the sale”. 

There appears to be apparent conflict between the 
opinions expressed in the cases cited above. It 
is needless to say that a jodi village consists of 
jodidars and permanent tenants and it is not un¬ 
common that a jodidar could be a permanent 
tenant as well. The forfeiture and sale after the 
amendment of 1928 could not be “so as not to 
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affect the rights of kadim tenants or permanent 
tenants in alienated holdings”. As the legal posi¬ 
tion is rendered doubtful, the point needs clarifi¬ 
cation in an appropriate case when the question 
may again arise tor decision. In the view we have 
taken about the facts in this case, it is unneces¬ 
sary for us to express an opinion whether the 
rights of the jodidar as a kadim tenant also are 
forfeited and sold. 

(5) The next contention is that defendant 1 held 
the suit lands as a permanent tenant. On a peru¬ 
sal of the oral and documentary evidence adduced 
in the case, we are of opinion that the contention 
remains unsubstantiated. The learned Counsel 
for the appellant rested his contention solely on 
exhibit IV, which is denominated as account No. 
15 required to be maintained by jodidars. Khata 
No. 15 in exhibit IV refers to defendant 1. Exhibit 
IV contains the details of the lands owned by the 
vrittidars and others. Khatas 1 to 35 relate to the 
vrittidars of several lands; kathas 35 to 66 to the 
lands of kadim tenants and 66 to 198 are in the 
joint names of tenants and vrittidars. D. W. 1 who 
was the shanublioguc of the neighbouring village 
states that the suit lands were vritti lands of 
Lakshmidevamma. This witness who prepared ex¬ 
hibit B maintains that under the column ‘Khate- 
dar' he mentioned Sri Rameswara Devaru Ling- 
appiah and Seshadri Iyengar and ‘others'; the ex¬ 
pression ‘others' was added as there were many 
other jodidars lor Kittane village. D. W. 3 one 
of the jodidars of Kittane village possessing 13/ 
16ths share, explaining the entries m exhibit IV, 
states tiiat the lands described in exhibit IV (a' 
belong to his vritti for which no kandayam is 
levied. The kandayam due and payable refer only 
to such lands which are not specilicaiiy described 
as rent free. He is paying a jodi of Rs. 11-7-0 
and cesses to Government on the lands belonging 
to his vritti; but states that Rs. 11-7-0 does not re¬ 
present kandayam of all the lands. On a proper 
calculation he had to pay about Rs. 38/- and the 
difference was being recovered from the ryots. 

( 6 ) Exhibit VVV is a sale deed by one other jodi¬ 
dar whose khata is 24 in exhibit IV possessing lilh 
vritti in the said Kittane village. In the sa’e 
deed of 1909 under reference, it is described as lands 
sold belonging to that vritti. Besides there aie 
admissions by defendant 1 alone which are con¬ 
clusive. Exhibit EE is a registered sale deed exe¬ 
cuted by defendant 1 relating to item No. 4 in 
exhibit IV wherein she described the land sold as 
one attached to her vritti. Exhibit BBB is a hyoo- 
thecation bond of 1901 of items 1 to 6 whore the 
lands hypothecated are described as belonging to It 
vrittis possessed by her. Ex. JJJ is a notice relating 
to item No. 5 in khata No. 15 in exhibit IV. Exhi¬ 
bit FFF is the copy of the plaint filed by defen¬ 
dant 1 in which the land in dispute is described 
as belonging to her vritti of Jodi Kittane village. 
Exhibit ‘PP’ is a document or mortgage by defen¬ 
dant 1 in which she describes the mortgaged pro¬ 
perty being connected with her It vrittis as enter¬ 
ed in the Suit Rent Register of Kittane village. 
Similar references are not wanting in various other 
documents, but it is not necessary to pursue fur¬ 
ther to conclude that the schedule lands are com¬ 
prised in the vritti of defendant 1 . 

(7) Yet another circumstance which supports 
the conclusion is that according to the revenue ac¬ 
counts, the total assessment of the village is Rs. 
2297-12-0 and the jodi payable to Government is 
about Rs. 1300/-. The lands which are m the 
possession of tenants are assessed at about 
Rs. 1100/- and the remainder of about Rs. 300/- is 
proportionately distributed as the residuary liabi¬ 


lity of the sharers payable to Government. It is 
significant to note that in each of the kathas 1 to 
35, an endorsement that the Jodidar had to pay 
the balance after deducting the amounts recovered 
from the ryots is made m respect of the amount 
for which the Jodidar is made responsible. The 
cumulative effect of these facts leads to the con¬ 
clusion that the shares of lands of the Jodidars 
are registered in the name of either the jodidar 
or the jodidar and the tenant and the liability of 
the jodidar to the proportionate jodi payable tc 
Government as entered in exhibit TV’ does not 
indicate that the lands are assessed as if it were 
permanent holdings. It is argued for defendant 
1 that exhibit ‘IV’ is an account indicating the per¬ 
sons in possession of the respective lands winch 
conclusively establishes that the jodidars were in 
the possession of the lands as occupancy tenants. 
It is further maintained that exhibit ‘VIIL, a sale 
deed ct 1877, shows that defendant 1 purchased 
the occupancy rights of item 2 of the schedule. 
There is no indication in the said document that 
the occupancy right was purchased; but, on the 
other hand, it is apparent that the land belonging 
to one vrittidar is transferred to another vrittidar 
which merely goes to augment the share of the 
purchaser. Exhibit ‘XXII’ is a delivery receipt, 
of 1900 relating to some items in the schedule. 
Prom the arguments it is understood that in the 
dispute between defendant 1 and her mother-in- 
law. defendant 1 got delivery of some properties. 
What could be gain* red from exhibit ‘XII’ is that 
probably n a lamily dispute, in relation to the 
property b( 'onging to the same vritti, defendant 1 
go . delivery oi the properties. The receipts nro- 
tiuced for the payment of a sum of Rs. 13-10-1C 
by dt lendant l towards the jodi does not carry any 
further to support the theory that the lands be¬ 
long to kadim tenancy. Further, in order to esta¬ 
blish kadim or permanent tenancy the right in 
question ought to have been granted by one or 
oilier ol the jodidars. It is not shown from whom 
defendant 1 derived her right as kadim tenant and 
the jodi according to her is paid direct to Govern¬ 
ment as evidenced by exhibit ‘XXIX’ and not any 
of the jodidars. On a consideration of the oral 
and documentary evidence, we are of opinion that 
defendant 1 has failed to establish that the suit: 
schedule lands belong to her permanent occupancy: 
or kadim tenancy and it followed therefore that 
defendant 1 cannot resist the title of the plaintiff 
who has purchased all the rights of the jodidars 
Jree Horn all tenures except those of the perma¬ 
nent tenants. Since defendant 1 has created the i 
permanent lease in favour of defendant 2 before 
the sale in favour of the plr.intiff, the plaintiff is 
not entitled to actual possession of items 2 to 9 . 
The decision arrived at by the learned District 
Judge Is correct and should be upheld. 

( 8 ) The appeal therefore fails. But, in the cir¬ 
cumstances of the case, we direct that each party 
will bear his or her own costs throughout. 

C./V.S.B. Appeal dismissed 
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MALLAPPA J. 

V. Seetharama Rao, (Accused) Petitioner v. 
Govt, of Mysore. 

Criminal Revn. Petn. No. 22 of 1952-53, D/- 
o0-1-1953, against decision of Addl. Sessions J, 
Snimoga, in Cri. A. No. 4 of 1951-52. 

(a) Criminal P. C. (1898), S. 257 — Failure 
to secure attendance of defence witnesses. 

The use of the word ‘shall’ in the section 

indicates that the language in it is impe— 
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rauve. The Magistrate has no option in 
' ile matter of issuing process to compel the 
attendance of defence witnesses unless he 
considers that the application of the accus¬ 
ed should be refused on the grounds soeci- 
hed in the section. 

Where, therefore, an accused applies for 
issue of process lor compelling the attend¬ 
ance of his witnesses and the application 
is not refused, the conviction and sentence 
of tjie accused, who is thus given no oppor¬ 
tunity to prove his case, has to be set 
a.S’.ae even if the prosecution evidence has 
maae out a case for conviction. (Para 4) 

Anno: Cri P. C., S. 257 N 


O 

u 


(b) Penal Code (1860), 
of A but loss caused to 
cheating:. 


S. 

B 


415 — Deception 
— No offence of 


The act or omission under S. 415, I. P. 

C . must be such as to cause or is likely 

to cause damage or harm to the person 

deceived. No offence of cheating can be 

said to have been committed if one person 

is induced by deception to do or omit to 

oo something and the act or omission causes 

or is likely to cause damage or harm to 

another person. AIR 1941 Lah 460; AIR 

1924 Cal 495 and AIR 1934 Lah 833. Rel 
on. 


(Para 5) 


N. 8. 

Petitioner; 


Advocate- 


460: 

(Pr 

495: 


ILR 

7) 


(1941) 
51 Cal 250: 


>o 


26 


Anno: I. P. C., S. 415 

B. S. Puttasiddiah, for 
General, for the State. 

CASES REFERRED TO : 

(A) (’41) AIR 1941 Lah 
Lah 718: 43 Cri LJ 254 
CB> (’24) AIR 1924 Cal 
Cri LJ 330 (Pr 8) 

<C) (’05) 2 Cal LJ 524: 3 Cri LJ 160 (P r 3) 

(D) (’19) AIR 1919 Cal 1088: 22 Cal WN 1001 
19 Cri LJ 781 (Pr 8) 

(E> (’05) 32 Cal 775: 2 Cri LJ 388 (Pr 8) 

(F) (’90) 17 Cal 606 (Pr 8) 

iG) (’05) 9 Cal WN 764: 2 Cri LJ 422 (Pr 8) 

(H) (’08) 12 Cal WN 750: 7 Cri LJ 342 (P r 8) 

(I) (’34) AIR 1934 Lah 833: 36 Cri LJ 274 (Pr 

9) 

ORDER: This is a revision petition against the 
conviction and sentence passed by the Additional 
Sessions Judge, Shimoga, in Chikmagalur Criminal 
Appeal No. 4 of 51-52, confirming the conviction 
ot the accused of an offence under Section 417, 
I. P C. but modifying the sentence passed on the 
petitioner by the Munsiff-Magistrate of Narashn- 
harajapur in C. C. No. 98 of 50-51. 

(2) The case against the petitioner is that, he in¬ 
duced the Government to pass an order that cer¬ 
tain G. I. Pipes belonging to Kallatipura village 
panchayat might be sold to him at the rate of 0-6-0 
per foot and induced them to believe that they 
were needed by him for being used for agricultural 
pin poses for his lands. That such an order was 
passed by the Government and that in his appli¬ 
cations before different authorities he referred to 
lands as ‘my’ land or ‘our’ lands is not disputed. It 
is in evidence that the G. I. pipes had been laid 
for purposes of affording water facilities to the 
village and that they had become old and that 
when they were sold in auction the highest bidder 
was prepared to pay only Rs. 800/- for them. That 
sale was set aside as the Iron and Steel Controller, 
Bhadr&vathi, objected to the sale without his per¬ 
mission. Mysore Iron and Steel Works, Bhadra¬ 
vathi were prepared to purchase the G. I. Pipes 
at 0-4-9 per foot and this would have fetched a sum 
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of Rs. 1,300The petitioner however gave an 
oiier to purchase the pipes at a rate of 0-6-0 per 
foot. But it is contended for the prosecution that 
the Government passed an order that these pipes 
might be sold to the petitioner in view of his stat¬ 
ing ihat they were to be used for agricultural pui- 
poses and that the petitioner instead of using 
them for agricultural purposes has sold them away. 
It has to be remembered that the Government 
when it ssnetioned the sale must have thought, 
like the petitioner, that those pipes could be used 
for agricultural purposes. It was evidently found 
^ater that they were not useful for agricultural 
purposes as is clear from the evidence of the ex¬ 
pert P. W. 8. What is seriously contended is that 
t he accused owns no lands and he deceived the Gov¬ 
ernment by saying that he owns some lands and 
That he would use the pipes for agricultural pur¬ 
poses. It is unfortunate that the learned Magis¬ 
trate did not give sufficient opportunity to the 
petitioner to prove his case. 

<3* Six witnesses had been cited by the accused 
beiore the learned Magistrate. It is only in res¬ 
pect of two of them, the-petitioner did not want any 
warrant to be issued. But the learned Magistrate was 

bound to secure the attendance of the other wit¬ 
nesses at any rate, if necessary by coercive steps. 
As succinctly brought to the notice of the learned 
.Magistrate by the petitioner in his application, the 
prosecution had taken one and a quarter year to 
close its case and the petitioner was not even given 
breathing time to produce his witnesses. The 
learned Magistrate ought to have taken appropriate 
steps to secure the attendance of the defence wit¬ 
nesses. On this ground alone the judgment of 
the Courts below convicting the petitioner cannot 
stand. 

(4) It is laid down in Section 257, Criminal P. C. 
as follows: 

“If the accused, after he has entered upon his 
defence, applies to the Magistrate to issue any 
process for compelling the attendance of any 
witness for the purpose of examination or cross¬ 
exam mat ion. or the production of any document 
or other thing, the Magistrate shall issue such 
process unless he considers that such application 
should be refused on the ground that it is made 
for the purpose of vexation or delay or for de¬ 
feating the ends of justice. Such ground shall 
be recorded by him in writing”. 

The use of the word ‘shall’ in the section indicates 
that the language in it is imperative. The Magis¬ 
trate has no option in the matter of issuing process 
to compel the attendance of witnesses unless it be 
that he considers that the application of the accus¬ 
ed should be refused on the ground that it is made 
for the purpose of vexation or delay or for defeat¬ 
ing the ends of justice and he records such ground 
in writing. The application of the accused for 
issue of process for compelling the attendance of 
his witnesses has not been refused on any such 
ground. The conviction and sentence of the ac¬ 
cused who was given no opportunity to prove his 
case has therefore to be set aside even if the pro¬ 
secution evidence has made out a case for convic¬ 
tion. 

(5) The prosecution evidence even as it stands 
without any evidence to rebut it, is not sufficient 
to support the conviction of the accused of the 
offence of cheating under Section 417, I. P. C. The 
offence of cheating is defined in Section 415, I. P. C. 

It is as follows: 


44 


Whoever, by deceiving any person, fraudulently 
or dishonestly induces the person so deceived f o 
deliver any property to any person, or to consent 
that any person shall retain any property or in- 
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tentionally induces the person so deceived to do 
or omit to do anything which he would not do 
or omit if he were not so deceived, and which 
act or omission causes or is likely to cause da¬ 
mage or harm to that person in body, mind, re¬ 
putation or property is said to ‘cheat-’ 

The first ingredient of the offence is that a person 
must be deceived. This by itself is not sufficient 
for convicting the person deceiving of the offence 
of cheating. The second ingredient of the offence 
is that the person deceived must have been induced 
to deliver any property or induced to consent that 
-any person shall retain any property or he must 
have been intentionally induced to do or omit to 
do anything which he would not do or omit, if he 
were not so deceived and which act or omission 
causes or is likely to cause damage or harm to that 
person in body, mind, reputation or property. It 
is important to notice that a person who by decep¬ 
tion induces another person to do or omit to do 
anything which he would not do or omit if he 
were not so deceived, does not commit the offence 
of cheating unless the act or omission causes or 
is likely to cause damage or harm to that- person 
in body,' mind, reputation or property. The act 
Dr omission must be such as to cause or is likely 
to cause damage or harm to the person deceived. 
No offence of cheating can be said to have been 
committed if one person is induced by deception 
! to do or omit to do something and this act or 
omission causes or is likely to cause damage or 
harm to another person. 

(6) In this case the prosecution version is that 
the petitioner-accused induced ilie Government oi 
Mysore to pass an order that he may be allowed 
to buy some old pipes at the rate of six annas ner 
foot and that he deceived the Government by slat¬ 
ing that he wanted to make use of those pipes for 
agricultural purposes but that he ultimately sold 
them. It is in evidence that these pipes are too 
small for being used for agricultural purposes as 
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has been spoken to by the Expert P. W. 8. If 
the time the Government was approached by the 
petitioner for permission to purchase these pipes 
it was represented that these pipes would be used 
for agricultural purposes and the Government 
gave the permission, it is clear that both the peti¬ 
tioner and the Government at that time thought 
that the pipes were fit for agricultural purposes. 
Evidently the pipes could not be used for agricul¬ 
tural purposes, in accused’s lands or the lands of 
others as the pipes were later found to be not fit 
lor being used for such purposes. It cannot there¬ 
fore- be said that the Government were deceived 
into passing an order in favour of the petitioner. 
Assuming however that there is some reason to 
think that the Government were deceived into 
passing an order in favour of the accused and 
they would not have passed such an order if the 
accused had not deceived them, the question that 
arises is whether this act of Government causes oi¬ 
ls likely to cause damage to Government. If any 
loss has incurred it is incurred by the Village 
Panchayathi. It is not shown that any loss was 
incurred at all even by the Village Panchayathi 
as the Mysore Iron and Steel Works, Bhadravathi 
were prepared to purchase the pipes only at the 
rate of 0-4-9 per foot while the petitioner offered 
to purchase and purchased them at the rate of 
0-6-0 per foot. When the pipes had been auc¬ 
tioned in public auction the highest bidder was 
prepared to pay very much lower than what even 
the Mysore Iron and Steel Works, Bhadravathi 
Were prepared to pay, it cannot be said that the 
act of Government in passing an order in favour 
of the accused caused or was likely to cause da¬ 
mage or harm to any one, still less to Government. 


Even if the evidence adduced by the prosecution 
is believed it- is clear therefore that the accused 
is not guilty of the offence ol cheating. 

(7) I agree with Abdul Resh.d J. in his obser¬ 
vations in — iviohamed Baksh v. Emperor’, AIR 
1941 Lah 460 at p. 464 (A), that : 

‘It appears to me that the definition of ‘Cheat¬ 
ing’ in S. 415, Indian Feral Code requires modi¬ 
fication in order to cover cases where one per¬ 
son is deceived arid another person suffers, or 
is likely to suffer, damage or harm in body, 
mind, reputation or property. It has been re¬ 
vealed in a number of cases that serious decep¬ 
tion has been practised on Government Offi¬ 
cials as a result of which certain other persons 
have suffered a great deal of harm in reputa¬ 
tion or property. As the definition of ‘cheat¬ 
ing’ at present stands, such cases are not cover¬ 
ed by S. 415, Indian Penal Code and the punish¬ 
ment prescribed in Ss. 419 and 420 cannot be 
awarded to persons v.ho practice deception on 
Government servants which results in damage 
and harm to third parties.” 

(3) I may here refer to the observations in - 
•Superintendent and Remembrancer oi Legal 
Affairs v. Manmatha Bhushan', AIR 1924 Cal 495 
(B): 

•'There remains the charge of cheating in the 
second form. In that lorm the offence does not 
necessarily involve fraud or dishonesty. The 
words ol the definition are undoubtedly wide 
and ii pushed ro the mil limit, oi their meaning 
.might embrace acts winch the man in the street 
would hardly regard as criminal offences. That 
observation, however, raises a question of the 
appropriate punishment in the particular case 
lather than ol construction. 

Clause 392 of Lord Macaulay’s draft corres¬ 
ponds to the first part of S. 415. The second part 
would appear to have been added at some later 
date after the Code had left his hands & the hands 
of the Indian Law Commissioners. The illustra¬ 
tions throw no light- on what is meant by dam 
age or harm in body, mind or reputation 9nd 
so far as such damage is concerned the oilence 
is not very appropriately placed in the Chapter 
of the Code relating to offences against pro¬ 
perty. An essential ingredient of the offence 
is the damage or harm caused or likely to be 
caused in the said respects or in property. 

It docs not appear to be necessary that the 
resulting damage or likelihood of damage should 
have been within the actual contemplation of 
the accused when the deceit was practised. But 
authorities in this Court lay down 

(i> that the person deceived must have acted 
under the influence of the deceit: 
‘Ramanath v. King Emperor’, 2 Cal LJ 524 
(C) — ‘Milton v. Sherman’, AIR 1919 Cal 
1088 (D): 

(ii) that the facts must establish damage or 
likelihood of damage: — ‘Baburam Rai v. 
Emperor’, 32 Cal 775 (E) 

and 

(iii) that the damage must not be too remote: 

— ‘Mojey v. Queen-Empress’, 17 Cal 606 (F;, 

— ‘Kishori Lai v. Emperor’, 9 Cal WN 7S4 
(G), — ‘Alahadev v. Dhonraj’, 12 Cal WN 
750 (H).” 

(9) The observations of Tek Chand J. in -• 
‘Rattan Singh v. Emperor’, AIR 1934 Lah 833 (l>, 
are as follows: 

‘‘In order to^ bring a case within the second 
part of S. 415, damage or harm caused, or likely 
to be caused, must be the necessary consequence 




way by insisting on the same being held 
in a particular language or in a particular 

y a ; v - (Para 9) 

(e) Criminal P. C. (1898), S 
oi discretionary power. 
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of the acts done by reason of the deceit practis- 

fhV / m n St be Ukely to folIow therefrom, and 

d , oe ® not take into account remote pos- 
. milities that may flow from the act. The dam- 

rfsul°t r of a2 thpTf be proximate and th e natural 
result of the act or omission and does not in¬ 
clude vague and contingent injury”. 

(10) °n the whole the learned Magistrate erred 

dance p }' ocess for compelling the atten¬ 

dance of the witnesses of the accused. He was 

bv 0 the r °nr S n “ ^ & C * m&de Old 

for n h n nfSr, ‘“l f ° r conviction °f the accused 
lor an offence under S. 417, I. p. c. 

virtion revi t sion petition is allowed. The con- 

viction and sentence are set aside. The accused- 

petitloner stands acquitted of the offence under 

The he,n kA 5' If levled sha11 be refunded 

The oail bonds stand cancelled. 

B/D.R.R. Revision allowed. 


A. I. R. 
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VASUDEVAMURTHY J. 

1K - Linganna and others, Aceused-Peti- 
tioners v T . State of Mysore 

! R ? vr J- Petn - No. 33 of 1953, D/- 
13-3-1953, against order of Second Citv Magis¬ 
trate, Mysore, in C. C. No. 2435 of 1952-53 

(a) Mysore Police Act, S. 56(o) — Place of 

Seventh) rGSOrt (P ° liCe Act (1861) ’ S ‘ 34 ’ 

The fact that loud speaker arrangements 
had been made for the public outside to 
hear what was going on inside a hall 
would surely not make the meeting public 
meeting or those premises places of public 
resort. (Para 2) 

Anno: Police Act, S. 34 N. 1. 

(b) Mysore Police Act, S. 56(o) — Place of 

Seventh ) r . eS ° rt ~ <Police Ac * (1861), S. 34, 

• ^l e -/ d that a hall like the Crawford Hall 
in Mysore which presumably belonged to 
the Government or to the University can¬ 
not be described as a place of public re- 
sort or a public place and any meeting 
held within the confines of such a build¬ 
ing cannot be described a s a public meet¬ 
ing, without proof. Case law ref. 

Anno: Police Act, S. 34 N. 1. (Para 4 > 

ui '' & ll88 »>' S - 

The accused were present at a meeting 
held to inaugurate the work of the Com¬ 
mittee on Educational Reforms in Mysore 
m the Crawford Hall, Mysore City, and 
there they behaved riotously and in a dis¬ 
orderly manner by shouting some slogans 

and throwing pamphlets: Held that the 

proximity of time, place and events was so 
apparent that what all the accused did was 
m the course of the same transaction. 

Anno: Cr. P. C., S. 239 N. 6. < Para 8 > 

(d) Constitution of India, Art. 19(1) (a) (b) 

rreedom of speech and expression and free¬ 
dom to assemble peacefully. 

* would be no answer to a proper charge 
that che accused behaved riotously at a 

or n y„ at " ° r e J en a public meeting violently 
in an indecorous manner or disorderly 


May issue 


.£ s n °t either necessary or incumbent 
on the Court to examine witnesses as 
Court witnesses merely to fill up any 
lacuna for either party. (Para 11) 

Anno: Cr. P. C„ S. 540 N. 4. 

summons” 111121 P ° (1898) ’ S ’ 244 ~ May issue 

An application for summoning wit¬ 
nesses made by an accused person can only 
be refused if the Court is satisfied that 
such application is made vexatiously or in 

order to delay the proceedings. Case law 
referred. (Para 12) 

Anno: Cr. P. C., S. 244 N. 8. 

(g) Criminal P. C. (1898), S. 244 
summons. 

Though it may be that the Ccurt ought 
to be more careful in refusing requests for 
summoning witnesses for defence in war¬ 
rant cases it cannot be held that the Court 
can treat the case of the accused in sum- 
mons cases so very lightly. Held that the 
Magistrate could have and ought to have 
issued summons at least to some of the 
witnesses mentioned in their list even if he 
felt that all of them need not be summon¬ 
ed on the ground that it would be vexati¬ 
ous or entail delay to do so. AIR 1940 Lah 
58, Rel. on. (Para 15) 

Anno: Cr. P. C., S. 244 N. 8. 

K. S. Setlur and A. Shamanna, for Peti- 
tioners, A. R. Somanatha Iycr> Advocatc-Gene- 
ral. for the State. 

CASES REFERRED TO : 

(A) 33 Mys CCR 176 (Pr 4) 

(B) 25 Mys CCR 105 (Pr 4) 

(C) (T7) AIR 1917 Mad 
Cri LJ 7 (Pr 4) 

(D) (T6) AIR 1916 Mad 
Cri LJ 704 (Pr 4) 

(E) 7 Mys LJ 144 (Pr 7) 

(F) (’40) AIR 1940 Sind 113: 

(Pr 10) 

(G) (’30) AIR 1930 Bom 163: 

(Pr 10) 

(H) (’42) AIR 1942 Sind 122: 

(Pr 12) 

(I) (’40) AIR 1940 Lah 58: 

(Prs 12, 15) 

(J) (’24) AIR 1924 Pat 142: 

(Pr 12) 

(K > ( ’29) AIR 1929 All 914 (2): 30 Cri LJ 1155 
(Pr 12) 

(L) 8 Mys LJ 49 (Pr 13) 

(M) (’01) 28 Cal 594 (Pr 15) 

(N) (’25) AIR 1925 All 285: 47 All 147’ 26 Cri 
LJ 575 (Pr 15) 

(O) (’08) 31 Mad 131: 7 Cri LJ 425 (Pr 15) 

(P) (’02) 26 Bom 418: 4 Bom LR 38 (Pr 15) 

1925 Cal 411(1); 51 Cal 1044: 

26 Cri LJ 384 (Pr 15) 

(R) (’29) AIR 1929 Lah 23(2): 30 Cri LJ 814 
(Pr 15) 

ORDER: The petitioners 13 in number who- 

were accused in the Court of the Second City 
Magistrate, Mysore, and who are all described as 
students, have been tried and convicted for ail 
offence under S. 56(o), Mysore Police Act and sen¬ 
tenced to pay a fine of Rs. 10/- each and in default 


124: 

40 

Mad 

556 

: 18 

474: 

39 

Mad 

886 

: 16 

113: 

41 

Cri 

LJ 

724 

163: 

31 

Cri 

LJ 

925 

122: 

44 

Cri 

LJ 

• 

367 

58: 

41 

Cri 

LJ 

340 

142: 

24 

Cri 

LJ 

831 





Linganna v. State of Mysore (Vasudevamurthy J .) 


Mysore 13 


to undergo S. I. for six days. The charge against 
them was that on 26-9-1952 at about 10-30 A.M. they 
were present at a meeting held to inaugurate the 
work of the Committee on Educational Reforms 
in Mysore in the Crawford Hall, Mysore City, and 
that there they behaved riotously and in a dis¬ 
orderly manner by shouting some slogans and 
throwing pamphlets and thereby caused a breach 
of the peace. The charge also mentioned that the 
accused’s conduct amounted to offences by els. (O), 
(q> and (n of S. 56. Though the learned Magis¬ 
trate has not chosen to make any reference to the 
offences under els. (q> and (r) of S. 56 and does 
not say in his judgment whether he acquitted the 
accused of the offences under those clauses, there 
is no doubt at all that no case falling under those 
clauses has been made out against any of the ac¬ 
cused. Section 56 (q> refers to wilfully pushing, 
pressing, hustling or obstructing any passenger m 
a street or disturbing the public peace or order 
by violent movements etc.; (r) refers to misbehavi¬ 
our by using in any street any threatening, abusive 
or insulting words or behaviour; and it is not clear 
why a charge under these clauses was at all put 
in the charge sheet. We are, therefore, only con¬ 
cerned to see whether an offence has been com¬ 
mitted under cl. (o) which reads as follows: 

"CWhoeven wilfully and indecently exposes his 
person, uses indecent language or behaves in¬ 
decently or riotously or in a disorderly manner 
in a street or place oi public resort, or in any 
public office.” 

and the only question of that clause which would 
apply to the present case would be that relating 
to behaving riotously or in a disorderly manner in 
a place of public resort. 

(2) It is contended by Mr. A. Shamanna, learned 
Counsel for the petitioners, that it has not been 
shown by the prosecution that Crawford Hall was a 
place of public resort & the meeting convened tneic 
was a public meeting. To decide thus point as wei'. 
as other points, which I will refer to later, it 
would have been of great advantage if the con¬ 
veners of the meeting at least had been examined 
It is represented that persons were invited to attend 
the meeting and that even passes were issued. 
P. W. 1 says that he does not know whether any 
such invitations were issued. But in this Court 
Mr. Shamanna sought to produce a printed invita¬ 
tion card said to have been given to the invitees 
by Mr. J. B. Mallaradhya Director of Public Ins¬ 
truction. This cannot of course be treated as evid¬ 
ence at this stage as it has not been formally prov¬ 
ed to have been Issued by him. No notice by 
which the meeting was called is produced by the 
prosecution; nor is it shown that Crawford Hall 
is a place of public resort and that anybody can 
walk in and attend any meetings conducted there 
and that all meetings held there are public meet¬ 
ings. The learned Magistrate appears to think that 
that meeting was a public meeting because loud 
speaker arrangements had been made for the public 
outside to hear what was going on inside the hall. 
It is now quite common to have such loud speaker 
arrangements even for musical and other perform¬ 
ances and in purely private meetings conducted in 
enclosed premises, and that would surely not make 
those meetings public meetings or those premises 
places of puoiic resort. 

(3) It is not disputed that if the meeting was 
a private meeting and the Crawford Hall was not 
a place of public resort the Police could not have 
attended that meeting and sought to keep order 
in it without a special invitation by the conveners. 
Here again P. W. 1, the Police Inspector, says that 
he does not remember who asked him and the 


Sub-Inspectors, P. Ws. 2 and 3, to be present inside 
the hall and to preserve peace there. It has been 
suggested in the course of cross-examination that 
several members and scouts were in charge of seat¬ 
ing arrangements in the hall and were expected 
to maintain quiet and orderliness and that the 
Police had no place in the meeting. Here too un¬ 
fortunately the prosecution by not summoning 
the conveners and the learned Magistrate by re¬ 
fusing to summon them as witnesses lor the defence, 
has deprived both the prosecution and the accus¬ 
ed from placing that important piece of evidence 
on record. 


(4) The learned Advocate-General has referred 
to a case reported in — *33 Mys CCR 176 (A)’, 
where in a case of an affray it has been held by 
Plumer C. J. distinguishing — ‘25 Mys CCR 105 (B»\ 
that a small piece of unienced and open margin 
land by the side of the road which was freely ac¬ 
cessible to the public and was being readily moved 
on uy them though it belonged to a private owner, 
was a public place & to similar cases in — ‘In re 
Musa, AIR 1917 Mad 124 (C) and — ‘Emperor 
v. Goyindarajulu’, AIR 1916 Mad 474 (D), where 
what is a “public place” and what is a “place of 
public resort” have been considered. In — *25 
Mys CCR 105 (B;\ Plumer J. who later decided 
— '-33 Mys CCR 176 (A)’, held that the tennis 
court of a Tennis Club however great its publicity 
is not a public place, and that mere accessibility 
oj the place or its being open to public view did 
lrot constilute it a public place. It is primarily 
a quasi ion ot lact to be decided in each case whe¬ 
ther a parl’cmar place is a place of public resort, 
i.t'., one to v.inch the public nave free access or on 
which they have a right to enter. Obviously a hall 
like the Crowford Hall which presumably belong¬ 
ed to the Government or to the University cannot 
be described as a place of public resort or a public 
place and any meeting held within the confines 
ol such a building cannot be described as a public 
meeting, without- better proof which was easily 
available. 

(5) Mr. Shamanna next contends that the pro¬ 
secution has not made out by unimpeach¬ 
able and clear evidence that the accused 
are guilty. He represents that the pro¬ 
secution cited only four witnesses, viz., the Ins¬ 
pector of Police, P. w. 1, the Sub-Inspectors P. Ws. 
2 and 3 and a Police Dalfedar who was not exa¬ 
mined. They did not cite a single other official 
or non-official witness though it is said that about 
2 or 3 thousand people were present at the meet¬ 
ing. Even several volunteers or scouts were not 
cited or examined lor the prosecution. He further 
urges that it is clear from the evidence of P. w. 1 
that he may not have been present when the 
trouble started and must have come into the hall 
only much later and that the evidence of P Ws 
2 and 3 shows clearly that they arrested tiie ac¬ 
cused in the corridor, which was apparently after 
the disturbances. He has also referred to several 
discrepance in the evidence, it must be admitted 
tnat P. w. 1 has exhibited rather a remarkable 
ignorance of what was going on in the hall. He has 
stated that he does not even know who was presid¬ 
ing at that meeting and who, if any, gave the 
music, in which parts of the hall the ladies w^re 
sitting and whether a picture of Mahatma Gandhi 
had been hung up and whether the Saraswathi 
picture, which was apparently hung up on the 
aais in the hall as appropriate to an Educational 
function on that Saraswathi Puja day was garlanded 
or not, that he did not notice the presence of the 
Chief Justice and some other persons on the dais 
and cannot state if there was an invocation or 
prayer before the meeting started. 
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(6) The learned Advocate-General has, however, 
urged mat sitting in revision I should not ordinari 
ly weigh the evidence. But here again the learned 
Magistrate by shutting out the deience from letting 
in evidence of persons who would be expected 
to speak to the incidents of that morning has 
made it impossible lor himself to compare the pro¬ 
secution evidence with the evidence let in by the 
accused; in such a case there can really be no pro¬ 
per appreciation of the evidence which appraisal 
has to be accepted. 

(7) Mr. Shamanna has next urged that the 
mandatory provisions of S. 242, Criminal P. C. have 
not been complied with and has relied on a case 
in — ‘7 Mys LJ 144 (E)\ But I think there is no 
force in that contention because on 2G-9-52 when 
the charge-sheet was presented, the learned Magis¬ 
trate has made a note in the order sheet that the 
charge was read over and explained to the accused 
in Kannada and they pleaded not guilty, though 
in Col. 11 of the form in which the proceedings 
were to bo entered, if the case had been tried in a 
summary way, there is no such record. 

(8) It is next urged by Mr. Shamanna that the 
joint trial of all the accused was illegal. Ho urges 
that it is not shown that the accused persons had 
a common object or were acting with any common 
intention; P. W. 1 has admitted that he does not 
know the relationship between the various accus¬ 
ed, i.e., whether they belonged to any particuLu’ 
group or association. They belong to differed* 
communities and apparently they have nothing- 
in common with each other except their profess¬ 
ed love of the Kannada language. He, therefore, 
contends that each of the accused should have 
been tried separately. But as pointed out by the 
learned Advocate-General I think this case is clear¬ 
ly covered by S. 239, Criminal P. C. The accused 
are persons charged with the same offence com¬ 
mitted in the course of the same transaction and 
were rightly charged and tried together. The pro¬ 
ximity of time, place and events is so apparent 
in this case that there is no doubt in my mind 
that what all the accused did was in the course of 
the same transaction. 

(9) Mr. Shamanna has urged that the accused 
were entitled under Art. 19(1! relating to freedom 
of speech and expression in the Constitution, to 
insist that the proceedings at that meeting should 
take place in Kannada. I think there is no sub¬ 
stance in that claim. The same freedom of speech 
and expression and the freedom to assemble peace¬ 
ably under Cl. 19(2) (sic) should avail the conveners 
of the meeting to enable them to hold the proceed¬ 
ings in whatever language they liked and it would 
be no answer to a proper charge that the accused 
behaved riotously at a private or even a public 
meeting violently or in an indecorous manner or 
disorderly way by insisting on the same being held 
in a particular language or in a particular way. 
They were there by invitation or sufferance and 
could not take the conduct of the meeting into 
their own hands. 

(10) It was also contended for the petitioners 
that the judgment of the learned Magistrate is not 
in accordance with law, i.e., the requirements of 
S. 367, Criminal P. C. as it does not discuss the 
action of each of the accused and how it Ls an 
offence: and reliance has been placed on cases 
reported in — ‘Abdul Karim v. Emperor’, AIR 1940 
Sind 113 (F) and — ‘Shanmukh Bosapa v. Em¬ 
peror’, AIR 1930 Bom 163 (G). It must be admits 
ed that the judgment of the learned Magistrate 
does not at all discuss the evidence in detail and 
does not say what each of the accused is proved 
to have done. But it is, however, unnecessary to 
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pursue this aspect of the matter further in the 
view I have taken that there are other and more 
serious objections against the conviction. 

(11) It is next contended very strenuously for the 
accused by Mr. Setlur, their learned Counsel who 
aigi.ed this part of the case, that the trial is vitiat¬ 
ed by the refusal of the Magistrate to summon the 
witnesses whom the accused had cited. Here I 
think the petitioners are on very firm ground 
The case was sought to be tried in the first in¬ 
stance summarily and later on on an application 
made by the accused it was tried in the regular 
wav. After the witnesses for the prosecution had 
been examined and before they were examined 
under S. 342, Cr. P. Code the accused made an ap¬ 
plication under S. 540, Criminal P. C. to examine 
some persons as Court witnesses. In that appli¬ 
cation they pointed out that the evidence on re¬ 
cord clearly showed 

“that many important personages were present in. 
Crawford Hall at the time of the incident, 
that the prosecution had not “strangely” cited, 
them for fear that if they were summoned their 
evidence would not be favourable to the orose- 
cution” 

and that in the interests of justice it was neces¬ 
sary to summon the eleven witnesses whose names 
and addresses were given in that application in 
order to supply to the Court materials which would 
throw light on the reality of the affair. This ap¬ 
plication was opposed by the Prosecuting Inspector 
on the ground that that application was premature 
as the accused had not yet been examined & that the 
persons noted therein were “too big to be examined 
in a trivial case of the kind”. On 12-12-52 the learned 
Magistrate passed an order and I think rightly 
rejecting the application. He thought that it was 
not either necessary or incumbent on the Court 
to examine witnesses as Court witnesses merely tc 
fill up any lacuna for either party. It- was not 
even a case where a person had been cited as a 
witness for the prosecution and had unreasonably 
been given up. 

Later, on 8-1-53 after their statements were re¬ 
corded and they had entered upon their defence. 

'he accused again applied under S. 244, Criminal 
P. C. praying that 10 out of the 11 persons whose 
names and addresses had been mentioned in the 
earlier application may be summoned as witnesses 
lor the defence. That application was apparently 
also opposed by the Prosecuting Inspector. No 
written objections appear to have been filed and 
there is no note as to on what grounds that appli¬ 
cation was opposed. On 12-1-53‘'the learned Magis¬ 
trate passed an order refusing to issue summons 
to any of those witnesses except, only one Veerappa, 
a scout. The learned Magistrate observed: that 
the witnesses mentioned in the list as SI. Nos. 1 to 
4. viz., the Chief Minister, the Education Minister, 
the Director of Public Instruction & the Vice Chan¬ 
cellor could not have been on the balcony but must 
necessarily have been seated on the dais. None of 
them could have been in charge of the mainten¬ 
ance of law and order during the session. SI. Nos. 

5 and 7, the Chief Justice and Mrs. Dhillon, could 
have been there only as invitees just as others: 
Merely because the accused may have seen those 
persons on the dais or heard that they were pre¬ 
sent. it could not be a sufficient basis for them to 
“pitch only upon those particular persons” as wit¬ 
nesses. and any one on the balcony could have been 
more properly cited as witness to speak to the 
fact as to whether there was disturbance or not: 
Furthermore the full addresses of all these wit¬ 
nesses were not furnished and the object of the 
accused could only be considered to cause unneces- 
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sary delay. Many of the witnesses were holding 
important positions in Government or Judiciary 
of the State and it would be nothing short of a 
sheer waste of public time to secure tneir presence 
for the purpose of this petty case. In the learned 
Magistrate’s opinion the application was to be re¬ 
fused on the ground that it was made for the 
“purpose of vexation.” 

(12) Mr. Setlur has urged that the witnesses cited 
were all eye-witnesses: that their full addresses 
had been given in the application and nobody 
could say that with those addresses they could 
not be served; that the accused were taking a very 
responsible and serious step of summoning persons 
about whose position in life and whose credibility 
there could be no question and who would have been 
in the best position to say how the disturbances 
originated, what was the nature and extent or 
quantum of the disturbance, and whether there was 
provocation or insult from any of these witnesses, 
by which the situation was worsened as alleged or 
suggested by the accused and whether there was 
riotous conduct on the part of i he accused. H> hu > 
relied on some reported cases — •Emperor v. Ka.sui 
Base’, AIR 1942 Sind 122 (Hj, — ‘Vidya Purkash 
v. Emperor’, AIK 1940 Lah 68 (I),— ‘Debi Singh v. 
Emperor’, AIR 1924 Pat 142 (.)> and — ’Parbrni 
v. Emperor’, AIR 1929 All 914 <2> HO. for the well 
recognised position that an application for sum¬ 
moning witnesses made by an accused person can 
only be refused if the Court is satisfied that Mien 
application is made vexatiously or in order to u.!a\ 
the proceedings; and he urges (hot it »s not prim 
facie shown that the e vidence >s not relevant K" 
the purpose of the defence. Tin re is a good deal 
of force in these contentions. 

(13> The learned Advocate-General has strcuglv 
relied on a case reported in — ‘8 Mys LJ 49 i .'K, 
to contend that the Court has the discretion to re¬ 
fuse to issue summons in such cases. — - 3 Mys L J 
49 (L)\ was a case of a prosecution under S. 124A, 
I. P. C. in respect of an article published in a 
newspaper. Tne Court properly refused o issue 
summons to the Dewan oi Mysore and the Members 
of Council and oiher high officers of Government 
as it rightly thought that ih:T evidence womd 
neither be relevant nor useful to dot on n me whether 
a case of semi ion had been made out or 
not in respect of the article m question 
That case is entirely diiierer: 1 ; from the present 
where eyo-wit nesses were sought to be sum¬ 
moned. Moreover the learned Magistrate has no; 
considered the case of each of the witnesses 
separately; c.g. Mr. S. Chcnniah, President of the 
City Congress Committee in Mysore, Mrs. Dlnllon. 
who Is a non-official, Mr. Shivananjappa, the City 
Magistrate, Mysore, Mr. Mahomed Ahmed. Deputy 
Commissioner, Mysore, cannot be said to be wit¬ 
nesses summoning of whom was likely to cause 
any great waste of public time. They arc obviously 
respectable persons who would be expected to speck' 
the truth and it cannot be said that their evidence 
would have been irrelevant. Similarly Mr. P 
Medapa, the Chief Justice in Mysore, and Mr. B. L 
Manjunsth, the Vice Chancellor, and Mr. K. Hanu- 
manthaiya, the Chief Minister, and Mr. A. C. 
Ramachandra Rao, the Education Minister, who 
were present at the meeting and who had seen 
and heard what took place there would have been 
able to give relevant evidence as to what happened 
and if the accused were prepared to pay the r 
travelling expenses and the cost of summoning 
them I do not see why their presence could not 
have been secured. 

(14) Mr. Shamanna has urged that the learned 
Magistrate’s view that it was a petty case was not 


correct, that so far as his clients are concerned 
they are all students and a conviction in this case 
would brand them as rioters who had no respect 
for law and order and that the consequences of 
such a conviction would be much more serious than 
what the learned Magistrate- seems to chink, fie 
represents that they were all arrest, d by P. W. 1, 
not allowed on bail immediately on their own self¬ 
bonds as usual in such cases, taken under armed 
escort to the Police Station and produc u in Courc 
under such armed escort and in Police custody. 
P. W. 1 says he did so because he thought there 
might be trouble from the accused though he ad¬ 
mits that they were unarmed. This, Mr. Sham¬ 
anna, argues, shows that the prosecution d d nor 
think that it was a trivial matter. He points our 
that it has been suggested to P. W. i that ho 
might have been more enthusiastic than necessary 
and that he has stated that he did not consiut 
eitner the Chief Minister who presided on the oc¬ 
casion or Mr. Mallaradhya, who was apparently 
responsible for convening the meeting, as to whe¬ 
ther annoyance of .sufficient gravity had been caus¬ 
ed to them for launching these proceedings and 
that the conduct of the accused persons deserved 
i.hc. ret her severe and drastic action that seems Jo 
have beer* taken against them. 

i15 * The learned Advocate-General has urged 
that in summons cases the requirements of law 
are not so imperative as is the case cf warrant 
cases, in the matter of summoning witnesses for 
tire accused. *A. I. R. 1940 Lah 58 (I)’ is an autho¬ 
rity against that position and (hough it may o• • | 
Hit the Court ought to be more careful in refus¬ 
ing such requests in warrant cases I do not think 
the Court can treat the case of the accused in sum¬ 
mons cases so very lightly. I think in this case 
hie learned Magistrate could have and* ought toj 
have issued summons at least to some of the wit-1 
nesses mentioned in their hsc- even if he felt that I 
all of them need not be summoned on the ground j 
that it would be vexatious or entail delay to do so.j 
It might be remembered, that it is very important 
that Courts of justice should function in a way 
which will induce and foster respect and confidence 
lowards them in the public mind. Nothing should 
be done, especially in cases where persons of in¬ 
fluence and position may be said to be affected, 
which would give an impression that the trial will 
not be thoroughly lair. 

Justice must not only be done but must- be shown 
as being done. When the law vests in a Court cer¬ 
tain discretion that discretion should be exercised 
so as not to give rise to any reasonable complaint 
of prejudice or bias: vide — ‘Sheoprakash Singh 
v. Emperor’, 28 Cal 594 at p. 595 (M) approved in 
— ‘Pita v. Emperor’, A. I. R. 1925 All 285 at p. 286 
< N >. The Magistrate is bound to record the reason 
why he refuses to issue summons to each indivi¬ 
dual witness and the failure to record reasons is 
an illegality and cannot be cured by Section 537; 
vide — ‘Narayana Mudaly v. Emperor’, 31 Mad 131 
(O), — ‘Emperor v. PurushottanT, 23 Eom 418 (P; 
and — ‘Manomohan Dastidar v. Bankin Behari’. 
AIR 1925 Cal 411 (1) (Q>. While the Court is fully 
justified in declining to accede to the request which 
would amount to an abuse of the process of the 
Court it should at the same time be careful not to 
do any act which would hamper the accused in 
his defence; — ‘Sayad Habib v. Emperor’, A. I. R 
1929 Lah 23 (2) (R>. 

(16) In the result I allow this petition, set aside 
the conviction and sentence passed on the accused 
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3nd acquit them. The fine, if already recovered 
will be refunded to the accused. 
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MALLAPPA J. 

Bore Gowda and others. Appellants v. Rame- 
gowda and another. Respondents. 

Second Appeal No. 418 of 1950-51, D/- ll-ii- 
1952, against decree of Sub-J., Hassan. in R A 
No. 65 of 1949-50. 

T. F. Act (1882), S. 46 — Mortgage by per¬ 
sons having distinct interests — (Hindu Law 
Joint family — Mortgage by father). 

Property belonging to joint family of 
lather and four sons — Property hypothe¬ 
cated Hypothecatee bringing suit against 
sons after death of father — Suit with- 
drawn against three Sons but decreed 
against one who remained ex parte — De¬ 
cree-holder gets one-fifth share of judg¬ 
ment-debtor in addition to one-fourth of 
one-fifth share of father, that is, in all 
one-fourth share in the nropertv — He 
^oes not get one-fifth share of judgment- 
debtor and one-fifth share of the father 
that is in all two-fifth share in the propertv 
19 Mys LJ 310, Ref. (Para 3) 

Anno: T. P. Act, S. 46 N. 2. 

V. Krishnamurthy, for Appellants; R. V. Sri- 
mivasiah, for Respondent 1. 

CASE REFERRED TO: 

<A) 19 Mys LJ 310 (Pr 2) 

JUDGMENT: The property in dispute belonged 
to the joint family of one Kalegowda alias Dona- 
setty and his sons, defendants 1 to 4. Kalegowda 
hypothecated the suit property to the plaintiff. The 
plaintiff filed a suit in Original Suit No. 195 of 
1944-45 on the file of the Munsiff of Hassan against 
defendants 1 to 4, after the death of Donasetty, 
their father. In that suit, defendant 3 was ex 
parte while defendants 1. 2 and 4 contended that 
the hypothecation was not for legal necessity and 
that it was not binding on them. Thereon, res¬ 
pondent 1 who was the plaintiff in that suit cleverly 
withdrew the suit against defendants 1, 2 and 4. 
The result was that a decree was passed against 
Nmgegowda who w^as ex parte, in respect of the 
2/5th share of the hypothecated property. This 
2/5th share was purchased by the piaintiff-decree- 
h older in execution of that decree against the 
judgment-debtor, defendant 3 Ningegowda. There¬ 
on he has filed the present suit lor partition and 
possession of his 2/5th share. 

(2) Both the Courts below have granted a decree 
for 2/5th share. This is clearly incorrect. Defen¬ 
dants 1, 2 and 4 are not bound by the decree 
passed against the 2/5th share as against defen¬ 
dant 3 Nmgegowda. The impression of the learned 
Judge who passed the decree in the previous suit 
and the impression of the Courts below in this 
case appears to be that the plaintiff i s entitled to 
a decree not only against the l/5th share of defen- 
dant 3, but also against the l/5th share of the 

^ er !° f 1 defe 1 ndants * The reasoning of the Courts 
below looks plausible at first sight. It is no doubt 
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true that as held in — ‘19 Mys L J 310 (A)’ relied 
on by Courts below, an alienation of an item of 
J°mt family property by a father when himself 
and his eldest son were the only members of the 
family binds the father’s half share in the pro¬ 
perty and no later addition to the coparcenary 
can alter that position. In that sense it is true 
that the Hypothecation is binding on the father’s 
1/ oth share. A decree for 2/5th share could how- 

e Z e J ^ ha f ve J> een Passed only if father of defendants 
and defendant 3 were both parties to the suit but 
the fact that the father was dead and was not a 
party to the suit makes the position different. The 
Courts below should have not confused themselves 
between what plaintiff could have got if all the 
sons after their father’s death were parties to the 
suit and what he should have got when he with¬ 
drew the suit against 3 out of 4 of them. 

(3) It must be remembered that after the death 
of Kalegowda alias Donasetty, each of his 4 sons 
gOc l/5th share free from hypothecation and l/4th 
share in the l/5th share of the father burdened 
wnh hypothecation. There is no decree against 
defendants 1, 2 and 4 who are the appellants in 
this case, not only as against their 3/5th share 
which was free from hypothecation but also in 
respect of their 3/4th share of the l/5th share of 
tnen father burdened with hypothecation The 
decree-holder got only such right, title and interest 
which the judgment-debtor defendant 3 had at 
the time the suit was filed. That share was his 
own l/5th share which he had prior to the hypo¬ 
thecation and the l/4th of the I/5th share which 
his father had and which had been hypothecated 
by him in favour of the plaintiff. As regards l/5th 
share of each of the defendants 1. 2 and 4 , not 
oound bv the hypothecation, the plaintiff could 
never have obtained a decree even if the suit had 
not been withdrawn against them nor has he 
obtained any such decree. As regards l/4th share 
of each of these defendants in the l/5th share 

of their fcithoi thfit was liable to be prcxvGQcd 
against for recovery of the hypothecation deot 
the plaintiff had the right to obtain a decree 
against these defendants in case he had allowed 
them to be parties to the suit, but by withdrawing 
he suit against defendants 1, 2 and 4. filed on 
the foot of the hypothecation deed executed bv 
their deceased father, he disabled himself from 
getting a decree in respect of their three-fouUhs 
s £ an r , 1! ? the l/5th share of their father. Plaintiff 
should have obtained a decree against 3rd defen- 
dant’s^ 1/5’h share and his l/4th share of his 
mtners l/5th share. In other words, in execution 
of the decree he obtained against defendant 3 the 
plaintiff gets 1 '4th share in the entire property. 

He wrongly obtained a decree in the previous suit 
tor 2/5th share and defendants 1. 2 and 4 who 
are not parties to the suit after the withdrawal 
of :t against them can question his right to get 
2/5th share in this suit. 

(4) The result is that in modification of the de¬ 
cree of the Courts below there will be a decree 
for partition of the plaint schedule property into 
4 shares and for plaintiff being put in posses¬ 
sion of his l/4t.h share. There will be a similar 
modification with reference to the property in res¬ 
pect of which he is entitled to mesne profits. 
Parties will bear their owm costs in this appeal. 


B/V.S.B. 


Decree modified. 
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BALAKRISHNAIYA J. 

K. Nara 3 ^ana Setty, Accused-Petitioner v. 
State of Mysore. 

Criminal Revn. Petns. Nos. 8 and 9 of 1953, 
D/- 17-6-1953, against order of City Magistrate, 
Bangalore, in C. C. Nos. 2576 and 2575 of 1952- 
53. 

Sales Tax — Mysore Sales Tax Act (4G of 
1948), S. 22 — Objection to enforceability of 
assessment — (Income-tax Act (1922), S 67) 
— AIR 1953 Mys 12; AIR 1953 Mys 19, Dis¬ 
sented from. 

Where the grievance of the assessees 
merely is that the assessees are taxed un¬ 
der a provision resulting in a heavier bur¬ 
den than what ought to have been laid 
under the proper provision applicable to 
the commodity which the assessees are 
dealing in, such an objection against the 
enforceability of tax assessment cannot be 
raised before a criminal Court. The 
assessees should seek their remedy either 
before the appellate tribunal or the revision 
authority viz. the Government. Case law 
discussed. (Paras 6, 7, 8) 

Anno: Income-tax Act, S. 67 N. 1. 

P. Krishnappa, for Petitioner; A. R. Soma- 
natha Iyer, Advocate General, for the State. 

CASES REFERRED TO : 

(A) (’53) AIR 1953 Mys 12: 1953 Cri LJ 125 

(Prs 2, 3) 

(B) (’53) AIR 1953 Mys 18: 1953 Cri L.J 529 

(Pr 2) 

<C) (’53) AIR 1953 Mys 19: 1953 Cri LJ 562 

(Prs 2, 3) 

<D) (’47) AIR 1947 PC 78: 74 Ind App 50 (PC) 
(Prs 2 y 4, 5) 

CE) 52 Mys CCR 455 (Pr 3) 

<F) (’51) AIR 1951 Mys 37: 52 Cri LJ 440 

(Pr 4) 

<G) (’51) AIR 1951 Mys 70: 52 Cri LJ 325 

(Prs 4, 6) 


ORDER: The petitioners in both these cases 
were prosecuted under S. 20(b), Mysore Sales Tax 
Act for lailure to pay the tax assessed and demand¬ 
ed; the trial Court found them guilty and sentenc¬ 
ed to pay a fine of Rs. 100/- each, with a further 
direction for the recovery of the tax assessed res¬ 
pectively against each of them. 
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(2) Mr. P. Krishnappa, on behalf of tlrs peti 
tioners contended that the tax demanded is megs 
e_>nd otherwise ‘ultra vires’ the Sales Tax Ac r 
Both the petitioners are merchants dealing it 
cocoanuts and their defence is common. It i 
argued that the petitioners are taxed illegally pi 
the turn-over basis of sales as if they were dealer 
m general commodities; whereas being dealers i- 
cocoanuts, they should have been classed unde 

i-»I e -? ateg0ry frilit merchants and dealt with oi 
s i )eciall .y applicable to fruit merchants am 
according to the rates fixed in the Govern 

ISfrt „^? tlflcation issu ed in that behalf. In sur 
uis contention Mr. Krishnappa relied upo: 

this Court reported li — ‘Kariappa » 
S Mysore’, AIR 1953 Mys 12 ( A); — ‘Venkata 
ift Vo*?. 7 v * Govt - of Mysore’, AIR 1953 Mv 
atp inco 11 ? ~ ‘Subban Beigh v. Govt, of Mysore 

relMJ. t ?? ys 19 (C) ‘ The first oi these case 
in„ , the question whether a merchant sell 

view coul d be brought under the pui 

oi the Sales Tax Act; the next deals with th 
1954 Mt S :/8 & 4*,. . 


qualifications necessary for a “dealer” under the 
Sales Tax Act and the last cn-e contains a discus¬ 
sion whether a commission agent is or is not a 
“dealer” within the definition of that term in- the 
Act. The interpretation depends upon the parti¬ 
cular circumstances of each case, and it does net 
appear to be relevant to deal with the merits of 
those cases for the purpose of the cases under 
consideration. 

It is however contended that the principle laid 
down in these cases must be adopted, as a guide 
to the disposal of the present petitions. In the case 
reported in — ‘AIR 1953 Mys 12 (A)', it is laid 
down that 

“it is only the assessment made under the provi¬ 
sions of the Sales Tax Act. that is not liable 
to be questioned under S. 22; however, if an 
assessment made or an order passed, is ultra 
vires and is entirely outside the scope of the 
Sales Tax Act, the assessment or an order made 
can be challenged in the ordinary Courts, civil 
or criminal as it is an order made beyond the 
scope of the Sales Tax Act and not an order 
made under the Act which alone is contemplated 
under S. 22”. 

Almost similar is the interpretation laid down 
in ‘AIR 1953 Mys 19 (C)’, by the same learned 
Judge. The main point for consideration in those 
uvo cases was whether a particular assessment was 
one made under the Act or not and involved the 
interpretation of the expression “assessment made 
under the- Act”. This expression also occurs in S. 
C7, Income-tax Act. 

The learned Judge has discussed this point at 
length, quoting witn approval a passage from the 
commentary under S. 67, Income-tax Act by Mr. 
A. C. Sampath Iyengar (III Edition.) embodying 
the then prevailing judicial opinion that an as" 
sessment based on some provision of the Act 
which was being impugned as ultra vires was net 
Within the bar of the section since no assessment 
which was ultra vires or in excess of jurisdiction, 
could be said to be one “made under the Act” and 
thus an assessment made by an Income-tax Officer 
contrary to the rules made under the Act, or with¬ 
out holding an enquiry whether as assessee was 
resident or not, or an assessment, which on the 
facts as found would be patently unjustified, were 
all held to be in excess of jurisdiction and ’could 
therefore be impugned in a civil Court. The learn¬ 
ed author, Air. Sampath Iyengar has revised his 
opinion in the light of the decision in — ‘Raleigh 
Investment Co. Ltd. v. Governor-General-in-Coun- 
cil’. AIR 1947 PC 78 (D) and expressed in his 
book (Income-tax Act IV Edition) thus 
“The result now is that all objections to assess¬ 
ment, however fundamentally erroneous or based 
upon an ultra vires provision of the Act 
shall have to be raised before the appropriate 
authorities prescribed by the Act and be decided 
by them.” 

The decision of the Privy Council is therefore 
the guiding principle to be followed in the inter¬ 
pretation of this aspect of law. Lord Uthwatt who 
delivered the opinion of the Judicial Committee, 
after citing the provisions of the Income-tax Act 
i elating to the remedies available to the assessee, 
observes at p. 81 that 

“effective and appropriate machinery is therefore 
provided by the Act itself, for the review, on 
grounds of law, of any assessment. It is in that 
setting that S. 67 has to be construed. In their 
Lordships’ view, the construction of the section 
is clear. Under the Act, the Income-tax Officer 
is charged with the duty of assessing the total 
income of the assessee. The obvious meaning, 
& in their Lordships’ opinion, the correct mean- 
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ing of the phrase “assessment made under the 
Act" is an assessment finding its origin in the 
activity of the assessing officer acting as such. 
Tlje circumstances that the assessing officer has 
taken into account, an ultra vires provision of 
the Act, is in this view immaterial in determining 
whether the assessment is "made under the Act". 
The phrase describes the provenance of the as¬ 
sessment; it does not relate to its accuracy in 
point of law. The use of the machinery provided 

by the Act, not the result of that use, is the 

test.’* 

(3) In — ‘52 Mys CCR 455 (E)’, Venkataramana 
Rao C. J., while citing the above Privy Council 
decision in connection with the consideration ol the 
limits of jurisdiction of the Controller under the 
Mysore House Rent Control Act, observes thus: 

"His Lordship dees not in any way throw any 
doubt upon the principle because he found in 
that case that it was within the competence 
of the income-tax authorities to go into the 
question of assessment and there was no lack 
of inherent jurisdiction to deal with the matter, 
and in exercising that jurisdiction, if they com¬ 
mitted an error of law by acting upon a provi¬ 
sion which is ultra vires their decision does not 
render it one outside the Act” (p. 455;. 

In view of the Privy Council decision, referred to 
above and also the decision in — ‘52 Mvs CCR 455 
(E), the view expressed in — ‘AIR 1953 Mys 12 (Ad 

and — ‘AIR 1953 Mys 19 (Cd, may require recon¬ 
sideration. 

(4) Ordinarily, where a Statute creating a liabi¬ 
lity gives a special and particular remedy, and aisu 
expressly bars the jurisdiction of Courts in regard 
to the enforcement of that, liability the remedies 
that are provided in the Special Statute must be 
followed and the party aggrieved is not entitled 
to agitate the same in any of the Courts. In an 
earlier case decided by me, it was neid that the 
validity of assessment by the assessing officer can¬ 
not be questioned in a criminal Court vide — 
‘Kotrappa v. Asst. Sales Tax officer’, AIR 1951 Mys 
37 (F). The opinion thus expressed was reiterat¬ 
ed in a later decision reported in — ‘Rama Iyer 
v. Govt, of Mysore’, AIR 1951 Mys 70 (G). Follow¬ 
ing the decision in — ‘AIR 1947 PC 78 (Dd, I have 
held in the latter case that the criminal Courts 
have no jurisdiction to enter into an elaborate 
enquiry or question the validity of the assessment 
which must be done only through the appropriate 
machinery created by the Sales Tax Act itself. The 
principle laid down in these decisions conforms 
itself to the principle laid down by the Privy Coun¬ 
cil decision discussed above, and I find no reason 
to change that view. 

(5) Section 22, Mysore Sales Tax Act is thus 
an express bar against calling the assessment into 
question in any Court. It runs thus: 

"Save as provided, in S. 16, no assessment made 
and no order passed under this Act or the rules 
made thereunder by any assessing authority shall 
be called into question in any Court and save 
as is provided in Ss. 14 and 15 no appeal or ap¬ 
plication for revision shall lie against any such 
assessment or order”. 

Section 14 referred to in the above section relates 
to appeals against the assessing authority and S. 

15 provides for revision by Government of the order 
in appeal and S. 16 enables the assessee to require 
a reference to the High Court for decision on a 
question of law stated and hence in the language 
of the decision in — ‘AIR 1947 PC 78 (D)’: 

"The Act contains machinery which enables an 
assessee to effectively raise the question whe- 


Mysore (Vasudevamurthy J.) A. I. R. 

ther or not a particular provision of the Act 
bearing on the assessment made upon him is 
ultra vires” 

.and 

"jurisdiction to question assessment otherwise 
than by use of machinery expressly provided by 
the Act would appear to be inconsistent with 
the statutory obligation under S. 45 (Income-tax 

Act) to pay the tax arising by virtue of the as¬ 
sessment. ’ 

(6) I have therefore to re-affirm my earlier view 

in — ‘AIR 1951 Mys 70 (G)’, that S. 22, Sales Tax? 
Act is a bar to call in question, in a criminal CourtJ, 
the validity of an order made by the assesssing! 
authority so long as it is one made under the Act! 
in the sense discussed above. ' 

(7) In the present cases, the grievance merely is 

that the assessees are taxed under a provision re¬ 
sulting in a heavier burden than what ought to 1 
have been laid, under the proper provision appii-| 
cable to the commodity which the petitioners are! 
dealing in, ana m the light of the foregoing dis¬ 
cussion, such an objection against the enforceability! 
of tax assassment cannot be raised, before a c r, -f 
minal Court. r 

(8) Mr. Krishnappa next contended that, on the 

application of some of the cocoanut merchants, the 
Notification relating to the concessional rate of tax 
m regard to the sellers of fruits, was modified by 
Government by the addition of an explanation as 
a result oi which cocoanuts are removed from the 
category of fruits. The learned counsel argued that 
this subsequent amendment to the Government 
Notification implied that the Notification, as it 
stood before amendment, has led to much confusion 
resulting in protests by the petitioners that they 
are not liable to be taxed as dealers in commodi¬ 
ties other than fruits. There appears to be some 
force in the contention inasmuch as the petitioners 
had reason to contend in the criminal Court that 
they are not liable for assessment as determined, 
by the Sales Tax Officer; but in the view I have 
taken, the criminal Court cannot give any relief f 
and the petitioners should seek their remedy either 1 ' 
before the appellate tribunal or the revision autho-1 
rity viz., the Government. f 

in my opinion, as the petitioners were led to 
believe at the relevant time that they are not liabie 
for the tax imposed and in consequence raised a 
contention before the criminal Court; the offence 
in default of payment of tax levied deserves to be 
viewed with sympathy, especially as the tax is re¬ 
presented to have been already deposited. The sent¬ 
ence of fine of Rs. 100/- each appears to be rather 
too heavy in the circumstances of the cases. While 
therefore confirming the conviction, I reduce the 
fine to Rs. 10/- each; the default sentence will 
stand. With this modification, the petitions are 
dismissed. 

A/D.H.Z. Order accordingly. 
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M. S. Avadhani, Petitioner v. State of My¬ 
sore and others, Respondents. 

Civil Petn. No. 22 of 1953, D/- 23-7-1953. 

(a) Municipalities — Mysore Town Munici¬ 
palities Act (22 of 1951), S. 14(1) (A) — Scope 
— Person duly elected Councillor and Presi¬ 
dent — Objection on grounds of under-age not 
taken at any stage, provided for in Rules — 
He cannot be unseated by Government by order 1 
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under S. 14(1) (A) — Order quashed — (Con¬ 
stitution of India, Art. 226). 

The proviso to Cl. (1), S. 14(1) (A) 
means that if a person, who is not quali¬ 
fied for being chosen as or being a coun¬ 
cillor, is elected his seat shall be deemed to 
be vacant but that, however, under the pro¬ 
viso his election is not invalidated if the 
disqualification is such as could have been 
brought to the notice of the Returning 
Officer at the time or before the scrutiny 
of the nomination papers and is not so 
brought to his notice. Clause (2) can only 
apply . to cases of any disqualification 
attaching to a councillor during the term 
for which he has been elected or appointed 
or to vacancies arising out of such disquali¬ 
fication which could not have been brought 
to the notice of the Returning Officer at the 
time or before the scrutiny of the nomina¬ 
tion papers. 
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to Cl. (1) of S. 14(1) (A), Mysore Town Muni¬ 
cipalities Act, nature of — (Municipalities — 
Mysore Town Municipalities Act (22 of 1951), 
S. 14(1) (A) ). 

The High Court has power to interfere 
in the cases of even so-called administra¬ 
tive orders which are made in defiance of 
the articles of Constitution or the manda¬ 
tory provisions of law and without any 
jurisdiction. (Para 12) 

Where orders are passed or action is 
taken under a statute or an Act of the 
Legislature by a Court or tribunal which 
is vested with the power to take and en¬ 
force decisions regarding the rights bet¬ 
ween rival parties who appear before the 
tribunal or between them and the State, 
then proceedings, orders and action can¬ 
not be said to be executive. (Para 12) 

Prescribed forms of procedure are not 
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There was an election for choosing a 
President of the Council and the petitioner 
who was duly elected as councillor stood 
as a candidate and was declared duly 
elected. Subsequently three other Munici¬ 
pal Councillors made an application to the 
Government purporting to be under S. 14, 
Mysore Town Municipalities Act praying 
that the Government should declare that a 
vacancy had arisen in regard to a Munici¬ 
pal Councillorship of the 11th Division of 
the town out of which the petitioner had 
been elected and seeking his removal from 
the office of the President. On that appli¬ 
cation the Minister for Public Health "and 
Local Self-Goyernment passed an order on 
19-1-1953 holding that the petitioner stands 
disqualified being less than 25 years of age. 
That order purported to have been passed 
under S. 14(1) (A) (c). It was undisputed 
that the petitioner’s age was shown as 27 
years in the preliminary as well as in the 
final electoral roll and that nobody then 
ever thought of disputing it. After he was 
declared duly elected no application was 
made contesting his election on the ground 
of under-age or any other ground. Later 
when he stood' for Presidentship and was 
duly elected as such also no one took up 
the matter in appeal to the Deputy Com¬ 
missioner as provided by R. 10 of the Rules 
framed for the election of a President and 
Vice-President of a Town Municipal Coun¬ 
cil, within 7 days of the election. The peti¬ 
tioner in an application under Art. 226 to 
the High Court complained that without re¬ 
sorting to any of the above remedies pro¬ 
vided by the statute the Councillors made 
an application before Government months 
after all the abovernentioned remedies were 
barred and that the order of the Govern- 
ment passed on such an application was 
entirely without jurisdiction and was wholly 

void: 


o a -* er considering the relevant rules 
5P°. Proviso to Cl. (1) of S. 14(1) (A) 

At k e ^°. VGrnrnen l had nowhere in the 
Act been given such large and unfettered 

\° i nterfe re with the result of elec- 
ons duly held and confirmed and that the 

°J the Government was without 

<° rder and the Proceedings 
were quashed). (Paras 11 , 14 , 15) 

toB b of < ?JS? ti0n of India - Art - 226 — Quas 
executive order — Order under Provi 


necessary to make an inquiry judicial, pro¬ 
vided in coming to the decision the well- 
recognised principles of approach are re¬ 
quired to be followed. Therefore, wherever 
any body of persons having legal autho¬ 
rity to determine questions affecting rights 
of subjects and having the duty to act 
judicially act in excess of their legal autho¬ 
rity writ of certiorari may issue. 
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The order under Proviso to Cl. (1), S. 
14(1) (A) of the Government or the Minis¬ 
ter who has got to decide a question of so 
vital and valuable interest to the Council¬ 
lor and the electorate, in pursuance of a 
statutory power or duly cast on the Gov¬ 
ernment to do so under Mysore Town 
Municipalities Act is not one which is 
merely executive or administrative and in¬ 
capable of correction under Art. 226 of the 
Constitution in appropriate cases AIR 
1953 SC 210, Relied on. (Para 12) 

Nittoor Srinivasa Rao, for Petitioner; Advo¬ 
cate-General (for No. 1) and V. K. Gobinda- 

rajalu, (for Nos. 3, 4 and 5), for Respondents. 

CASES REFERRED TO : 

(A) (’53) AIR 1953 Mys 156: (Civil Petns. Nos. 
98 of 1950-51; 155 and 163 of 1951-52, D/- 
30-3-1953) (FB) (Pr 12) 

(B) (’52) AIR 1952 All 63: 1952 All LJ 342 

(Pr 12) 

(C) (’50) AIR 1950 SC 222: 1950 SCR 621 
(Pr 12) 

(D) (’53) AIR 1953 SC 210: 1953 SCJ 293 
(Pr 13) 

VASUDEVAMURTHY J.: 


The petitioner offered himself as a candidate for 
election to the Town Municipal Council, Hiriyur, 
and was declared duly elected at the elections on 
12-3-1952. On 5-5-1952 there was an election for 
choosing a President of the Council and the peti¬ 
tioner stood as a candidate and was declared duly 
elected then also. Thereupon he appears to have 
entered upon his duties as President. 

Subsequently on 20-3-52 respondents 3 to 5 who 
are described as three other Municipal Councillors 
made an application to the Government purporting 
to be under Section 14, Mysore Town Municipali¬ 
ties Act. 22 of 1951, praying that the Government 
should declare that a vacancy had arisen in regard 
to a Municipal Councillorship of the 11th Division 
of the town out of which the petitioner had been 
elected and seeking his removal from the office 
of the President. On that application the Minister 
for Public Health and local Self-Government passed 
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an order on 19-1-53 holding that Sri M. S. Avadh¬ 
ani, the petitioner, stands disqualified being less 
than 25 years oi age. That oraer purports to have 
been passed under Section 14 (1) (A) (e), Mysore 
Town Municipalities Act, This disqualifica¬ 
tion contained to exist and therefore his seat 
was to be declared vacant by the Gov¬ 
ernment. The petitioner has therefore filed 
this petition under Article 22G of the Constitution 
of India praying for the issue of a ‘Writ’ of ‘certio¬ 
rari' quashing the Government Order dated 19-1-53 
or such other proper ‘writ’ as the Court may deem 
fit, 

(2) The petitioner has in his affidavit accomoany- 
ing the petition described the procedure adopted in 
accordance with the relevant election rules and 
those fact-s are not disputed. The electoral roil 
of the Hiriyur Town Municipal Council was pub¬ 
lished on 25-1-1952. The final list of voters was 
published on 18-9-52. 

Rule 2 of the Election Rules issued by the Gov¬ 
ernment on 25-9-1951 and published in the Mysore 
Gazette dated 27-9-1951 provides that two months 
prior to the date oi the expiry of the term of office 
of the municipal councillors, the Returning Ofliccr, 
who is the Amildar of the Taluk in which the Mu¬ 
nicipal Council is situate, shall prepare lor every 
division an electoral roll in which shall be included 
the names of all persons appearing to be entitled 
to be registered therein. It should be published in 
the Division together with a notice specifying 
the mode in which & the time within which claims 
for inclusion in the roll or objections to any names 
or particulars entered in the roll are to be preferr¬ 
ed. 

Under Rule 4 the electoral roll for each consti¬ 
tuency should be prepared in Kannada in Form 
I, and under Rule 5 it shall contain the number 
and name of division, the name of each elector, 
the name of the father of each elector, or if the 
elector is a woman the husband’s name, or othe** 
identifying particulars, and the sex, the ‘age’ of 
each elector and the number of the house at whicn 
he resides. The electoral roll is to be given wide 
publicity under Rule 6 by publication at the Muni¬ 
cipal Office, Taluk Office and in such other con¬ 
spicuous place in each division as the Returning 
Officer may deem fit, and any person whose name 
is not entered in the roll or is entered incorrectly, 
or any person who objects to the inclusion of his 
own name or the name of any other persons in 
the roll, has to prefer a claim or objection to the 
Returning Officer. All such claims and objections 
are to be made in writing and within 14 days from 
the date of the publication accompanied by any 
documents on which the claimant or objector 
relies. 

Under R. 8 the Returning Officer is bound to 
hold a summary enquiry into the claims or objec¬ 
tions preferred and has to record his decision 
in writing; and that rule provides expressly that 
for the purpose of the Returning Officer’s enquiry, 
the roll as published, shall be presumed to be 
correct and complete until the contrary is proved. 
The Returning Officer will then decide on all 
claims and objections and the orders passed by 
him are declared to be final under R. 10. The 
Returning Officer has then to publish the final 
electoral roll with the said amendments in the 
same manner as is set out above and w r ith the same 
publicity within 10 days from the last date of the 
receipt of objections, and a copy of the final elec¬ 
toral roll duly certified by the Returning Officer 
should be forwarded by him to the Deputy Com 
missioner for denosit in his office. Section 14 
(l)(A)(e), Town Municipalities Act provides that no 


person shall be qualified for being chosen and for 
being a councillor who is less than 25 years of age. 

(3) It is undisputed that the petitioner’s age was 
shown as 27 years in tne preliminary as well as in 
the final electoral roll and that nobody then ever 
ihought oi disputing it. After he was declared 
duly elected no application was made contesting 
his election on the ground of under-age or any 
other ground. Later when he stood for President¬ 
ship and was duly elected as such also neither the 
respondents nor anybody else took up the matter 
in appeal to the Deputy Commissioner as provid¬ 
ed by R. 10 of the Rules framed for the election 
of a President and Vice-President of a Town 
Municipal Council within 7 days of the election. 
The petitioner complains that without resorting to 
any of the above remedies pruvided by the statute 
respondents 3 to 5 made an application before Gov¬ 
ernment months alter all the abovementioned 
remedies were barred and that the order of the 
Government passed on such an application was 
entirely without jurisdiction and was wholly void. 

(4) This petition is opposed by respondents 3 to 
5 as well as by the learned Advocate-General on 
behalf of the State though the latter has not filed 
any formal objections to the petition as others 
have done. In the main the question is to be decid¬ 
ed by a refei*ence to 3. 14, Mysore Town Munici¬ 
palities Act. Section 14(1) (A» .sets out certain general 
disqualifications lor being chosen as and for be¬ 
ing a councillor; and Cl. (1) concludes that if any 
person is elected as a councillor in contravention 
of those provisions his seat shall be deemed to be 
vacant, and to that a proviso is added that nothing 
in that section shall invalidate the election if the 
disqualification is such as could have been brought 
to the notice of the Returning Officer at the time 
of or before the scrutiny of the nomination papers 
ana has not been so brought to his notice. Clause 
(2) provides that in the event of any councillor 
during the term for which he has been elected 
or appointed ‘becoming subject’ to any of those 
or other disqualifications he is disabled from con¬ 
tinuing to be a councillor and his office shall be¬ 
come vacant. Clause (3) provides that if any 
question or dispute arises whether a vacancy has 
occurred under that section, the orders of the 
Government shall be final for tl)e purpose of decid¬ 
ing such question or dispute; and it is on the 
Interpretation and effect to be given to the proviso 
and to Cl. (3) that most of the arguments on be¬ 
half of both the petitioner and the respondents 
have been addressed. 

(5) In our opinion the proviso means that if a 
person, who is not qualified for being chosen as or 
being a councillor, his seat shall be deemed to oe 
vacant but that, however, under the proviso his 
election is not invalidated if the disqualification 
is such as could have been brought to the notice 
of the Returning Officer at the time or before 
the scrutiny of the nomination papers and is not 
so brought to his notice. Clause (2), in our opinion, 
could only apply to cases of any disqualification 
attaching to a councillor during the term for which 
he has been elected or appointed or to vacancies 
orising out of such disqualification which could 
not have been brought to the notice of the Re¬ 
turning Officer at the time or before the scrutiny 
of the nomination papers. 

(6) It has been strenuously contended for res¬ 
pondents 3 to 5 that if they had no knowledge 
of the disqualification before at the time of scru¬ 
tiny of the nomination papers and could not 
therefore bring it to the notice of the Returning 
Officer, they could Fter on raise’t before the Gov¬ 
ernment at any time during which the councillor 
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would be in office either as councillor or as Pre¬ 
sident. 

(7) Section 20 of the Act provides that within 
a very snort time alter the date of declaration 
of the result of an election, any candidate who 
stood for the election or any ten persons qualified 
to vote at that election may apply, together with 
a deposit of fifty rupees as security lor costs to 
the Election Commissioner appointed by the Gov¬ 
ernment in this behalf for the determination of the 
valicLty of the election. The Election Commis¬ 
sioner has large powers of summoning and enforc¬ 
ing the attendance of witnesses and to compel 
them to give evidence as if he were a civil Court 
and for confirming or amending the declared re¬ 
sult of the election, or setting the election aside. 
An appeal lies to this Court from the order of the 
Election Commissioner provided it is only on a 
point of law and is preferred within one' month 
from the date of such order. To accept the respon¬ 
dents’ arguments would lead to a most uncertain 
state of affairs which could certainly have not, 
been the scheme of the Act, much less of any no¬ 
tions of fairness and finality of elections. Unless 
one is compelled to accept such a construction 
one would be loath to do so. The proviso would 
then have no meaning at all. 

(8) The learned Advocate-General could not say 
what in those circumstances would be the use 
of the proviso. But he suggested that if the 
disqualification was one which was known to the 
persons who challenged the election at or before 
the scrutiny of nomination pipers and if they 
did not bring it to the notice of the Reluming 
Officer they may be barred from raising it. 

■j 

19) Some disqualification may arise or come into 
being or be discovered between the date of the 
scrutiny of the nomination paper and the elections 
or the declaration of the result. Such disqualifica¬ 
tions, it may be, could not be put forward as 
grounds of objection before the Returning Officer 
or the Elechon Commissioner. The disqualifica¬ 
tions referred to in the proviso are not defined as 
such as were not within the knowledge cf the 
objectors but subjectively such as could have been 
brought to the notice of the Returning Officer. 

Those words refer to the nature of the disquali¬ 
fication and not the capacity of the objectors. If 
the question of knowledge of the objectors was 
to be the criterion or intention of the legislature 
the proviso would have been differently worded 
and we would have expected some stringent pro¬ 
visions such as periods of limitation, proof of the 
want of knowledge earlier, the nature and extent 
of the interest of the objector who H bringing the 
objection to the notice of the Government etc. 

Moreover neither in their application to Govern¬ 
ment nor in their objections in this Court have 
the respondents stated that they came to know 
ol this petitioner’s disqualification only alter the 
election and just before making their application 
to Government. 

(10) There would really be no hardship or injus- 
™ lf interpretation is placed on that proviso 
ana on Cl. ( 3 > in the way canvassed for it for the 
petitioner. The objectors would have a chance of 
putting forward their objections before the Return- 

iKiT ttlcer at lhe time of or before the scrutiny 
of the nomination papers. They or any ten per- 

town could take up the matter in appeal 
to the Election Commissioner and from his deci- 
sion appeal to this Court. To hold otherwise would 
frX a handle to any person irrespective of any 
interest he may have in the election to move the 
Government by an application without any safe- 
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guard of deposit or further appeal to the High 
Court at any time he chooses to nullify a duly 
held election which he could and ought to have 
challenged before duly constituted auinorities like 
the Returning Officer and the Election Commis¬ 
sioner and the High Court. This, in our opinion, 
would lead to injustice and absurd consequences. 
As pointed out m Maxwell’s Interpretation of sta¬ 
tutes no interpretation should do put on a statute 
which would lead to such consequences if it con'd 
be avoided. See Maxwell’s Interpretation of Sta¬ 
tutes 1946 Edn., pp. 207-203 and 212-213. 

(11) Mr. Govindarajulu, learned counsel for res¬ 
pondents 3 to 5, admitted that it rnay be so, but 
contended that if S. 14to) vested in Government 
the soie and absolute power to declare finally that 
a vacancy had arisen it was not within the pro¬ 
vince of any Court to deny them chat power. 

As against this it must be pointed out that the 
whole scheme oi the Act has been designed with a 
view to afford a very large measure oi internal 
autonomy to The Municipal Councils and lor non- 
oiiiciais to manage their own aiiafrs and to foster 
and encourage local Self-Government. Stringent 
provisions like those embodied in S. 14, Ci. (1) A 
(3), i.e., holding an office of profit under the Gov¬ 
ernment oi India or die Government of State and 
Cl- B(a ) being a subordinate officer or servant of 
Government, nave been provided in die Act obvi- 
ou -iy with a view to avoid the Government or its 
oificers or supporters having any hand in its day 
to day management though of course Government 
has been entrusted with c< rtain powers of superin- 
tenc-c-iico and control over me Municipal Councils 
to prevent ilie abuse of the powers vested in them 

or to provide for a break down of the administra¬ 
tion ol the Council. 

The Government has nowhere in the Act been 
gnen such large and unfettered powers as is now 
sought lor ic by t.he respondents to interfere with 
the result of elections duly held and confirmed. 
Such a power, as urged tor the petitioner, may 
lend to make the elections a meaningless farce 
and place the members ol' the Council who have 
r(u-n duly elected by their constituencies in ever 
present and constant danger of oe.ng unsealed un¬ 
der the provisions of S. 14, Cl. (3) at the interven¬ 
tion ol any person who may not have either cared 
or ventured to question it before the Returning 
Officer or the Election Commissioner. 

(12) It is contended for the respondents that 
mis is not a case in which a writ ought to or can 

- “ 11 is m ’ged that a writ like the one 

now sought cannot be issued against the Govern- 

H has . been recently held by a Full Bench 
' A Inis Court m — ‘Sampu Gowda v. State of My- ' 

*° Te l AIR i ) 953 Mys 136 (FB) (A), that a writ 
can be issued against Government in proper or ao- 

cases under Art. 226 of the Constitution 
Action 1 aU ° rdCr passed by them without juris- 

It is next urged that while passing orders like 

° ne the government or its Minister 

cilv buf^ nm 111 a J 1 !- dlclal or Quasi-judicial capa 
city but is only making an executive or ndmims- 

Fiffi Renrh 61 *' Tt h f a !, been pointed out by the same 
oowe? tn^int aS f ° f thls +1 Court that this Court has 

ln the cases of even so-called 
administrative orders which are made in defiance 

provEioni nfi °* Cor l stit “tion or the mandatory 
ww * ° f law ar,d without any jurisdiction 

a staUiteo^o n r a pas f d or action is taken under 
a statute oi an Act of the- Legislature hv -i rv»nH- 

* ribunal which is vested with the power to take 

Hvai e mThes d wh J ° n ‘ S regardin - the rights between 

vai pait.es who appear before the tribunal or 
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between them and the State, then proceedings, 

02 ciers and action cannot be said to be executive. 

hi — ‘Avadesh Pratap Singh v. State of Uttar 

Piadesh, AIR 1952 All 63 at p. 67 (B), it has been 
observed: 

It follows therefore that by the phrase ‘acting 
judicially' what is meant is not merely strictly judi¬ 
cial acting but also quasi-judicial acting or in 

other words an acting analogous to judicial act¬ 
ing.” 

In that case the Government were acting under 
the Court of Wards Act. 

In ,~ ‘Province of Bombay v. Khushaldas S. Ad- 
va.p. 1 , A.UR, 1950 SC 222 (C), it has been pointed 
out that when the executive authority has to form 
an opinio?i about an objective matter as a prelimi¬ 
nary step to the exercise of a certain power con¬ 
ferred on it, the determination of the objective 
~ac„ and the exercise of the power based thereon 
are alike matters of an administrative character 
and are not amenable to the writ of certiorari. 
Wh2n tne law under which the authority is mak¬ 
ing a decision itself requires a judicial approach, 
decision will be quasi-judicial. 

Prescribed forms of procedure are not necessarj^ 
to make an inquiry judicial, provided in coming 
io the decision the well recognised principles 3 f 
approach are required to be followed. Therefore, 
wherever any body of persons having legal autho-’ 
niy to determine questions affecting rights of sub¬ 
jects and having the duty to act judicially, act in 
excess of their legal authority a ‘writ’ of ‘certiorari’ 
may issue. 

(13) It is very difficult to accept the argument 
that the order of the Government or the Minister 
who has got to decide a question of so vital and 
valuable interest to the petitioner, and the elec¬ 
torate. in pursuance of a statutory power or duty 
cast on the Government to do so under the Town 
Municipalities Act is one which is merely executive 
or administrative and incapable of correction under 
Art. 226 of the Constitution in appropriate cases. 

In — ‘Election Commission, India v. Saka Ven¬ 
kata Rao\ AIR 1953 SC 210 (D), one Saka Ven¬ 
kata Rao had been convicted by the Sessions Judge 
of East Godavari and sentenced to a term of seven 
years’ rigorous imprisonment in 1942. He offered 
himself as a. candidate at a by-election to a reserv¬ 
ed seat in the Kakinda constituency of the Mad¬ 
ras Legislative Assembly in June 1952. But rea¬ 
lizing that he was disqualified under S. 7(b), Re¬ 
presentation of the People Act, 1951 as five years 
had not expired from the date of his release on 
the Independence Day, 15-8-1947, he applied to the 
Election Commissioner for exemption. No reply to 
his application having been received till 5-5-1952, 
the last date for filing nominations, he filed his 
nomination on that day. No objection was taken 
to it either by the Returning Officer or any other 
candidate at the scrutiny of the nomination papers. 
The election was held on 14-6-1952 and Venkata Rao 
who secured the largest number of votes was de¬ 
clared elected on 16-6-1952. The result of the elec¬ 
tion was published in the Port St. George Gazette 
^Extraordinary) on 19-6-1952 and he took his seat 
m the Assembly on 27-6-1952. Meanwhile, the Com¬ 
mission had rejected his application for exemp¬ 
tion and communicated such rejection to him oy 
a letter dated 13-5-1952, which, however, was not 
received by him. On 3-7-1952 the Speaker of the 
Assembly read out to the House a communication 
received from the Commission bringing to his 
notice for such action as he may think fit to take 
the fact that Venkata Rao’s application for exemp¬ 
tion had been rejected. 
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A question was then raised as to his disqualifica¬ 
tion and the matter was referred to the Governor 
of Madras who forwarded the case to the Commis¬ 
sion for its opinion as required under 
Article 192 of the Constitution. Venkata Rao 
thereupon challenged the competency of the 
reference and the action taken by the Gov¬ 
ernor. Nevertheless, the Commission notified 
Venkata Rao that his case would be heard on 21-2- 
1952. Accordingly the Chief Election Commissioner 
went down to Madras and partly heard the matter 
and adjourned it to 28-8-1952. On the same day 
(21-8-1952) Venkata Rao applied to the High Court 
under Art. 226 of the Constitution contending that 
Ai t. 192 oi the Constitution applied only where 
a member became subject to a disqualification 
after he was elected but not where, as in his 
case, the disqualification arose long before the 
election, in which case the only remedy was to 
challenge the validity of the election before the 
Election Tribunal. 

The Madras High Court issued a ‘writ’ as pray¬ 
ed for. But on appeal the Supreme Court while 
setting aside the ‘writ’ on the ground that the 
Madras High Court had no territorial jurisdiction 
to issue such a ‘writ’ to the Election Commissioner 
at Delhi observed that Art. 191 of the Constitu¬ 
tion which lays down the same set of disqualifica¬ 
tions for election as well as for continuing as a 
member, and Art. 193 which prescribes the penalty 
ior sitting and voting when disqualified, are 
naturally phrased in terms wide enough to cover 
both pre-existing and supervening disqualifications. 

It did not, however, necessarily follow that Arts. 
190(3) and 192(1) must also be taken to cover both. 
In their opinion those two articles went together 
and provided a remedy when a member incurred 
disqualification after he was elected as a member. 
"Not only do the words ‘becomes subject’ in Art. 
190 (3) and ‘has become subject’ in Art. 192(1)” 
they said, 

‘‘indicate a ‘change in the position’ of the member 
‘after’ he was elected, but the provision that 
]iis seat is to become ‘thereupon’ vacant, that is 
io say the seat which the member was filling 
theretofore becomes vacant on his becoming dis¬ 
qualified, further reinforces the view that the 
Article contemplates only a sitting member in¬ 
curring the disability while so sitting. The sug¬ 
gestion that the language used in Art. 190(3) can 
equally be applied to a pre-existing disqualifica¬ 
tion as a member can be supposed to vacate 
his seat the moment he is elected is a strained 
and far-fetched construction and cannot be ac¬ 
cepted”. 

In Art. 190(3) (a) the words are “becomes subject to 
any of the disqualifications mentioned in cl. (1) 
of Art. 191” In Art. 192(1) also the words are 

“has become subject to .” The words 

in_ S. 14(1)(A), Mysore Town Municipalities Act, 
1951 “No person shall be qualified for being chosen 

as. and for being, a councillor .(e) who 

is less than twenty-five years of age” and in S. 
14(2) “If any councillor during the term for which 
he has been elected or appointed .... (a) ‘becomes’ 
subject to any disqualification specified in sub-s. 

('D.(d) A councillor whose office ‘has 

become vacant’ under this sub-section shall, if his 
disability has ceased, be eligible for re-election 
or re-appointment” are very similar to the words 
found in Arts. 190(3)(a) and 192(1) of the Con¬ 
stitution. We therefore think that that decision 
fully supports the petitioner. 

(14) It was urged for the respondents that ac¬ 
cording to the order of the Government which was 
passed on a report of the Deputy Commissioner, 
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the age of the petitioner was less than 25 years 
on the date when the Government passed their 
order and this circumstance should disentitle the 
petitioner to the relief of a ‘writ’. If the Govern¬ 
ment had no jurisdiction at all to embark about 
this particular disqualification any materials which 
might have been tendered by the respondents or 
even by the petitioner, may be under protest, can¬ 
not be looked into or taken into account for the 
purpose of determining the right of the petitioner 
to have those proceedings themselves quashed as 
being without jurisdiction. 

It is also urged that neither the report, nor the 
order of the Government, have taken into consi¬ 
deration some evidence which the petitioner placed 
before the Deputy Commissioner in obedience 
to a notice issued to him and the find¬ 
ing of the Deputy Commissioner is therefore wrong. 
'The Government themselves have recorded no evi¬ 
dence and there is no provision in Section 20 of the 
Act or elsewhere for any report of the kind to be 
made to them by the Deputy Commissioner or the 
same to be acted upon by the Government in such 
a matter. The point at issue is whether the Gov¬ 
ernment had jurisdiction to consider the present 
disqualification with which we are concerned in 
this case and if they had no such power the pro¬ 
ceedings would have to be quashed. 

(15) In the result we direct that the order of Gov¬ 
ernment No. L. 17887-71 /ML. 65-52-2 dated 19-1-1953 
declaring that the petitioner was disqualified from, 
being chosen or acting as a Councillor and that, 
therefore, there is a vacancy under Clause (3) of 
Section 14 be quashed. Respondents 3 to 5 will 
pay the costs of the petitioner (Advocate’s fee Rs. 
100/-). Respondent 1 will bear his own costs. 

A/R.G.D. Order quashed. 
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VASUDEVAMURTHY J. 

Bathalur Naranappa, Plaintiff-Appellant v. 
Uppacharla Gurappa and others, Defendants- 
Respondents. 

Second Appeal No. 427 of 1949-50, D/- 13-10- 
1952, against decree of Addl. Sub-J., Kolar, in 
R. A. No. 222 of 1948-49. 

Accounts — Accounts stated — Wliat is — 
<Limitation Act (1908), Art. 64). 

There can be account stated although 
the balance of indebtedness is throughout as 
it must be at the end in favour of one side. 
The essence of an account stated is the fact 
that there are cross items of accounts and 
that the parties mutually agree to the 
several amounts of each and, by treating 
the items so agreed on the one side as 
discharging the items on the other side 
‘pro tanto’, go on to agree that the balance 
only is payable. Such a transaction is in 
truth bilateral and creates a new debt and 
a new cause of action; and involves mutual 
promises, the one side agreeing to accept 
the amount of the debts as true and to 
pay it, the other side agreeing the entire 

i^rr\2 S + at - a ^ certain figure and then agree- 
l v hat , has been discharged to such 
and such an extent so that there will be 

satisfaction on payment of the 
agreed balance. 

A" ac count stated ma y only take the 
lorm of a mere acknowledgment of a debt 
in those circumstances, though it 


amounts to a promise and the existence of 
a debt may be inferred, the same can be 
rebutted; and it may very well turn out 
that there is no real debt at all and in that 
case there would be no consideration and 
no binding promise. AIR 1934 PC 144 and 
AIR 1934 PC 147, Rel. on. AIR 1933 Cal 
861; AIR 1921 Pat 29 and AIR 1929 Cal 
444, Distinguished. (Para 3) 

Anno: Lim. Act, Art. 64 N. 2. 


K. P. Muddappa, for Appellant; V. Krishna 
Murthy, for Respondents. 

CASES REFERRED TO : 

(A) (’38) AIR 1938 Cal 861: 182 Ind Cas 368 

(Pr 2) 

(B) (’34) AIR 1934 PC 144: 151 Ind Cas 90 

(PC) (Prs 2, 3) 

(C) (’34) AIR 1934 PC 147: 56 All 376 (PC) 1 

(Prs 2, 3) 

(D) (’21) AIR 1921 Pat 29: 60 Ind Cas 514 

(Pr 3) 

(E) (’29) AIR 1929 Cal 444: 57 Cal 394 (Pr 3) 

JUDGMENT: The plaintiff brought a suit for 

the recovery of Rs. 272-8-0 principal, Rs. 11/- in¬ 
terest and Rs. 2-8-0 notice charges, in all Rs. 286/- 
due on accounts in respect of certain transactions 
carried on by defendants 1 and 2 with the plain¬ 
tiff from 29-10-1938 to 16-8-1947. Defendant 3 is 
also sought to be made liable on the ground that 
he was a member of the joint family with the 
other defendants and it was expressly pleaded that 
defendants 1 and 2 were the managers of the fa¬ 
mily. Defendant 1 was ex parte. Defendants 2 
and 3 totally denied that they had any transactions 
with the plaintiff and defendant 2 pleaded that 
he was an agriculturist which plea was upheld by 
the learned Munsiff. They also pleaded that the 
plaintiff’s suit was barred by limitation. The 
learned Munsiff who heard the suit believed plain¬ 
tiff 1 and Iris witness P. W. 2 and held that the 
transactions had been proved and that all the 
defendants were liable. He also found that the 
suit was in time. But on appeal by the defendants 
the learned Subordinate Judge reversed the judg¬ 
ment of the learned Munsiff and dismissed the 
plaintiff’s suit. The plaintiff has come up in second 
appeal. 

(2) I think the learned Subordinate Judge’s 
judgment is not correct and cannot be supported. 
The learned counsel for the respondents has 
strongly relied on a case in — ‘Satis Chandra v. 
Rampada Chattapadhya’, AIR 1938 Cal 861 (A), 
which has also been relied upon by the learned 
Subordinate Judge. But it is found in that case 
that the defendant was working under the plain¬ 
tiff as a tahsildar during the concerned period and 
that at the end of that period he signed a docu¬ 
ment admitting his liability for a certain sum 
‘Siqueira v. Noronha’, AIR 1934 PC 144 (B) and 
— ‘Bishun Chand v. Girdhari Lai’, AIR 1934 PC 
147 (C) were expressly distinguished in that case 
and it was observed that in the latter of the Privy 
Council cases, the account was drawn up by the 
creditors in their own account book and below the 
entry there was a writing by the debtor contain¬ 
ing a statement that the sum as found was due 
after adjustment of accounts. There were cross 
items of accounts between the parties and the 
parties had agreed to set off those items against 

°l bcr and to ha ve the balance paid. On the 
other hand in the case in — ‘AIR 1938 Cal 861 

(A) it was found that though the plaintiff had 
made some attempt to show that certain cross de¬ 
mands />f the defendant were also considered 

the figure due b ? the defendant he had 
lailed to prove that allegation. ‘AIR 1938 cal 
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861 (AV, therefore, cannot help the respondent as 
the facts there are quite different. 

(3) In — ‘Ram Bahadur Singh v. Damodar Pra¬ 
sad Singh. AIR, 1921 Pat 29 (D), the question 
which arose was whether the words of a certain 
acknowledgment amounted, to a promise to pay 
within the meaning of S. 25, Contract Act, In 
that case also it was sought to be argued that 
there was "an account stated” but on the facts 
their Lordships who decided it were of the view 
that there were no cross demands between the 
parties and that therefore there was nothing by 
way of settlement of account. ‘Sasi Kanta v 
Sonaulla’, AIR 1929 Cal 444 (E) which has been 
of a promise to pay will not bring an acknowledg¬ 
ment of debt under S. 25, Contract Act. In that 
case also the defendant was a gumastha under 
the plaintiff and some time after the agency ter¬ 
minated he signed below an entry saying that he 
was liable to his employer in a certain sum. That 
case therefore was not one relating to a suit on 
‘account stated’. ‘AIR 1934 PC 144 (B) and — 
‘AIR 1934 PC 147 (C) clearly apply to the facts 
and circumstances of this case. As pointed out 
— ‘AIR 1934 PC 144 (E)\ an account stated 
may only take the form of a. mere acknowledg¬ 
ment of a debt, and in those circumstances, though 
it amounts to a promise & the existence of a debt 
may be inferred the same can be rebutted; and it 
may very well turn out that there is no real debt 
at all and in that case there would be no consi¬ 
deration and no binding promise. But in a case 
of transaction evidenced by entries on both sides 
in the plaintiff’s account and in which the parties 
who have "stated the account between them” have 
agreed that the items on one side should be set 
off against the items on the other and only the 
balance should be paid, their Lordships held that 

‘‘From such an account there arises a promise 
made for good consideration to pay the balance 
shown on the account.” 

In — ‘AIR 1934 P C 147 at p. 151 (O', their Lord- 
ships pointed out that there can bo an account 
stated although the balance of indebtedness is 
throughout as it must be at the end in favour of 
one side; that the essence of an account stated is 
the fact that there are cross items of accounts 
and that the parties mutually agree to the several 
amounts of each and. by treating the items so 
agreed on the one side as discharging the items 
on the other side pro tanto, go on to agree that 
the balance only is payable. Such a transaction 
is in truth bilateral and creates a new debt and a 
new cause of action; it was not material whether 
the only payments made by one party were simply 
payments in reduction of an indebtedness or were 
payments made in respect of other dealings. In 
any event items must be ascertained and agreed 
on each side before the balance can be struck and 
settled. Such a transaction involves 

“mutual promises, the one side agreeing to ac¬ 
cept the amount of the debts as true and to 
pay it, the other side agreeing the entire debt 
as at a certain figure and then agreeing that it 
has been discharged to such and such an extent 
so that there will be complete satisfaction on 
payment of the agreed balance.” 

In — ‘AIR 1934 PC 144 at p. 145 (B)\ their Lord- 
ships found fault with the Courts below observing 
that they had dealt with the matter before them 
apon the footing that the transaction between the 
parties which was alleged to be an account stated, 
amounted to an implied promise to pay without 
consideration, and, having got that in mind, they 
then began to consider (in that light) questions 
that arose under the Indian Contract Act and the 


Indian Limitation Act. I think that is just what 

the learned Subordinate Judge has done in this 
case. 

(4) If we examine the accoimts in this case we 
find that there are items of debt as wed as some 
items of credit i.e., cross items. Defendant 1 has 
signed Ex. A-l on 12-7-1943. Defendants 1 and 
2 have signed B-l on 12-9-46 and B-2 on 12-2-47 
clearly showing and acknowledging that as a re¬ 
sult of examining the accounts between them and 
the plaintiff certain stated balances were due by 
them on these dates. They have signed and affix¬ 
ed their thumb impressions on one anna stamp. 
It is rather difficult to understand what the learn¬ 
ed Subordinate Judge means by suggesting that- 
because they were “practically illiterate” different- 
considerations should govern the application of 
the law of limitation. This is particularly so as 
they have not pleaded any fraud or to have signed 
by mistake in ignorance of the contents and in 
fact they have not even chosen to step into the 
box. 

(5) I do not think defendant 3 is liable as he 
has not signed any of the entries and it has not. 
been shown how he can be bound by them. The 
Plaintiff’s suit is therefore dismissed as against 
him but without costs. 

(6) The judgment of the learned Subordinate 
Judge is set aside; the appeal is allowed and the 
judgment and decree of the learned Munsiff are 
restored but there will be a decree only against 
defendants 1 and 2 with costs throughout. 

B/D.R.R. Appeal allowed. 

t'l B j .. ' J 
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Hussain and another, Defendants-A.pncllants 
v. Rahim Khan, Plaintiff-Respondent. 


Second Appeal No. 432 of 1949-50-D/. 
1952, against decree of Sub-J., Mysore, 
A. No. 76 of 1948-49 


13-10- 
in R. 


Muhammadan Law — Dower — Transfer of 
property charged with. 


A widow of a Mahomedan who is law¬ 
fully in possession of her husband’s estate 
can retain such possession until her dower 
debt is paid or Satisfied. That right is. 
heritable, and may be transferred along 
with her share provided the same is done 
by a proper and valid deed of conveyance. 
The transfer must include the right to re¬ 
main in possession also and the transferee 
must also be put in possession. If the 
widow or her transferee is out of posses¬ 
sion they cannot sue for possession on the 
basis of the right to retain possession. 
Case law discussed. (Para 12) 

Held that the transferee was entitled to 
remain in possession until the dower debt 
was discharged. (Para 13) 

V. Krishnamurthy, for Appellants; C. N_ 
Ramamurthy, for Respondent. 


CASES REFERRED : 

(Al) 31 Mys CCR 56 (Pr 5) 

(A) (’85) 7 All 353 (Pr 5) 

(B) (TO) 32 All 551: 6 Ind Cas 376 (Pr 5) 

(C) (’15) AIR 1915 Bom 214: 40 Bom 34 (Pr 5> 

(D) (’43) AIR 1943 Bom 372: 210 Ind Cas 502* 
(Prs 5, 9) 

(E) (’27) AIR 1927 All 534: 50 All 86 (Prs 5,12) 

(F) (’20) AIR 1920 Mad 666: 43 Mad 214 (FB> 
(Prs 6, 7) 
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(G) (’16) AIR 1916 PC 46: 38 All 581 (PC) 
(Prs 6, 9) 

(Gl) (’95) 17 All 77: 1895 All WN 7 (Pr. 6) 

(H) (’43) AIR 1943 Mad 550: ILR (1944) Mad 
37 (Pr 7) 

(HI) (’25) AIR 1925 PC 63: 47 All 250 (PC) 
(Pr. 7) 

(I) (’52) AIR 1952 Pat 123 (Pr 8) 

(J) (’23) AIR 1923 Pat 72: 2 Pat 75 (Pr 8) 

(K) (’42) AIR 1942 Pat 210: 20 Pat 798 (Pr 10) 

(L) (’49) AIR 1949 Pat 427: 27 Pat 218 (Pr 11) 

JUDGMENT: The plaintiff is the brother and de¬ 
fendant 1 is the widow of one Dil&war Khan to 
whom the plaint scneauie house oelonged. The 
plaintiff sued defendant 1, and defendant 2 who 
has purchased it from her, for partition and pos¬ 
session of his g-th share in it. Defendant 1 plead¬ 
ed that her husband had settled 39 toias of gold 
on her as her mahar or dower; she had borrowed 
and spent some monies for meeting the medical 
charges and funeral expenses ot the deceased. She 
had also paid some arrears of Municipal assessment 
due on the property. In order to pay off those debts 
and for her maintenance she had sold and con¬ 
veyed all her rights in the suit property including 
her right to retain possession till she was paid off, 
to defendant 2 for Rs. 1000/- and delivered over 
possession of the same to him. She, and there¬ 
fore, her alienee defendant 2 were entitled to re¬ 
tain possession till the plaintiff was paid off his 
proportionate share of tne aower debt. Defen¬ 
dant 2 also raised the same defence. 

(2) The plaintiff denied the amount of the ma¬ 
har as well as the other items claimed by defen¬ 
dant 1. 

(3) Both the Courts below have however found 
that the mahar fixed was 39 tohs of gold and that 
it has remained unpaid. That finding is binding 
on me in second appeal. The learned Munsiff 
fixed the amounts due to defendant 2 for medical 
charges and funeral expenses at Rs. 150/- and Rs. 
250/- respectively. The Subordinate Judge has 
fixed them at Rs. 50/- each and has made the same 
a first charge on the suit property. The amounts 
fixed by the learned Subordinate Judge appear to 
be more probable considering the status of the par¬ 
ties and the paucity of the evidence and I sec no 
reason to differ from his find ng in this matter. 

(4) The learned Munsif made a decree for parti¬ 
tion and possession of the ]th share in favour of 
the plaintiff conditional on his paying his share 
of tire mahar debt to defendant 2. The learned 
Subordinate Judge has vacated that direction and 
held that defendant 2 had no right to remain in 
possession till he was paid the ith share of the 
mahar debt. 

(5) The defendants have come up in second ap¬ 
peal. it is contended by Mr. V. Krishna mu rthy, 
learned Counsel for the Appellants, that the learn¬ 
ed Subordinate Judge ought to have held that the 
sale deed Ex. 4 dated G-10-1947 executed by defen¬ 
dant 1 in favour of defendant 2 operated by its 
terms to convey the right ot retent on of posses- 
sl on of the suit property until the plaintiff had 
paid his proportionate share of the dower debt. He 
argues that there is no doubt that the widow’ of a 
deceased Mahomedan who is actually in posses¬ 
sion of her husband’s property has a right to re¬ 
tain possession of the same. He relies for that 

°, n A ? case decided by this Court in 31 Mys. 

i A1> ™ here it has been laid down that a 
Manomeaan widow who was in lawful possession 
or her husband's house was entitled as against the 
other he'rs ol her husband to retain that posses¬ 
sion until her dower was paid. He was also referr¬ 
ed to passages in Mulla’s Mahomedan Law 12th 
Edn., page 237 para 224 and Ameer Ali’s Mahome¬ 


dan Law, VIII Edn. page 490. He urges that the 
right to retain possession has been held to be heri¬ 
table also and that there is nothing in Mahomedan 
or otner law which would prevent her from trans¬ 
ferring that right along with tne property m favour 
of another by a valid conveyance nor would such 
transfer be opposed to any other principle of law. 
That such a right of a Mahomedan widow to re¬ 
tain possession of her husbands estate in lieu of 
her mahar debt is a heritable right- has been re¬ 


cognized m 


‘Aziz Ullah Khan v. Ahmad Aii 


Knan’, 7 All 353 (A>; — *Ali Bakiish v. Allaha¬ 
bad Bank’, 32 All 551 (B); and — ‘Majid Mian 
Baxu Mian v. Bibi Saheb Jan’, AIR 1915 Bom 214 
(Qi. The same principle has been recognized even 
in — ‘Coovarbai Nusarwanji v. Hayathi Budiian- 
bhai\ A. I. R. 1943 Bom. 372 (D> on which respon¬ 
dent relics. See also — ‘Mashal Singh v. Ahmad 
Husain’, A. I. R. 1927 Ail 534 tE> and Mulla’s Maho¬ 
medan Law, 12th Edn. page 242/ para 225 tax 

tG* In — ‘Beeju Bee v. Moorthuja Saheb’, A. I. R. 
1920 Mad 66d (FB) (F) it has been held, after an 
exhaustive discussion of the ease iaw on the point, 
that a Mahomedan widow whose dower remains- 
unpaid is entitled to retain possession of the pro¬ 
perties of her husband which she obtained lawful¬ 
ly, without force or fraud, but without the consent- 
of or any agreement with the husband or his heirs 
as to the payment of her dower; nor can such pro¬ 
perties be divided among the heirs until the dower 
debt is satisfied. Though the sale by such widow 
to satisfy the dowe- debt is not binding on the 
oilier heirs of her husband, the vendee is entitled 
to retain possession of the property sold to him 
against (he other heirs until the dower debt is satis¬ 
fied. That reference to the Full Bench was neces¬ 
sitated by the conflict of decisions as to whether 
the widow’s right to hold possession is transferable 
as well as heritable. Abdur Rahim, C. J. after a 
detailed examination of the lav/ on the point observ¬ 
ed that there is no express text of Mahomedan 
Law’ so far as one could see dealing with the qu.es- 
t on whether the right of the widow in possession 
of her husband’s property in lieu of her dower to 
retain such possession until the same is satisfied, 
is transferable at all or whether it is purely a per¬ 
sonal right. But it was a well settled iaw that 
a person in peaceable possession of land as against, 
every one but the true owner has interest capable 
of being inherited, devised or conveyed. The sale 
by the widow would not bind her husband’s heirs 
but she could transfer her right to possession along 
wiih the dower debt and the alienation must be¬ 
held binding on the heirs to that extent. He wa^ 
of the opinion that in — ‘Hamira Bibi v. Zubaida. 
Bibi’, AIR 1918 PC 48 (G) the Privy Council had 
not been invited to consider the question relating 
to ^ the circumstances under which the widow’s 
right to remain in possession for satisfaction of the 
dower debt arose; and that neither that decision, 
nor — ‘Amanat-un-nissa v. Bashir-un-nissa’, 17 
Ml 77 (Gl), had settled the controversy with res¬ 
pect to the question before him. 

(7) In ‘Bhavadasen Nambudripad v. Nara- 
yana Nayar’, A. I. R. 1943 Mad 550 (H) Leach C. J. 
and Lakshmana Rao J. were of the opinion that 
tne judgment cf the Privy Council in — ‘Mt. 
Maina B’bi v. Ch. Vakil Ahmed’. 47 All 250 (HI)’ 
nacl not the eifeot of overruling the decision of the 
Full Bench in — ‘AIR 1920 Mad 660 (F). They 
observed that there was considerable divergence 
oi opinion between the various High Courts on the 
question whether a widow is entitled to transfer 
her rignt to dower and if she does so transfer whe¬ 
ther the transferee is entitled to remain in pcsses- 
sion until that debt is satisfied. They naturallv 
followed the Full Bench decision of their own Court. 
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raid held that each co-sharer in such circumstances 
h entitled to his or her share on payment of his 
or her share of the mahar. 

(8; In — ‘Yusuf Mian v. Gafoor Mian’, A. I. R. 
1952 Pat 123 (I) following — ‘Abdur Rahman v. 
wall Mahomed’, AIR 1923 Pat 72 (J) a transfer of 


property oi a widow who has been holding ihe pro¬ 
perty m lieu of her cower debt has been held to 
be valid during her lifetime. 


(9> For the Respondent strong reliance has been 
placed on a case reported m — ‘AIR 1943 
Bom. 372 (D). In that case relying on — 
AIR 1916 PC 46 (G)’ it has been observed that the 
right of a widow is no greater than that of any 
unsecured creditor. But if she is lawfully in pos¬ 
session she is entitled to retain such possession un¬ 
til her claim is satisfied. That right to retain pos¬ 
session in lieu of her dower is a heritable right but, 
they held, though that right is a heritable right 
neither the widow nor her heirs can bring a suit 
for possession on the basis of the lien which gives 
no title to the property and the only maintainable 
suit is one based on possession and dispossession. 
They pointed out that the widow’s right is essen¬ 
tially a right to retain possession which she has 
obtained and not to obtain possession in the exer¬ 
cise of that right. In the case before them the 
widows were, it was found, not in possession of the 
property belonging to their husband and could 
not therefore sue for possession based on that 
right. 

(10) ‘Mahomed Zobair v. Mt. Bibi Sahidan’, AIR 
1942 Pat 210 (K), is the next case relied on 
for the respondent. In that case also, the widow 
made a gift of her husband’s property of which 
she was in possession purporting to convey it as 
an absolute estate by a registered deed of gift. 
The denee was not put in possession. In a suit by 
the heirs to recover possession of their shares it 
was held that the donee could not resist their claim 
by relying on the widow’s right to recover her 
mahar and to be put in possession of the property. 
That case has been decided on the basis that the 
donee was not put in possession of the property 
by the widow, and the question whether he could 
put forward the widows right to retain posses¬ 
sion did not arise. The sale or gift deed in that 
case, which was also impeached as invalid for 
want of registration, did not also purport to 
convey the widow’s right to retain possession till 
her dower debt was paid. 

(11) In — ‘Aminuddin v. Ram Khelawan’, AIR 
1949 Pat 427 (L), it was observed that the right 
to hold possession does not give a widow any 
title to the property. The widow had therefore 
no right to alienate the property except to the 
extent of her own share and if the widow gives 
up possession she loses her right to remain in 
possession. A contention was raised before that 
Court that the widow had been in possession be¬ 
fore she transferred the property and that the 
transferee had become entitled to her rights. On 
an examination, however, of the deeds of gift, it 
was held that the widow had described herself as 
absolute owner of the property of her deceased 
husband and purported to convey that absolute 
ownership to the donee. Those deeds failed to 
effect a transfer of the absolute interest and there 
was no mention in the document of any transfer 
of the widow’s rights to retain possession till the 
dower debt was paid. 

(2) There are a very large number of cases 
dealing with this point but I think the general 
principle of law which may be deduced from them 
would amount to this: A widow of a Mahomedan 
who is lawfully in possession of her husband’s 
estate can retain such possession until her dower 


debt is paid or satisfied. That right is heritable, 
and may be transferred along with her share 
provided the same is done by a proper and valid 
deed of conveyance. The transfer must include 
the right to remain in possession also and the 
transferee must also be put in possession. If the 
widow or her transferee is out of possession they 
cannot sue for possession on the basis of the right 1 
to retain possession. See — ‘AIR 1927 All 534 
(£>’• The terms of the sale deed Ex. IV in this 
case become therefore important for considera¬ 
tion. 

(13) Exhibit IV clearly purports to convey the 
entire defendant l’s rights in the property includ¬ 
ing her right to retain possession in lieu of her 
dower. The relevant words are. (The original 
clause in Kannada is omitted — Ed.) The widow 
was admittedly in possession on the date of the 
sale and defendant 2 is now in possession. In | 
those circumstances I think defendant 2 is entitl¬ 
ed to remain in possession until the dower debt 
is discharged. In this view the decision of the ' 
learned Munsiff appears to be correct. 

(14) In the result this appeal is allowed, the 
judgment and decree of the learned Subordinate 
Judge are set aside and those of the learned Mun¬ 
siff restored parties bearing their own costs 
throughout with the modification that instead of 
Rs. 400 - awarded in respect of the funeral 
charges and medical expenses only Rs. 100/- will 
be payable to defendant 1, the same being a first 
charge on the plaint schedule property. 

B/D.R.R. Appeal allowed. 
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VASUDEVAMURTHY J. 

Earamma, Appellant v. Nathegowda and an¬ 
other, Respondents. 

Second Appeal No. 343 of 1949-50. D/- 5-9- 
1952, against decree of Addl. Sub-J., Mysore, in 
A. No. GO of 1948-49. 

Transfer of Property Act (1882), S. 52 — 
Suit for maintenance. 

Where during the pendency of a collu¬ 
sive maintenance suit by a wife against 
her husband a person bona fide purchases 
property of the husband, the charge sub¬ 
sequently created in favour of the wife on 
such property cannot be allowed to pre¬ 
vail over the purchaser’s superior rights. 

(Para 10) 

Anno: T. P. Act, S. 52 N. 20. 

M. Sadanandaswamy, for Appellant; E. 
Kanakasabapathy, for Respondents. 

CASES REFERRED : 

(A) (’42) AIR 1942 Mad G7: 201 Ind Cas 307 
(Pr 5) 

(E) (’41) 19 Mvs LJ 26G (Pr 6) 

(C) (’51) 1951 Mad WN 78 (Pr 6) 

(D) (’27) AIR 1927 Mad 502: 101 Ind Cas 80S 
(Pr 6) 

(E) 34 Mys CCR 62 (Prs 7. 8) 

(F) (’39) AIR 1939 Bom 403: 185 Ind Cas 81 
(Pr 8) 

(G) (’40) AIR 1940 Bom 395: ILR (1941) Bom 
1 (Pr 8) 

(H) 50 Mys HCR 39 (Prs 8, 10) 

(I) (’44) AIR 1944 Bom 50: 212 Ind Cas 291 

(Pr 9) 

(J) (’39) AIR 1939 Cal 655: 184 Ind Cas 518 
(Pr 10) 

(K) (’51) AIR 1951 Pat G13 (Pr 12) 
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JUDGMENT : Defendant 2, who is the ap¬ 
pellant in this second appeal, is the wife of de¬ 
fendant 1, and defendants 3, 4 and 5 are her 
brothers. The plaintiff brought a suit against 
all the defendants for recovery of possession 
of three items of the plaint schedule property 
and for mesne profits claiming that he had 
purchased those items under two registered 
sale deeds dated 6-3-45 and 13-7-45 from de¬ 
fendant 1 and that by those purchases he couid 
claim priority over a charge for maintenance 
which had been created in a maintenance suit 
which defendant 2 had filed against her hus¬ 
band. The suit was dismissed by the Munsilf 
and on appeal has been decreed as prayed for 
except for mesne profits. 

(2) So far as item 1 of the plaint Schedule 
property is concerned, its sale in favour of the 
plaintiff was on 6-3-45 and that was before de¬ 
fendant 2 filed her in ‘forma pauperis’ suit :n 
Misc. 159 of 44-45 on 18-5-45, as well as the 
attachment which was also before these miscel¬ 
laneous proceedings i.e. on 7-7-45 as per Ext. 
V. The ground on which the learned Munsiff 
found against the plaintiff even as regards that 
sale deed was that defendant 1 had purported 
to sell the same in favour of one Nanjappa by 
an earlier sale deed. It is not now seriously 
disputed that the item sold to Nanjappa was 
not item 1 but some other property as found 
by the learned Subordinate Judge and more¬ 
over defendant 2 did not plead that Nanjappa 
was the owner of the suit properties. Nanj¬ 
appa was not examined and defendant 2 has 
let in no evidence that he had any substantial 
right, title and interest in item i. 

(3) As regards items 2 and 3 the matter is 
not so simple. Those items were conveyed by 
defendant 1 in favour of the plaintiff" under 
Ext. F on 13-7-45 for Hs. 1,000/-. The sale 
was in pursuance of a prior agreement of sale 
Ext. D dated 15-5-45 entered into by defendant 
1 in favour of the plaintiff. Under that agree¬ 
ment defendant 1 agreed to sell those two 
items to plaintiff for Rs. 1,000/- in order to 
pay off one Junjappa alias Puttasv/amiah, the 
holder of an earlier mortgage decree against 
defendant 1 in O. S. No. 108/37-38. After re¬ 
ceiving that amount, the decree-holder in that 
suit filed a memo on 15-5-1945 reporting re¬ 
ceipt of the full decree amount with solatium; 
and full satisfaction was accordingly entered 
against that decree and the court sale was can¬ 
celled. 

Earlier defendant 1 had paid in court Rs. 
200/- towards the same decree on 6-3-45 and 
secured postponement of the sale which was 
to be held in execution of that decree. This 
"Sum of Rs. 200/- was obviously the amount 
raised by the sale of item 1 under Ext. B. It 
cannot, therefore, be urged that the sale under 
Ext. F was in any way not bona fide or sup¬ 
ported by consideration. It was clearly made 
with a view to save not merely items 1 to 3 
out several other properties which had been 
mortgaged by defendant 1 in favour of Junj¬ 
appa and in respect of which he had filed a 
•suit O. S. 108/37/38. He had taken out execu¬ 
tion earlier in Exn. 5G4 of 41-42 and had sub¬ 
sequently filed Exn. 496 of 43-44, on 19-6-44 

and applied for sale of the mortgaged proper¬ 
ties. 

On 6-3-45 defendant 1 had paid Rs. 200/- as 
already noticed and got the sale adjourned to 
*7-3-45; on 27-3-45, he offered a sum of Rs. 80/- 


towards the decree and prayed for further 
time. The Court rejected his application and 
directed the sale to proceed on 31-3-45. On 
31-3-45, the Sale was held and the decree- 
holder purchased ail the items of mortgaged 
properties for the decree amount with the per¬ 
mission of the Court. By the deposit of the de¬ 
cree amount and solatium, and the cancella¬ 
tion of the sale, items other than items 1 to 
3 also were saved for defendant 1 and the 
plaintiff has been able to secure a charge on 
those items. 


ordered in the 
secondly the 
to the legal 
plaintiff under 


(4) But nevertheless, it is contended for the 
appellant that as the sale in favour of the 
plaintiff was after the filing of; the suit in 
forma pauperis’ in Mis. 159 of 48-49 and after 
the attachment was effected cn 7-7-45 the sale 
cannot take precedence over the charge in 
favour of the plaintiff. The question oi attach¬ 
ment cannot be seriously pressed for two rea¬ 
sons. First it is doubtful if an attachment be- 
lore judgment could have been 
forma pauperis proceedings; 
attachment would be subject 
rights created in favour of the 
the prior agreement of sale Ex. D 

If defendant 1 had received Rs. 1,000/- and 
had agreed to sell the property to the plaintiff, 
the attachment which took place subsequently 
could not avail either defendant 1 or delendant 
2 so as to defeat the rights of the plaintiff to 
ask for the enforcement of that agreement. It 
is not even alleged that the sale was for any 
low consideration, nor is it contended before 
me that the sale was unnecessary or collusive. 
Without such sale of the two items of proper¬ 
ties, ali the rest of family properties including 
their dwelling house would have been irre¬ 
trievably lost and the defendant 2 would have 
been thoroughly unable to enforce her rights 
to maintenance against them. 


(5) It has also been contended for the plain¬ 
tiff' that he was a bona fide purchaser for value 
without notice of the attachment and even of 
the suit. Apart from the legal results which 
may cr may not follow on account of that 
circumstance, there i s no doubt that the plain¬ 
tiff has apparently acted in a perfectly ‘bona 
fide’ way and it is very doubtful if he had 
any notice of the impending suit or attachment 
at the time of Ext. D. 


It is also doubtful if he had any such notice of 
those proceedings even at the time of the sale 
under Ext. F though if he had entered into an 
agreement and had parted with Rs. 1,000/- to 
defendant 1 under Ext. D it is difficult to see 
how or why he should have refrained from 
taking a sale deed Ext. F. The learned Sub¬ 
ordinate Judge has in this connection relied 
on a case reported in — ‘Athinarayana Konar 
v. Subramania Ayyar, AIR 1942 Mad 07 (A), 
where it has been held under similar circum¬ 
stances that an attaching creditor can proceed 
against the attached property only subject to a 
prior obligation incurred by his debtor. 

(6) Mr. Sadanandaswamy, learned Counsel 
foi the appellant, has Strenuously contended 
that the sale under Ext. F is subject to the 
rule of hs pendens. For the position that in 
such a case the rule of lis pendens will apply 
when there is a transfer of property over which 
a charge has been sought in a suit for that 
purpose initiated in ‘forma pauperis’, he has 
relied on a case of this Court reported in_ 
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Anaanappa v. Kenchavva’, 19 My s LJ 266 (B). 
iie lias also relied on a recent case of the 
Aiaaras High Court reported in — ‘Subbayva 
icania Lax mi, 19al IVIV/jN 78 (C), where it 
was held by a single Judge of that Ccuit that 
wnedier the suit for maintenance is by a widow 
or by a wife if a charge is asked lor in les- 
pect oi a specified property and a decree is 
made creating a charge, S. 52, T. P. Act would 

apply; so as to protect the plaintill against 
transfers effected pendente iite. 

In that case he has refused to follow an 
earlier case of the same Court in — ‘Pattamir.a 
v Seshachalam’, AIR 1927 Mad 502 (D), on 
the ground that it has been subsequently dis- 
rented from by other later Bench decisions, 
the question whether under S. 39. T. P. Act, 
the right of a Hindu wife may be enforced 
against a transferee from a husband cr whe¬ 
ther her right to claim maintenance from her 
husband is only a personal right for which there 
is no lien or a charge against hi s property has 
been the subject oi some conflicting' decisions. 

It is, however, unnecessary on this occasion 
to decide that question though the view in — 
‘1951 Mad WN 78 (CV, appears to be, if 1 
may’ say so with respect, a reasonable one. 
Though a wife may have a personal claim 
against her husband for maintenance there ap¬ 
pears to be no leason, based on any principle, 
wny if she does ask in a prooer and ‘bona foe’ 
and net a collusive suit and is found entitled 
to obtain a charge on certain specified immov¬ 
able properties that charge should not be 
treated as being on a par with a charge creat¬ 
ed under similar circumstances in favour of 
a widow of the family. But nevertheless, in 
my opinion, the plaintiff in this case is bound 
to succeed on another ground. 

(7) There is no doubt that the debts con¬ 
tracted by a Hindu take precedence over the 
maintenance of his wife or widow; see Mayne’s 
Hindu Law, lllh Edn., page 835. In — 34' Mys 
CCR 62 (E), at page 65 Doreswamy Iyer J. 
observed that debts binding on the family 
estate take precedence over a right to mainte¬ 
nance and consequently where there is both 
obligation to pay a binding debt and to pay 
maintenance, until either of them assumes the 
shape of a definite charge on the property the 
obligation to pay the debt must take' pieced- 
ence over the other. In that case, the right to 
maintenance was made a specific charge on 
the property only subsequent to the impugned 
transfers made by the husband and which 
transfers had been found to be for considera¬ 
tion and with no intention to defeat the right 
of the wife for maintenance. In that case the 
transfers were upheld a s against the charge 
for maintenance. 


Ear a mm a v. Nathegoyvda (Vasudevamurthy J.) 


3A ( Vasudevamurthy J.) £ § j. p 

kU K 3 J * observed that there was no doubt 
tnat when tne plaintiff purchased the property 
ihe maintenance suit was pending and that the 
doctrine of hs pendens itself applied to a suit 
J ? r maintenance by a Hindu widow in which 
she claims to have her right to maintenance 
mGde a cnarge on specific immoveable property 
and a decree is passed creating a charge on 
such property and he observed that though it 
may be staged as a general proposition that 
oi ncimg deots would take precedence over 
mere claims for maintenance, a charge bona 
ude created for maintenance could not be de¬ 
feated by a creditor who has lent money for 
family purposes. The sale in favour of the 
plaintiff in that case was therefore held sub¬ 
ject to tiie result of the maintenance suit. 

lost was not a case of a Hindu wife suing 
her husband; though according to the Bench 
whicn decided AIR 1940 Bom 395 (G) that 
circumstances need not make any difference, I 

on in £ T ! n 34 ^f ys CCR 62 and 50 Mys HCR 
JJ (H) our Court has taken a somewhat d’ffe- 

rent view. The transferee in that case was a 
party to the widow’s suit when the transfer 
was eliectcd. The collusive charge obtained on 
these three suit items in favour of defendant 
- v. 11 nout contest behind the back of the pre¬ 
sent plaintiff and of Junjappa, the previous 
mortgagee decree-holder auction purchaser, 
cannot be said to be a bena fide charge. These 
considerations distinguish that case from the 
present. 

a/d ) “ ‘Radhabai Gopal v. Gopal Dhondo’. 
AIR 1944 Born 50 (I), Divatia and Lokur JJ. 
ice .'gnizcd that under Hindu Law the debts 

j f i ^ ^^^ ves precedence over 

the r’ght to maintenance by his wife and the 

purchaser of property sold" to discharge the 
debts of a husband aeouires a good title againsr 
a wife who seeks to charge it with her main¬ 
tenance unless it lias been already done. 

(10) In 50 Mys HCR 39 (H) also, a Full 
Bencn of this Court has held that under the 
Hindu Law the deb's of the husband take pre¬ 
cedence over the right of maintenance of his 
widow and the creditor is entitled tc seize and 
sell his share in the joint family property. Ac¬ 
cording to the facts of the present case, the 
mortgagee had purchased the properties him¬ 
self in Court auction. By such sale the rights 
both of the mortgagor and the mortgagee had 
vested in him; see — ‘Ramkabala Dasi v. 
Nagendra Das’. AIR 1939 Cal 655 (J). Only 
by depositing the decree amount and solatium 
into Court the sale was cancelled and the pro¬ 
perties became available for creating a charge 
in favour of the plaintiffs. The amount required 
for doing so was got by the sale in favour of 
the plaintiff. 


(8) In this connection, Mr. Sadanandaswam.y 
has relied on a case in — ‘Cangubai v. Pagu- 
bai’, AIR 1939 Bom 403 (F), which was con¬ 
firmed in appeal in — ‘Gangabai v. Pagubai’, 
AIR 1940 Bom 395 (G). In that case, the 

plainafl to whom the oroperties had been mort¬ 
gaged was impleaded as a defendant in the 
maintenance suit and during the pendency of 
chat suit the plaintiff purchased the property, 
the consideration for the sale being the amount 
due on the mortgage deed plus a small amount 
paid in cash. Subsequently, a decree for main¬ 
tenance was passed and a charge was created 
on the properties in suit. But before the de¬ 
cree was actually passed the plaintiffs name 
was struck off from the file. 


If the present plaintiff had at least been im¬ 
pleaded in that suit, he might have easily been 
able to represent these facts and got defendant 
2’s charge restricted to the other items. The 
Court directing such a charge was not bound 
to create one on all the items cf defendant I’s 
properties. Defendant 1 though he was made a 
party in that in ‘forma pauperis’ suit appears 
to have consented to defendant 2 being allow¬ 
ed to sue as a pauper and then merely filed 
some defence and subsequently absented him¬ 
self; he took no sten^ to contest her suit, be¬ 
came ex narte and allowed an ex parte decree 
to be passed. 

The plaintiff has alleged that he fraudulently 
got the maintenance suit filed by his wife. It 
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is difficult to resist the conclusion that he was 
colluding with her in the later stages of that 
suit., and had ceased to contest his wife’s claim 
and allowed all the items of properties to be 
charged after he had himself secured lull bene- 
jfit under Exts. D and F. In these ciicum- 
' stances* the charge which was created subse¬ 
quently in favour of defendant 2 cannot be 
• allowed to prevail over the plaintiff's superior 
^rights. 

(11) The plaintiff as a person who had suffi¬ 
cient interest to claim redemption under S. 01, 
T. P. Act could, it may well be argued, by 
reason of the payment made by him, claim a 
right by way of subrogation under S. 02 and 
defendant 2’s charge could only be subordinat¬ 
ed to those rights. Defendant 2 has r:ot offered 
to pay even the amount due under the mort¬ 
gage decree which was one clearly binding on 
the properties subject only to which her charge 
to maintenance could have been made and she 
did not implead even Junjappa the mortgagee 
decree-holder auction purchaser in her suit for 
maintenance which clearly shows a lack of 
bona fides. 

(12) The learned Counsel for the respondent 
•contends that his client is entitled to succeed 
on another ground also. He urges that though 
the sale under Ext. F was subsequent to the 
maintenance suit, the agreement Ext. D uncDr 
which defendant 1 received the full amount of 
consideration for the proposed sale and agreed 
to convey the properties — items 1 and 2 -- 
was prior to that suit. He argues that the ope¬ 
ration of the ‘lis’ could only be subject to the 
prior rights — it may be ‘in personam’, creat¬ 
ed by that agreement in favour of the plaint iff; 
defendant 2 could not have attacked that 
agreement in any way and its genuineness and 
bona fides is beyond question as the considera¬ 
tion was directly to Junjappa the decree- 
holder in O. S. 108 of 37-38. 

In this connection, he has referred to a Patna 
case — ‘Naraynna Prasad v. Raj Kishore’, AIR 
1951 Pat 613 (K). In that case under an un¬ 
registered agreement A agreed to grant a lease 
to B of certain premises and B entered into 
possession and effected the necessary repairs 
to make it fit for a cinema theatre which, it 
had been agreed upon, B should make. During 
• he pendency of a suit which was subsequently 
filed by one C who had notice of this contract 
for specific performance of a rival agreement 
which he claimed A had entered into to lease 
the same premises to himself, A executed a re¬ 
gistered lease deed in favour of B. 

On a contention that that lease in favour of 
B was subject to the rule of ‘lis pend^s’ it 
was held that under S. 52, Transfer of Property 
Act protection is given only to the rights of 
the parties as they existed when the suit was 
commenced and find embodiment in the decree 
in the suit; while nothing done by a pa r ty 
during the pendency of a suit could affect the 
rights of the other party, still if a right existed 
m a stranger from before in relation to the 
property it could not be affected merelv be¬ 
cause the title to the property in pursuance of 
that right was perfected during the pendency 
of the suit. 

It was held further that if B had be^n im- 
pleaded in C’s suit for specific performance H 
could have been able to rely on S. f>3A. T P. 
Act and the fact that while standing in this 
position B took a lease from A could "cot 
worsen his position; and that he could there¬ 


fore resist the execution of the decree obtained 
by C. I think that case has been decided 
mainly on its facts and is based on a clear 
finding that B was in possession, that C had 
notice cf his rights and that B could in any 
case rely on S. 53A of the Transfer of Property 
Act; and it cannot be applied to the present 
case. 

In my opinion, however, too wide a recog¬ 
nition of a mere contract to sell which the 
Transfer of Property Act has specifically de¬ 
clared does net of itself create any interest ;n 
or charge on such property might be engraft¬ 
ing a rather too extensive an exception and 
making a rather dangerous inroad into the 
beneficial and vitally necessary operation of 
the rule of ‘lis pendens’ as defined in S. 52, 
T. P. Act, aud may not be justified by the 
wording of that section. That section lays 
down that no property concerned directly in a 
suit can be transferred or otherwise dealt with 
by any party to the suit so as to affect the 
rights of any other party thereto except under 
the authority of the Court on such terms ns 
it mav impose. 

(13) Jn the result this appeal fails and is 
dismissed with costs. 

B/V.R.B. Appeal dismissed. 
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MALLAPPA J. 

Hutchegowda. Plaintiff-Appellant v. H. M. 
Basaviah, Defendant-Respondent. 


Second Appeal No. 263 of 1949-50, D/- 9-10- 
1952. against decree of Sub. J., Hassan, in R A. 
No. 27 of 1948-49. 


(a) Limitation Act (1908), Art. 113 — Date 
fixed for performance. 

Article 113 contemplates two kinds of 
cases. In one kind, the time of perfor¬ 
mance is fixed in the contract itself and in 
the other it is not so fixed. Though the 
word ‘date’ is used in the Article, it should 
not be taken that a particular date should 
specifically be stated in the agreement. In 
tact, even it the time of performance can¬ 
not be ascertained at the lime of the agree¬ 
ment itself, but can be ascertained at the 
time of performance, it may be said to be 
a case where the date is fixed for the per¬ 
formance of the contract. AIR 1950 Mad 
820, Rel. cm. 

Held that an agreement to execute a 
sale deed after ‘Saguvali chit’ was given 
was a contract in which date was fixed. 

/ p O r»Q O \ 

Anno: Lim. Act, Art. 113, N. 7 

(b) Contract Act (1872), S. 23 — Agreement 
not to bid against each otiier. 


Where two persons enter info an agree¬ 
ment not to raise the bids in revenue sales 
but to divide the property purchased bet¬ 
ween themselves, the effect of which is 
to prevent the land from being sold for its 
real value, such agreement is void as its 
object is fraudulent and unlawful. AIR 
1933 Oudh 124, Rel. on. (Para 3) 

Anno: Contract Act, S. 23 N. 27. 


H y . Sreenivasaiya, for Appellant; 
Muddappa, for Respondent. 


K. P. 
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CASES REFERRED TO 

(A) (’50) AIR 1950 Mad 820: 1950-2 Mad LJ 

163 (Pr 2) 

(B) (1375) 10 QB 371: 44 LJ QB 216 (Pr 2) 

(C) (’33) AIR 1933 Oudh 124: 8 Luck 233 

(Pr 3) 

JUDGMENT: The case of the plaintiff-appel¬ 
lant is that the defendant-respondent agreed to 
sell an acre cut of the land purchased by the 
latter in a revenue sale and executed the agree¬ 
ment produced along with the plaint. That agree¬ 
ment is dated 1-8-1942. It is also alleged in the 
plaint that in June 1945 there was a panchayathi 
in which the defendant received Rs. 82/- being 
the consideration amount for the land which had 
to be sold, and agreed again to sell the property 
to him. The defendant admitted that he exe¬ 
cuted the first agreement but denied the second 
agreement and also pleaded that the suit is barr¬ 
ed by time. It will be noticed that neither the 
learned Munsif nor the learned Subordinate Judge 
has found that the second agreement set up by 
the plaintiff is true. It will also be noticed that 
while according to the plaint the sum of Rs 
82/- was paid to the defendant, the notice issued 
by the plaintiff before the suit was filed, makes 
it clear that no such money was paid to the 
defendant. This oral agreement is said to have 
taken place on the land itself and as pointed out 
by the learned Subordinale Judge this is highly 
improbable. Moreover by the time the agreement 
came into existence, the defendant had convert¬ 
ed the land into a garden land and had already 
planted cocoanut trees, and under such circum¬ 
stances it will be difficult to accept that the de¬ 
fendant would have agreed to take the money 
and execute a sale deed. If there was really any 
such agreement and the plaintiff paid the money, 
as he and his witnesses have stated, he would 
not have failed to take a written agreement then 
and in fact there is no reason why a sale deed 
itself was not executed if both parties really 
agreed that the said land should be conveyed to 
the plaintiff. 

(2) The suit, however, is based mainly on the 
written agreement itself, and this agreement, as 
already stated, is not denied. The date of the 
agreement is 1-8-1942 and the suit has been filed 
on 14-6-1947, about five years after that date. 
According to the agreement the sale deed had + o 
be executed after the ‘Saguvali chit’ was given 
to the defendant. It is not disputed that the 
defendant got the ‘Saguvali chit’ and got posses¬ 
sion of the property more than three years prior 
to the date on which the suit was filed. It is 
in fact to avoid the plea of limitation that an 
attempt has been made in the plaint to show that 
there was a later agreement. It was, however, 
seriously contended in the lower appellate Court 
as is now done in this Court, that the suit is in 
time as what is applicable is the second part of 
Art. 113 of the Limitation Act. According to 
that Article, for specific performance of a con¬ 
tract, the period of limitation is fixed as three 
years and the time from which the period begins 
to run is the date fixed for the performance, cr, 
if no such date is fixed, when the plaintiff has 
notice that performance is refused. It is contend¬ 
ed by the plaintiff that no date was fixed for the 
performance of the contract and it is no doubt 
tnx'CBFrt^ «£> .mentioned in the 

agreement itsfcwL, 'But‘ the date)Jf$ clearly ascer- 
taifiaWeriteiaugh -it may r not, haye been possible 
to ascertain it on the date of the agreement 
The Article contemplates two kinds of cases. In 
one kind the time of performance is fixed in the 
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contract itself and in the other it is not so fixed 
Though the word ‘date’ is used in the article, it 
should not be taken that a particular date should 
specifically be stated in the agreement. For in¬ 
stance, if it is stated in an agreement that per¬ 
formance of the agreement should take place on 
the next Gowri feast day, it would be a clear 
case where the date of performance is fixed, 
though no actual date is specifically mentioned 
m the agreement itself. That is because the 
date can in such cases be ascertained with cer¬ 
tainty. in fact, even if the time of perform¬ 
ance cannot be ascertained at the time of the 
agreement itself, but can be ascertained at the 
tune of performance, it may be said to be a case 
where the date is fixed for the performance of 
the contract. As observed in — ‘Muniswanii 

Goundar v. Shamanna Gouda’, AIR 1950 Mad 82G 
(A): 

“The question is, what is the meaning to be 
attached to the words “date fixed” in the first- 
part of Col. 3. Do they mean the date by calen¬ 
dar or are they comprehensive enough to in¬ 
clude a date which can be ascertained with 
reference to an event certain to happen? The 
principle applicable is the doctrine of ‘Id cer- 
tum est quod certum reddi potest’. This doc¬ 
trine is stated in Broom’s Legal Maxim, p. -123 
(10th edn). 

That certainly need not be ascertained at the 
time, for if. in the fluxion of time, a day will arrive 
which will make it certain, that is sufficient. 
As, if a lease be granted for 21 years, after three 
lives in being, though it is uncertain at first, 
when that term will commence, because those 
lives are in being, yet when they die it is reduc¬ 
ed to a certainty.” 

The language used in the aforesaid passage is 
at the time when the contract was made was 
not known but could be ascertained by an event 
which subsequently was certain of happening. In 
‘Duncombe v. Brighten Club and Norfolk 
Hotel Co.’, (1875) 10 QB 371 (B), the learned 

Judges had to construe the words “if such debt 
be payable by virtue of some written instrument 
at a certain time.” Under S. 28 of 3 and 4 Win. 

4, Chap. 42, a creditor would be entitled to in¬ 
terest only if the written instrument fixed a cer¬ 
tain time for payment. Mellor J. says at p. 
377: 

“it does not seem to be material whether, that 
is done with reference to a named event on 
which payment is to be made, or by naming 
the day." 

The following maxim found in Broom’s Legal 
Maxims (5th edn. p. 623) is approved: 

Although every estate for years must have a 
certain beginning and a certain end, albeit 
there appears no certainty of years in the lease, 
yet, if by reference to a certainty it may be 
made certain, it sufficeth”. 

In this case, the agreement clearly says that the 
sale deed has to be executed after the ‘Saguvali 
chit’ is granted. The date on which the ‘Saguvali 
chit’ was given is more than three years prior 
to the date on which the suit was filed, and this 
is clearly a case in which the suit is barred by 
time under the first part of Art. 113 of the Limi¬ 
tation Act. 

(3) Even on merits, I do not think the plain¬ 
tiff has a good case. It will be noticed according 
to the allegations in the plaint itself that the 
plaintiff and the defendant came into an agree- 

c* t A 
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ment not to raise the bids in the revenue sale, 


but to divide the property purchased between them¬ 
selves. In — ‘Ramlal v. Rajendra Nath’, AIR 1933 
Oudh 124 (C), it is observed that 

“An agreement between two persons not to bid 
against each other at an auction sale is perfectly 
lawful and cannot be considered to be opposed 
to public policy. But where such agreement is 
not merely a case of an honest combination 
between two bidders to purchase the property 
at an advantageous price but goes further by 
resorting to a secret artifice for the purpose 

of defrauding a third person.it is 

void as its object is fraudulent and unlawful.” 

It is not unusual for persons like the plaintiff to 
combine in the revenue sales and prevent the land 
being sold for its real value. 

(4) Then again, it will be noticed that the plain¬ 
tiff had no idea of enforcing his rights till the 
defendant raised a cocoanut garden on the land 
purchased by him and it is only after the defen¬ 
dant improved the land at considerable expense 
and labour and more than three years after the 
date fixed for performance of the contract that 
the plaintiff thought of filing this suit. The su’t 
of the plaintiff was therefore rightly dismissed. 

(5) The appeal stands dismissed with costs. 

B/D.R.R. Appeal dismissed. 


AIR 1954 MYSORE 31 (Vol. 41 €. N. 13) 

VASUDEVAMURTHY J. 

B. Rajeswariamma, Petitioner v. K. M. 
Viswanath, Respondent. 

Criminal Revn. Petn. No. 87/1952-53, D/- 
19-2-1953, against order of City Magistrate, 
Bangalore, D/- 23-G-1952. 

(a) Criminal P. C. (1898), S. 488(3) — 

Second marriage by husband — ((Mysore) 
Hindu Law Women’s Rights Act (10 of 1933), 
S. 23). 

An order awarding separate mainten¬ 
ance to the first wife is correct and pro¬ 
per where the husband has married again 
and his offer to take the first wife back 
and treat her well cannot be said to be 
sincere : AIR 1950 Mad 357, Rel. on. 

(Para 6) 

Anno: Cr. P. C., S. 488 N. 2, 17, 21. 

(b) Criminal P. C. (1898), S. 488 — Rate of 

maintenance. 

If a man has the luxury of more wives 
than one his liability to maintain them is 
not lessened thereby. Under S. 488, Cri¬ 
minal P. C. the husband is under a per¬ 
sonal obligation to maintain his wife and 
the rate to be fixed depends on the needs 
and requirements of the person who is to 
receive the maintenance as well as on the 
present means and the earning capacity of 
the person who is bound to pay the same. 
AIR 1926 Mad 59, Rel. on. 

(Husband getting Rs. 100 p. m. with 

allowances and having mother, two 

younger brothers, a sister and second 

wife to support — First wife still very 

young Maintenance allowed at Rs 30 
Per month.) (Para 7) 

Anno: Cr. P. c„ S. 488 N. 7, 8, 13. 

H. V. Narayana Rao, for Petitioner. 


CASES REFERRED: 

(A) (’50) AIR 1950 Mad 357: 51 Cri LJ 775 

(Pr 6) 

(B) (’26) AIR 1926 Mad 59: 49 Mad 891: 26 

Cri LJ 1597 (Pr 7) 

ORDER: This is a revision petition which 
has been filed against the order of the City 
Magistrate, Bangalore, dismissing the peti¬ 
tioner's application for maintenance against 
her husband under section 488, Criminal P. C. 
The respondent though served is absent and 
unrepresented. 

(2) I think this is a clear case in which the 
respondent is bound to give maintenance to 
the petitioner. Admittedly the respondent has 
been writing letters to the petitioner’s brother 
asking for money. The learned Magistrate has 
tried to make some distinction between requests 
for money and demands for the same which is 
really of no substance where the person ask¬ 
ing. is a son-in-law of the family who is post¬ 
poning taking his wife to live with him. In 
Ex. p-6 the respondent has “cautioned” the 
petitioner’s brothers not to be “beggarly” and 
“ridiculous” when arranging for nuptials and 
that if they do not spend “a few hundreds” 
“the consequences will be very undesirable”. 
In Ex. p-8 he has written a registered letter 
to his wife that if within 15 days after its 
receipt her parents and guardians do not come 
to settlement after satistying all the conditions 
of premarriage promises he will be at liberty 
to marry again after treating the marriage of 
the petitioner as completely cancelled and he 
has referred her to some earlier letter in which 
he had set out what the terms of the premarri¬ 
age were. He has not even stated in Court 
what those promises were and he has admitted 
in his evidence that “no financial promises 
were made before marriage”. 

(3) Apparently the respondent has not taken 
the petitioner to live with him as he feels that 
some pre-nuptial promises between himself and 
the girl’s mother were not fulfilled. If the 
petitioner’s mother had made such promises 
before the marriage it was for him to have 
claimed them from her and not made it a pre¬ 
text ^ for neglecting or refusing to take the 
petitioner to live with him and to maintain 
her as his wife. The learned Magistrate ap¬ 
pears to have viewed this conduct of the peti¬ 
tioner rather lightly which I am not prepared 
to do. The respondent has married a second 
wife thereby ruining the life and prospects of 
the petitioner, a young girl who has no father. 
She appears to be a girl of some education and 
the. respondent has made her an innocent 
victim of some mercenary differences between 
her mother and himself. He has not even 
suggested anything against the petitioner or 
her behaviour and had no complaint at all to 
make about her. The offer of the respondent 
to take back the petitioner and live with her 
appears to me in the circumstances of this case 
to be thoroughly wanting in bona tides. 

(4) Moreover under S. 488 Cl (3), Criminal 
P. C. as amended in 1949 and now in force in 
Mysore, if a husband contracted a marriage 
with another wife it shall be considered to be 
a just ground for the first wife’s refusal to livc- 
with him. Even in Mysore S. 23 of the Hindu 
Law Women’s Rights Act provides that if a 
man marries a second wife he is bound to 
maintain his first wife separately and pay her 
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maintenance. I think in these circumstances 
ihe respondent is clearly liable to pay separate 
-maintenance. 

(5) A reference has been made in these 
pi oceedings to a suit pending between the par- 
lies and probably some of these matters will 
have to be gone into again in that suit. I do 
not therefore wish to go in greater detail into 
the tacts and the circumstances of the case. 

(6) In a case reported in — ‘Senapathi Muda- 
har v. Deivandi Animal’, AIR 1950 Mad 357 

j(A), Panchapakesha Ayyar J. has held that 
|an order awarding separate maintenance to the 
! first wife is correct and proper where the hus- 
; band has married again and his offer to take 
'the first wife back and treat her well cannot 
: be said to be sincere. He has observed: 

“Even if he takes her back, he will only make 
her an unpaid cook and maid for all work of 
himself and his second wife, an intolerable 
position and one to which no Court shguld 
drive a married woman.” 

(7) As regards the rate of maintenance the 
petitioner has claimed Rs. 75/- a month which 
is clearly excessive. The respondent appears to 
1)0 getting a basic salary of Rs. 80/- and is ac¬ 
cording to himself getting Rs. 100/- including 
allowances. The petitioner who is still very 
young must have a sufficient amount awarded 
to her monthly to maintain herself without at 
the same time too heavily burdening the res¬ 
pondent. In his evidence he has stated that 
he has a mother and two younger brothers and 
a sister and the second wife to maintain. The 
existence of the second wife cannot be a good 
reason to cut down the first wife’s maintenance. 
As pointed out in — ‘E. C. Kent v. E. E. L. 
Kent’, AIR 1926 Mad 59 (B) if a man has the 
luxury of more wives than one his liability 
to maintain them is not lessened thereby and 
under S. 488, Criminal P. C. the husband is 
under a personal obligation to maintain bis 
wife and the rate to be fixed depends on the 

j needs and requirements of the person who is 
to receive the maintenance as well as on the 
present means and the earning capacity of the 
| person who is bound to pay the same. I would 
| fix Rs. 30/- a month which I think is reason¬ 
able in this case taking into account all the 
circumstances. The same shall be payable from 
the date of the application for maintenance. 

(8) In the result this petition is allowed and 
the order of the lower Court is set aside and 
there will be an order directing the respondent 
to pay the petitioner maintenance at Rs. 30/- 
per month from the date of her application 
before the City Magistrate. 


Sixgri V. Doddiaii (Mallappa J.) 


B/D.R.R. 


Application allowed. 
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MALLAPPA J. 

Singri minor by guardian mother Rang- 
amma, Petitioner v. Doddiah and another. Res¬ 
pondents. 

Civil Revn. Petn. No. 74 of 1952-53. D/- 4-12- 
1952, against order of Sm. C. C. J., Bangalore, 
D/- 10-1-1952. 

Civil P. C. (1908), S. 146, O. 9, R. 13 — 
ApDlJcatiori hv legal representative to set aside 
ex parte decree. 


iii [Mallappa J J j # g 

An application under O. 9, R. 13 is not 
exempted from the general provision re¬ 
lating to procedure contained *in S. 146. A 
legal representative can therefore file an 
applicaticn to set aside an ex parte decree 
passed by a Small Cau'se Court before he is 
actually brought on the record AIR 1925 
Oudh 370, Rel. on. (Para 1) 

Anno: C. P. C„ S. 146 N. 7, 8; O. 9, R. 13 

A. lo. 

B. V. Rama Rao, for Petitioner; D. Srinivas- 
aiya, for Respondent 1. 

CASE REFERRED TO : 

(A) (’25) AIR 1925 Oudh 370: 85 Ind Cas 529 
(Pr 1) 

ORDER: This is a revision petition against the 
order passed by the Judge, Court of Small Causes, 
Bangalore, in Mis. No. 231/49-50. An ex parte 
decree was obtained against the deceased father 
of the petitioner in S. C. 1335 of 1948-49, and 
aiter the death of father the petitioner has filed 
an application under O. 9, R. 13, C. P. C. for 
setting aside the ex parte decree. Petitioner is 
a minor and his mother is her next friend. The 
petitioner's contention is that the petitioner’s 
mother came to know of the decree only when a 
notice was served on her in the Execution Case 
on 22-2-1950. The learned Subordinate Judge 
(Court of Small Causes) has rightly come to the 
conclusion that the service on the petitioner’s 
father was not sufficient and that the petitioner’s 
guardian came to know of the petition within 
thirty days from the date on which the applica¬ 
tion to set aside the ex parte decree was filed. But 
he has dismissed the petition on the ground that 
an application by a legal representative of a de¬ 
ceased defendant against whom an ex parte de¬ 
cree has been passed cannot be filed under O. 9, 
R. 13. C. P. C. It is not clear why it is so. Section 
346, Civil P. C. is as follows: 

“Save as otherwise provided by this Code or by 
any law for the time being in force, where any 
proceeding may be taken on application made 
by or against any person, then the proceeding 
may be taken or the application may be made 
by or against any person claiming under him.” 

It is clear that, as stated in the section, it is a 
case where an application could have been made 
by the deceased father of the defendant and as 
such, the Section authorises the petitioner who is 
claiming under him to make the application which 
could have been ffied by his deceased father. If 
any authority is needed. I may refer to the deci¬ 
sion in — ‘Mst. Deoki v. Jugal Kishore’, AIR 1925 
Oudh 370 (A), in which it is held that: 

“An application under 0.-9, R. 13 is not exempted 
from the general provision relating to procedure 
contained in S. 146. A legal representative can 
therefore file an application to set aside an ex 
parte decree before he is actually brought on the 
record.” 

(2) This revision petition is, therefore, allowed. 
The ex parte decree passed against the deceased 
father of the petitioner is set aside; and the small 
cause case will be taken on file and proceeded with 
bringing the petitioner as the legal representative 
of the deceased defendant. 


B/D.R.R. 


Revision allowed 
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AAR. 1954 MYSORE 33 (Vol. 41, C.N. 15) 

MALLAPPA J. 

K. T. Abdul Badsha Saheb and another, 
Plaintiffs-Appellants v. Century Wood Indus¬ 
tries (A. S. C. U.), Defendant-Respondent. 

Second Appeal No. 290 of 1949-50, D/- 14-11- 
1952, against decree of Addl. Sub-J., Banga¬ 
lore, in R. A. No. 32 of 1948-49. 

(a) Partnership Act (1932), S. 4 — Essen¬ 
tials of partnership. 

In order to constitute a partnership (1) 
there should be a relationship between 
two or more persons; (2) those persons 
must run a business; (3) the business 
must be run with the intention of realising 
profits; (4) every one of Ihe partners 
should share the profits and (5) the busi¬ 
ness should be run by all or any one of 
them acting for all. (Para 3) 

Anno: Partnership Act, S. 4 N. 1. 

(b) Partnership Act (1932), S. 4 — Agree¬ 
ment to share profits. 

What the section requires is not actual 
division of profits; but parties agreeing to 
share the profits. (Para 3) 

Anno: Partnership Act, S. 4 N. 3. 

( c ) Partnership Act (1932), S. 4 — Co- 
owners and partners — Distinction. 

The distinction^ between co-owners and 
parlners is that in the case of co-ownership 
the co-owners do not intend to carry on a 
business, still less do they intend to share 
the profits realised. On the other hand, in 
case of partnership concern the partners 
intend to carry on business with money or 

property which belongs to both of them. 

They intend to realise profits and share 
the same. (Para 4) 

Anno: Partnership Act, S. 4 N. 1. 

(d) Partnership Act (1932), S. 4 — Propelty 
belonging to two Mahommedan brothers sold 
by them — Sale proceeds invested for running 
business with idea of realising profits to be 
shared by both — Both to carry on business 
— Association held to be partnership. 

_ (Para 4) 

Anno: Partnership Act, S. 4 N. 8. 


(e) Partnership Act (1932), S. 4 — Agree 
ment between persons. 

An agreement of a partnership need not 
be express. It can arise out of a mutual 
understanding evidenced by a consistent 
course of conduct, and indeed, by the ex¬ 
press admission of the parties concerned. 
AIR 1938 Nag 324, Rel on. (Para 5) 

Anno: Partnership Act, S. 4 N. 2. 

A. Viswanatha Iyer, for Appellants; D. Rrini 
vasiah, for Respondent. 

CASES REFERRED : 

>£> U883) 26 Ch D 107: 53 LJ Ch 1025 (Pr 4' 

< e ) (ol) AIR 1931 Mad 553: 54 Mad 54: 

( I? I* ' 

(C) C38) AIR 1938 Nag 324: 177 Ind Cn/sV 

(Pr 5! 

JUDGMENT: The plaintiffs styling them 

ir V *t> S ^• A. Rasheed & Coy.’ bv partner: 

p* Abdul Badsha Saheb and K. T. Abdu 

SSJlf 6 * ? led a suit against the defendant-res 

for recov ery of some money due ir 
??® ectl0 A n with their having supplied soiru 
Among other grounds the defendan 
ended that the firm of the plaintiffs wa: 
1954 Mysore/5 & 6 


not registered in the books of the Registrar of 
Firms as required under the Partnership Act 
and that the suit is, therefore, not maintainable 
under S. 69 (2), Partnership Act. The plaintiffs 
on the other hand contend that they are the 
sole-proprietors of the business which is net a 
firm in the strictest sense of the word and that 
though their company is not registered the suit 
filed by them is tenable. Both the Courts be¬ 
low have dismissed the suit on the ground that 
the plaintiffs’ company is a firm and that it 
ought to have been got registered and as the 
same is not registered the suit is not maintain¬ 
able. 

(2) The main point for consideration is whe¬ 
ther the concern run by K. T. Abdul Badsha 
Saheb and his brother K. T. Abdul Rasheed 
under the name and style K. T. A. Rasheed & 
Coy., is a firm of partners or not. According 
to the evidence of K. T. A. Rasheed, the two 
brothers are living together and have not di¬ 
vided the properties which jointly belong to 
them. The two brothers sold a garden of theirs 
tor Rs. 5.000/. and invested this sum in busi¬ 
ness. He states that there is no partnership 
agreement between them, but he admits that if 
ha and his brother have to divide the pro¬ 
fits, each of them will get half the profits. They 
have been acquiring properties jointly for the 
benefit of both of them. In cross-examination it 
has been elicited that either one or the other 
brother might take a loan and that payment 
may be made by either of them. 

(3) What has to be considered in this case is 
whether under the circumstances referred to 
above, it could be said that the concern run by 
K. T. Abdul Badsha Saheb and K. T. Abdul 
Rasheed is a partnership concern. According to 
S. 4, Partnership Act, 

“ ‘Partnership’ is the relation between persons 

who have agreed to share the profits of a 

business carried on by all or any of them act¬ 
ing for all.” 

The first point to be noticed in this definition 
is that before we think of partnership there 
should be a relationship between two or more 
persons. The second point that will be noticed 
is that these persons must run a business. Third¬ 
ly, the business must be run by them with the 
intention of realising profits. Fourthly it is 
not sufficient if the profits are intended to be 
taken exclusively by one of the partners The 
agreement must be that every one of the part¬ 
ners should share the profits. The last but not 
the least of the points that have to be borne in 
mind is whether there was an agreement bet¬ 
ween the parties that the business should be run 
b> T all or any one of them acting for all. 

In this case it will be noticed that the con¬ 
cern is run by more than one person. Admittedly 
the plaintiff-company is running a business, it 
is not disputed that their intention is to realise 
profits. What is contended is that they have 
at no time divided the profits and that it is 
possible they may never divide in their life¬ 
time. But it is admitted that in case they 
divide, each will get half a share in the profits. 
As regaids tlie last i>oint, the evidence referred. 

4 j « # i | , _ one of the two is acting for 
both either in borrowing money for the oncern 

or in discharging the loan. In fact it will be 
noticed that the suit transaction was entered 
rnto by one of the partners and the other brother 
K. T. Abdulla examined as third witness for 
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the plaintiffs clearly admits that he does not 
know anything about the suit transaction. 

It is thus clear that all the conditions referred 
to above are fulfilled and if at all the only 
point in respect of which there is some difference 
of opinion between the parties is that there 
was at no time division of profits. It may 
happen that they never divide profits; but it has 
to be remembered that what the section re¬ 
quires is not actual division of profits; but 
parties agreeing to share the profits. It is not 
contended that the profits of the business have 
to be taken exclusively by one of the brothers; 
and it is clear that the profits have to be shared 
by both and that at such a time as the parties 
might think of dividing, however remote that 
time might be, the two brothers are entitled to 
divide the profits. 

(4) Sri Viswanatha Iyer, the learned counsel 
for the appellant could only say that the rela¬ 
tionship between the two brothers is that of 
joint proprietors and it does not amount to one 
of partners. The distinction between co-owners 
and partners is that in the case of co-owner¬ 
ship the co-owners do not intend to carry on 
a business, still less do they intend to share 
the profits realised. On the other hand, in case 
of partnership concern they intend to carry on 
business with money or property which belongs 
to both of them. They intend to realise profits 
and share the same. If two or more persons 
buy a land on joint account with the intention 
of having an interest according to the amounts 
invested by them they are merely co-owners. 
They do not become partners merely because 
they are entitled to share the income they get 
according to their shares. 

On the other hand if two or, more per¬ 
sons put together certain amounts of money 
in certain shares for the purpose of pur¬ 
chasing properties and selling them for 
profits for common benefit, it has to be 
said that such a business amounts to a partner¬ 
ship concern. That is if two or more persons 
expressly acquire property for the purpose of 
joint business they bring the property into 
partnership stock and they become partners. If, 
however, by the agreement the parties merely 
intend to acquire the properties in shares leaving 
each of them to do whatever he liked with his 
share, that will not amount to partnership. In 
this connection it is useful to notice the follow¬ 
ing observations made in the decision reported 
in — ‘London Financial Association v. Kelk\ 
(1883) 26 Ch. D. 107 at p. 143 (A): 

“One of the charges pressed by the plaintiffs 
was that the directors, by entering into the 
agreement of August 1865 had committed the 
Association to a partnership with Mr. R, and 
Messrs. Kelk & Lucas, and that they had, in 
this respect violated and exceeded the terms 
of the memorandum, and had exposed the as¬ 
sets of the Association to the risks attendant 
upon a partnership. It does not appear to 
me that either in law or in fact any kind of 
partnership was created. Each of the three 
parties was entitled under the contract to an 
undivided share in the subject. Each paid 
for that share with individual separate money. 
The three had, no doubt, in a sense, a com¬ 
mon interest in the subject, but no cne of 
the essential elements of a partnership was 
found to exist in the case, for no one of them 
could interfere with either of the others in 

whatever disposition the other might make of 


their separate shares, nor could the death or 
bankruptcy or transfer or devolution of the 
shares of any one of the parties' affect the 
rights of the others; neither of them could, 
object to the introduction of any other per¬ 
son, or be liable in respect of any debt or 
engagement of the others. 

Nor can it be truly said that any analogy 
exists between this case and the well-known 
cases in bankruptcy where, one partner, a. 
trustee, having employed trust moneys with 
the knowledge and consent of his co-partners 
in the partnership business, joint debt is con¬ 
tracted by all the partners. Here the only 
money furnished by the directors was for the* 
purchase of the separate share acquired by 
them, while each of the parties dealt only 
with their own moneys and each of them ac¬ 
quired rights and interests wholly distinct: 
from those of the others.” 

In this case a property which belonged to the 
two brothers was sold for Rs. 5,000/-. This sunt) 
was invested for running a business with the 
idea of realising profits to be shared by both. 
They were co-owners of the property sold and 
in the amount realised, but when the amount , 
which belonged to both of them was invested in 
a business with the intention of realising and 
sharing the profits and when they agreed that 
both of them should carry on the business and- 
that each of them should carry it on behalf of 
the other, as is clear by the evidence of the two 
brothers, their association or concern is one co¬ 
partnership. » 

(5) A contention was raised that the brothers 
are carrying on business as in the case of a joint 
Hindu family and that it is not unusual in these 
parts that Muslim brothers behave like Hindu 
brothers. But there is no evidence to show that 
by custom, Hindu Law is applicable to the plain¬ 
tiffs. As observed in — ‘Mahomed Abdul Rahim 
v. Mahomed Abdul Hakim’, AIR 1931 Mad &5S 
(B), relied on in the course of arguments: 

“It is not an uncommon thing in the Madras- 
Presidency where members of a Mohamedan. 
community live surrounded by Hindus that 
they absorb and adopt Hindu social ideas and 
tend to look on their own social customs from 
a Hindu point of view. It is very common 
in the Madras Presidency for descendants of 
Mahomedans to live and trade together an<t 
the property of the ancestor is then held by 
the several members of the family in the 
shares to which they are entitled under the 
Mahomedan law. 

Where the descendants of a deceased Maho- 
medan live and trade together and the pro¬ 
perty is held by the several members accord¬ 
ing to their shares under Mahomedan law, 
the Court in a suit for profits by the other 
members of the family will not obviously 
apply Hindu Law, but that is not the proper 
way to decide cases of such kind though it 
may be the way of least resistance. Such cases 
are not problems of law nor does their deci¬ 
sion depend upon the ideas of law which the 
parties have put in their pleadings but are 
concerned with questions of fact and have to 
be decided on the facts.” 

In this case no question of any family property 
arises and no question of the property of minors- 
or persons who have not actually come to an 
agreement to run the business for purposes ot 
trade is involved. This is a case of two brothers- 




1954 


Periera v. Siddalingappa (Vasudevamurthy J .) 


Mysore 35 


agreeing to use their joint funds for purposes of 
running a business for profit for the benefit of 
both. It may or may not be true that there 
was no express agreement between the brothers 
but there is hardly any doubt that there was 
implied agreement between them to run a busi¬ 
ness for profit to be shared by both, each acting 
for the other in running the business. As ob¬ 
served in — Haji Isa Haji Noor Firm v. Saru 
Bar, AIR 1938 Nag 324 (C) by Vivian Bose J. 
which w r as a case in which two members of a 
Mohamedan family were found to be running a 
business as in this case; 

“An agreement of partnership need not be ex¬ 
press. It can arise out of a mutual under¬ 
standing evidenced by a consistent course of 
conduct, and indeed, by the express admission 
of the parties concerned.” 

It is also observed in that case as follows: 

“When more than one businessman associate 
together for the purpose of carrying on a 
business, it is legitimate to infer that they 
are not doing if for philanthropic purposes 
but intend to make a profit out of it; also that 
they all intend to share in the benefit of the 
proceeds. The person who actually conducts 
the business acts on behalf of all his asso¬ 
ciates, that is to say, on behalf of all who are 
joint proprietors with him. He does not act 
for his own separate and exclusive benefit. His 
intention is obviously to further the business 
as a whole for the benefit of all who own 
the concern.” 

These observations are clearly applicable to the 
facts of the present case and it is clear that 
the concern of the plaintiffs is one of partner¬ 
ship. The lower Courts were therefore right 
in dismissing the suit on the ground that the 
suit is not maintainable as the plaintiffs’ firm 
was not registered in the books of the Registrar 
of Firms, as required under the Partnership 
Act. 

( 6 ) During the course of the suit the plain¬ 
tiffs who filed the suit as partners applied for 
amendment and this was allowed and with the 
amendment the name of the plaintiffs’ concern 
was changed as K. T. A. Rasheed & Coy., by its 
proprietors K. T. Abdul Badsha Saheb and K T. 
Abdul Rasheed. It is clear even here that the 
suit continued to be by K. T. A. Rasheed & Coy., 
by its proprietors. It need hardly be said that 
partners of a firm are also its proprietors. How¬ 
ever when this appeal had to be filed it was 
realised that the suit should have been filed in 
the name of the two brothers, if necessary, by 
describing them as proprietors of the company, 
and in fact the appeal was filed by “K. T. A. 
Abdul Badsha Saheb and K. T. Abdul Rasheed, 
proprietors of K. A. Rasheed & Coy.”. 

If it was intended that the suit should be filed 
by the two brothers & not by the company, this 
is no doubt the correct form in which they should 
*ave described themselves in the plaint. It is 
***** strange that an amendment was not 
sought for in the form in which the appeal 
is now filed. However, though the suit has 
been filed in the name of the firm the appeal 
nas been filed by the two brothers in their 
naividual capacity and a question was raised 
A! j a PPeal is not maintainable as it was 
ed . by the company who was the party 
o the suit and the regular appeal filed in the 
first appellate Court. 


To rectify this defect an application has been 
filed to restore the name of the company by its 
proprietors as the plaintiff-appellant. The pro¬ 
per thing for the appellants to do was to file 
the appeal in the name of the company as it 
stood after amendment in th*e trial Court and 
then to seek for the amendment to substitute 
the names of the brothers as plaintiffs. No pur¬ 
pose is gained by allowing the amendment now 
sought for and after all irrespective of the 
amendment the main question is whether the 
two brothers are partners of a firm and it has 
been held that they are. Therefore no useful 
purpose is served by any amendment as even 
if the amendment is allowed it would be of no 
help to the plaintiffs. 

(7) In the circumstances, the appeal stands 
dismissed with costs. The application for amend¬ 
ment is also dismissed. 

B/V.R.B. Appeal and application dismissed. 
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VASUDEVAMURTHY J. 

Periera, Plaintiff-Appellant v. H. K. Sidda¬ 
lingappa and others, Defendants-Respondents. 

Second Appeal No. 362 of 1949-50, D/- 22-10- ' 
1952. against decree of Addl. Sub. J., Mysore 
in R. A. No. 44 of 1948-49. 


Limitation Act (1908), S. 15 and Art. 109 — 
Injunction restraining purchaser in revenue 
safe from taking delivery of possession — Suit 
lor mesne profits by purchaser. 


^laintm purchasing property in revenue 
sale — Defendants filing suit for declara¬ 
tion of their rights and obtaining tempo¬ 
rary injunction restraining plaintiff from 
taking delivery of possession — Suit of de¬ 
fendants ultimately failing — Plaintiff ob¬ 
taining delivery of possession and suing 
defendants for mesne profits — S. 15 does 
not apply — Plaintiff is entitled to mesne 
profits only for a period within three years 
prior to suit: AIR 1933 Lah 615; AIR 1949 
Mad 279 and 48 Mys HCR 1 , Foil. 

a r • a . ^ (Paras 7 and 10) 

Anno: Lim. Act, S. 15 N. 6 . 

V. Krishnamurthy, for Appellant; D. Putta- 
swamy, for Respondents (Nos. 2 and 3 ) 

CASES REFERRED : 

* (A) (’33) AIR 1933 Lah 615: 146 Ind Cas 939 

(Pr 7) 

(B) (’27) AIR 1927 All 446: 49 All 565 (Pr 7) 
(C > < AIi * 1949 Mad 279: ILR (1948) 2 

(D) (’42) 48 Mys HCR 1 . (p* 9 ) 

JUDGMENT: The plaintiff’s suit for damages 
by way of loss of rent occasioned to him by the 
defendants who were in unlawful possession of 
the plaint schedule property which he had pur¬ 
chased at a Revenue sale was decreed partially bv 
the Second Munsiff, Mysore. On appeal the Ad¬ 
ditional Subordinate Judge, Mysore, dismissed the 
suit and. the plaintiff has come up in second ap¬ 
peal* 


(2) The suit was originally brought against two 
defendants who were brothers of one H. K. Sivanna 
who is now dead. The suit property was sold 
by the Revenue authorities for recovery of the 
balance of the House Building Advance which had 
been borrowed to put up the suit house bv the 
deceased Sivanna who was an employee in the 
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Mysore Government Electrical Department. After 
purchasing the property the plaintiil applied for 
delivery oi possession but he was prevented from 
taking possession on account of obstruction caus¬ 
ed by tire defendants, who had also filed a suit 
for declaration of their rights and for permanent 
injunction and had also obtained orders oi tem¬ 
porary injunction in the course of those 
proceedings. Defendant 2 died subsequent to the 
suit and defendants 2ta> & 2(b) and defendant 
1 were brought on record as Ins legal representa¬ 
tives. In this appeal only defendants 2(a) and 2 
(b) are represented by Counsel on behalf of a 
guardian appointed by Court. Defendant 1 though 
served has not appeared. 

(3) The learned Munsiff found that the defen¬ 
dants did obstruct the plaintiff and prevented 
him from taking possession of the suit propetry 
or recovering any rents from the tenant Srinivasa 
Iyer. He was of the opinion that there was no 
substance in the contention that as the plaintiff 
had failed to prove that the defendants were actuat¬ 
ed by any malice in filing then* suit and obtain¬ 
ing orders of temporary injunction he was net 
entitled to recover rents by way of damages. He 
also found that the plaintiff was entitled to such 
damages by way of rent from 19-5-41 to 3-10-45 
at Rs. 15/- per month as against a somewhat 
larger claim which had been made by the plain¬ 
tiff. The learned Subordinate Judge was, how¬ 
ever, of the view that fixe plaintiff had not made 
out either malice or want of reasonable and pro¬ 
bable cause on the part of txie defendants and 
that he had also failed to make out that the defen¬ 
dants obstructed him in obtaining possession. 


I think it is quite clear from the evidence in 
tins case, documentary and oral, that the defen¬ 
dants did obstruct the plaintiff and prevent him 
from recovering possession. The plaintiff as P. W. 

1 had deposed that after obtaining Ex. B, the 
sale certificate, he applied for possession through 
Revenue authorities and they directed him to ap¬ 
proach the Civil Court. He then filed 'a petition 
for delivery of possession in the Court of the 
First Munsiff, Mysore, and that Court ordered 
such delivery. The defendants then filed O. S. 
No. 9-42-43 in the Subordinate Judge’s Court, My¬ 
sore, and applied for and obtained an ad interim 
order of temporary injunction on 1-8-42 restrain¬ 
ing the plaintiff from taking delivery of posses¬ 
sion of the propetry in suit, pending disposal of 
the application. Later on. on that order being 
vacated by the learned Munsiff they filed Misc. 
Appeal No. 25 of 42-43 before the District Judge & 
secured an order in their favour by which the ad 
interim r^der was restored. O. S. No. 9/42-43 was* 
later on dismissed after trial and the defendants 
filed an appeal against that judgment in R. A. 
90/43-44. Along with their appeal they ap¬ 
plied for and again obtained an order of tem¬ 
porary injunction from the District Judge which 
was in force till the appeal -was ultimately dis¬ 
posed of against them. In support of their ap¬ 
plication for temporary injunction before the Dis¬ 
trict Judge they filed an affidavit Ex. H wherein 
it was expressly stated that the properties belong¬ 
ed to a joint family of themselves and deceased 
Sivanna and that though the appellants were re¬ 
siding in the premises of the suit property, if the 
present plaintiff was not restrained from taking 
possession of the property, substantial and incal¬ 
culable injury would result to them and they 
would be wrongfully deprived of possession of the 
property by virtue of proceedings which were not 
binding on them. 

'The learned Munsiff has properly given con¬ 
siderable weight to Ex. H but the learned Subordi¬ 


nate Judge was of the view that even assuming 
that the facts stated in it were true they were 
insufficient to hoid, in the absence of proof of 
malice and want of reasonable and probable cause, 
to entitle the plaintiff to recover damages for use 
and occupation and that, in spite of the state¬ 
ment in Ex. I-i, the plaintiff had to make out 
affirmatively that the defendants did obstruct the 
plaintiff. I think that this is not at all the pro¬ 
per way in which this matter has to be viewed. 
The defendants had, on oath, admitted in Ex. 
II that they were in possession of the property 
and in the absence of very clear evidence to the 
contrary they could not ask the Court to treat 
Ex. H so lightly. The plaintiff has sworn that 
when he went to take possession defendant 1 ob¬ 
structed him, that the other defendant was also 
present and that the Taluk authorities drew up 
a mahazar and made a report. Mr. Puttaswamy, 
learned Counsel who appears for the defendants, 
says that the plaintiff should have summoned the 
mahazar. But I fail to see why it was necessary 
for him to do so in view of their repeated state¬ 
ments in the course of the proceedings in O. S. No. 
9 of 42-43 and R. A. No. 90/43-41 and Mis. A. No. 
25/42-43 that they were in possession. 

(4) Mr. Puttaswamy next contends that the 
plaintiff has admitted that defendant 2 was not 
residing in the suit house at any time and that 
the property might have been in the possession 
of one Srinivasa Iyer who has been examined on 
commission as a lessee under Puttabasamma, widow 
of Sivanna. Srinivasa Iyer no doubt says that 
defendant 1 was not residing in the house 
during the period when he was occupying it and 
that he was a tenant of one Puttabasamma in 
the house. He obstructed the delivery of posses¬ 
sion being made to the plaintiff as per Ex. 1(a) 
on 12-9-45 but he was ejected. It is difficult to 
believe his evidence. He says there was a lease 
deed executed by him in favour of Puttabasamma 
written on an ordinary plain paper. The defen¬ 
dants have not summoned even that paper. The 
witnesses has no references to show that he ever 
paid rent to Puttabasamma. He says he sent some 
of the rents by M. O. but he has not preserved 
any of the M. 6. coupons. He says Puttabasamma 
had written a letter as per Ex. IV(a) on 9-7-42 
in which she asked him not to pay rents to any¬ 
body else except to herself and also to pay the 
taxes due on the house directly to the Municipa¬ 
lity. That letter is said to have been delivered 
‘muddam’ to him and there is no other proof that 
it was written by Puttabasamma. No taxes ap¬ 
pear to have been paid by the witness as required 
by Ex. IV-a. The witness has not produced any 
receipts for having paid any rents or taxes nor 
does he even say that he acted according to the 
terms of Ex. IV-a and accounted for the balance 
of rents to Puttabasamma. 

Puttabasamma who is a close relation of the 
defendants has not been examined and though 
defendant 1 says that she is not well disposed 
towards him it is not likely that she would not 
have supported the defendants as against a stran¬ 
ger like the plaintiff. 

(5) A person must be held liable for the natural 
and probable consequences of his conduct and ac¬ 
tion and if the defendants persisted in making 
claims which have now turned out to be false 
about their ownership of the property and have 
kept away the plaintiff from securing the bene¬ 
fits of the Revenue sale in his favour they are 
bound to compensate him by wa^ of damages. He 
would be entitled to recover from them by way 
of mesne profits or damages the loss he has sus¬ 
tained by their conduct. In my opinion it is 
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immaterial if defendant 2 was not living in the 
house or if only defendant 1 was living in it. If 
they successfully kept the plaintiff out of posses¬ 
sion they cannot complain that the tenant did 
not pay them any rents or paid someone eise 
the rents when the Court has accepted their state¬ 
ment and issued temporary injunctions in their 
favour. Defendant 2 has made common cause 
with defendant 1 in all those proceedings and is 
a joint tort feasor with him. 

(6) The learned Subordinate Judge erred in 
considering that this was a suit for damages for 
obtaining injunction orders wrongfully. He thought 
that it was necessary in a suit like the present 
for the plaintiff to make out want of bona tides 
on the part of persons obtaining those orders. But 
the present suit is for damages by way of mesne 
profits by an owner who hes been kept out of 
possession by the defendants. The injunctions were 
obtained m the course of legal proceedings merely 
with the object of keeping the plaintiff out oi 
such possession and the defendants must compen¬ 
sate the plaintiff if it is lound that they were res¬ 
ponsible for keeping the plaintiff wrongfully out 
of possession. 

(7) Mr. Puttaswamy has next urged that the 
learned Munsil'f erred m making a decree for 
mesne profits for a period earlier tnan three years 
before suit. He urges that the plaintiff’s suit if 
one for recovering mesne profits by way of 
damages falls under Alt. 109, Limitation Act which 
prescribes a period of three years for such suit 
time begins to run when the profits are re¬ 
ceived; and that S. 15, Limitation Act on which 
reliance has been placed by the Mtmsiff to award 
a decree for a longer period nas no application. 
That position appears to be correct. Section 15, 
Limitation Act in terms does not apply to the 
facts and circumstances of tills case as the injunc¬ 
tion was not against the institution of any suit or 
any execution application for recovery of rents or 
mesne profits but only againrst taking possession 
of the property. Mr. Puttaswamy has in this 
connection referred to a case in — ‘Basheshar 
Das v. Diwan Cband’, AIR 1933 Lah 615 (A), 
which fully supports him. In that case the plain¬ 
tiff purchased certain property at an auction sale. 
Objections were raised by the defendant on the 
execution side that the plaintiff was entitled to 
get only a l/3rd share in the house. Both parties 
then filed declaratory suits to establish their rights 
and ultimately the plaintiff was declared the sole 
owner of the house by virtue of the auction sale 
and the suit of the defendant failed. In the 
course of the litigation the defendant had obtain¬ 
ed stay of delivery of possession twice. After the 
plaintiff obtained possession of the property he 
brought a suit to recover mesne profits and con¬ 
tended that the running of limitation for the 
recovery of mesne profits was suspended when 
execution was stayed. It was held by the Lahore 
H’gh Court that the stay order merely related 
to delivery of possession and was no bar for the 
institution of a suit for mesne profits. The cause 
of action for recovery of those profits was accru¬ 
ing every time those profits were received by the 
defendants and the only way by which the plain¬ 
tiff could keep the claim within limitation was 
apparently by instituting suits for recovery of 
the profits within three years of the receipt of 
the same by the defendants. It was observed 
mat those suits would probably have been stayed 
Pending the decision of the question of title but 
that course though inconvenient was under the 
circumstances necessary to save limitation. It was 
P°inted out that the plaintiff cannot be allowed 
an y extension of time to save limitation merely 


on equitable considerations unless the extension 
is provided by statute. 

In — ‘Ram Charan Sahu v. Goga’, AIR 1927 All 
446 (B), which is referred to in the Lahore case 
it was held that even before a claim to mesne 
profits is in dispute the starting point of limita¬ 
tion for a suit lor mesne profits would be the date 
when the profits are received, and the limitation 
cannot start instead, from the date of adjudica¬ 
tion of the rights between the parties. In such 
cases che proper practice is for the plaintiff to 
institute a suit for mesne profits before the time 
expires and allow it to be stayed pending disposal 
of the former litigation. 

(3) In — ‘Ramaiya v. Suryanarayana’, AIR 1949 
Mad 279 (C); the plaintiff purchased certain pro¬ 
perly in execution of a mortgaged decree. Some 
oi tne defendants then filed a suit impugning the 
mortgage, which was dismissed both in the trial 
Court and ultimately on appeal in the High Court. 
Pending disposal, of the appeal the defendants 
had obtained an order of temporary injunction 
restraining the plaintiff from interfering with 
their possession. After the plaintiff obtained pos¬ 
session he sued for and was granted a decree 
lor mesne profits for four years and for doing 
so reliance was placed on S. 15, Limitation Act. 
On appeal Horwill, J. held negativing that conten¬ 
tion mat Uiat section did not apply as the insti¬ 
tution oi the suit for mesne profits was not stay¬ 
ed by any order of injunction and that the insti¬ 
tution of a suit can never he said to be futile 
if it would thereby prevent the running of limita¬ 
tion. 


(9> In — ’43 Mys I-I. C. R. 1 (B)\ it was ob¬ 
served that the stay of execution of a decree 
for delivery of possession in a suit between two 
rival claimants to a jodi village did not serve 
to extend time under S. 15, Limitation Act in res¬ 
pect of a suit lor rent against the kadim tenant 
as the order of stay of execution made by the 
appellate Court in that case did not stand in the 
way of the successful claimant filing a suit earlier 
against the latter lor such recovery. 


(lib In the light of these decisions the mesne 
profits due and payable to the plaintiff can only 
be for a period within three years prior to the 
suit. The plaintiff obtained delivery of posses¬ 
sion on 3-10-1945 and as his suit was filed on 28-11- 
4o, the plaintiff can recover mesne profits only 
for 34 months less 5 days. 


(ID Mr. Krishnainurthi has urged that his 
client is entitled to recover interest on these mesne 
profits from the dates when the claims to them 
accrued. The learned Munsiff, however, did not 
grant him that relief and the plaintiff did not 
take up the matter in appeal. I think in the 
circumstances of this case the plaintiff may be 
awarded interest only from the date of suit till 


date of payment on the aggregate amount of 
mesne profits found due to him. 


(12) In the result this appeal is allowed, the 
judgment and decree of the lower appellate Court 
are set aside and there will be a deciee in favour 
of the plaintiff for mesne profits for a period 
within three years before suit at Rs. 15/- per 
mensem, i.e., for Rs. 510/- with interest thereon 
at G per cent per annum from date of suit till 
payment with proportionate costs against defen¬ 
dant 1 and against the assets of defendant 2 in 
the hands of his legal representatives. The plain¬ 
tiff will get his costs from the defendants in this 
Court as well as in the lower appellate Court. 

C/G.MJ. • Appeal allowed. 


38 Mysore Rajammal v. Mariyammal (Medapa C. J . & Vasudevamurthy J.) A. I. R. 


AIR. 1954 MYSORE 38 (Vol. 41, C.N. 17) 

MEDAPA C. J. AND VASUDEVAMURTHY J. 

Rajammal, Appellant v. Mariyammal and 
another, Respondents. 

Misc. Appeal No. 20 of 1952-53, D/- 15-1-1953, 
against order of Commr. for Workmen’s Com¬ 
pensation (Oorgam), D/- 10-6-1952. 

(a) Workmen’s Compensation Act (1923) S. 

8 — Compensation to co-widows — Marriage 
of one not disputed by relations but treated as 
valid by parties and the caste — Commissioner 
cannot declare it invalid but must apportion 
compensation. (Para 3) 

Anno: Workmen’s Comp. Act, S. 8 N. 1. 

(b) Hindu Law — Marriage — Proof — 
Factum valet. 

Marriage treated as valid by relations 
and others for long time — Court cannot 
declare it null & void when it was accept¬ 
ed by caste & relatives as valid. (Para 3) 

(c) Hindu Law — Marriage — Parties not 
belonging to twice-born caste — Strict injunc¬ 
tions of law of marriage are not applicable. 

(Para 3) 

(d) Hindu Law — Marriage — Sudras — 

Hindu law does not forbid marriage between 
Sudra and non-Hindu. (Para 4) 

C. B. Motaiya, for Appellant; T. V. Natha- 
muni Iyer, for Respondents. 

CASES REFERRED TO: Paras 

(A) (TO) 33 Mad 342: 5 Ind Cas 42 4 

(B) (’51) AIR 1951 All 529: 1950 All LJ 932 4 

JUDGMENT: The appellant and respondent 1 
in a joint petition applied under the provisions of 
the Mysore Silicosis Rules for the award of com¬ 
pensation to them for the death of their husband 
B. Periathambi from the Mysore Gold Mining Com¬ 
pany of India Ltd., Kolar Gold Fields. Tile peti¬ 
tion which contained a clear and unambiguous 
averment that each of them was the married wife 
of the deceased was jointly signed by the appellant 
and respondent 1. The Commissioner for Work¬ 
men’s Compensation, K. G. F. recorded the evi¬ 
dence of the appellant and respondent 1 and the 
sister of the deceased and pronounced his order 
dated 10-6-1952 awarding the amount deposited by 
the Mysore Gold Mining Company as compensation 
for the death of Periathambi to respondent 1 and 
her son, respondent 2. He disallowed the claim of 
the appellant for apportionment of the compensa¬ 
tion on the ground that being a Christian, her 
marriage with the deceased Periathambi who at 
the time of the marriage was a Hindu, was invalid 
and could not be recognized according to law. 

(2) The learned Counsel for the appellant con¬ 
tends : (1) that the Commissioner was wrong in 
going into the validity of the marriage inasmuch 
as no one disputed the validity of the marriage, 
and (2) that in any event, the conclusion of the 
Commissioner that the marriage was invalid ac¬ 
cording to law is opposed to law and therefore 
incorrect. The learned counsel for the respondents, 
however, supported the decision of the Commis¬ 
sioner on the ground that under Hindu Law, no 
marriage between a Hindu and a Christian can 
be valid or recognized. 

(3) The order of the Commissioner does not make 
it clear how or why or under what circumstances 
he came to consider the validity of the marriage 
when neither respondent 1 nor anyone else raised 


that question before him and when, as already 
stated, both the appellant and respondent 1 ad¬ 
mitted in the joint petition they filed their res¬ 
pective status as married wives of the deceased 
Periathambi. Respondent 1 reiterated and affirm¬ 
ed this status of the appellant in her evidence be¬ 
fore the Commissioner. The sister of the deceased 
also in her evidence specifically stated that the 
appellant is the married wife of the deceased. The, 
materials on record thus make it clear that apart 
from the averments and admissions in the peti¬ 
tion and the oral evidence in the case that the 
appellant is the wife of the deceased Periathambi, 
the conduct of the relatives of the deceased and 
their treatment of the appellant point to the 
conclusion that she is the wife of the deceased. 
The presumptions of law are also in favour of 
legitimacy and the validity of marriages. 

It is conceded that Periathambi does not belong 
to the twice-born classes and it therefore follows 
that the strict injunction of Hindu Law that 
marriages must be within caste is not applicable 
to him. The doctrine of ‘factum valet’ viz. the 
proposition ‘that which ought not to be done, if 
done, is valid will be applicable to the facts of this 
case and one of the effects of that doctrine is 
that when the factum of marriage is admitted 
every presumption should be made in favour of 
the validity of the marriage. It would be unjusti¬ 
fiable interference for the Courts to declare a 
marriage null and void when it is accepted by the 1 
members of the caste as valid. 

(4) It must be noted in this connection that the 
evidence of the appellant is to the effect that she 
was married to the deceased according to Hindu 
rites. The observation of Sankaran Nair J. in — 
‘Muthusami Mudaliar v. Masilamani’, 33 Mad 342 
(A) that: 

“A marriage contracted according to Hindu rites 
by a Hindu with a Christian woman who, before 
marriage, is converted to Hinduism, is valid when 
such marriages are common among and recog¬ 
nized as valid by the custom of the caste to 
which the man belongs, although such marriage 
may not be in strict accordance with the ortho¬ 
dox Hindu religion” 

is therefore apposite. It may also be mentioned 
that succession and inheritance in Hindu Law do 
not exclude illegitimate children & their mothers, 
more particularly among the Sudras. There is, 
besides, no rule of Hindu Law which forbids the 
subsistence of a marriage one of the parties to 
which is a non-Hindu, that is to say, Hindu Law 
does not refuse to recognize a conjugal union 
merely by reason of a difference of religion see — 
‘Mrs. Chandramani v. Ramashankar’, AIR 1951 
All 529 (B). This position received statutory re¬ 
cognition in India Act 21 of 1949, though that 
Statute is limited in its scope to Hindus, Jains 
and Sikhs, and is in consonance with the preva¬ 
lent trend of public opinion in a secular State. 

(5) We therefore set aside the order of the Com¬ 
missioner for Workmen’s Compensation and direct 
the Commissioner to apportion the compensation 
between the appellant and the respondents ac¬ 
cording to law. The costs of this appeal will be 
paid by the respondents. 

B/R.G.D. Appeal allowed. 
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MEDAPA C. J. AND VASUDEVAMURTHY J. 

Nagappa Gowda and others, Defendants-Appel- 
lants v. Doddamane Gurupadappa and another. 
Plain tiffs-Respondents. 

Appeal No. 184 of 1949-50, D/- 6-11-1952, against 
decree of Dist. J., Shimoga, in O. S. No. 11 of 

1948-49. 

(a) Civil P. C. (1908), O. 21, R. 63 and O. 38, 
&. 8 — Attachment before judgment. 

Order 21, R. 63 also applies to orders passed 
on claims preferred to property attached 
before judgment. 4 Mys CCR 146; 51 Mys 
HCR 448; AIR 1931 Rang 183; AIR 1918 Mad 
26 (FB) and AIR 1945 Cal 449, Foil. 

(Para 6) 

Anno: Civil P. C., O. 21, R. 63 N. 6; O. 38, 

a 8 n. i. 

(b) Civil P. C. (1908), O. 21, R. 63 — Subject 
the result of the suit the order is conclusive. 

The words “subject to the result of such 
suit the order shall be conclusive” in Rule 63 
mean that unless the suit is brought as pro¬ 
vided in that rule the party against whom the 
order is made cannot assert either as plaintiff 
or as defendant in any other proceedings the 
right denied to him by the order. • (Para 6) 
Anno: CivU P. C., O. 21, R. 63 N. 16. 

(c) Limitation Act (1908), Arts. 120 and 11 — 
•Order on claim in respect of attachment before 
judgment — (Civil P. C., O. 21, R. 63). 

Article 120 and not Art. 11 applies to a suit 
to set aside an order made on a claim in 
respect of an attachment before judgment 
though such claim or objection was preferred 
after decree in the course of execution pro¬ 
ceedings. 51 Mys HCR 448 and AIR 1945 Cal 
449, Foil. (Para 8) 

Anno: Limitation Act, Art. 11 N. 19; Civil P. C., 
O. 21, R. 63 N. 6. 

(d) Mysore Land Revenue Code, S. 54 — Effect 
restoration of forfeited land to defaulter. 

A mere forfeiture of land followed by the 
restoration to the defaulting “holder” does not 
wipe out all the earlier rights and equities that 
may be subsisting as between private parties. 

18 Mys CCR 76 and 30 Bom 466, Rel. on. 

(Para 9) 

V. Krishnamurthy, for Appellants; M. Sada- 
fiandaswamy, for Respondent No. 1. 

CASES REFERRED: 

(A) (’47) S. A. No. 356 of 1946-47 (Mys) (Pr 3) 
<B) 4 Mys CCR 146 (Pr G) 

<C) 51 Mys HCR 448 (Prs 6, 8) 

<D) (’31) AIR 1931 Rang 183: 131 Ind Cas 727 

(Pr 6) 

■CB) (’18) AIR 1918 Mad 26: 41 Mad 849 (FB) 

(Pr 6) 

<*> (’45) AIR 1945 Cal 449: 49 Cal WN 111 

(Prs 6, 8) 


44 Mys HCR 589: 18 Mys LJ 166 (Pr 6) 
<H) (’24) AIR 1924 Sind 97: 17 Sind LR 63 (Pr 6) 
<I) (*98) 22 Bom 640 (Pr 6) 

(’35) AIR 1935 Rang 161: 156 Ind Cas 586 

(Pr 6) 

29 ( ’ 82) 4 Mad 302 (Pr 6) 

(1900) 27 Cal 714 (Pr 6) 

)M) (’06) 29 Mad 225: 16 Mad LJ 136 (Pr 6) 

w > (’18) AIR 1918 Mad 693 (1): 41 Ind Cas 684 

(Pr 6) 

' U) C43) AIR 1943 Mad 36: ILR (1943) Mad 40 

, (Pr 6) 

™ ( 45 ) AIR 1945 Pat 485: 24 Pat 408 (Pr 6) 


(Q) 18 Mys CCR 76 (Pr 9) 

(R) (’06) 30 Bom 466: 8 Bom LR 360 (Pr 9) 

VASUDEVAMURTHY J.: 

The plaintiff’s suit for declaration of title, pos¬ 
session and mesne profits of a garden land has 
been partly decreed by the District Judge, Shi¬ 
moga and defendants 1 to 4 and 6 have appealed. 
Defendant 5 has been formally impleaded as res¬ 
pondent 2 and the plaintiff is respondent 1. The 
plaintiff has also filed cross-objections regarding 
the £ share of the garden which has not been 
decreed in his favour. 

(2) According to the plaintiff, the suit property 
belonged to a joint Hindu family of one Bena- 
vanna Gowda and his three undivided brothers. 
For failure to pay land revenue it was forfeited to 
Government in or about the year 1937, but it could 
not be disposed of in revenue auction for want of 
bidders and it was resumed or taken under Gov¬ 
ernment “phada”; subsequently as Benavanna 
Gowda paid up all the dues it was granted to him. 
For some monies due by him and his brothers 
the plaintiff filed a suit O. S. No. 27 of 35-36 in 
the Court of the Subordinate Judge at Shimoga, 
and in execution of that decree purchased the 
suit property along with some other items in 
Court sale on 1-10-42. After the sale was con¬ 
firmed he was put in possession in Mis. No. 11 of 
43-44 . At that stage the father of defendant 6, 
one Chennabasappa now dead and who was the 
then Manager of the family of the defendants 
filed a suit O. S. No. 160/43-44 in the Shimoga 
Munsiff's Court for a declaration of his title and 
for permanent injunction against the plaintiff 
alleging that he was in possession, and obtained 
an order of temporary injunction restraining the 
plaintiff from entering the suit garden. Under 
colour of that order he then removed the areca 
and paddy crop for the year 1943-44. Chennaba- 
sappa's suit was decreed in his favour by the 
Munsiff but, on appeal, was dismissed by the 
Subordinate Judge of Shimoga and the dismissal 
was confirmed in the High Court. In spite of 
that decision the deceased Chennabasappa and 
after him defendants 1 to 6 his legal representa¬ 
tives have been continuing in unlawful possession 
of the land and were liable to deliver up posses¬ 
sion and mesne profits. 

(3) The defendants pleaded that the suit pro¬ 
perty belonged solely to Benevannagowda and 
was his self-acquisition. One Krishnappa filed a 
suit against him for some monies due by him in 
O. S. No. 336/26-27 in the Shimoga Munsiff’s Court 
and brought it to sale in Ex. Case No. 191 of 31-32 
when it was purchased in Court auction by one 
Sundarasastrv. After the sale was confirmed in his 
favour on 24-12-1934, Sundarasastry was put 
in possession through Court on 1-1-35 in Mis. 
No. 121/34-35. He subsequently sold the garden 
to Chennabasappa, father of defendant 6, on 
30-6-43. Sundarasastry and after the sale by him 
Chennabasappa and the defendants were all along 
in possession and enjoyment of the suit property. 
The plaintiff had got the suit property attached 
before judgment in O. S. 27/35-36 which he had 
brought against Benavannagowda and his 
brothers. Sundarasastry had then put in a claim 
objecting to the attachment in Mis. Case No. 207 
of 35-36. That claim had been allowed in favour 
of Sundarasastry as far back as on 14-8-1937. The 
plaintiff had not got that order set aside and the 
same had become conclusively binding on him. 
Nevertheless he had played a fraud on the Court 
by getting the suit property sold subsequently in 
execution in the Subordinate Judge’s Court at 
Shimoga without disclosing to that Court the fact 
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that Sundarasastry’s claim against the attachment 
had been allowed as aforesaid & he could not 
acquire any right under such a fraudulent sale. 

The Suit O. S. No. 160/43-44 filed by Cheiinaba- 
sappa in the Munsiff's Court at Shimoga for a 
declaration of title and permanent injunction was 

the Munsiff, Shimoga, as 
admitted in the plaint. But on appeal in R. A. 
No. 16/45-43 the Subordinate Judge rejected the 
plaint only on a technical ground that an extract 
from the Record of Rights had not been filed along 
with the plaint, and in — ‘S. A. No. 356 of 1948- 
47 (Mys) (A)’ that order was confirmed. There 
had been therefore no decision on the merits 
against the defendants in those appeals and three 
criminal complaints filed by the plaintiff against 
the delendants complaining of trespass and the't 
in respect of the produce of this suit garden 
had ended in orders of discharge. The defen¬ 
dants had considerably improved the garden and 
in the event of the plaintiff succeeding they were 
entitled to be reimbursed the value of the same. 
The plaintiff had brought this suit on account of 
ill-will as a counter blast to some other litigation 
between the parties. 


(4) The District Judge, Shimoga, found that the 
suit property was the joint family property of 
Benavannagowda and his brothers and that it did 
not belong to Benavannagowda alone. He held 
that the order in the claim case could only affect 
Benavannagowda’s share as Sundarasastry had 
bought only his right, title and interest. He did 
not think that the plaintiff was entitled to claim 
any enlargement of his rights on account of the 
forfeiture and other revenue proceedings. He did 
not also believe that the defendants had improved 
the suit garden. He. therefore, made a decree in 
favour of the plaintiff for a 3 th share of the 
garden and mesne profits. 

(5) Mr. Krishnamurthi, learned counsel for the 
appellants, has contended before us that the order 
of the^ Subordinate Judge in the claim case was 
that the plaintiff could not validly attach before 
judgment the suit property as belonging to his 

judgment-debtors Benavannagowda and his 

brothers, that as that order had not been set aside 
within the time allowed by law. as required under 
O. 21, R. 63. Civil P. C., it had become conclusive. 
The plaintiff could not in this suit put forward 
or claim the identical right which had been nega¬ 
tived in the miscellaneous case. Mr. Sadananda- 
swamy. learned counsel for respondent 1, has urged 
that the attachment effected by his client was 
one before judgment and not in execution of a 
decree, and that, consequently neither O. 21, R. 63 
which requires a suit to be filed to have an order 
made in a claim case set aside nor Art. 11, Limi¬ 
tation Act which prescribes a period of one year 
within which such a suit must be filed applied in 
terms to bar the plaintiff’s present suit. More¬ 
over this suit was one for declaration of title and 
possession and not for setting aside the order in 
the claim case and it was really governed by Art. 
138 which gives his client 12 years from the date 
of confirmation of sale to bring such a suit. 


(6) It has been held so far back as in — ‘4 Mys 
C C R 146 (B)’ that an order passed under S. 487 
of the old Code of Civil Procedure corresponding 
to O. 38, R. 8 of the present Code allowing a 
claim to property attached before judgment in a 
suit is subject to the provisions of S. 283 (O. 21 
R. 63 of the present Code) and that the plaintiff’s 
remedy to have it set aside is a suit under that 
section. This decision has been followed with 
'approval in — ‘51 Mys H C R 448 (C)’, where re¬ 
ference has also been made to — ‘Pyaw Gyi Ma 


v. Latchmanan Chettiyar’, AIR 1931 Rang 183 <D) 
and — ‘Malikharjuna v. Virayya’, AIR 1918 Mad 
25 (FB) (E). See also — ‘Dhan Bibi v. Mrinalini 
Ghosh’, AIR 1945 Cal 449 (F). Order 21, R. 63, 
Civil P. C. declares that where a claim or an 
jection is preferred to an attachment the party 
against whom the order is made may institute 
a suit to establish the right which he claims to 
the property in dispute, but subject to the result 
of such suit, if any, the order shall be conclu¬ 
sive. 

It has been held in — ‘44 Mys HCR 589 (G)\ 
while dealing with a similar provision under O. 
22, R. 103 that the effect of the failure to file a 
suit within one year of an order made under O. 
21, R. 97 to set aside that order and to establish 
his right to present possession of the property in 
dispute, the claim to such possession is concluded 
and even as a defendant he cannot resist the re¬ 
covery of possession by the opposite party, it 
was observed in that case that as between the 
parties to that order there was a bar provided 
under O. 21, R. 103 and as between themselves 


me unsuccessful party lost his right to possession. 
He could not also resist the claim of the plain¬ 
tiff for recovery of possession as a defendant in 
the suit lor the same reasons as would preclude 
him from suing as plaintiff to recover possession. 
It was further pointed out in that case that any 
other way of construing those provisions would 
be to allow the unsuccessful party to circumvent 
the law. See also — ‘Azizullah Khan v. Ghulam 
Hussein’, AIR 1924 Sind 97 at p. 99 (H); — ‘Noma 
Gauda v. Paresha’, 22 Bom 640 (I); — *Ma Sein- 
Htay v. Maung Mya\ AIR 1935 Rang 161 (J), and 
Mulla’s Code of Civil Procedure, 11th Edn; page 
848 where it is observed that “subject to the re¬ 
sult of such suit the order shall be conclusive” in 
R. 63 of C. 21 means that unless the suit is 
brought as provided in that rule the party 
against whom the order is made cannot assert 
cither as plaintiff or as defendant in any other 
proceedings the right denied to him by the order; 
vide — ‘Bailur Krishna v. Lakshmana’, 4 Mad 
302 (K); 22 Bom 640 (I): — ‘Surnamoya Dasi v. 
Ashutosh Goswami’, 27 Cal 714 (L); —- ‘Kayyana 
Chittemma v. Dossy Gavaramrna’, 29 Mad 225 
(M); — ‘Yarakayya v. Venkata Krishnamaraju’, 
AIR 1913 Mad 693 (1) (N): — ‘Akkammal v. 

Komarsami Chettiar’, AIR 1943 Mad 36 (O); — 
‘Premsukh Das v. Satyanarain Singh’, AIR 1945 
Pat 435 (P). 


(7) We have therefore to see what in this case 
is the nature and effect of the order passed in 
the claim preferred by Sundarasastry against the 
plaintiff who had attached the suit property as 
belonging to his debtors Benavannagowda and 
his three brothers. That order has been marked 
as Ex. I in this case. In his application under 
O. 38, R. 8 Sundarasastry had claimed the pro¬ 
perty attached in the plaintiff’s suit O. S. No. 27 
of 35-36 as his own and as being in his posses¬ 
sion and enjoyment. The plaintiff contested the 
claim and after recording evidence, during the 
course of which Sundarasastry examined hirnself 
and his tenant Nagabhatta and produced copies- 
of the sale certificate issued in hi.s favour, after 
the Court confirmed the sale in his favour a re¬ 
ceipt evidencing delivery of possession by Court on 
1-1-1935 (sic). The plaintiff examined himself, 
and he and a witness whom he examined gave 
evidence that the properly belonged to the joint 
family of Benavannagowda and his brothers. The 
Subordinate Judge held that the evidence dis¬ 
closed that possession of the property was with 
Sundarasastry and that the copy of the sale cer¬ 
tificate showed that the same had been sold sub- 
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ject to a hypothecation in favour of the plaintiff. 
The latter and Benavannagegowda had unsuccess¬ 
fully tried to have the Court sale set aside and 
both in the Subordinate Judge’s Court and on 
appeal it was held that the attachment which 
was challenged was apparently got effected merely 
to harass ihe petitioner & could not be sustained. 
That order clearly recognized Sundarasastry’s 
prior purchase under the Court sale in Ex. 191/31- 
32 in O. S. No. 335/26-27 to attach the property 
as still belonging to Benavannagowda and his 
brothers. After this order has become conclusive 
under O. 21, R. 63, it would be idle for the plain¬ 
tiff to contend that he can again put forward the 
same contention, viz., that the property belonged 
to the joint-family of Benavannagowda and his 
brothers in this suit between himself and the de¬ 
fendants who claim under Sundarasastry merely 
because he has chosen to frame it as a suit for 
declaration of title and possession. 

(8) Mr. Sadanandaswamy has urged that Art. 
11 does not in terms apply to the present suit as 
it refers to a suit to set aside or avoid the effect 
of an order passed in respect of an attachment 
in execution of a decree and not an attachment 
before judgment. That question has been, how¬ 
ever, set at rest so far as our Court is concerned, 
and it has been held by a Bench of this CourG 
in — 51 Mys IiCR 448 (O’, that Art. 120 and 
not Art. 11, Limitation Act applies to a suit to 
set aside an order made on a claim in respect 
of an attachment before judgment though such 
claim or objection was preferred after decree in 
the course of execution proceedings. The san:e 
view has been taken in a recent decision of the 
Calcutta High Court in — ‘AIR 1945 Cal 449 (F>\ 
The plaintiff’s suit which was filed on 11-12-18 is 
long after even the six years prescribed by An. 
120 from the date of the order in the claim case, 
viz., 14-8-37 even if it can be construed as one 
to set aside that order. 

(9) Mr. Sadanandaswamy has next urged that 
as the suit land had been forfeited to Government 
under the provisions of the Mysore Land Revenue 
Code and transferred to “Government Phaaa” in 
the year 1937 for non-payment of land Revenue, 
whatever rights Sundarasastry acquired under 
his purchase in Court sale were lost. He repre¬ 
sents that the khata of the land stood in the 
name of a deceased man Krishnabhatta when 
the- land was forfeited; that it was restored to 
Benavannagcv/da and that the letter must be 
deemed to have become its absolute owner 
again after Sundarasastry lost his rights by the 
forfeiture. Section 54, Land. Revenue Code is, 
however, clear and a mere forfeiture followed by 
the restoration to the defaulting “holder” Bena¬ 
vannagowda does not wipe out ell the earlier 
rights. It has also been held by this Court in 

T8 Mys CCR 76 (Q)\ that neither the Mysore 
Land Revenue Code nor the rules thereunder 
contemplate the purchase on behalf of Govern¬ 
ment land which has been “forfeited ’ by reason 
of non-payment of the land revenue; and a mere 
forfeiture, while it no doubt operates, so far as 
Government Ls concerned, as a resumption of the 
holding, does not, unless it is followed by a sale, 
necessarily extinguish rights and equities that 
may be subsisting as between private parties. 
There an exactly similar contention that the res¬ 
toration of the khata to the defaulter was equi¬ 
valent to a new and absolute grant of the land 
freed from all previously existing rights and 
equities was negatived. There is therefore no 
substance in this contention which has been 
ri ghtly held against Respondent 1 by the District 


Judge. See also — ‘Amolak v. Dhondi’, 30 Bom 
435 (R). 

(10; Mr. Krlshnamurthi has urged that the 
plaintiff had deliberately suppressed« the order 
against the appellants in the claim case while 
obtaining an order for sale of me property as 
belonging to all the brothers and had got even 
Benavannagowda’s right, title and interest sold 
up and that he cannot be permitted to come to 
Court to enforce such a tainted claim under a, rale 
based on a fraud practised on the Court. It Ls 
not necessary for us to go into that question or 
to consider whether the suit property belonged 
to Benavannagowda alone or his brothers also in 
the view we have taken that the plaintiff is con¬ 
cluded by the order in the claim case and is 
precluded from bringing the present suit. 

(11; In the result this appeal is allowed and 
the plaintiff’s suit is dismissed with costs through¬ 
out. Ihe cross-objections are also dismissed but 
without costs. 

B/G.M.J. Appeal allowed; cross objections dis¬ 
missed 
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MALLAPPA J. 

K. H. Kapiniahj Appellant v. Fatimabi, Res¬ 
pondent. 

Second Appeal No. 399 of 1950-51, D/- 30 - 10 - 
1952, from decision cf Sub-J., Mandya, D/- 
30-8-1950. 

(*\ Civil P. C. (1908), S. 11 — Constructive 
‘res judicata’ — Execution proceedings. 

Sale of non-hypothecated property in 
execution of mortgage decree — Judg¬ 
ment-debtor served with nolicc in execu¬ 
tion. not raising objection on the ground 
of absence of personal decree — Applica¬ 
tion by widow, ^ claiming under sale-deed 
from judgment-debtor executed after sale 
of property in execution, to set aside the 
execution sale on the ground of absence of 
personal decree is barred by ‘res judicata.’ 

Anno: Civil P. C.. S. 11 N. 23, 35, 43. " 

<b) Civil P. C. 0908), O. 34, R. 6 — Absence 
o? personal decree — Effect on execution sale. 

Mortgage decree — Sale of other pro¬ 
perty in execution — Case one where de¬ 
cree-holder is entitled to personal decree 
— Absence of such decree does not ren¬ 
der sale void and no prejudice is caused 
to judgment-debtor by sale. 18 Mys L.J 333 , 
Foil. (Para 3 ‘* 

Anno: Civil P. C., O. 34, R. 6 N. 3. 

G. R. Etbiraiulu Naidu, for Apoellant; K. R 
Gopivallabha Iyengar, for Respondent. 

CASES REFERRED : 

(A) Col) AIR 1951 Mys 113: ILR (1952) 

(P) 42 Mys HCR 190 

(C) (’40) 13 Mys LJ 333 

JUDGMENT: The appellant obtained a final 
n.xree against one Peer Sab on the loot of a 
Hypothecation deed and thereafter liied an exe¬ 
cution application for attachment and sale of 
the property now in dispute. He sought to pro¬ 
ceed against it, though it was not one of the 
hypothecated properties, as the hypothecated 
properties had all been sold in execution of a 
decree obtained by a previous hypothe- 
catee. The judgment-debtor was served with 
a notice, and it is clearly noted in the order- 
sheet that ho had no objection to the attach- 
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merit. Property was thereafter sold and the 
sale was confirmed on 9-1-1948. The respondent, 
who claims to be the widow of the judgment- 
debtor. states that a sale deed has been exe¬ 
cuted by him in her favour on 6-5-1948, which 
is long after the property was sold in execution 
of the decree against him. Her contention is 
that as no personal decree was obtained, the 
sale is invalid. 

(2) Her application to set aside the sale has 
been filed on 7-7-1948. It is difficult to see how 
such a belated application is maintainable, 
though the judgment-debtor himself did not file 
any such application while he was alive within 
time allowed by law. Moreover, it has to be 
noticed that the application is barred by prin¬ 
ciples of res judicata. The judgment-debtor 
'was served with a notice in the execution case 
'when the property was sought to be attached 
and sold. It was up to the judgment-debtor to 
have raised any objection he had at the time 
of attachment and sale, but he has failed to do 
so. It is, therefore, not open to him or to any 
•other person claiming under him to raise tne 
'point over again. Even in respect of a failure 
to take notice under O. 2T, R. 22, which goes 
1o the root of the jurisdiction of the executing 
Court, a judgment-debtor may be barred from 
taking the objection by principles of res judi¬ 
cata. As observed in — ‘Chenne Gowda v. Veu- 
katachala Setty’, AIR 1951 Mys 118 (A): 

“There are a large number of decisions which 
support the view that a person who was not 
served with a notice under O. 21. R. 22, Civil 
P. C. but was served subsequently in the exe¬ 
cution case and failed to take the objection 
of his not having been served with notice 
under O. 21, R. 22, cannot be allowed to take 
that objection at a later stage.” 

I may also refer to the decision in — 42 Mys 
H C R 190 (B)’ relied on in the above case as 
'on authority for holding that a judgment-debtor 
i who could have taken an objection at an earlier 
stage in execution proceedings, but had failed 
!to do so is prevented by principles of res judi¬ 
cata from raising the point over again. 

(3) Further, the mere fact that a personal 
(decree has not been obtained does not neces¬ 
sarily make the sale void. No prejudice is 
caused to judgment-debtor in such cases when 
the decree-holder was entitled to personal de¬ 
cree if he had applied for it as in this case. 
As observed in — ‘Venkatasamy v. Subba Rao’, 
18 Mys L J 333 (C) it may be here stated: 

, “the failure to obtain a formal personal decree 
under O. 34, R. 6, Civil P. C., did not render 
the subsequent execution proceedings void and 
that the sale could not be set aside on that 
account. The Court which was competent, to 
grant a personal decree had allowed execu- 
| tion to proceed and had jurisdiction to exe¬ 
cute it. An irregularity in procedure m the 
exercise of its jurisdiction did not vitiate the 
I sale.” 

It is therefore clear that both the Courts below 
were wrong in allowing the application filed by 
the widow of the judgment-debtor. 

(4) In the result, this appeal is allowed with 
costs, and the application filed by the respon¬ 
dent to set aside the sale stands dismissed with 
costs. 

C/M.K.S. Appeal dismissed. 
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MEDAPA C. J. AND VASUDEVAMURTHY J. 

P. R. Chikka Subba Rao and others, Appellants 
v. Nama Ramaswami Setty and others, Respon¬ 
dents. 

Appeals Nos. 151 to 156 of 1949-50, connected 
with Second Appeals Nos. 239 and 240 of 1949-50, 
D/- 27-11-1952, against decrees of Addl. Sub-Judge, 
Kolar, in Appeals Nos. 88 and 89 of 1947-48. 

(a) Will — Construction — (Succession Act 

(1925), S. 82). 

Provision in will that each of testator’s sons 
should make proper supervision of Anna 
Chatram. each for a period of 3 years in the 
order of seniority — Held the plaintiff in 
whose favour the other brothers had executed 
lease deeds had no right to question the plain¬ 
tiff’s right to management after expiry of the 
3 years which was a matter of internal 
arrangement as between the brothers ‘inter se\ 

(Paras 2, 8) 

Anno: Succession Act, S. 82 N. 1. 

(b) Civil P. C. (1908), O. 20, R. 12 — Scope. 

A final decree without a preliminary decree 
can be made fixing the enhanced future rates 
of rents or mesne profits after suit. 7 Mys LJ 
262. Distinguished; AIR 1938 Mad 727; AIR 
1937 All 36. Rel. on. (Para 10) 

Anno: Civil P. C.. O. 20, R. 12 N. 2. 

(c) Transfer of Property Act (1882), S. 105 — 
Power to fix rent by way of damages. 

While fair rent may have been fixed by 
raising rents by a maximum limit of 150 per 
cent, if the tenants had approached the House 
Rent Controller in a ‘bona fide’ and proper 
way the same standards may not be applied 
when the Court is granting a decree for evic¬ 
tion and is fixing rent by way of damages or 
compensation. (Para 12) 

Anno: T. P. Act. S. 105 N. 40. 70. 

V. Krishna Murthy, for Appellant (in Nos. 151 
to 156 of 1949-50* and for Respondents (in Nos. 
239 and 240 of 1949-50*; Mirle N. Lakshminaran- 
appa. for Respondent (in Nos. 151-156 of 1949-50), 
for Appellants (in Nos. 239 and 240 of 1949-50). 


CASES REFERRED: Paras 

(A) (’41) 20 Mys LJ 194 (200) 5, 8 

(B) ( 47) 52 Mys HCR 405 (414, 415) 8 

(C) 7 Mys LJ 262 - 10 


(D) (V25) AIR 1938 Mad 727 (729): ILR (1938) 

Mad 1050 10 

(E) (V24) AIR 1937 All 36 (39): 166 Ind Cas 

897 10 

VASUDEVAMURTHY J.: 

These six Regular Appeals and two Second 
Appeals relate to as many suits filed by one Nama 
Ramaswamy Setty in the Court of the Munsift 
of Kolar lor ejectment and enhanced rents by 
way of damages for use and occupation till pos¬ 
session of the premises concerned in each of them 
is delivered by their respective tenants who are 
defendants in those suits. All those suits were 
decreed by two different Munsiffs who heard them, 
Messrs. Hanumanthegowda and Thimmapparaj 
Urs. On appeals in Regular Appeals Nos. 88 and 
89 of 47-48 two of the earlier of those judgments 
in Original Suits Nos. 135 and 136 of 46-47 were 
reversed by the Subordinate Judge of Kolar. The 
two Second Appeals by the plaintiff arise out of 
a common judgment in those two appeals. Six 
regular appeals which w T ere filed against the judg¬ 
ments in the other six suits were got transferred 
to this Court and have been heard as Regular 
Appeals in this Court. They can all be disposed 
of by a common judgment. 
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(2) The plaintiff is the second of three brothers 
who are sons of one Rangiah Setty who is now 
dead. The premises concerned in these suits are 
shops which are attached to a choultry or Dharma 
Chatram. The deceased who admittedly was the 
owner of the choultry and the shops, left a re¬ 
gistered will dated 1-7-1922 under which he has 
directed that out of the rents realized from these 
shops, the maintenance expenses of the choultry 
such as kandayam, lighting, cleaning and other 
charges should be met and the surplus utilized 
for feeding people free. There is a further pro¬ 
vision in the will which runs as follows : 

“I have three sons 1st Chinnappa, 2nd Rama- 
swami Setty, 3rd Naraniah. As long as they 
remain in a single family harmoniously they 
should jointly undertake proper supervision of 

the Anna Chatram. In case they fail to 

be on good terms with one another and get 
themselves separated, each one of them should 
make proper supervision of this Anna Chatram, 
each for a period of 3 years in the order of 
seniority.” 

It is this portion of the will that has been mainly 
relied upon by the defendant to defeat the plain¬ 
tiff’s suits. 

(3) It is admitted that each of the defendants 
who were already in occupation as tenants exe¬ 
cuted in favour of the plaintiff lease deed dated 
7th, 8th and 9th July 1943 agreeing to pay rents 
at Rs. 8-5-4 per month and to vacate and deliver 
possession of the premises after 11 months. That 
the plaintiff was then in sole management of the 
choultry is net disputed and the lease deeds 
themselves recite that the shops are appurtenant 
to the choultry. The defendants appear to have 
paid some rents and then fallen into arrears. The 
plaintiff issued notices to them terminating the 
leases and calling them to vacate and deliver 
over possession of the premises and to pay dama¬ 
ges at the rate of Re. 1/- per day. 

The defendants pleaded more or less uniformly. 
They alleged that the lease deeds were nominal 
and that they were not meant to be acted upon; 
they had come into possession as tenants earlier, 
before the plaintiff took up the management and 
were not liable to vacate and deliver over posses¬ 
sion of the premises to him as this term of 3 
years for which he was authorized or was entitl¬ 
ed to manage the choultry had expired; on ac¬ 
count of quarrels between the plaintiff and his 
younger brother Naranappa and his elder brother’s 
son Ramadc-vasetty regarding the management 
of the choultry, proceedings had been initiated 
and were going on before the Sub-Division Offi¬ 
cer, Kolar, and the defendants had received 
notice from that officer not to pay rents to the 
plaintiff; the plaintiff’s suit was not maintainable 
as his other two brothers had not joined with 
him in bringing this suit and as his period of 
management had expired; the notices issued for 
eviction also, it was pleaded, were not in accord¬ 
ance with law'. 

(4) The learned Munsiffs who tried the suits 
held on an appreciation of the evidence and pro¬ 
babilities that the notices terminating the tenancy 
were valid; that the plea of the defendants that 
the lease deeds were nominal, & that the condition 
l n them about delivering back possession of the 
premises to the plaintiff, was not meant to be 
acted upon was neither true nor tenable. The de¬ 
fendants had not shown that the Sub-Division 
Officer had issued notices to them not to pay 
r cnts to the plaintiff and the plaintiff who was 
Managing the choultry both when he took the 
tease deeds from the defendants and when he 
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brought the suits was fully entitled to sue the 
defendants and ask for their eviction and rents. 
They therefore decreed the plaintiff’s suits as 
prayed for. 

(5) The learned Subordinate Judge who decid¬ 
ed R. As. 88 and 89 of 47-48 and whose decision 
is sought to be upheld before us for the tenants 
took the view that the plaintiff's suits were not 
maintainable. He observed that though the ques¬ 
tion of the plaintiff’s right to sue or maintain¬ 
ability of the suits as brought had not been ex¬ 
pressly raised in their pleadings by the defend¬ 
ants, it was a question of law relating to the locus 
standi of the plaintiff and relying on — ‘K. M. 
A. Venkiah v. T. V. R. Gupta’, 20 Mys LJ 194 (A), 
thought that that plea could be raised at any 
time. He also thought that those pleas had been 
impliedly raised in the pleadings. He, however, 
did not believe or accept the plea of the defen¬ 
dants that the Sub-Division Officer could in law, 
or did in fact, demand the tenants to pay the 
rents, not to their lessor but into the Treasury. 
He did not record any findings on the other 
points raised for the defendants, viz., the validity 
of the notices to quit, the nominal nature of the 
lease deeds and the condition in it regarding 
vacating the premises. 

(6) In this Court no attempt has been made to 
challenge the findings of the Munsiffs on those 
points. They moreover appear to be quite correct 
and the learned Munsiff who decided the later 
batch of suits has observed that the defendants 
are all literate persons and experienced business¬ 
men but none of them appear to have much re¬ 
gard for truth. They had given evasive answers 
but ultimately had admitted execution of th.- 
lease deeds and were clearly liable to act accord¬ 
ing to their terms. There is considerable force 
in these observations, which are well founded, 
and we accept as correct the findings of the Mun¬ 
siffs on all those questions. 

(7) Of the only questions which were strongly 
pressed before us for the tenants by their learn¬ 
ed Counsel Mr. V. Krishnamurthi, the first is 
regarding the maintainability of the plaintiff’s 
suits. It Is really difficult to see how the learne--' 
Subordinate Judge could have come to the con¬ 
clusion that the plaintiff’s suits were not main¬ 
tainable. The lease deeds purported to be in 
favour of the plaintiff and contained a reference 
to the choultry. Admittedly the plaintiff was in 
management when he got them executed. D. W. 

1 his younger brother Naranappa has not depos¬ 
ed that either he or his eldest brother Chinnappa 
had taken over the management subsequently 
nor has he stated that the plaintiff cannot bring 
these suits as lie is not the present manager and 
that he or his brother alone could do so. He 
does not appear even to object to the plaintiff 
getting a decree though he says that there have 
been differences of opinion between the plaintiff 
and his two brothers regarding the management. 

Tlie clause in the will prescribing that each of 
the 3 brothers should manage for 3 years in order 
of seniority is not apparently pressed even by him. 
He admits that after the plaintiff took up the 
management he enhanced the rents consulting 
all the tenants including himself as he had also 
taken one of the shops for rent; and that with 
a view to increase the income of the chatram 
they all agreed. He says that the rents are be¬ 
ing collected and utilized for the benefit of the 
poor students’ hostel and for feeding of the 
travellers. Naranappa D. W. 1 also makes an¬ 
other significant statement in his evidence: 
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“We 3 brothers are managing the Dharma 

Chat-ram. I managed it lor 7 years suc¬ 

cessively. Alter my 3 years time., my brother 

Chinnappa n ised takrar to take charge. So I 

had to manage lor his 3 years. I managed one 

more year on account of tl-is takrar.” 

This shows that the provision in the will about 
the rotational management could only have oeen 
merely a directive gnen lor ti c due, proper and 
peaceful administration and management of the 
affairs cl' the choultry and to a.o:d misunder¬ 
standings between the sons and was treated as 
such and that they are not such “vested rights" 
or irrevocable substantive rights in the nature of 
title to hold immovable property or to possess 
and enjoy it. 

It was quite within the competence of the 
brothers to allow one of them to manage if he 
himself did_ not choose, or find it inconvenient 
to cio so. It is very difficult to accept or even 
follow the arguments oi the learned Counsel lcr 
the tenants that the brothers had each a vested 
right to manage which would automatically come 
to an end after the expiry of the three years 
allotted to him. This is i;ot even a case of own¬ 
ing and enjoying for personal benefit the income 
of any property. An arrangement laid down by 
the father in his will for the guidance of his 
sons could noi be utilized by the iroams to de¬ 
feat the very object- of the donor that there 
should be an harmonious understanding and 
arrangement between the brothers in the matter 
of the continuous and unbroken management of 
this choultry. In his generosity their father had 
brought into being this charity and it is to be 
expected all his sons end descendants are inte¬ 
rested in maintaining it efficiently fer the sake 
of the reputation of their family and the respect 
due to their fathers charitable intention. 

It could be no concern of the defendant which 
of the brothers is actually managing the chari¬ 
ties. filr. Krishna in urthi's clients who are on: v tc- 
Hants cannot, by reason of that fact have any 
right to question the management cf the choultry 
by the plaintitf or his brothers. If the latttr did 
not choose t-o take over the management from 
him after his period was over either with his 
consent, or by means of soma legal proceedings 
his management and his powers as manager can¬ 
not come to an end or much le c -s be questioned 
by strangers like the tenant*. The learned Sub¬ 
ordinate Judge is, in cm* cow ion, entirely wrong 
in construing the matter as if it is one involving 
some vested rights or title and treating the plain¬ 
tiff as a person who had automatically become 
functus officio and who had ceased to have any 
sort oi jurisdiction to manage immediately Ins 
three years period was o/er whether or net there 
was any one able or willing to take charge from 
him or even before he actually handed over such 
charge to anyone else. 

(8) Mr. Krishnamurthi has cited seme cases 
and relied specially on — *20 Mys LJ 194 (AV and 

— ‘Parses Zorastrain Anjuman v. Chief Secy., 
Govt, of Mysore’. 52 My.:. FCR 405 fB». referred 
to by the Subordinate Judge and has urged that 
in a suit like the present unless all the Brothers 
who are trustees are joined as plaintiffs or as 
defendants one or more of them cannot by them¬ 
selves bring a suit to recover possession cl pro¬ 
perty. He has also urged that even as joint exe¬ 
cutors or administrators under the will one of 
the brothers could not bring these suits and he 
has relied on Sec. 90. Probate and Administration 
Act in support of that latter argument, and on 

— ’20 Mys LJ 191 LA)', that this objection could 


be taken at any stage of the proceedings. There 
is no need to consider in detail any of these cases 
in the view we have taken that the plaintiff is 
merely suing as a manager. He must be deemed 
merely to be acting for ancl on behalf of his 
brothers also, in pursuance of authority impliedly 
left or given or conceded to him by them.’ The 
plaintiff in whose favour the defendants (sic) 
have executed lease deeds have no right to ques¬ 
tion the plaintiff’s right to management which is 
a matter of internal arrangement as between the 
brothers inter se. 


The brothers are not described in the will either 
as trustees or as executors whatever may be their 
legal position with reference to their legal rights 
under the will. This matter of periodical manage¬ 
ment cannot, in cur opinion, in the terms in 
which it is put and the context in which it ap¬ 
pears, amount to anything more than a, mere 
arrangement or direction given by the testator for 
the purpose oi efficient and peaceful management 
ancl does not clothe the brothers with any spe¬ 
cial title or vested rights which are automatically 
to come into being immediately after the previous 
three periods are over and so as to put an end 
to the rights of management of a present manager 
even if the successor does not in fact choose or 
is unable or unwilling to take over charge him¬ 
self. Such a construction would, far from giving 
effect to the testator’s intentions, lead to an im¬ 
possible deadlock and vacancy and encourage 
people like the defendants to take advantage of 
the impasse to benefit themselves and for their 
own ends. We must therefore hold that there is 
neither substance nor merit in that contention 
and that the finding of the learned Subordinate 
Judge that the plaintiff’s suits are not maintain¬ 
able is wrong. 


(9) The next contention on behalf of the tenants 
is that the plaintiff’s suit for ejectment must fail 
as the Mysore House Rent Control Order, 1948, 
was extended to Chintamani in respect of non- 
reridcntial premises ?Iso sometime in 1949. This 
was long after the present suits were filed. We 
think from a reading of Rules 9 and 16, Mysore 
House Rent Control Order there is no substance 
in this contention either. Rule IS declares that 


“Nothing in this Order shall prevent a landlord 
from filing a suit for eviction of a tenant be¬ 
fore a competent Civil Court, provided that no 
decree or eviction of a tenant, passed by a 
Civil Court shall be executed unless a certificate 
io that effect is obtained from the Controller”, 


and Rule 9 Cl. (1) says that a tenant in posses¬ 
sion of a house shall not be evicted therefrom 
whether in execution of a decree or otherwise ex¬ 
cept in accordance with the provisions cf this 
clause. The conjoint effect of the two rules would 
merely mean that while there is nothing io pre¬ 
vent a suit being filed for ejectment against a 
tenant and the Court granting a decree therefor, 
the same cannot be executed and the defendant 
evicted except on the production of a certificate 
from the House Rent Controller that he is so 
liable to be evicted which must be for one or 
more of the reasons given under Rule 9(1). 


(10) The next contention put forward on their 
behalf is that a decree could not have been made 
fixing the enhanced future rates of rents or 
mesne profits after suit. Reliance is placed for 
this argument on a case in — ‘7 Mys LJ 262 
(C)’, where it has been held that in a suit for 
possession or rent or mesne profits the Court 
should, under O. 20, R. 12, Civil P. C.. pass a 
preliminary decree with regard to mesne profits 
subsequent to the institution of the suit, direct- 
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ing an. enquiry to be made as to the amount 
thereof; and thereafter a final decree has to be 
passed in accordance with the result of such en¬ 
quiry and that a decree fixing the mesne profits 
subsequent to the institution of the suit at a cer¬ 
tain amount is not in accordance with law. There 
is no discussion in that judgment and it seems to 
have been ‘’practically admitted” that the decrees 
of the lower Courts awarding mesne profits at a 
fixed rate from date of suit till date of delivery 
of possession was not correct and could not be 
supported. So that the order is more like one 
based on consent of parties, it is not clear whe¬ 
ther in that case there was also an issue as in 
this case which required determination by the 
court in the suit itself, viz. **Is the claim for 
future rent unconscionable and excessive?” There 
is apparently nothing in O. 20, R. 12 which re¬ 
quires that the determination of such an issue 
must be left to proceedings after a preliminary 
decree for possession and past mesne profits ctre 
passed or bars a finding being made in the suit 
itself, the word used being ‘may’ in that rule. 
In — ‘Vellaveeran Chetty v. V. Veeran Chetty’, 
AIR 1938 Mad 727 at p. 729 (D), it has been held 
that it is perfectly competent to a court without 
directing an enquiry to pass a decree finally de¬ 
termining the amount of profits payable subse¬ 
quent to the institution of the suit, if it is made 
out that it is not necessary to make such an en¬ 
quiry and that it cannot be said that such a de¬ 
cree is not final or is incapable of execution nor 
would it be in contravention of the provisions of 
O. 20 R. 12, Civil P. C. A preliminary decree be¬ 
comes necessary where tlie exact amount is to be 
ascertained after the examination of fresh evid¬ 
ence; see — ‘Bagchi, A. P. v. Mrs. F. Morgan’, 
AIR 1937 All 33 (E). 

(11) Another contention raised for the tenants 
is that the rate of Rs. 30/- per month awarded 
by the Munsiffs is excessive. There Ls no clear 
evidence let in on either side as to the rate of 
rent or mesne profits for which the premises 
could have been let. It is not however denied that 
the premises are situated in an important busi¬ 
ness locality in Chintamani Town. 

(12) It Ls urged for the tenants that if the 
standards prescribed by the Mysore House Rent 
Control Order relating to fair rents are applied 
to this case the rents may be raised by a maxi¬ 
mum limit of 150 per cent in which case about 
Rs. 21/- would be the maximum which could be 
allowed. While fair rent may have been fixed in 
that way if the tenants had approached the House 
Rent Controller in a bona fide and proper way it 
is difficult to see w T hy the same standards should 
be applied when the Court is granting a decree 
for eviction and is fixing rent by way of damages 
or compensation. It is also represented before us 
that some other tenants have entered into agree¬ 
ments to pay rent at Rs. 30/- per month. There 
is no evidence for it and we are not inclined to 
allow some lease deeds said to have been subse¬ 
quently executed by some other tenants in favour 
of the plaintiff and now sought to be put in for 
the plaintiff by way of additional evidence in 
support of that statement. Taking into account 
all the facts and circumstances of this case v/e 
think that Rs. 25/- a month would be a reason¬ 
able rate and we order accordingly. 

(13) In the result Second Appeals Nos. 239 and 
240 of 1949-50 are allowed, the judgment and de¬ 
crees of the Subordinate Judge in Regular Appeals 
88 and 89 of 1947-48 are set aside. Regular Ap¬ 
peals Numbers 151 to 156 of 1949-50 are dismiss¬ 
ed. The judgments and decrees of the Munsiffs 
are restored but with the modification that the 


plaintiff will be entitled to recover rents by w f ay 
of damages from date of suit tiil date of delivery 
of possession at Rs. 25/- per month from the 
defendants in each of the cases. 

(14) The Plaintiff will have his costs from the 
Defendants in ail the Courts. 

B/D.H. Order accordingly, 
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MALLAPPA J. 

Nandipuram Sreerangachar and others, Ap¬ 
pellants v. R. Chakravarthi, and other's, Res¬ 
pondents. 

Second Appeal No. 506 of 1948-49, D/- 23-6- 
1952, against decree of Adcll. Sub. J., Mandya, 
in R. A. No. 6 of 1947-48. 

Civil P. C. (1908), S. 11 — Identity of sub¬ 
ject matter and cause of action — (Evidence 
Act (1872), S. 115). 

A owning two properties N & Y mortgag¬ 
ing Y to B — 3 obtaining mortgage decree 
and purchasing property Y in execution 
— B then bringing a suit against C under 
a mistaken belief that C had purchased 
property Y in execution of his own money 
decree, in order to give him opportunity 
to redeem the property as he was not im¬ 
pleaded in prior suit — Real fact however 
was that C had purchased property X — 
Decree passed against C without any con¬ 
test — D who had purchased property X 
from C bringing suit against B for decla¬ 
ration of his title to X and for possession 
— Decree in prior suit between B and C 
does not operate as res judicata as subject 
matter in dispute was different — C’s 
failure to plead in previous suit that what 
he had purchased was not property Y but 
X cannot also operate as estoppel against 
him or D from contending that hg was 
owner of property X. (Paras 2, 3) 

Anno: C. P. C., S. 11 N. 72; Evi. Act, S. 115 
N. 1. 

V. Krishnamurthy, for Appellants; Nittoor 
Sreenivasa Rao and K. R. Gopiballab’na 
Iyengar, lor Respondent (No. l). 

JUDGMENT: The property in dispute in this 
case is the eastern half of Survey No. 2 in Hullam- 
balli a village in Malavalli Taluk. Both the eas¬ 
tern half and the western half oi this survey num¬ 
ber have got the same boundaries and in fact each 
of them is two acres in extent. They belonged to 
one Venkatanarasimhachar. It is in evidence that 
he got the eastern half of it under the release deed 
Ex. G in 1897. No title deed has been produced 
to show how he acquired the western half. But it 
is in evidence that he executed the hypothecation 
deed Ex. P hypothecating the western half of Sur¬ 
vey No. 2 measuring two acres and one other land 
and it has been stated in that document that he 
acquired them in a revenue sale. It is therefore 
clear that while he got the eastern half of Survey 
No. 2 under the release deed Ex. G, he got the wes¬ 
tern half in a revenue sale. On 22-2-1927 half of 
Survey No. 2 was hypothecated to the appellant 
and though it is not clearly stated whether it is the 
eastern or western half that has been hypothecat¬ 
ed to him it is clear that what was hypothecated 
is the western half, as it is stated in the hypothe¬ 
cation deed that that hypothecated portion had 
been purchased by the hypothecator in a revenue 
sale. 

The appellant filed a suit on the foot of the hypo¬ 
thecation deed in O. S. No. 23 of 36-37 on the’'file 
of the Second Muafiff, Mysore, and obtained a de* 
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cree. In execution of that decree he purchased 
the property and obtained delivery. It is clear 
from the plaint as well as the delivery receipt that 
the property purchased and put in possession is 
that portion of Survey No. 2 which had been pur¬ 
chased under a revenue sale. He, however, came 
to know that one Sreenivasa Tataehar had purchas¬ 
ed the same property in execution of a decree ob¬ 
tained against Venkatanarasimhachar though the 
property purchased by him was not that property. 
In order to give an opportunity to this person to 
pay the hypothecation amount, as he had not been 
impleaded in the previous suit, he tiled the suit in 
O. S. 274 of 39-40 on the tile of the Second Mun- 
siff’s Court, Mysore. Sreenivasa Tataehar, how- 
ever, did not contest the suit, though it is not clear 
whether he was under the impression that the suit 
was in respect of the land purchased by him in exe¬ 
cution oi the decree obtained against Venkatana¬ 
rasimhachar or a different land. 

Anyway, it is found that the suit filed in O. S. 
No. 274 oi 39-40 ended in a decree with the con¬ 
sent of Srinivasa Tataehar but it has to be said 
that the suit was in respect of the western half of 
Survey No. 2 which is the property purchased un¬ 
der the revenue sale, as the plaint in O. S. No. 274 
of 39-40 itself says that the land in respect of which 
the suit was filed had been purchased by Venka¬ 
tanarasimhachar in a revenue sale. The plaintiff 
who has purchased the eastern half of Survey No. 

2 from Srinivasa Tataehar claimed possession of the 
property on the ground that the appellant is in 
wrongful possession of it. Since no suit has been 
filed by the defendant in respect of the property 
now in dispute, i. e. the eastern half of Survey No. 
2, it cannot be said that anything comes in the 
way of the plaintiff getting a declaration of his 
right in respect of the plaint schedule property. 

(2) What is seriously contended is that the deci¬ 
sion in O. S. No. 274 of 39-40 operates as res judi¬ 
cata against the plaintiff. In that suit filed by 
the defendant, against Sreenivasa Tataehar th» 
predecessor in title of plaintiff, it was alleged in 
the plaint that the latter had purchased the two 
acres of land hypothecated to the former. Sreeni¬ 
vasa Tataehar did not deny those allegations and 
allowed a decree to be passed against the interest 
if any he had in that land. In fact he had no 
interest in those two acres of land and it is the 
other two acres of land that is now in dispute, that 
he had purchased. The previous suit was not in 
respect of the two acres of land now in dispute. So 
the title of plaintiff or Sreenivasa Tataehar his 
predecessor in title to the lands now in dispute, 
was not the subject matter of dispute in the previ¬ 
ous suit. The decision in the previous suit may 
operate as res judicata against Sreenivasa Tataehar 
or his successor in interest claiming any interest 
in the property which was in dispute in that suit, 
but not in any other property such as the two 
acres now in dispute. 

(3) It is contended that it is only two acres of 
land that had been purchased by Sreenivasa Tata- 
char and that, as he did not contend in the previ¬ 
ous suit that w'hat he had purchased was not the 
two acres which was the subject matter of the pre¬ 
vious suit, he is estopped from now contending that 
■what has been purchased by him are the two acres 
now' in dispute and not the two acres which were 
in dispute in the previous suit. It may be that 
he is estopped from saying that the two acres of 
land which was the subject matter of the previous 
suit had not been purchased by him; but he at no 
time said that the two acres of land now in dispute 
was not purchased by him and neither he nor plain¬ 
tiff who claims under him is estopped from saying 


v. Armugam Nagarathnam & Co. A. I. R. 

that he is the owner of two acres of land, now ini 
dispute. 

(4) The property now in dispute is the eastern 
hah oi Survey No. 2 and it belongs to plaintiff. It 
was not m dispute in O. S. 274 of 39-40 and nothing 
said or done in that suit comes in the way of Sree¬ 
nivasa, Tataehar, or plaintiff who claims under him, 
establishing his title to the suit land. Both the 
Courts below are right in decreeing the plaintiff's 
suit as prayed for. This appeal, therefore, stands 
dismissed with costs. 

B/K.S. Appeal dismissed. 
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Commander, Bangalore Area and another 
Appellants v. Armugam Nagarthnam & Co, Res¬ 
pondent. 

R. A. Nos. 4 to 6 of 1949-50, D/- 28-11-1952’ 
against order of Dist. J., Civil Station, Banga¬ 
lore, D/- 4-2-1949. * 


uitianon ,icr uysuj, 5. 33 — Dispute 
1 ouiid to be within scope of arbitration clause 
C ourt cannot enter into merits of dispute. AIR 
1951 S. C. 9, I* oil. (Para 4) 

Anno. Arbitration Act, S. 33 N. 1. 


(b) Arbitration Act (1940), S. 30(c) — Con¬ 
tract witli Military Department— Agreement 
to refer differences to arbitration of military 
officer — Arbitrator cannot be said to have secret 

interest in subject matter of submission or in 
any party (Para 6) 

Anno. Arbitration Act, S. 30 N. 5. 


(c) Arbitration Act (1940), S. 2(a) — Dispute. 

An arbitrator acts without jurisdiction if 
tne parties have not agreed that the matters 
in dispute should be decided by arbitrator. 

a . i ■ a a • (Para 6) 

Anno. Arbitration Act S. 2(a) N. 2. 


(d) Arbitration Act (1940), S. 2(a) — Cl. 35 

in contract providing that any dispute not pro¬ 
vided lor under any other clause shall be referr¬ 
ed to arbitration — Dispute regarding payments 
to be made in pursuance of contract — Cl. 18 
providing for rectification in bills — Cl. 18 held 
did not exclude Cl. 35. (Para 6' 

Anno. Arbitration Act, S. 2(a) N. 2. 

(e) Arbitration Act (1940), S. 30(a) — Miscon- 

4«ct. 

Award can be set aside on ground that arbi¬ 
trator improperly rejected to receive evidence. 
The evidence must be tendered to the arbitra¬ 
tor and it is not his duty ‘suo motu’ to fix 
a date for evidence. (Para 7) 

Anno. Arbitration Act, S. 30 N. 10. 

A. R. Somanatha Iyer, for Appellants; B. Shan- 
kara Rao. for Respondent. 

CASES REFERRED; Paras 

(A) (V38) AIR 1951 SC 9 (Pr 9): 1950 SCR 792 

(SC) 4 

(B) (1916) 1916-2 Ch 86 (101, 102): 84 LJ CH 

865 6 

(C) (V39) AIR 1952 SC 119 (Pr 4): 1952 SCJ 

156 6 

(D) (V13) AIR 1926 Lah 584 (585): 96 Ind Cas 

108 7 

(E) (’12) 13 Ind Cas 161 (165) (Cal) 7 

MALLAPPA J.: 

In these three appeals the respondents are Con¬ 
tractors who entered into contracts with the Mili¬ 
tary Department for the construction of what are 
known as “Hutted Ancillaries” on a lump sum 
basis. Letters dated 27-4-43 were addressed to 


1951 Commander, Bangalore Area v. Armugam Nagarathnam & Co. Mysore 47 


tbem enclosing the tender documents and they 
were instructed to submit their tenders within 11 
A. M. on 1-8-43. In para. 2(b) of the letter marked 
Ext. A the attention of the contractors w T as drawn 
to the fact that 

“the Plinth areas inserted in Col. 15 of Sch. B, 

axe rounded off to the nearest foot” 

and that it should be understood that the amounts 
mentioned in Col. 19 against each item (except 
in the case of provincial items) are fixed amounts 
and shall not be varied and that the percentage 
tendered will be deemed to be above or below 7 these 
amounts. While there is hardly any doubt that 
the contracts were therefore on a lump sum basis 
it will be noticed that in Sch. D in which the rates 
lor pricing variations and additions are mention¬ 
ed, it was stated that it was a list of items rates 
of the same standard of values as the Plinth area 
rates, entered in ‘Sch. B’ and shall be used for 
pricing variations and additions. 

(2) The contention of the contractors is that 
the above statement in Sch. D led them to think 
that the lump sums mentioned in Ext. B had 
been worked out on that basis and that they are 
therefore entitled to claim money for the work 
done on that basis and not on the basis of their 
lump sum tender. It v/as also contended that 
there was an arithmetical error of Rs 10,000/- in 
Schedule B and that they were entitled to get this 
corrected. The contention of the Govern¬ 
ment was that if there were any mistakes 
In Sch. B they were immaterial as the con¬ 
tract was clearly on lump sum basis. Moreover, 
the contractors had signed the final bills as well 
as no-claim certificates and they cannot reopen 
the question over again. 


(3) When differences arose, the Government 
proposed to refer the matter to an Arbitrator as 
had been agreed to under Clause 35 of the con¬ 
tract. Apart from the two points referred to 
above, the Government contended that lorries 
had been supplied to the contractors at a low 
rate of Rs. 7-8-0 per lorry per day as per the 
instructions of the Commander Royal Engineers, 
but that the rate of hire per lorry per day should 
have been Rs. 45/- and the rate of Rs. 7-3-0 v/as 
wrong, unauthorised, and not binding on the 
Government. The contractors however felt that 
these differences were not matters that came un¬ 
der the arbitration clause, but both parties sub¬ 
mitted the points of difference to an arbitrator, 
the contractors, raising before him the question 
of Jurisdiction also. The award was: 

“That schedule B prices and the total amount 
shall not be altered and that the contractor 
shall not be compensated; and that the rate 
fixed by C. R. E for hire of Military Transport 
is binding and that the Government have no 
claim against the contractor in this respect”. 


Petitions were therefore filed against the res- 

P»ndents under Section 14 (2), Arbitration Act. 

JJn the other hand the contractors filed peti- 

oons f 0r setting aside the award, stating the 

their case and contending that Clause 

c °ntract under which the matter was 

to arbit ration did not apply to the case; 

. arbitrator should have taken evidence 

t . e the award, that the award is liable 

ArhiLf 1 aside for judicial misconduct since the 

wilful?* 01, bas deliberately and intentionally 

^nf Jfc r L reted the law and that the award is 
not based on ann 


hand 11 was contended by the 
that the contractors wanted to 

evidence a h 1 f e ^ ey should have tendered the 

that no request was made for exa¬ 


mining any witness. The allegations made by 
the contractors in para 13 of their affidavits 
about the arbitrator having ascertained what 
exact relief they wanted are denied and even 
otherwise one can see nothing wrong in the arbi¬ 
trator having ascertained this. 

(4) After stating the cases of the parties at 
some length, the learned Judge of the lower court, 
has held: 

“The defence of the Government before the 
arbitrator to the effect that the rates given 
in Schedule D are intended mainly for° the 
pricing of work done by the contractors under 
Clause 25 oi' the conditions of the contract and. 
that the purpose of Schedule B is to give the 
contractors an idea of the approximate price 
the Government proposed to pay for the work 
lor which tenders were invited, cannot be sus¬ 
tained in the light of para 2 (b) of Ext. A, Cl. 

3 ol Ext. D and the statement in Schedule D 
to the el feet that it is the list of the item rates 
of the same standard of values as the plinth 
area rates entered in Schedule B and shall be 
used for pricing variations and additions as 

per clause 3 of the special conditions of the 
contract”. 




A1V. U 


_ "-'o'-' -- uiv, v-untt ini'^ 

ol the findings of the arbitrator, as if he was 
sitting in appeal over his findings. This is 
rightly objected to by the appellants. As observ¬ 
ed in •Mair A. M. & Co. v. Gordhan Das Sa- 
garmuir, A. I. R. 1951 S. C. 9 (A): 

OxIlo the dispute is found to be within the 


- ---- W ** uu;u Clic; i 

scope ol the arbitration clause, it is no part of ; 

the province oi the Court to enter into the i 

merits of the dispute”. 

(5) Even otherwise there is a good deal of sub¬ 
stance in the contention on behalf of the Gov¬ 
ernment that in para 2 (b) and the letter Ext. 

A it was made clear that the amount mentioned 
in Col. 19 in Schedule B against each item — ex¬ 
cept in the case of provincial items are fixed 
amounts and shall not be varied and that the 
percentage tendered will be deemed to be above 
or below these amounts, and that it must be 
taken that so far as these items are concerned 
tlie contract must be taken as being on a lump 
sum basis. Similarly it will be noticed that Sch. 

n ia ^ es 11 clear that the rates mentioned In it 
snail be used for pricing variations and addi¬ 
tions. 

The contention that, if at all, there was anv 
assurance that the rates mentioned in Schedule 
D are of the same standard of values as those 
mentioned in Schedule B, the assurance can be 
a J‘ :en advantage of in pricing variations and ad¬ 
ditions m respect of which the contract v/as not 
on a lump sum basis, but not the contract on the 

ai?n S witL S t he K U ! e B ° n 3 1UmP SUm basis > is not 
f^ W t ^ t “ nce(s - ) - Th erp is therefore much 

th£it could be said m favour of the view taken 
by the Arbitrator in preference to that of the 
learned Judge of the lower court. What, how- 
ever, the learned Judge of the lower court in 
cases of this kind should have more profitably 

dp?^ ln Qo 'whether any case is made out un- 

aer s. 30, Arbitration Act to set aside the awards. 

(6) Under S. 30, Arbitration Act: 

An award shall not be set aside except on one 
° r . n ?5 )re of the following grounds namelv: — 

(a) ar ^ . arbitrator or umpire has miscon- 
ducted himself or the proceedings; 

(b) that an award has been made after the is- 

SJ? ° f u-? ? rder by the Court superseding 
the arbitration or after arbitration pro¬ 
ceedings have become invalid under S. 35; 


n 
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(c» that an award has been improperly pro¬ 
cured or is otherwise invalid”. 

The award for instance can be set ?.side on the 
ground oi corruption of the arbitrator or where 
the Arbitrator has secret interest with the sub¬ 
ject matter of the submission. 11 is no doubt 
true that the arbitrator in this case is a military 
oRimr aucl in that sense interested in the con¬ 
tract. Eat when it was agreed that the differ¬ 
ences have to oe settled by an arbitrator who is 
a military oincer, it cannot be said that the arbi¬ 
trator had any secret interest in the subject 
matter c-f the submission or in any oi the par¬ 
ties. in cases oi tins kind, as observed by Lord 
Justice Fiiil'imore in — ‘Smith Coney & Barett 
v. Becker Gray & Co.*, 1916-2 Ch. C6 (B): 

In all probability the members of the Tribunal 
womd be if not directly, indirectly, interested 
m the sense that it might affect other con¬ 
tracts in so far reaen ng a decision as there 
v.iav be in this case, but it cannot be helped. 
The parties have agreed that it should be a 
condition .precedent that there shall be such a 
tribunal and they must go before the arbitral 
tribunal, and. it is not open to the plaintiffs 
to take advantage of the fact that third par¬ 
ties whose fiat is necessary are interested”. 

We may acid here chat in this case no objection 
was tauen for submitting the differences to the 
pariicmar arbitrator who has given the award, 
and in fact during the course of arguments it 
was made clear that no objection is being taken 
to this person having acted as arbitrator. What 
lias, however, been seriously contended is that 
ihe disputes between the parties are not such as 
coming within the scope of any of the clauses 
of the contract between the parties under which 
the reference was made. There can hardly be any 
doubt that the arbitrator would be acting with- 
| out jurisdiction in cases in which parties had 
not agreed that the matters in dispute should 
be decided by an arbitrator. In this case, how¬ 
ever, Clause 35 of the contract states: 

“All other disputes and differences the settle¬ 
ment of which is not provided for under any 
other clause of this contract and which shall 
arise either during the progress of the work 
or after completion thereof concerning the 
work or the execution or maintenance thereof 
or the construction or meaning of these condi¬ 
tions of contract or as to any other matter 
arising out of or relating to the contract or 
the work to be executed or payments to be 
made in pursuance thereof shall be referred to 
the arbitration”. 

Tiie disputes between the parties are clearly with 
reference to the payments to be made in pur¬ 
suance of the contract, and it is equally clear 
that the matter has been agreed to be settled by 
arbitration. What is however contended is that 
Clause 13 of the Contract provides for rectifica¬ 
tion of errors, omissions or wrong estimates dis¬ 
covered in the Bills of Quantities, and as such 
the dispute between the parties is covered under 
this Clause of the contract. Therefore, the dis¬ 
pute between the parties is whether Clause 18 
excludes Clause 35 of the Contract, and Clause 
35 which refers to cases other than those pro¬ 
vided in other clauses is not applicable. This 
is a case in which the parties are at variance 
in respect of “the matter arising out of, or re¬ 
lating to the contract” referred to in Clause 35 
We may here refer to the decision reported in 
IT ‘Ruby General Insurance Co. Ltd. v. Pearev 
Kumar’, A. I R. 1952 SC 119 (C) that: 

“Where one party relying on the arbitration 
c.avse in a policy of insurance savs that there 


A. I. R. 

lias been a breach of its terms and the other 
parcy, also relying on that clause, says that 
mere has been no breach but on the other 
nand the requirements of that clause have 
been fulfilled, the point in dispute between the 
parties is one for the decision of which the 
lormer is compelled to invoke to his aid one 
oi the terms of the insurance agreement and 
so the difference between the parties is a diff¬ 
erence ‘arising out of the policy’ within the 
meaning of the arbitration clause and the arbi¬ 
trator lias jurisdiction to decide it”. 

Moreover, even if it is assumed that Clause 18 
T he contract is applicable to this case, all 
mar could be said is that the party affected is 
entitled to certain rectification. It is not stated 
mere hew the party affected should obtain re¬ 
lief if differences arose between them. Clause 
id is not the clause which provides for the settle¬ 
ment of disputes and differences. Clause 35 is 
iheiefore clearly applicable and the parties were 
bound to refer 10 arbitration tlie claim of one of 
them for rectification under Clause 18. Since! 
ilie parties have referred their disputes to arbi-| 
tration without any objection, other than the 
untenable objection that the dispute is not one 
• hat comes under Clause 35, it cannot be said 
tnat the award is liable to be set aside on this 
ground either. 

(7) However, the award could also be set aside 
on the ground that the arbitrator improperly re¬ 
jected to receive evidence, and it is contended 
in this case that evidence has not been allowed 
to be^ let in. It must however be stated that it 
is not made out, as has been contended by the 
Government, that the contractors offered to 
let m evidence and still less they tendered any 
evidence. As observed by Jai Lai J, in the case 
reported in — ‘Ganga Sahi v. Karim Bakhsh\ 
A. I. R. 192G Lah 584 (D» that: 

“It is not the duty of the Court ‘suo motu’ to 
Lx a date for evidence in support of the ob¬ 
jections to an award filed in Court. It is for 
tne parties to move the Court if they want to 
produce evidence”. 

This ^ observation is no doubt with reference to 
the duty of the Court. But it is equally applic¬ 
able to the case of an arbitrator. As observed 
m — ‘Manindra Nath v. Mohanunda Roy’, 13 
Ind Cas 161 (Cal) (E), in order to make out a 
ease entitling a party to impeach an award on 
the ground that the arbitrators improperly re¬ 
fused to take the evidence of an important wit¬ 
ness, the witness must be distinctly tendered to 
the arbitrator. 

(8) One other contention that appears to have 
been raised before the lower court is that the 
award could also be set aside on the ground that 
it is based on materials not placed before him. 
But the findings of the arbitrator are supported, 
as already observed, by what is stated in Ext. A 
and Schedules B and D. There is no substance 
in this contention also. It has not been shown 
that there has been any judicial misconduct of 
the arbitrator and that he deliberately and in¬ 
tentionally misinterpreted the law. The learned 
District Judge was not therefore right in setting 
aside the award. The appeals are allowed with 
costs, the awards are ordered to be filed in court 
and there shall be decrees in accordance with the 
terms of the awards. Advocate’s fee Rs. 25/- 
in each case. 


B/V.R.B. 
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MEDAPA C. J. AND VASUDEVAMURTHY J. 

D. Siddaiah and another, Appellants v. S. 
Rucirappa and another, Respondents. 

Misc. Appeals Nos. 33 and 34 of 1953, D/- 11-8- 
1953, against orders of Election Commr., Chital- 
<lrug, D/- 27-4-1953 and 24-4-1953. 

(a) Municipalities — Mysore Town Municipa¬ 
lities Act (8 of 1933), S. 20 — Period prescribed 
expiring on day when Courts are closed — (Limi¬ 
tation Act (1908), S. 4) — (General Clauses Act 
<1897), S. 10). 

If a Subordinate Judge is appointed Elec¬ 
tion Commissioner he can be deemed to be a 
Court for the purpose of S. 4, Limitation Act 
and, therefore, if the time prescribed by S. 

20 expires on a day when the Civil Courts are 
closed an election petition can be filed on the 
day the Courts re-open. At any rate. S. 10, 
General Clauses Act will operate to save peti¬ 
tion from being barred by time. 3 Mys LJ 
253; 8 Mys LJ 281 and 13 Mys LJ 116, Dist¬ 
ing. (Para 3) 

Anno: Limitation Act, S. 4 N. 6b; General 

Clauses Act, S. 10, N. 3. 

(b) Municipalities — Mysore Town Munici¬ 
palities Act (8 of 1933), Ss. 13 and 208(2) (b) — 
Rules under — R. 5 — Contents of Electoral Roll 
cannot be questioned before Election Commis¬ 
sioner. 

The policy of the Legislature and the rule 
making authority in framing the Act and the 
Rules thereunder as well as the entire scheme 
of elections is clearly opposed to allowing 
questions being raised before the Election 
Commissioner with regard to the contents of 
the Electoral Roll. The Election Commissioner 
is. therefore, wrong in going into the question 
of the age of the voters and reversing the re¬ 
sult of the election on the basis of his find¬ 
ing on that point. Case law discussed. 

(Paras 5 and 8) 


V. Kri.shnamurthy. for Appellants; Nittoor 
Srinivasa Rao, for Respondents. 

CASES REFERRED : Paras 

<A) 3 Mys LJ 253 2 

<B) 8 Mys LJ 281 2 

<C) (’34) 13 Mys LJ 116 (117. 118) 2 

<D)' (V17) AIR 1930 PC 54 (55): 54 Bom 216 
(PC) 4 

<E) (V15) AIR 1928 Mad 1077 (1081): 115 Ind Cas 
59 4. 7 

<F) (’46-47) Misc A No 46 of 1946-47 (Mvs) 5. 7 
(G) (1901) 5 O'M & H 135 6, 7 

<H) (1874) 9 LR CP 734 (750) 6, 7 

VASUDEVAMUIITIIY J.: 


These two appeals arise out of two order > 
passed by the Subordinate Judge, Chitaldnig who 
is the Election Commissioner for the area co i- 
cemed. On applications filed before him, by the 
Respondents in these two appeals, he set aside 
the declaration of the Returning Officer whereby 
the Appellants had been declared duly elected 
to the Nayakanahatti Town Municipal Council 
from the first and eleventh division respectively. 
The difference between them and the Respon¬ 
dents was only one vote in the first case and 
lour votes in the second. In the appfications 
before the Election Commissmner the Respon- 
com htoined that this difference represent- 

°° ,t*? e . v0 * es certain persons who were not 
ouaufied to vote under S. 12 of the Mysore 

Town Municipalities Act, which governs the 
elections. 

section the voters must have 
attained the age of 21 years in the official 
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year preceding that in which the election roll 
is published before they can have their names 
inciuued in the voters iist. The Election Com¬ 
missioner found that 4 voters in one case and 
one voter in the other were less than 21 years 
of age at the relevant time and that if those 
votes were excluded from computation, the Ap¬ 
pellant in Mis. A. No. 34/1953 would fail as 
the Respondent would be found to have one vote in 
excess. In Ms. A. No. 33/1953 nc found that 
they would be polling an equal number of votes. 
He therefore drew lots and declared the Respon¬ 
dent in that appeal as having succeeded as a 
result of such drawing. 

(2) It is contended by Mr. Krishnamurthi, 
learned Counsel for the appellants that the ap¬ 
plications challenging the election were made 
m these cases after the expiry of 10 days pro¬ 
vided in S. 20, Mysore Town Municipalities Act. 
Tne result of the election was declared on 23-3- 
1952 and the applications were filed on 12-5-1952 
when the Civil Courts in the State were reopen¬ 
ed after the summer vacation which commenced 
that year on 1-4-1952. The Election Commissioner 
has found that the applications were saved 
from the br.r of limitation on account of S. 4, 
Limitation Act. 

It is urged by Mr. Krishnamurthi that the 
learned Election Commissioner was really a 
•persona designate though it happens that he is 
a Subord nate Judge in a Civil Court and that as 
in the present case he happens also to be the 
First Class Magistrate of the station and was 
present in that area during the concerned period, 
the Respondents could not say that they could 
not have presented their applications to him 
within time. He has relied on — ‘3 Mys LJ 253 
(A) ; *8 Mys. LJ 281 (B)’; — ‘Abdul Azeez v. 

Easheer Ahmed’, 13 Mys LJ 116 (C)’, where no 
doubt it has been held that the Election Com- 
m.’ss’oner was a ‘persona designata’ for the pur¬ 
pose of determining the elections concerned un- 
der Municipal Acts. Those cases were, however, 
concerned w’th the question whether appeals or 
revisions lay to this Court in accordance with the 
Code oi Civil Procedure from his orders. Those 
cases cannot obviously have much bearing on 
the question before us. 

(3) Section 4, Limitation Act provides that 
where the period of limitation prescribed for any 
suit, appeal or application exp : res on a day when 
the Court is closed the same may be made on the 

when the Court re-opens. ‘Prima facie’ no 
cioubt the reference is to a Court & whether the EFc- 
V .T Commissioner is a Court is a matter for con¬ 
sideration. If the Subordinate Judge of the con¬ 
cerned area has been appointed Election Commis¬ 
sioner it is diff 1 cult to see why he should not 
be deemed a Court for that purpose. It is pro-1 
vided by the same section that the Code of Civil 
Procedure shall as far as possible be followed in 
the enquiries before him. 

It is not disputed that there was no office of 
the Election Commissioner as such open at the 
concerned time for such appbcatior.s being lodged. 
The ^ppMcations were to be accompanied by a 
deposit of Rs. 50/- and there was no arrange¬ 
ment made for the recemt of that money by him 
or m his office durng the period of the summer 
vacation. Moreover under S 10. General Clauses 
Act where any act or proceeding is directed or 
allowed to be done or taken in any Court or 
office’ on a certain day or withm a prescribed 
period, then, if the Court or ‘office’ is "closed on 
that day or the last day of the prescribed period, 
the act or proceeding shall be considered as done 
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or taken in due time if 
the next cU.y afterwards 
office is open. We think 


it is done or taken on 
on winch the Court or 
that that section if not 


S. 4. Lima alien Act 
present applicat: ons 


clearly operates to save the 
from being barred by time 


and we aa.ee with 
that they were in 


the learned Subordinate Judge 
time. 


(4? Air. Krishnamurthi next contends that the 
learned Election Commissioner was not justified 
in going behind the entry in the Electoral Roll 
and examining the eligibility oi the person includ¬ 
ed therein to vote on the basis oi the . ge men¬ 
tioned therein. Under Rule 5 of the Mysore Town 
Municipal Elect.cn Rules framed under S. 13(1' 
and S. 203 (2) (b), Mysore Town Municipalities Act 
the Electoral Roil shall contain tne ‘age’ of each 
elector in addition to other qualifications such as 
Ins name, the name oi his or her father or hus¬ 
band as the case may be, the sex of the elector 
and the number of the house at which he resides. 
Elaborate provisions are contained in clauses 
6 to 9 for the publication cf the preli¬ 
minary Electoral Roll, the lodging of’ claims 
and objections and to the enquiry into 
them by the Returning Officer & his amending the 
Electoral Roll in accordance with his decision. 


Under R. 10 the orders passed by the Returning 
Officer under Rr. 8 and 9 are declared to be final 
and the final Electoral Roll is to be published 
under R. 11. Under S. 13(2). Mysore Town Muni¬ 
cipalities Act at every election of Councillors every 
person enrolled in the Municipal Electoral Roll .-.s 
for the time being in operation under sub-s. (1) 
shall be deemed to be entitled to vote and every 
person not so enrolled shall be deemed to be not 
entitled to vote. Mr. Krishnamurthi has referred 
to a case in — ‘Commr. of Income Tax, Bombay 
v. Bombay Trust Corporation Ltd.’, AIR 1930 PC 
54 (D), where interpreting the words “deemed to 
be” in the Indian Income-tax Act their Lordships 
of the Privy Council have observed that where 
a person is “deemed to be” something the only 
meaning possible Is that whereas he is not in 
reality that something, an act of Parliament re¬ 
quires him to be treated as if he were. The Ap¬ 
pellant is also supported in his contention by a 
case reported in — ‘Vaidyanatha Thevar v. Muru- 
giahan Chettiar’, AIR 1928 Mad 1077 (E). 

In that case which related to an election un¬ 
der the Madras Local Boards Act it was pointed 
out by Devadoss J. that the question whether a 
person was a member entitled to vote or not was 
to be determined by proper proceedings under 
S. 57. When that course was not adopted, it was 
not open to a Court which holds an election 
enquiry to go into the question which might and 
ought to have been determined before a diffe¬ 
rent forum. Section 57 prescribed the forum for 
the determination of such question and in the 
absence of an enquiry under that section the 
Court which holds an election enquiry must 
accept the persons who act as members. 

He has further pointed out that the object of 
the election rules both under the District Muni¬ 
cipalities Act as well as under the Local Boards 
Act was to avoid a defeated candidate from raising 
questions as to the qualifications cf voters whose 
names were on the roll of voters and the Court 
was not permitted to embark upon an enquiry on 
questions which could have been and ought to 
have been decided before the final electoral roll 
was prepared. He thought that it was opposed 
to all principles to allow one of the candidates to 
raise an objection to the qualifications of the 
members when he could have done so before and 


it was nothing but putting a premium upon petti¬ 
fogging to allow a defeated candidate to raise such 
an oojection when he finds that the members 
whose qualification he could have questioned be¬ 
fore but whom he expected to vote for him did 
not vote for him but for the other candidate. We 
are entirely in agreement with these observations. 

(5) We think the policy of the Legislature and 
the rule making authority in framing the Act and 
the Rules thereunder as well as the entire scheme 
of elections is clearly opposed to allowing ques¬ 
tions being raised before the Election Commis¬ 
sioner with regard to such contents of the Elec¬ 
toral Roll. If it is permitted the Election Com¬ 
missioner would have to hold an elaborate en¬ 
quiry, by examining witnesses and adopting the 
procedure prescribed by the Code of Civil Pro¬ 
cedure, about the name of the elector or his. 
lather or his sex or age or even the number of 
the house in which he resides. That could never 
have been the intention of the Legislature and 
there is nothing either in the Act or in the Rules 
which compels us to adopt such a course. In this 
Court a similar view has been taken in — ‘Mis. 
A. No. 4G of 1945-47 (F). 

In that case the Court w r as dealing with elec¬ 
tions to the Representative Assembly and one of 
the questions that arose for consideration was 
whether it was open to the Election Commissioner 

to go behind the electoral roll & ascertain whe¬ 
ther the appellant had the necessary property 
qualification to be a voter in order to find our. 
whether the notice of candidature of the appel¬ 
lant had been properly accepted. It was held that 
it was not open to the Returning Officer or the 
Election Commissioner to do so. Their Lordships 
were considering in that case R. 9. Representative 
Assembly Rules which provided that there shall 
be an electoral roll for every constituency and 
that no person who is not, and, except as ex¬ 
pressly provided by these rules, every person 
who is. for the time being included in the elec¬ 
toral roll for any such constituency shall be 
entitled to vote in that constituency; and sub- 
r. (2) of R. 76 which made the decision of the 
Revising Authority final. They also considered 
in that connection a case reported in ‘Ham¬ 
mond’s Election Cases for India and Burma at 
page 165 (Bhagalpur North case)’ and quoted 
with approval an observation in that case that 

“if in the opinion of the Commissioner the result 
of the election has been materially affected oy 
any non-compliance with the provisions of the 
Act or the rules and regulations made there¬ 
under, the election of the returned candidate 
shall be void. But the jurisdiction therebv 
granted is necessarily limited by the definite 
provisions of R. 9(3) regarding the finality cf 
the order of the revising officer, and we are 
satisfied that under this rule we are precluded 
from enquiring into the question of the respon¬ 
dent’s possession of the necessary qualifications 
as a voter. We are confirmed in this view by 
the conviction that the Legislature cannot have 
contemplated the provision of the cumbrous and 
elaborate procedure of an election commission 
to determine simple questions of fact concern¬ 
ing the possession of such qualifications.” 

In the light of the interpretation of the words 
“deemed to be” by the Privy Council and the 
wording of S. 13(2), Mysore Town Municipalities 
Act. the case for the Appellant is, in our opinion, 
even much stronger than in that case. 

(6) Mr. Nittoor Sreenivasa Rao has referred to 
a passage at page 33 in Nanak Chand Pandit’s 
Law of Elections and Election Petitions in India, 
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1951 Edn., where reference is made to — ‘Nawab 
Sir K. G. M. Faroqui v. M. Habibulla Bahar 
Chaudhury and others’, a case connected with the 
Bengal Legislative Assembly Constituency. In that 
case it seems to have been held, distinguishing 
an earlier case, that the Election Tribunal can 
go behind the Electoral Roll to ascertain the 
possession of the actual qualifications by a candi¬ 
date for entry on the Roll, but the Returning 
Officer cannot go behind the Electoral Roll. 

Further on, it is stated that in the Hooghly 
North-East General Rural Constituency, 1946, — 
'Mohan Lai Mandai v. Radhanath Das and others’, 
the Tribunal tried to distinguish the ‘Bengal 
Legislative Assembly 1944 case’ referred to above 
and held that the Election Tribunal has no juris¬ 
diction to go behind the Electoral Roll where the 
disqualification of the voter is net of a personal 
nature. The members of that Tribunal relied on 
two English Cases, viz. — ‘Pembroke Borough 
case’, (1901) 5 O’M & H 135 (G) and — ‘Stowe 
v. Jolliffe’, (1874) 9 L R C P 734 (H). The author 
has then stated as his conclusion that the cor¬ 
rect view is as stated above that the Election 
Court is entitled to find out whether the statutory 
disqualifications which bar a person from stand¬ 
ing as a candidate from any of the Legislatures 
exist in a particular case or not. 

(7) In — 'Stowe v. Jolliffe (H)\ it has been held 
that the electoral roll is conclusive not only on 
the Returning Officer but also on every tribunal 
which has to enquire into elections, except only 
in the case of persons prohibited from voting by 
any statute or by the common law of parliament, 
i.e., persons who from seme inherent or fer the 
time, irremovable quality in themselves have not, 
either by prohibition of statutes or at common 
law, the status of parliamentary electors, such as 
peers, women, persons holding certain offices or 
employment under the Crown, persons convicted 
of crimes which disqualify or the like. This case 
has been followed in — ‘Pembroke Boroughs 
Case (G)\ where Darling J. has observed at pages 
137 and 138: 

“And when you say that the Register is con¬ 
clusive.what you mean is this, that it is 

conclusive that the people who are on it have 
the qualification which entitles them to be 
there.” 

The views of this Court in — ‘Mis. A. No. 46 of 
1946-47 (F)’ and of Devadoss J. in — ‘AIR 1928 
Mad 1077 (E)’ are to the same effect. 

(8) In the light of this discussion the learned 
Election Commissioner was, in our opinion, wrong 
in going into the question of the age of the voters 
and reversing the result of the election on the 
basis of his finding on that point. We, therefore, 
allow these appeals, set aside the orders of the 
Election Commissioner and declare that the Ap¬ 
pellants were duly elected. The Appellants will 
have their costs from the respondents both here 
in the Court below (Advocate’s fee in this 
£ 0 /’rt Rs- 25/- in each case). 

o /V.R.B. Appeals allowed. 


A.I.R. 1954 MYSORE 51 (Vol. 41, C.N. 24) 

VENKATA RAMAIYA AND BALA- 
KRISHNAIYA JJ. 

ticSe^v 7 S? mr ' ° f Sales Tax > Bangalore, Pet 
an d er othe° h R™p 0 P ^ e k n a ^ a S ‘ V ' Sreenivasa Sett 

of C 1053. P DA l^ 195 6 3 4 and 73 ° f 1952 ' 53 and : 


Sales Tax — Mysore Sales Tax Act (1948), Ss. 
G and 3 — Exemption of silk from tax by notifi¬ 
cation — Artificial silk held not exempted — 
(Words and Phrases — “Artificial silk.”) 

‘Prima facie’, ‘artificial’ denotes what is not 
genuine or not real and the ordinary rule of 
construction is to give the word the meaning 
generally attached to it. To hold that artifi¬ 
cial silk is silk would therefore be tantamount 
to treating the unreal as real. ‘Silk’ when 
qualified by the word ‘artificial’ indicates 
something which has its appearance and 
sheen, just as what is called German silver 
or chemical diamond in popular parlance 
signify the colour and lustre of these and not 
the contents thereof. The fact that it passes 
off as pure silk sometimes in the market 
and has sometimes escaped assessment is not 
a good reason to ignore the difference bet¬ 
ween the two. (Para 3) 

The notification under S. 6 was as follows. 
“In exercise of powers conferred by S. 6, 
Mysore Sales Tax Act. 1943 the Government 
of His Highness the Maharaja is pleased to 
direct that (1) the sale of Filature Silk, 
Foreign Silk and Charka Silk twisted by 
hand, shall be exempt from taxation under 
sub-s. (1) of S. 3 of the said Act.” The ques¬ 
tion was whether the artificial silk manu¬ 
factured in foreign countries and imported 
into India, was exempt under the notification: 

Held that Silk, be it ‘Filature’, ‘Foreign’ 
or ‘Charka’ as termed in the notification must 
be taken to have reference to the thread pro¬ 
duced by the silk-worm and not to what is 
silk-like. The notification therefore was not 
applicable to artificial silk. (Para 3) 

A. R. Somnath Iyer, Advocate-General, for 
Petitioner (in Nos. 64, 73 and 28); V. Krishna 
Murthy (in Nos. 64 and 28) and S. Srikantaiya 
(in No. 73), for Respondents. 

CASE REFERRED : Para 

(A) (1884) 12 QBD 224 (229): 53 LJ QB 165 3 

VENKATA RAMAIYA J. : 

The Deputy Commissioner of Sales Tax, Banga¬ 
lore, has under S. 16, Mysore Sales Tax Act referr¬ 
ed the following question in C. P. 64 of 52-53: 

“Whether in respect of sale of artificial silk 
manufactured in foreign countries and import¬ 
ed to India, the petitioner is liable to pay Sales 
tax thereon after 19-11-1943 in view of Govern¬ 
ment notification No. FI. 4851-S. T. 1-48-26” 

(2) Substantially the same question has been 
referred by him in C. P. No. 73 and by the Com¬ 
missioner of Sales Tax in C. P. 23/53. Arguments 
were addressed in common on the footing that the 
answer to be given in each case has to be iden¬ 
tical. The claim for exemption from liability in 
all the cases is based on the interpretation of the 
terms of Cl. (1) of the notification mentioned in 
the question. Clause (1) is as follows: 

“In exercise of the powers conferred by Section 
6 of the Mysore Sales-tax Act, 1948 the Govern¬ 
ment of His Highness the Maharaja is pleased 
to direct that 

(1) the sale of Filature silk, Foreign silk and 
Charka silk twisted by hand, shall be exempt 
from taxation under sub-s. (1) of S. 3 of the said 
Act. 

Section 3 of the Act provides for levy of the 
tax and S. 6 for exemption or reduction in rate 
in respect of the tax by a notification of Gov¬ 
ernment.” 

Of the three kinds of silk referred to therein 
Charka silk and Filature silk may be left out as 




a. i. r. 
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artificial silk is not alleged to be either of these 
but is said to be ‘Foreign Siik’. 


(3 1 In support of this it was argued that if the 
worn *siik‘ is meant to denote omy the line, soft 
substance produced by siik worm to form their 
cocoons the expression ‘Filature Silk’ itself is wide 
enough to include local as well as foreign siik 
and therefore the terms ‘Foreign Silk' would be 
superfluous unless it is deemed to have reference 
to artificial side. The argument implies that all 
silk is either ‘Filature Silk' or ‘Charka Silk’ and 
these are exhaustive descriptions of whatever is 
silk. Assuming this to be true it does not follow 
that what is not silk must be regarded as silk. 


In — ‘Hough v. Windus’, (1884) 12 Q B D 224 at 
p. 229 (A), Lord Selborne expressed the view of 
the great masters of law to be 


“that nothing can be more mischievous than the 
attempt to wrest words from their proper and 
legal meaning, only because they are super¬ 
fluous.” 

Prima facie, ‘artificial’ denotes what is not 
genuine or not real and the ordinary rule of con¬ 
struct on is to give the word the meaning generally 
attached to it. To hold that artificial silk is silk 
would therefore be tantamount to treating the 
unreal as real. ‘Silk’ when qualified by the word 
‘artificial’ indicates something which has its ap¬ 
pearance and sheen, just as what is called German 
silver or chemical diamond in popular parlance 
signify the colour and lustre of these and not the 
contents thereof. It may be that artificial silk 
is treated as good as silk on grounds of economy 
by those to whom the softness by touch & glisten¬ 
ing on sight are enough irrespective of the con¬ 
tents of the fabric. The fact that it passes off as 
pure silk sometimes in the market and has some¬ 
times escaped assessment is not a good reason 
to ignore the difference between the two. 

Silk, be it ‘Filature’, ‘Foreign’ or ‘Charka’ as 
termed in the notification must be taken to have 
reference to the thread produced by the silk-worm 
and not to what is silk-like. If anything which 
is not silk was intended to be exempted from 
taxation the notification should have made it 
clear as has been done in some other provisions 
of the Sales Tax Act. In the absence of any such 
provision and having regard to the sense in which 
the expression “Artificial silk” is understood, it 
is difficult to accept the petitioners’ contention. 

No other point is raised and since the peti¬ 
tioners conceded that if the notification is held 
to be inapplicable to ‘artificial silk’ the answer 
to the questions formulated has to be in the 
affirmative against the petitioner in each case 
to the effect that they are liable to pay the tax 
notwithstanding the notification. Advocate’s fee 
payable to Government in each reference is fixed 
at Rs. 50/- as arguments were common to all. 


B/R.G.D. 


Answer in affirmative. 
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VENKATA RAMAIYA AND MALLAPPA JJ. 

Muniappa and others. Petitioners v. Subrah- 
manyaswaraswami Bank by its Liquidator Ven- 
katachaliah and others, Respondents. 

Civil Revn. Petn. No. 438 of 1951-52. D/- 27-2-53. 
against decision of Dist. J., Bangalore in R. A. 
No. 351 of 1946-47. 

(a) Provincial Insolvency Act (1920), Ss. 43 and 
37 — Annulment — Effect on vesting. 


If no vesting order is made at the time 
of annulling an adjudication under S. 43, any 
property of the insolvent which may have 
vested in the Receiver reverts to the debtor 
automatically and the Court cannot thereafter 
divest the debtor of the property and revest it 
in another person. 47 Mys 242 (FB), Rel. on. 

(Para 2) 

Anno: Provincial Insolvency Act, S. 43 N. 6; 
S. 37 N. 5. 

(b) Provincial Insolvency Act (1920), Ss. 17 and 
37 — Death of insolvent — Court not passing any 
order for realization of property — Properties 
revert to debtor. (Para 3) 

Anno: Prov. Ins. Act, S. 17 N. 1; S. 37 N. 5. 

C. K. Narayana Rao. for Petitioners; M. P. 
Somasekhara Rao, for Respondents. 

CASE REFERRED: 

(A) 47 Mys 242 (FB) (Pr 2) 

VENKATA RAMAIYA J.: 

This is an application for revision of an order 
under the Insolvency Act passed by the learned 
District Judge setting aside the dismissal of two 
petitions I. A. Nos. IV and V in I. C. 9/36-37 of 
Chickballapur Munsiff’s Court. That case arose 
on a petition by two creditors for their debtor 
Settappa and his two sons being adjudged insol¬ 
vents. The petition was dismissed as against the 
sons but Settappa was adjudged insolvent on 3-9- 
40 fixing a period of 6 months for discharge. The 
creditors had to prove the debts due to them by 
25-10-40 but only on 14-12-45 affidavits were filed 
by petitioners as regards the amounts due to them. 
An order for the Receiver taking possession of 
the insolvent’s properties was passed on 7-3-41 but 
this was recalled on 9-11-45 by stating that “the 
vesting order is returned”. Later this adjudica¬ 
tion itself was annulled on 21-12-45 and subse¬ 
quently the two applications I. As. IV and V were 
filed for the administration of the properties. The 
learned Munsiff dismissed these but on appeal the 
learned District Judge has set aside the dismissal. 
The correctness of the appellate order is now in 
question. 

(2) As it is conceded that I. A. Nos. IV and V 
were both filed sometime after the order of annul¬ 
ment was passed, and no order for vesting the 
properties in any one was passed at the time of 
annulment, the properties must be deemed to be 
not subject to the directions of the Court. 

According to the decision of the Full Bench in 
— ‘47 Mys. 242 (A)’ 

“If no vesting order is made at the time of 
annulling an adjudication under S. 43 any pro¬ 
perty of the insolvent which may have vested 
in the Receiver reverts to the debtor automati¬ 
cally and the Court cannot thereafter divest 
the debtor of the property and revest it in 
another person.” 

Considering the dates I. As. IV and V are un¬ 
tenable as the properties had by that time revert¬ 
ed to the debtor. 

To get over this result it is alleged that the 
insolvent Settappa was dead prior to the annul¬ 
ment and therefore the order of annulment is 
void. The learned Judge has set aside the order 
of annulment on this ground. The petitioners in 
these applications did not ask for the annulment 
being cancelled & did not allege that owing to the 
death of the insolvent at the time of annulment 
this order was defective. Though there is re¬ 
ference to the death in the^e and some other re¬ 
cords. the date of death is not clear. Fact of 
death, if it be a fact cannot be now put forward 
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to treat the annulment as a nullity and the pro¬ 
perties as being still in the hands of the Court. 

(3) Further S. 17 relied on by petitioners them¬ 
selves states 

“If a debtor by or against whom an insolvency 
petition has been presented dies, the proceed¬ 
ings in'the matter shall, unless the Court other¬ 
wise orders be continued so far as may be neces¬ 
sary for the realisation or distribution of the 
property of the debtor.” 

Death of the insolvent is not therefore a bar to 
the Court making orders if it deems fit for reali¬ 
sation of the property. When the Court does not 
pass any orders in this behalf the properties re¬ 
vert to the debtor under S. 37. 

(4) In this view the order of the learned Dis¬ 
trict Judge is set aside and I. As. IV and V are 
both dismissed. Parties will bear their own costs. 

B/R.G.D. Order set aside. 


A.I.R. 1954 MYSORE 53 (Vol. 41, C.N. 26) 

VENKATA RAMAIYA AND MALLAPPA JJ. 

In re Thipperudrappa and another, Accused, 
Appellants. 

Criminal Appeal No. 30 of 1952-53, D/- 30-7-1953. 

Penal Code (1860), Ss. 34, 323, 325, 326 — 
Applicability. 

If a person received more than one injury 
inflicted by two persons, but there is only 
one injury which amounts to grievous hurt 
and it is not possible to say which of the two 
accused committed the injury which amounts 
to grievous hurt, none of the accused can be 
convicted for any offence other than simple 
hurt, unless there is material to show that 
the grievous hurt was caused in furtherance 
of a common intention to inflict ,an injury 
of that kind. Case law Rel. on. (Para 5) 

Anno: Penal Code. S. 34 N. 1, 8; S. 323 N. 5; 
S. 325 N. 3; S. 326 N. 1. 

V. Krishnamurthy. (for No. 1) and M. Sada- 
nandaswamy, (for No. 2), lor Appellants; Advo¬ 
cate-General, for the Govt. 

CASES REFERRED: Paras 

(A) (’07) 29 All 282: 5 Cri LJ 130 2 

(B) (V14) AIR 1927 Lah 831: 28 Cri LJ 58 2 

(C) (V29) AIR 1942 All 400: 44 Cri LJ 110 2 

(D) (V28) AIR 1941 Mad 746: 42 Cri LJ 638 2 

(E) (V29) AIR 1942 Cal 426 (2): 43 Cri LJ 455 2 

(F) (’87) 1887 All WN 236 3 

(G) (’66) Beng LR Sup Vol 443 3 

VENKATA RAMAIYA J.: 

The two appellants have been convicted under 
section 326 and sentenced to undergo R. I. for 
8 years and 6 years respectively. The facts which 
may be taken to be established by the evidence 
are that one Kotrappa was beaten in a field near 
the village Chickamadapura, Challakere Taluk, on 
the morning of 13-1-1952, moved to the village in 
a cart within a short time and expired about an 
hour or two later. In Exhibit P-9 the earliest 
report of the occurrence the accused are men¬ 
tioned to be the assailants and this is support¬ 
ed by the evidence of P. W. 14. The direct evi- 

den i C * e to show that it is the accused who as¬ 
saulted Kotrappa is only that of P. W. 14. P. 
ws. have said that Kotrappa himself when ques- 
loned about the injuries shortly before his 
cam attributed these to beating by accused. 

One of the witnesses says that the accused 
e inning on the road near the place where 


Kotrappa was lying injured. From the medical 
certificate Exhibit P-6 it is seen that accused 1 
sustained small injuries on the same day and not 
improbably while hitting Kotrappa. The learned 
trial Judge has believed the evidence of P. W. 14 
and in the light of other facts referred to, we 
do not see any ground to disagree with the find¬ 
ing that the accused assaulted Kotrappa. 

(2) The determination of the offences of which 
the accused can be properly convicted is a point 
of some difficulty. The charge framed by the 
Magistrate mentioned it as one under Section 302, 
I. P. C. This was made subject to S. 34, I. P. C. 
by the amendment in the Court of Session. The 
learned Judge did not consider the materials to 
be sufficient to justify a conviction for murder 
but adequate for conviction under S. 326, I. P. C. 
which relates to causing grievous hurt with a 
deadly weapon. Existence of common intention 
to assault Kotrappa which is necessary for appli¬ 
cation of S. 34, I. P. C. may be inferred from the 
acts of the accused in jointly attacking him. This 
is not by itself enough to render them guilty of 
the offences under S. 326 and the fact that Kotra¬ 
ppa subsequently died cannot necessarily imply 
a common intention to cause death. There is 
absolutely no proof of any motive for the assault, 
of what led to it and of the part played by each 
in the incident. 

Of the injuries caused to Kotrappa only the 
first which is a fracture of the skull is serious 
and such as is likely to cause death in the opinion 
of the doctor. But for this injury the person may 
not have died. The evidence does not show who 
as between the two accused caused this injury. 
It may be that the common intention was only 
to give an ordinary beating as indicated by the 
other injuries and one of the accused suddenly 
in rage or excitement struck the man on the head. 
There are cases in which under such circum¬ 
stances, the accused are convicted under S. 325, 
I. P. C. —‘See Emperor v. Bhola Singh’, 29 All. 
282 (A)’, —‘Lai v. Emperor’, AIR 1927 Lah 831 
(B)’ &—‘Nathu v. Emperor’, AIR 1942 All. 400 (C). 
The important factor to be noticed is that the 
weapons used were cutting instruments or da¬ 
ggers in these cases. In —‘In re Nachal’, AIR 1941 
Mad 746 (D), and —‘Emperor v. Keamatali 
Sheikh’, AIR 1942 Cal 428 (2) (E), notwithstand¬ 
ing the occurrence of death due to the beating, 
the assailants were convicted under S. 323 on the 
view that intention to cause death or grievous 
hurt is not made out. 

The present case is of this kind as only sticks 
are said to have been used for the purpose of 
beating. The sticks may have been thick or thin, 
hard or soft as the eye-witness does not give any 
information about these and the sticks are not 
produced in the case. In view of all this, the 
offence of which the accused can be properly 
convicted is that of voluntarily causing hurt puni¬ 
shable under S. 323, I. P. C. The accused are 
said to have been in detention during the trial 
and undergone imprisonment for a few days be¬ 
fore they were released on bail. The convictions 
of the appellants under S. 326, J. P. C. are altered 
to those under S. 323, I. P. C. and the sentence 
of imprisonment is reduced to the period already 
undergone. 

MALLAPPA J.: 

(3) I entirely agree. It has to be observed that 
the lower Courts often commit, in interpreting S. 34 
I. P. C., the mistake committed in this case. If, 
apart from the person who actually causes* an 
injury, other persons are present at the time the 
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injury is caused, it does not necessarily follow 
that they are also guilty of the offence. Before 
they could be convicted under S. 34, I. P. c. of 
an offence committed by another, it must be prov¬ 
ed in the first place that they and he had the 
common intention of causing the injury and 
m the second place the act was committ¬ 
ed in furtherance of the common intention. 
As observed by Mahmood J. in — ‘Empress 
v. Dharam Rai\ 1087 All W N 23S (F): 


“This section was the subject of consideration 
impliedly in the case of — ‘Queen v. Gorachand 
Cope’, Bong LR Sup Vo! p. 443 (G). At p. 456 
Sir Barnes Peacock clearly laid down the rule 
ot law that mere presence of persons at the 
scene of an offence is not, ‘ipso facto’, sufficient 
to render them liable to any rule such as 
S. 34. enunciates, and that ‘the‘furtherance of a 
common design’ was an essential condition be- 
fore such a rule applied to the case of an in¬ 
dividual person. It was probably in consequence 
of this expression of view from such a high 
authority that the Legislature by S. 1 of Act 
27 of 18 7°, repealed the original's. 34; and in 
substituting another section therefor, inserted 
the important words ‘in furtherance of the 
common intention of all’ as representing the 
condition precedent to each of such persons be¬ 
ing held liable for the crime in the same manner 
as if it were committed by him alone. 

This change in the law is very significant, 
and it indicated to my mind that the original 
section having been found to be somewhat im¬ 
perfectly worded, these additional words were 
introduced to draw a clear distinction that un¬ 
premeditated acts done by a particular indivi¬ 
dual, and which go beyond the object and in¬ 
tention of the original offence, should not im¬ 
plicate persons who take no part in that parti¬ 
cular act. We have the opinion of an American 
Jurist on the point, whom Mr. Mayne, in his 
Commentary on the Indian Penal Code, quotes 
(Bishop, S. 439), where that learned author, 
laying down the rule, goes on to say: ‘But if 
the wrong done was a fresh and independent 
wrong springing wholly from the mind of the 
doer, the other is not criminal therein, merely 
because when it was done he was intending to 
be a partaker with the doer in a different 
wrong’. This seems to me to be the right inter¬ 
pretation of the words ‘in furtherance of the 
common intention of all’ as they occur in S. 34, 
Indian Penal Code.” 


(4) The common intention may be proved by 
showing that there was a pre-arranged plan. It 
may not always be possible to get direct evidence 
of such a plan. The common intention may have 
to be gathered from the act or conduct of the 
person or persons present and other circum¬ 
stances. But it must be possible from the evid¬ 
ence on record to infer that all the accused had 
the common intention of committing an act and 
that it was committed in furtherance of that 
common object. 

(5) Five kinds of cases may arise when persons 
are tried in respect of an act committed by one 
of them. First there may be single injury inflict¬ 
ed by one of the persons present, but there may 
be no evidence to show which of them inflicted 
the injury though it is clear that one of them 
did so. In a case of that kind unless there are 
materials for the Court to come t-o the conclu¬ 
sion that the persons present had the common 
intention to commit that act and that act was 
committed in furtherance of that common inten¬ 
tion all of them have to be acquitted. Secondly 
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there may be evidence to show that one of the 
accused committed the act and another person 
or persons were present when the act was com¬ 
mitted. In such a case the person who commit¬ 
ted the act can no doubt be convicted. But other 
person or persons can only be convicted if the 
evidence justifies the conclusion that They had 
the common intention of committing the act and 
it was committed in furtherance of that intention. 

The third kind of case is where more than one 
person commit different offences. One might be 
guilty of causing a simple hurt, while another 
might be guilty of causing grievous hurt. In such 
a case also, while each of the accused can be 
convicted of the offence he actually committed, 
none of the accused can be convicted of the 
offence committed by another, unless it is shown 
that they had a common intention of committing 
the act and it was committed in furtherance of 
same. Fourthly, there may be cases in which a 
person receives numerous injuries inflicted by all 
the accused and as a cumulative effect of all the 
injuries caused by a number of persons the per¬ 
son dies, and not on account of any single in¬ 
jury. In such a case it may have to be inferred 
that the beating took place in furtherance of the 
common intention of causing the death of the 
person and the accused may be convicted of the 
I offence of murder under S. ‘ 34, I. P. C. 

Lastly, there may be cases in which more than 
one person take part in committing offences but 
it is not clear what particular offence was ac¬ 
tually committed by each of them. For instance, 
if, as in this case, a person received more than 
one injury inflicted by two persons, but there is 
only one injury which amounts to grievous hurt 
and it is not possible to say which of the two 
accused committed the injury which amounts to 
grievous hurt, none of the accused can be convict¬ 
ed for any offence other than simple hurt, unless 
there is material to show that the grievous hurt 
was caused in furtherance of a common intention 
to inflict an injury of that kind. 

(6) As pointed out by my learned brother in this 
case there is only one injury which caused the 
death of the unfortunate injured person, and it 
is not in evidence which of the accused caused 
that injury though it is in evidence that both 
the accused dealt blows with a stick. They can 
therefore be convicted only of an offence under 
S. 323, I. P. C. 

B/D.H.Z. Order accordingly. 
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VENKATA RAMAIYA AND BALA- 

KRISHNAIYA JJ. 

N. Sreenivasa Murthy, Judgment-debtor-Peti- 
tioner v. Sri Vyasarajendra Co-operative Bank 
Ltd., Decree-holder-Respondent. 

Civil Revn. Petn. No. 318 of 1952-53, D/- 21-8- 
1953, against order of Judge, Sm. C. C., Banga¬ 
lore, D/- 24-7-1952. 

Mysore Co-operative Societies Act (3 of 1948), 
Ss. 65, GO, 72 — Retrospective operation — Execu¬ 
tion of award — Starting time of limitation — 
Applicability of S. 48, Civil P. C. — (Limitation 
Act (1908), Art. 182) —- (Civil P. C. (1908), Ss. 48 
and 2(2) ). 

Section 65 is retrospective so as to make 
Art. 182, Limitation Act applicable to appli¬ 
cation for execution of awards of the Regis- 
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trar made under the prior repealed Act 7 of 
1918. 

Section 48, Civil P. C. is no doubt mention¬ 
ed in Art. 182, Limitation Act but the restric¬ 
tion imposed by it affects only execution of 
decrees of a particular kind in Civil Court. 
The definition' of “decree” does not include 
an award under the Co-operative Societies 
Act. The award acquires and is invested with 
the status of a decree only when a certificate 
is granted by the Registrar and execution 
proceedings in the Civil Court are not possi¬ 
ble without the certificate. The award re¬ 
mains merely an award till the certificate is 
issued and proceedings other than those in 
the Civil Court are provided for to enforce it. 
Except to the extent allowed in the Act it¬ 
self, the Civil Procedure Code or the Limita¬ 
tion Act cannot govern those proceedings. 
The certificate being the basis for the juris¬ 
diction of the Civil Court, S. 48, Civil P. C. 
can be attracted only after it is granted and 
by virtue of the grant, it becomes a decree 
and not before. Where the first application for 
execution of the award is filed within three 
years from the grant of certificate and the 
later applications were all filed within the 
same time from one another and the last 
application is not beyond 12 years from the 
date of the certificate, the execution of the 
award is not barred by limitation. Case law 
Ref. (Para 2) 

Anno: Lim. Act, A.rt. 182 N. 20. 25; C. P. C., S. 
43 N. 10; S. 2(2) N. 5. 

Gulur Sreenivasa Rao, for Petitioner; C. K. 
Narayana Rao, for Respondent. 

CASES REFERRED : Paras 

(A) 44 Mys HCR 528 2 

(B) 47 Mys HCR 220 2 

<C) (V2S) AIR 1939 Mad 304 (304): 185 Ind Cas 

230 2 

<D) (V27) AIR 1940 Mad 635 (G35): ILR (1940) 
Mad 649 2 

<E) (V23) AIR 1936 Bom 336 (397): 165 Ind 
Cas 512 2 

<F) (V34) AIR 1947 Bom 370: (Prs 11, 13): ILR 
(1947) Bom 44 2 

<G) (V34) AIR 1347 Bom 375 (Pr 4): ILR (1947) 
Bom 143 2 

(H) (V34) AIR 1947 Lah 269: (Prs 10, 12): 

48 Pun LR 538 2 

(I) (V14) AIR 1927 Cal 853 (854, 855): 55 Cal 

499 2 

(J) (V39) AIR 1952 Mys 127 (Prs 7, 8): ILR (1952) 

Mys 221 2 

VENKATA RAMAIYA J. : 

A question of limitation as regards the enforce¬ 
ment of an award passed under the Mysore Co¬ 
operative Societies Act, is raised in this case. As 
the point involved is considered to be of impor¬ 
tance and the decision is likely to affect other 
proceedings the case has been referred to a Divi¬ 
sion Bench. 

The award enforcement of which is objected 
to as being barred by time was passed on 17-12- 
1934. On a certificate issued by the Registrar 
under S. 43, Co-operative Societies Act on 24-11- 
1942 for execution of the Award in the Civil Court, 
Execution Case No. 1544 oi' 42-43 was filed in 
Hassan Munsiff’s Court on 24-5-1943 against the 
petitioner. No money was realised and the case 
was dismissed cn 4-2-1944. Subsequently on a 
second certificate dated 25-5-1946 by the Registrar, 
Execution No. 1470/45-46 was filed in the Court 
of Small Causes, Bangalore. The petitioner object¬ 
ed to the execution but the objections were over¬ 


ruled in an order of 16-1-1947. Against this order 
he filed C. R. P. 341 of 1946-47 in this Court. Dur¬ 
ing the pendency of the Revision Petition, there 
was a compromise as per rajinama filed on 4-12- 
1947 and tne revision petition was dismissed on 
5-1-1948. The amount payable according to the 
raj ins ma not having been paid by the petitioner, 
the respondent Society filed Execution No. 1092 of 
48-49 and Execution No. 443/49-50. These were dis¬ 
missed for default on 24-3-1949 and 2-3-1950 res¬ 
pectively. Thereafter Execution No. 1301-50-51 was 
filed on 5-1-1951 and the correctness oi the order 
holding this to be in time is now challenged. 

(2) Section 43(c), Co-operative Societies Act 7 of 
1918 provides: 

“Every order p.'ssed.by the Registrar or 

his nominee cr arbitrators on disputes referred 
to turn or them under S. 43(A) shall, if not car¬ 
ried out, 

(a) be executed on a certificate signed by the 

Registrar.by any Civil Court in the same 

manner as a decree of such Court.” 


According to the decisions in — ‘44 Mys H. C. R. 
523 (A) and — ‘47 Mys H. C. R. 230 (B)’, the period 
of time within which execution may be applied 
for is three years under Art. 181, Sch. I of the 
Limitation Act and time begins to run not from 
the date cf the Award but from the date on which 
the certificate is granted. There is reference in 

230 (B>\ to the view in — 


47 


Mvs H. C. R. 


‘Subba Rao v. 
L.d.\ AIR 1939 
not Art. 181 




- oiiooa Rao 


Ltd/, 


rtciu v 

AIR 1940 


Calicut Co-ooerative Urban Bank 
;.md 30-1 (C), that Art. 132 and 
applicable to such a case and to 
Calicut Co-operative Urban Bank 
i\Iad 635 (D), wherein that view 
was upheld in appeal. The view of the Bombay 
High Court in — ‘Raghavendra Hanmant Rao v. 
Industrial Bank, Guledgud’, AIR 1936 Bom 398 
(E), to v/h cli importance seems to have been 
attached on account of the similarity between the 


Acts 


in 


Mysore and Bombay has been explained 
in other cases as not a clear authority to show 
that Art. 181 is applicable to the enforcement of 
awards. 


In two cases — ‘Bhimsen Hanmant v. Urban 
Bank, Muddebihal’, AIR 1947 Bom 370 (F) and 
— ‘Muppanna Malkappa v. Shree Gajanan Urban 
Co-operative Bank Ltd/, AIR 1947 Bom 375 (G), 
it has been definitely held, after a review of the 
cases bearing on the point that Art. 182 is appli¬ 
cable. To the same effect is the decision in — 
‘Anjuman Imdad Bahmi Qarza v. Imam Din’, AIR 
1947 Lah 269 (Hi, where an award of 1937 was 
sought to be executed in 1943. after a number of 
applications in the interval, Mahajan J. in the 
course of the judgment referred to the words 
“Enforce it as if it were a judgment” as being 
synonymous with “Enforced in the same manner 
as a judgment” and to S. 190, Indian Companies 
Act containing the same words and observed 

“.the Courts below and the learned 

single Judge were in error when to the enforce¬ 
ment of the award in question Art. 181, Limi¬ 
tation Act was applied. The article applicable 
is Art. 132 read with S. 43, Civil P. C.” 

Reference is made in these ecses to the con¬ 
struction in—‘Belvedere Jute Mills Ltd. v. Hardwari- 
mull and Co’, AIR 1927 Cal 853 (I), of similar 

words providing for execut on of awards under the 
Arbitration Act. The application in the present 
case will be barred by time if Art. 181 applies as 
laid down in the earlier cases of this Court and 
be saved from the bar if Art. 182 applies as held 
by the other High Courts. It is unnecessary to 
seek a reconsideration cf the question as to which 
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is tlie correct view to be adopted since the Act 

on the provisions of which the two decisions of 

this Court were based has since been repealed 

ana replaced oy a new Act No. 3 of 1943. Section 

do of inis Acr wnicn was not found in tile previ¬ 
ous Act states: 

“The Registrar or any person empowered by him 

in this oehalf, shall be deemed .when 

passing any orders .on any application 

made to him tor such recovery or to take some 
step-in-aid of such recovery, to be a Civil Court 
lor the purposes ol Art. 132 oi the first sche¬ 
dule to the Mysore Limitation Act, 1911". 

Section 72 1 2> declares 

“ AU , ■ ■ • -- suite and proceedings instituted 

under the saia Act (the Act of 1918) shall, so 
lar as may be, be deemed to have been 
instituted under this Act". 


Rama Setty v. Ibbanna (Mallappa J.) 


A. I. R, 

the ^basis for the jurisdiction of the Civil Court, 
£. 48, Civil P. C. can be attracted only after it is\ 
granted and by virtue oi the grant, it becomes 
a decree and not before. As the application for 
execution of the award was fded within three 
years from the grant of certificate the later ap¬ 
plications are ali filed within the same time from 
one another and the present application is not 
beyond 12 3 ’ears from the date of the certificate.* 
The objections of the judgment-debtor to the! 
enforcement ol' the award on the ground of limi-' 
tation are untenable. 

(3) The petition is dismissed with costs. 
B/R.G.D. Revision dismissed. 


In—‘Hassan Co-operative Society v. H. S Surva- 

narayanappa’, AIR 1952 Mys 127 (JuS. 65 of the new 

Act is held to have retrospective operation so as to 

make Art. 182 applicable to application for execu- 

Lon ol awards made under the prior Act. Sri 

Guiur Srinivasa Rao did not contest this but 

strenuously urged that S. 43, Civil P. C., would 

operate as a bar as the interval between the date 

oi tne award and the present application is more 

than 12 years. Emphasis was laid on the words 
in S. Co: 


The Registrar . shall be deemed when 

exercising any powers under this Act . 

to be a civil Court”. 

and on sub-s. (3) of S. 60 which states: 

In computing the period of limitation for exe¬ 
cution by a Civil Court of an order passed 
under S. 52, the time during which proceedings 
in execution were taken before a Deputy Com¬ 
missioner on an application made under cl. (b) 
of sub-s. (1) of S. 54 shall be excluded”, 

in order to show that the period of 12 years has 
to be computed from the date of the award and 
that the award must be deemed to be a decree 
from the date it was passed. No case either of 
this Court or any other in which the award is 
held to be a decree either from the inception 
or before the issue of a certificate for enforce¬ 
ment in the Civil Court has been cited before 
us. 

On the other hand, it lias been stated in — 
44 Mys H. C. R. 528 at p. 535 (A) : 

“The award by itself without the sanction of the 
Registrar will not be capable of enforcement 
and it is only the certificate given by the Regis¬ 
trar that enables a party to apply for realising 
the fruits of the award. In those circum¬ 
stances it seems to us to be very unreasonable 
to hold that though the Registrar may grant 
the certificate at a later date it must be taken 
to date back to the date of the award itself”. 

Section 48, Civil P. C. is no doubt mentioned 
in Art. 182, Limitation Act but the restriction im¬ 
posed by it affects only execution of decrees of 
a particular kind in Civil Court. The definition 
of “decree” does not include an award under the 
Co-operative Societies Act. The award acquires 
and is invested with the status of a decree onlv 
when a certificate is granted by the Registrar 
and execution proceedings in the Civil Court are 
not possible without the certificate. The award 
remains merely an award till the certificate is 
issued and oroceedings other than those in the 
Civil Court are provided for to enforce it. Except 
to the extent allowed in the Act itself, the Civil 
Procedure Code or the Limitation Act cannot 
govern those proceedings. The certificate being 
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MALLAPPA J. 

Rama Setty, Appellant v. Ibbanna Setty, 
Respondent. 

Second Appeals Nos. 452 of 1949-50 and 59 of 
1950-51, D/- 1-12-1952, against decrees of Addl. 

Dist. J., Mysore, in Appeals Nos. 122 and 124 of 
1948-49. 

Hindu Law — Minor — Power of guardian to 
gift minor’s property. 

The guardian (in this case, mother) of a 
minor, the only surviving member of a joint 
Hindu family, cannot make a gift of the 
minor’s property to his sister in connection 
with her marriage. AIR 1944 Mad 91; AIR 
1953 Mad 230, Rel. on. (Para 2) 

M. P. Somasekhara Rao, for Appellant (in No. 
452 of 1949-50) and for Respondent (in No. 5& 
of 1950-51 »: V. Krishnamurthy, for Respondent 
(in No. 452 of 1949-50) and for Appellant (in 
No. 59 of 1950-51). 

CASES REFERRED: Paras 

(A) (’98) 22 Mad 113 (115) 2 

(B) (’36) 14 Mys LJ 456 (461) 2 

(C> (V31) AIR 1944 Mad 91 (92): ILR (1944) 

Mad 418 2 

(D) (V40) AIR 1953 Mad 230 (Pr 15): 1952-2 
Mad LJ 506 2 

JUDGMENT: The property in dispute in this 
case belonged to the joint family of wnich the 
deceased father of plaintiff was the manager. 
After the death of the father, the property belong¬ 
ed exclusively to his son, tiie surviving coparcener. 
During his minority his mother made a gift of 
property now in dispute to her step daughter 
lor what is referred to as “Arisina Kunkama”, 
m accordance with the wishes of her husband 
as stated in the document Exhibit 18 The appel¬ 
lant in S. A. 452 of 49-50 is a purchaser of* the 
interest of the daughter Veeramina under Exhibit 
21. The plaintiff filed a suit for declaration of 
his title and possession of the plaint schedule 
properties together with mesne profits. 

(2) The short point for consideration is whether 
the guardian of a minor can make a gift of the I 
minor’s property to his sister in connection with j 
her marriage and this point of law has been' 
answered by the Courts below in favour of the 
plaintiff and I am inclined to think they are 
right. It is unnecessary to consider what pow r ers 
a limited owner has in cases of this kind as that 
point has not come up for consideration in this 
case and in fact that point has not come up for 
consideration in any reported decision of this 
Court. Though the decision in — ‘Ramasami 
Ayyar v. Vengudisami Ayyar’, 22 Mad 113 (A) 
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dealing with that point has been referred to in 

— ‘Chenna v. Kempanna’, 14 Mys LJ 456 (B), 
that case has been referred to in order to support 
the decision in that case that a father has ample 
powers to make a gift of a small portion of the 
joint family property about which there is now 
no difference of opinion. The decisions in — 
‘Palamammal v. Kothandarama Go unban’, AIR 
1944 Mad 91 (C), which refers to the earlier 
Madras case makes it clear that: 

“Although a marriage gift can be made by the 
manager of a joint family or by a widow suc¬ 
ceeding to the property, it cannot be made by 
the guardian of the omy person constituting the 
family. Such a gift can be validated only if 
it is made for purposes binding upon the minor”. 
This decision has been followed with approval in 

— ‘Rangaswami Goundar v. Marappa Gounder*, 
A. I. R. 1953 Mad 230 (D). It may not be safe 
to extend the power the father or brother has to 
make a gift of a small portion of the joint family 
to a daughter or a sister, to the guardian of a 
minor wnen the property belongs to the minor 
as the obligation of the lather or brother to 
make a gift of the property at the time of the 
marriage of a daughter or a sister is a moral ob¬ 
ligation and not an obligation which could be en¬ 
forced under the law. 

(3) Agreeing with respect therefore with the de¬ 
cision of tiie Madras High Court, I dismiss the 
appeal in S. A. 452 of 49-50. 

(4) The connected appeal S. A. 5.9/50-51 is by 
the plaintiff lor getting mesne profits which the 
Courts below have refused to grant. As the 
plaintiff’s right to the plaint schedule property 
has been declared, the Courts had no option to 
refuse mesne profits. This appeal is therefore 
allowed. No enquiry however has been held with 
relerence to the quantum of mesne profits prior 
to suit. But both parties agree that there may 
be a decree for a sum of Rs. 150/- in respect of 
mesne profits prior to suit. In the result the 
judgment dismissing the claim for mesne profits 
is set aside and there will be a decree for a sum 
of Rs. 150/- towards mesne profits prior to suit 
and there will be an enquiry with respect to 
mesne profits subsequent to suit on an applica¬ 
tion. under Order 20, Rule 12. No order as to 
costs in this Court. 

B/V.S.B. Ordered accordingly. 


1241-10-6 as the value of 107 bags of salt not deli¬ 
vered, along with other claims such as freight 
paid, notice charges and interest. It is not dis¬ 
puted that 130 bags of salt were consigned at Bom¬ 
bay Harbour for delivery to plaintiff, on 25-4-44. 
Of these, 73 bags were delivered to plaintiff on 
21-5-44. The remaining 107 bugs oi salt were 
not delivered. But on 30-8-1944, as per Ex. D, the 
Station Master, Shimoga, wrote to the plaintiff 
that 104 bags of salt would be delivered co him in 
case he was prepared to receive reasonable com¬ 
pensation for the less of salt. 


Plaintiff agreed to receive them and claimed a 
compensation of Rs. 712/- (vide Ex. E). Evidently 
no iuruier offer was made to the plaintiff by the 
Railway authorities as they thougnt that the com¬ 
pensation claimed was excessive. On 23-4-1345 a 
notice was issued to the Chief Secretaiy to the 
Government of Mysore and the suit was filed on 
18-7-1945, i.e., after two months from the date of 
issue of the notice. The Courts below have dis¬ 
missed the suit mainly on the ground that no- 
notice was issued to the Railway authorities un¬ 
der S. 61. Mysore Railways Act corresponding to 
S. 77, Indian Railways Act. They also relied on 
the fact that it was not shown that the loss 
occurred on the Mysore Railways. 


(2) It will be nor iced that the fact that the 
Mysore Railways offered 104 bags of salt in a 
damaged condition to tne plaintiff agreeing to pay 
reasonable compensation, is more than sufficient 
evidence to prove that out of 107 bags or salt 
that had yet to be delivered to the plaintiff, 104 
were received in a damaged condition by the 
Mysore Railways. It is in evidence that these 104 
bags of salt were sold by the Mysore Railways 
and that a. sum of Rs. 715/- was realised by their 
sale. To this extent, it cannot be said that the 
plaintiff’s suit is a suit that required notice under 
S. Cl. Section 61. Mysore Railways Act (equiva¬ 
lent to S. 77) is as follows: 


“A person shall not be entitled to a refund of 
an overcharge in respect of animals or goods 
carried by railways or to compensation for the 
loss, destruction or deterioration of animals or 
goods delivered to be so carried, unless his claim 
to the refund or compensation has been pre¬ 
ferred in writing by him or on his behalf to 
the railway administration within six months 
from the date of the delivery of the animals 
or goods for carriage by railway.” 


A.I.It. 1934 MYSORE 57 (Vol. 41, C.N. 29) 

MALLAPPA J. 

Abdul Basheer Saheb, Plaintiff-Appellant v. 
G)vt.. of Mysore by the Chief Secretary to Gov¬ 
ernment, Public Offices, Bangalore, and another, 
Respondents. 


Second Appeal No. 218 of 1950-51, D/- 2-12-1 

?? a of St m^o C ^ ee of DisL J - Shimoga in R. A. 
o.i ol 1948-49. 

Railways Act (1890), S. 77 — Claim for r 

or^'rv-v 1 f*? ds r t ceived and not l°st, destro 
r deteriorated — Notice is not necessary. 

Anno: Railways Act. S. 77 N. 3 . (Para 

K - Sreenivasa Iyengar, for Appellant; 
Nanjundiah, tor Respondent No. 2 

CASE REFERRED : r 

(A g U p 3 79 AIR 1936 Nag 21 (22 ’ 23): 31 N ag L 

fv,f UDGM1 ? NT: The suit in respect of wl 
tms appeal arises was filed for recovery of 


The section is applicable only to a case in which 
a refund of an overcharge is claimed or to a case 
in which compensation for the loss or destruction 
or deterioration of animals or goods delivered to 
be carried is claimed. This is not a case of the 
first kind. In this case it could be said that there 
is loss, destruction or deterioration of salt to the 
extent of what has not been actually received by 
the Mysore Railways. But 104 bags of salt were 
actually received and though received, they were 
not delivered to plaintiff. To this extent the 
claim is one for non-delivery of goods received 
and not lost, destroyed or deteriorated and no 
notice under the section is necessary. 

(3) As observed in — ‘Ramlal v. B. N. Rly Co., 
Ltd., Calcutta’, AIR 1933 Nag 21 (A>: 

“A notice under S. 77 prior to institution of a 
suit against a Railway Company, is necessary 
only in the case of loss, damage or deterioration. 
A claim of non-delivery may entail the neoes- 
sity of a notice where such non-delivery may be 
due to loss of the goods concerned; but where 
there has been no loss, damage or deterioration 
such a notice is not necessary. Where the goods 


58 Mysore Kempe Gowda v. Mysore State (Venkata Bamaiya J.) A. I. R. 


have actually arrived at the destination al¬ 
though there is non-delivery, a notice prior to 
the institution of the suit for non-delivery is 
not necessary because the company is not in 
such a case required to make enquiries as to 
where the goods were or what had become of 
them.” 

In this case, to the extent the claim is in respect 
of the value of the salt actually received, it can¬ 
not be said that any notice is necessary. But the 
same cannot be said in respect of the balance of 
the suit claim relating to salt not actually shown 
or admitted to have been received by the defen¬ 
dant-company. 

(4) The appeal is. therefore, partly allowed and 
in modification of the decree of the Courts below 
there will be a decree for recovery of Rs. 715/- 
and notice charges of Rs. 5-5-8. with interest at 
6 per cent, from the date of suit till date of pay¬ 
ment. Parties will bear their own costs through¬ 
out. 

B/V.R.B. Appeal partly allowed. 



1954 MYSORE 53 (Vo!. 
VENKATA RAMAIYA 


41, C.N. 
J. 



Kempe Gowda and others, Petitioners v. The 
tate of Mysore. 


Criminal Revn. Petn. No. 116 of 1953: D/- 22-9- 
53. against order of Special 1st Class Magistrate, 
Ramanagaram in C. C. No. 49 of 1953. 


Penal Code (1860), S. 151 — “Lawfully com¬ 
manded to disperse.*’ 

The word “lawfully” in S. 151 cannot be con¬ 
strued as having reference only to the autho¬ 
rity or competency of the person issuing the 
command but is to be understood as signify¬ 
ing authority as well as likelihood of distur¬ 
bance of public peace and if either of these is 
found lacking, the command cannot be said to 
be ‘lawful’. The command under the section 
is not to be sought or issued for placing a 
party whose right to or possession of a land 
is seriously and ‘bona fide’ disputed by others 
in a position of advantage. If the accused 
persons tried to cut the crops on a land claim¬ 
ed as their own on the strength of registered 
sale deed, they were entitled to do so and their 
acts would not properly justify the command 
as it would be the other party interfering with 
them who had to be directed to leave the 
place. AIR 1922 Lah 135, Rel. on. 

(Para 3) 

Anno: Penal Code, S. 151 N. 1. 

A. Shamanna, for Petitioners; Advocate Gene¬ 
ral, for the State. 

CASE REFERRED : Para 

(A) (V9) AIR 1922 Lah 135 (137): 23 Cri LJ 5 3 

ORDER: The petitioners who are six in num¬ 
ber have been convicted under S. 151, I. P. C. for 
having refused to go away when asked to do so 
by the Police Inspector on 31-12-52 and each sen¬ 
tenced to pay a fine of Rs. 5. The erse was tried 
summarily and this is one of the grounds of ob¬ 
jection to the conviction. From what can be 
gathered by a perusal of the judgment and the 
exhibits there is a dispute between the accused 
on the one hand and one Eregcwda on the other 
about the ownership, possession or both o: a land. 
Eregowda. anticipating trouble by the accused being 
caused to his cutting the crops applied for police 
help and as apprehended accused went in a body 


to prevent Eregowda from removing the crop and 
refused to quit the place as ordered by the Inspec¬ 
tor. It is argued that S. 151, I. P. C. has been 
resorted to with a view to deprive the accused 
benefit of a trial in the ordinary manner by giving 
up the complaint alleging serious offences, that 
the order of the Inspector was not lav/ful and 
that the conviction is unjust inasmuch as it im¬ 
plies a punishment for accused staying on a land 
which is theirs. 

The judgment in the case does not set forth 
the points raised or necessary for determination 
as it should, though the case is tried summarily 
and proceeds on the view that disobedience to the 
Inspector’s order will suffice to render the accused 
guilty under S. 151, J. P. C., which reads thus: 

“Whoever knowingly joins or continues in any 
assembly of five or more persons likely to cause 
disturbance of the public peace after such as¬ 
sembly has been lawfully commanded to disperse 
shall be punished with imprisonment etc. 

‘Explanation’. If the assembly is an unlawful 
assembly within the meaning of S. 141 the 
offender will be punishable under S. 145.” 

(2) The person competent to command and dis¬ 
obedience lo whose command constitutes the 
offence is not mentioned in the section. But S. 
127, Criminal P. C. provides: 

“Any Magistrate or Officer in charge of a Police 
Station may command any unlawful assembly 
or any assembly of five or more persons likely 
to cause a disturbance of the public peace to 
disperse; and it shall thereupon be the duty of 
the members of such assembly to disperse ac¬ 
cordingly, etc.” 

(3) The condition for making the command is 
that there should be an assembly of five or more 
persons and likelihood of a disturbance of public 
peace. In — ‘Girdhara Singh v. Emperor’, AIR 
1922 Lah 135 (A), it was held that it is not suffi-j 
cient that the Magistrate who ordered the assem-' 
bly to disperse considered it necessary and that! 
for a charge under S. 151, I. P. C. evidence to the 
satisfaction of the Court must be placed to show, 
that the assembly was in fact likely to cause dis¬ 
turbance of the public peace. The word “law¬ 
fully” in S. 151 cannot be construed as having i 
reference only to the authority or competency of i 
the person issuing the command but is to be un¬ 
derstood as signifying authority as well as likeli-: 
hood of disturbance of public peace and if either 
of these is found lacking the command cannot be 
said to be ‘lawful’. The learned Magistrate docs 
not seem to have applied his mind to see whe¬ 
ther Eregowda or Kempegowda was in his opinion 
in possession of the land and as to who was en¬ 
titled to take the standing crop. 

The command under the section is not to be 
sought or issued for placing a party whose right 
to or possession of a land is seriously and bona 
fide disputed by others, in a position of advantage. 
If, as is urged for the accused, they tried to cut 
the crops on a land claimed as their own on the 
strength of registered sale deed, they were entitled 
to do so and their acts cannot properly justify the! 
command as it would be the other party inter¬ 
fering with them who has to be directed to leave 
the place. There are other provisions in the 
Criminal Procedure Code which are to be availed 
of for preventing breach of peace when disputes 
relating to land are likely to cause it. The cir¬ 
cumstances of the present case, in my opinion, did 
not warrant the Inspector to command the peti¬ 
tioners to leave the place and in that view the 
accused cannot be said to have been “lawfully 
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commanded” as required in the section. The 
convictions and sentences are therefore set aside 
and the accused are acquitted. The fines, if paid, 
-will be refunded. 

B/D.H.Z. Conviction set aside. 


A. I.R. 1954 MYSORE 59 (Vcl. 41, C.N. 31) 

VENKATA RAMAIYA AND BALA- 
KRISHNAIYA JJ. 

B. Krishnappa, Petitioner v. Bangalore City 
Co-operative Bank Ltd. and another, Respondents. 

Civil Petn. No. 15 of 1953, D/- 30-7-1953. 


not as an ordinary person, to state anything 
which may be the basis of a decision. 

(Para 3) 

(e) Constitution of India (1950), Art. 226 — 
Nature of proceedings — (Mysore Co-operative 
Societies Act (52 of 1948) ). 

Order by Government upholding the reso¬ 
lution of Co-operative Bank removing mem¬ 
ber — Proceedings on an application under 
Art. 226 against the order is not a proceed¬ 
ing in which the reasonableness of the order 
can be canvassed. The question is one of 
jurisdiction and not as to how it is exercised. 

(Para 4) 

Anno: C. P. C., Apo. III. Constn. of India, Art. 
226 N. 1. 


(a) Civil P. C. (1908), S. 11 — Matter must be 
directly and substantially in issue. 

Order by Government negativing resolution 
of Co-operative Bank remitting portion of 
debt due from a certain member, mention¬ 
ing only as a fact findings in another case 
relating to removal of another member from 
membership — Case relating to removal treat¬ 
ed separately and the questicn of removal 
not in issue in the case relating to remission 
— Held that the order cannot operate as ‘res 
judicata’ on the question of removal. 

(Para 2> 

Anno: C. P. C, S. 11, N. 7. 

(b) Mysore Co-operative Societies Act (52 of 
1948), Ss. 59 and 62 — Scope. 

Under S. 62 an appeal lies only when there 
is a point of law. Section 59 of the Act is 
wider in scope than S. 62 and enables Gov¬ 
ernment to call for and examine either of its 
own accord or at the instance of the aggriev¬ 
ed party, the correctness, legality or other¬ 
wise of any order under the Act. The Gov¬ 
ernment has jurisdiction under both sections 
to make an order approving the resolution, 
passed by the Bank removing a member, 
which has been held by the Registrar to be 
untenable and resort to either of these sec¬ 
tions in any case is a matter lor its deter¬ 
mination. (Para 2) 


(c) Mysore Co-operative Socielies Act (52 of 
1948), S. 52 — “Dispute.” 

A member is not a salaried employee of 
the society and is not liable to be dismissed 
from membership without regard to the 
provisions of the Act and bye-law, as well as 
the principles of natural justice. He is en¬ 
titled to claim intercession of the Registrar 
when he felt that his membership was sought 
to be taken away unjustly and a petition filed 
by him before the Assistant Registrar ques¬ 
tioning the validity or propriety of conven- 
mg the General Body meeting to consider 
the resolution for expelling him is a dispute 

, 52 of the Act * Am 1954 Mad 103 
(FB), Rel. on. (Para 2 ) 

• oil'! My * orc Co-operative Societies Act (52 of 
IL”* . ^presentation in proceedings by elected 
or appointed representatives. 

* , Co ; oper , aUv f, Soci2t y like any corporate 
body can 1 unction through its elected or 

2?‘ n ' e f !? ent s and the representations 
b ;, a Secretary in a formal proceeding 
taefoie the authorities cannot be explained 
away as his own not affecting the society 
as he has ‘locus standi’ in such a proceed¬ 
ing, as a representative of the society and 


(f) Mysore Co-operative Societies Act (52 of 
1948), Ss. 62 and 59 — Removal of members — 
Duty of Government hearing appeal. 


The operation of the bye-laws is subject to 
The provisions of the Act by virtue of which 
the resolution of the majority for removal 
of any one as a member is not final or abso¬ 
lute but is liable to be set aside by the Assis¬ 
tant Registrar. Where he sets aside the reso¬ 


lution on the ground that it had been passed 
contrary to what was agreed to by the Secre¬ 
tary of the Co-operative Bank before him the 
Government dealing with the question when 


it is brought before 


it 


cannot i■. n ore the 


.statements made b the Secretary before the 


Assistant Reg 1strar. 


(Para 5) 


( 


ift) my sore co-operative Societies Act 
3 948) — Removal oi members. 

For the removal of a member it is neces¬ 
sary there should be imputation of some¬ 
thing definite to indicate that he is unfit to 
be a member or that his membership is detri¬ 
mental to the society and the member con¬ 
cerned should be afforded opportunity to re¬ 
fute the charge before he is cent out. 


oi 


When the resolution for removal does not 
allege any specific acts or particular grounds 
against the member service of a notice on 
him intimating that a meeting would be 
held to consider the resolution cannot be re¬ 
garded as sufficient compliance with neces¬ 
sary formalities or even to the requirements 
of bye-law of the society which vests power 
in the general body of members to remove a 
member lor acts prejudicial to its interests, 
credit or reputation. Case law Relied on. 

(Paras 5, 7) 

(h) Constitution of India (1950), Art. 226 _ 

Scope — (Mysore Co-operative Societies Act (52 
of 1948), S. 59). 

Orders of Government, however extensive 
the power of the Government may be under 
S. 59 of the Co-operative Societies Act, are 
liable to be questioned on the ground of want 
of jurisdiction or failure to apply the prin¬ 
ciples of natural justice. The question of 
expulsion of a member is a “Dispute touch¬ 
ing the business of a Society” and the deci¬ 
sions v/hich would be protected from review 
by the Courts are ‘constitutional’ decisions, 
i.e., decisions pronounced in conformity with 
the Act the rules and the bye-laws and the 
principles of natural justice. (Para 8) 

Anno: C. P. C., App. Ill, Constn. of Ind., Art. 
226 N. 1. 

K. R. Parthasarathy, for Petitioner; C. H. 
Venkataswami Naidu and Advocate-General, lor 

Respondents. 
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RAMAIYA J. : 

Tne order which the petitioner wants to be 
quashed by this Court, in exercise of its jurisdic¬ 
tion under Art. 226 of the Constitution of India, 
relates to his removal from the membership of 
the Bangalore City Co-operative Bank, Ltd., 
Bangalore. 

The petitioner became a member of the said 
Banx about 15 years back and in his zeal to pro¬ 
mote the interests of the Bank questioned from 
time to time the propriety of the acts of the 
Directors in managing the affairs of the Bank 
and subjected them to proceedings under the Co¬ 
operative Societies Act before the Registrar and 
his Assistants. The remission by the Directors 
of portions of the debts due by one Sii Kodanda- 
ramaiah and some others was an instance of this 
kmd. His objection to the remission was upheld 
by the Assistant to the Registrar as well as the 
Registrar and finally by the Government. 

Thereafter the petitioner was served with a 
notice stating that a special General Body Meet¬ 
ing would be convened at the request of certain 
members of the Bank to consider firstly the ques¬ 
tion of the remission and secondly removal of 
the petitioner from the membership of the Bank. 
The petitioner again filed a petition before the 
Assistant Registrar objecting to these. In the 
course of those proceedings the then Secretary, 
Mr. B. Rangaswamy, stated on behalf of the Bank: 

“that he would acquaint the General Body that 
the said proposition need not be moved since 
Sri B. Krishnappa is working in the interest of 
the Bank. The petitioner said that excepting 
Sri Kodandaramaiah’s case in proposition No. 
1, he will not press the other items.” 

The aforesaid statements bear the signatures of 
the petitioner and Mr. B. Rangaswamy on 20-9- 
1949. 


The Personal Assistant to the Registrar on the 
same day made an order to the following effect: 

“In the circumstances the petition is dismissed. 
Separate orders will issue as regards the dis¬ 
cussion of the subject relating to the write off 
of the £ mount due by Sri Kodandaramaiah.” 

In spite of this, however, the meeting did go on 
and by a majority of the members present at the 
meeting a resolution for removal of the petitioner 
from the membership of the Bank was passed on 
25th September 1949. The Personal Assistant to 
the Registrar and the Registrar held that the 
resolution was not proper but on an application 
filed by the Bank for revision of these orders, the 
Government approved of the removal in its order 
dated 18-6-1952 and this is impugned before us. 

(2) The petitioner who argued the case himself 
with the facility and force of one accustomed to 
it, attacked the order firstly on the ground that it 
offends the rule of ‘res judicata’; secondly that 
the application which led to it was not maintain¬ 
able, thirdly that it was obtained on malicious 
ex parte representations and lastly that it is 
vitiated by errors apparent* on the face of the 
record. 

The plea of ‘res judicata’ rests on construction 
placed on the order passed by the Government 
negativing the resolution of the Bank for remis¬ 
sion of any portion of Kodandaramaiah’s debt as 


Co.op. Bank f Venkata Ramaiya J.) A. I. R, 

also a decision in favour of the petitioner con¬ 
cerning his removal. The proceedings in which 
the question of remission was considered were 
treated as separate from those about the peti¬ 
tioners removal and the finding arrived at in the 
latter was mentioned only as a fact in the other 
case. As the question of removal was not in issue 
in the other case and referred to as being dealt 
with separately the rule of ‘res judicata’ can have 
no application to the order in question. 

The order cannot be held to be defective on the 
ground that no appeal was filed under S. 62, Co¬ 
operative Societies Act, as appeal lies only when 
there is a point of law, as S. 59 of the Act, which 
is wider in scope than S. 62 enables Government 
to call for and examine either of its own accord 
or at the instance of the aggrieved party, the 
correctness, legality or otherwise of any order un¬ 
der the Act. The Government, therefore, has 
jurisdiction under both sections to make the order 
and resort to either of these in any case is a 
matter for its determination. 

As regards errors in the order, it is conceded 
that the number of the original suit in the civil 
court referred to as pending is a mistake and 
that as a matter of fact, there was no order of 
injunction in a pending case from any Court which 
could justify the participation of Kodandara- 
maiah in the meeting. The view that the matter 
involved is not a ‘dispute’ under S. 52 of the Act 
Is, in our opinion, incorrect. 

The petitioner has by his diligence found a 
recent decision of a Full Bench of the Madras 
High Court printed in — ‘Madhava Rao v. Surya 
Rao’, AIR 1954 Mad 103 at p. Ill (FB) (A), in 
which the word “Dispute” touching the business 
of a registered society, has been discussed. Re¬ 
ference is made with approval in the course of 
the decision to the following observations of the 
learned Chief Justice in another case: 

“We fail to see how a dispute raised by one of 
the members of the society against an action 
of the society taken at a meeting at the general 
body of the society in the exercise of a pow T er 
conferred by one of the society’s bye-laws, can¬ 
not be said to be a dispute touching the busi¬ 
ness of the society. On the day when the re¬ 
solution was passed expelling the petitioner . 
from membership admittedly this matter of ex- 
pulsion was “one of the items of business on. 
the agenda of the meeting. We do not think 
it extravagant to hold that the expulsion of an 
undesirable member is also a part of the busi¬ 
ness of the society. If so. any dispute relating 
to such an expulsion would be a dispute touching 
the business of the society.” 

It is significant that there is a parenthesis in 
S. 52 to denote what is intended to be not a “dis¬ 
pute” by express mention of disciphnary action 
against paid employees as such. The petitioner > 

is not a salaried employee of the society and is \ 

not liable to be dismissed from membership with- 
out regard to the provisions of the Act and bye¬ 
law. as well as the principles of natural justice. ! 

He was entitled to claim intercession of the , 

Registrar when he felt that his membership v. as 
sought to be taken away unjustly. We think that 
the petition filed by him before the Assistant 
Registrar questioning the validity or propriety of 
convening the General Body meeting to consider 
the resolution for expelling him was rightly treat¬ 
ed as a dispute under S. 52 of the Act. 

(3) As regards the resolution passed by the 
meetings which is relied on in the order for ex¬ 
pulsion of the petitioner, it was contended that i 
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there was breach of undertaking on the part of 
the Bank in allowing the resolution to be passed 
and that it was contrary to the assurance of Mr. 
Rangaswamy as Secretary before the Personal 
Assistant. The meeting itself was alleged to have 
been a packed body of persons set up only to 
vote for expulsion without giving any considers 
tion to the reasonableness of it. The Directors 
are said to have exercised overpowering or undue 
influence over the members so packed, to stifle 
opposition and with the authorities to have the 
resolution approved. The statement of parties on 
the strength of which the application of the peti¬ 
tioner in Dispute Case No. 1 of 52-53 was dismiss¬ 
ed do suggest that the question of removal would 
not be pressed and by reason of this the peti¬ 
tioner is prejudiced as he had neither the benefit 
of a decision of the matter nor of adherence to 
it. 

On behalf of the Bank Sri Venkataswamy re¬ 
presented that the Directors personally voted 
against expulsion and that it was not within 
their power, to avoid the meeting being held or 
the resolution being passed. The society like any 
corporate body can function through its elected 
or appointed agents and the representations made 
by a Secretary in a formal proceeding cannot be 
explained away as his own not affecting the 
society, as he has locus standi in such a proceed¬ 
ing as a representative of the Bank and not as 
an ordinary person to state anything which may 
be the basis of a decision. 


(4) It is true that as urged on behalf of the 
respondents this is not a proceeding in which the 
reasonableness of the order can be canvassed, the 
question is one of jurisdiction and not as to how 
it is exercised. 


(5) The Co-operative Societies Act has made 
special provisions for the smooth and efficient 
working of societies and has provided a machinery 
and procedure for settlement of differences. Re¬ 
lying on bye-laws framed under the Act and parti¬ 
cularly on No. 77 which makes it obligatory on 
the Directors to convene a meeting of the General 
Body when there is a requisition for it by 100 
members, No. 75 vesting supreme authority in all 
matters affecting the administration in the Bank, 
which, for the purpose of the bye-law's shall mean 
the general body of the members of the bank 
assembled at a meeting: No. 23 under which the 
Bank shall have power to remove any member 
for any act which in its opinion is likely to be 
injurious to the credit, reputation or interest of 
the Bank, it was contended that whatever may 
be the grievance against the Secretary or the Di¬ 
rectors, petitioner cannot question the right of 
the members to remove him and power of Gov¬ 
ernment to hold that the removal is necessary or 
justified. 


The operation of the bye-laws is subject to th< 
provisions of the Act. Bv virtue of these ver 
provisions, the resolution of the majority for re 
moval of any one as a member is not final o: 
m * s *- a ^ e to be set aside as was don< 

o-rnimr? the Assistant Registrar on th< 

lrv hr fj' '?. was contrary to what was agreec 
mrniino 16 ~°? retar y before him. The notice of th< 
lntY™S the Pet-tioner appears to be ar 

anv to him as an ordinary member Ak< 

membership* not S11C J? as is required when hi: 
resolution ? is * proposed to be taken away. Th< 

Krishnanno 1 /i he notice only states “that Sri B 
moP f PP (Pet itioner) of . be 

without m f^bership under bye-law No. 23 A 

from the reason for the same. Apar 

he difficulty to know the wrongs attributec 


to him. the petitioner says that he did not expect 
that this resolution was open to discussion after 
the undertaking of the Secretary in the proceed¬ 
ings before the Personal Assistant. The Registrar 
therefore in his order dismissing the appeal of 
the Bank against the order of uie Assistant Re¬ 
gistrar remarked that the principles of natural 
justice have not been observed. 

As to how the import of the Secretary's state¬ 
ment in the previous proceeding was conveyed at 
the meetings he said that from a perusal of the 
previous proceedings of the meeting 

“It is gathered that it was made to appear as 
personal to the person who expressed the said 
opinion. Sometimes it has also been stated to 
be the opinion of the Board of Directors. In 
tne copious discussion that went on regarding 
the proposition the person who expressed the 
opinion or gave an undertaking before the lower 
court is not seen to have pleaded on behalf of 
respondent. On the other hand some of them 
have made statements against the respondent." 

The Government order fails to notice, that while 

the members as a whole have a right to seek 

removal of any one, statements made by the 

Secretary concerning it cannot be ignored and the 

person sought to be removed has also a right to 

claim intimation of charges, opportunity lor ex-! 

planation and consideration at a meeting properly 
held. 


Robson in his book on Justice and Administra¬ 
tive Law states at page 227: 


The principle of natural justice is that a man 
shall not be removed from office or membership 
or otherwise dealt with to his material dis¬ 
advantage, without fair, adequate and sufficient- 
notice being given to him of what is alleged to 
his detriment and of having an opportunity of 
meeting the accusations which are brought 

against him. The Courts are extremely 

zealous in the enforcement of the maxim ‘audi 
alteram partem’ and there are innumerable cases 
m the reports where decisions have been quash¬ 
ed on this ground." 

Since the resolution for removal does not allege 

any specific acts or Particular grounds against the 
petitioner, sendee of a notice on the petitioner in¬ 
timating that the meeting would be held to con¬ 
sider the resolution cannot be regarded as suffi¬ 
cient compliance with necessary formalities or 
even to the requirements of bye-law 23 






13 Ch. D. 346 (B), the expulsion of a member 
Irom a club was set aside on the ground amongst 
others of want of notice of a definite charge. Jes- 
sel, M. R. at page 350 posed the question°“What 
ought the Committee of a club to do when the 

conduct of one of its members is impugned’” and 
answered 


“ Th f y ? ught t0 see what the conduct has been 
ana wna. excuse or reason can be given by the 

member for it; and they ought to give notice 
to that member that his conduct is about to 
be inquired into and afford him an opportunity 
of stating his case to them." 

In — ‘Andrews v. Mitchell’, (1905) AC 78 (C) 
dealing with the expulsion of a member from a 

Society without a charge and a trial Lord Hals- 
bury observed 


•;.-You must summon a man and you must 

£?ive him time to consider what he has got to 
do and you must give h;m the charge against 
him in writing. These are all matters of sub¬ 
stance and not mere matters of form." 
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(6) What may be gathered from the materials 
placed here is that the petitioner has been a 
critic, rather a severe and sometimes unreason¬ 
able critic of the management and often put the 
Directors to necessity of having to justify their 
acts. There is no accusation of his being a de¬ 
faulter or having sought for pecuniary advantage 
to himself or benefit to others at the cost of 
the Bank. Cn the other hand such are the 
grounds of complain .s by him against others which 
were found in some cases to be justified. The 
criticism, though distasteful to a class of mem¬ 
bers, does net appear to be wanton or frivolous 
as can be seen from some of the orders made by 
tlie authorities and appointment of a special officer 
for the management of the Bank. 

(7) The Eangalore City Cooperative Bank is a 
fairly long standing, important institution with a 
large number of members interested in promoting 
its reputation and usefulness. The members have 
a right and duty to see that these are not im¬ 
paired by any acts of persons entrusted with the 
management. Tnis is hardly possible unless the 
members are free to express their views and point 
out defects before the authorities having control 
over the administration and working of the 
Society. If continuance of any one as a member 
is to depend on the mere pleasure and sufferance 
of others, any one found inconvenient may be 
arbitrarily got rid of and this it may lead to eli¬ 
mination of even 'bona fide’ protest or healtny 
opposition against the wishes of the majority. In 
the interests of the Society and in fairness to the 
member it is necessary there should be imputation 
of something definite to indicate that he is unfit 
to be a member or that his membership is de¬ 
trimental to the society and the member con¬ 
cerned should be afforded opportunity to refute 
the charge before he is sent out. These are lack¬ 
ing in the case. 

(8) However extensive the power of the Govern¬ 
ment may be considered to be under S. 59 of the 
Co-operative Societies Act its orders are liable to 
be questioned on the ground of want of jurisdic¬ 
tion or failure to apply the principles of natural 
justice. As observed in the Full Bench decision 
of the Madras High Court, in which as already 
mentioned, the question of expulsion of a member 
is held to be a “Dismite touching the business of 
a Society”, the decisions which arc protected from 
review by the Courts are ‘constitutional’ decisions, 
decisions pronounced in conformity with the Act 

| the rules and the bye-laws and the principles of 
natural justice”. 


According to — ‘Veerappa Pillai v. Raman and 
Raman Ltd.’, AIR 1952 SC 192 (D), Art. 226 enables 
the High Court to issue the writs or declarations 
referred to therein in grave cases wiiere the sub¬ 
ordinate tribunals, bodies or officers act wiiolly 
without jurisdiction or in excess of it or in viola¬ 
tion of the principles of natural justice. 

or there is an error apparent on the face of the 
record and such act, omission or error or excess 
has resulted in manifest injustice. More than 
one of the several conditions mentioned as neces¬ 
sary are found to exist in this co.se. In spite of 
bye-law 23, jurisdiction of the general body to 
deal with the resolution for removal of the peti¬ 
tioner was not absolute but was subject to the 
statements of the Secretary with reference to it 
on behalf of the Bank in the prior proceeding. 
Even otherwise, the resolution cannot have the 
sanction of the bye-law as the power of removal 
can be exercised only when there is allegation of 
an act about which an opinion of its being likely 
to be injurious t® the Bank can be formed or a 


serious breach of a bye-law is found. There is 
no reference to the commission of any act or 
breach in the resolution for consideration. 

The meeting at w'hich the resolution was passed 
is open to the objection of Sri Kodandaramaiah 
having participated in it, his being allowed to 
vote and speak in favour of the resolution. Ad¬ 
mittedly the restoration of the membership of 
this person w'as held to be invalid in the order 
of Government dated 26-2-49 and there was no 
order, resolution or decision subsequently by which 
he could claim to be a member. His presence 
and participation in the meeting cannot be 
ignored as there is no certainty of the decision 
not being influenced by these. In this context 
there is an error or excess of jurisdiction affect¬ 
ing the resolution. The order of Government 
overlooks this and the disregard of the rules of 
natural justice, manifests errors in assuming facts 
which are not correct and in holding that Tie 
question of expulsion cannot be treated as a “Dis¬ 
pute”. It is not just or proper that the petitioner 
should be deprived of his membership by such an 
order. 

The Order of Government G. O. No. A. F. 
2469/C.S.4-52-4 dated 18-6-1952 declaring that 
petitioner cannot continue as a member of 1st 
respondent Bank upholding the resolution of the 
General Body is, therefore, quashed. Parties will 
bear their own costs. 

A/M.K.S. Petition allowed. 
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MEDAPA C. J. AND VASUDEVAMURTHY J. 

Abdul Razack Saheb and others. Appellants v. 
Syed Abdul Jaleel Saheb and others, Respon¬ 
dents. 

Appeal No. 135 of 1953, D/- 1-9-1953, from decree 
of 2nd Addl. Dist. J., Bangalore, in Original Suit 
No. 69 of 1948-49. 

Court-fees Act (1870), S. 7 (iv) (f) — Final 
decree in a suit for dissolution of partnership and 
accounts — Appeal by plaintiff — Court-fee — 
(Mysore Court-fees Act, S. 4 (iv) (f).) 

In a suit for dissolution of partnership and 
for accounts the plaintiffs valued their claim 
in their plaint at Rs. 10.500/- under S. 4 (iv) 
(f), Mysore Court-fees Act (corresponding to 
S. 7 (iv) (f), Indian Court-fees Act) and paid 
court-fees thereon. A preliminary decree was 
passed declaring that the firm should stand 
dissolved and directing accounts to be taken. 

No appeal w T as filed against that preliminary 
decree. Subsequently, after taking accounts 
through a Commissioner, a final decree w T as 
made. By this decree the plaintiffs W’ere 
directed to pay Rs. 17,591/- and odd to the 
defendants. In an appeal against the final 
decree, the plaintiff-appellants valued the 
appeal at the same value as had been put by 
them in the plaint in the trial Court and paid 
court-fee on that sum: 

Held that there w r as a money decree now 
against the plaintiff-appellants for a definite 
sum of money and that they w r anted to get 
rid of the same and that they should pay 
court-fee on the amount of the decree; viz.. 

Rs. 17,591/- and odd. AIR 1941 Bom 242. 
Relied on; AIR 1943 Mad 685, Not foil.; AIR 
1938 Mad 435 (FB) and AIR 1929 PC 147, 
Expl. (Paras 2, 8) 

Anno: Court-fees Act, S. 7 (iv) (f) N. 2, 7. 
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Mir Iqbal Hussein and T. V. GovindaRaja Iyen- 
gar, lor Appellants. 

CASES REFERRED: Paras 

(A) (V30) AIR 1943 Mad 685 (685, 636): 211 Ind 
Cas 10 3, 3A 

<B> (V25) AIR 1938 Mad 435 (438): ILR (1938) 
Mad 5S8 (FB) 3, 3A, 7 

(C) (V28) AIR 1941 Bom 242 (242): ILR (1941) 

Bom 477 _ 3, 5, 7 

(D) (V16) AIR 1929 PC 147 (143): 10 JLah 737 

(PC) 3. 5 

(E) (V4) AIR 1917 Mad 653 (6G9>: 39 Mad 725 

(FB) 3A, 4 

(F) (V20) AIR 1933 Mad 330 (331): 56 Mad 

705 3A. 5 

(G) (V18) AIR 1931 Rang 146 (147): 9 Rang 

165 (FB) 4 

(H) (1900) 23 Mad 490 (432): 10 Mad LJ 240 4 

(I) 35 Mys CCR 164: 3 Mys LJ 273 4 

(J) (V16) AIR 1929 Cal 815 (817): 57 Cal 463 5, 7 

VASUDEVAMURTHY J.: 

The Suit Q. S. No. 69/48-49 on the file of the 
Additional District Judge, Bangalore, out of which 
this appeal arises, was brought for dissolution of 
a partnership and for taking of accounts of the 
same. The plaintiffs valued their claim in their 
plaint at Rs. 10,500/- under S. 4(iv)(D, Mysore 
Court-fees Act and paid Court-fee thereon. The 
defendants admitted the partnership but denied 
their liability to pay anything to the plaintiffs. 
They also pleaded that the latter it was who had 
failed to render proper accounts of the firm. A 
preliminary decree was passed on 19-8-1950 declar¬ 
ing that the firm should stand dissolved as from 
19-3-48 and directing accounts to be taken. No 
appeal was filed against that preliminary decree. 

Subsequently, after taking accounts through a 
Commissioner, a final decree was made on 16-1-53 
and the present regular appeal is filed against the 
final decree. By this decree the plaintiffs are 
directed to pay Rs. 17,591-5-4 to the defendants 
respondents. The plaintiffs 2, 3 and 4, who have 
now appealed, have valued this appeal at Rs. 
10,500/- the same value as had been put by them 
in the plaint in the trial Court and paid court-fee 
on that sum. 

(2) The appellants have been asked to nay 
Court-lee on the amount mentioned in the decree 
viz., Rs. 17,591-5-4. It is contended by them that 
as they are plaintiffs they can value the appeal 
in the same way as they did in the suit under 
S. 4(iv) (1 >, Court-fees Act. It is of course clear 
that there is a money decree now outstanding 
against them for a definite sum of money which 
they want to get rid of by this appeal and which 
would otherwise become conclusive without any 
further accounting or investigation. 

(3) In support of his position the learned Coun¬ 
sel for the appellants has relied strongly on — 
‘Ramadass v. Appala Narasayya’, AIR 1943 Mad 
685 (A). That case no doubt supports the appel¬ 
lants and the circumstances of that case were 
exactly similar to those of the present case and 
was an appeal from a final decree. In that case 
Shahabuddin J. sitting alone purported to follow 
an earlier case of the Madras High Court in — 
‘In re, Dhamukodi Nayakkar’. AIR 1938 Mad 135 
(FB) (B), in preference to — ‘Kashiram Senu v. 
Ranglal Motilal’, AIR 1941 Bom 242 (C). and he 
(ffso relied on certain observations of the Privy 
Council in — ‘Faizullah Khan v. Mouladad Khan’, 
AIR 1929 P. C. 147 (D). He held that in the 
patter of valuation of an appeal under S. 7(iv)(f). 
CourLfees Act of 1870,' (which corresponds to S. 
4 Uv) (f) of our Act) , the plaintiff-appellant, against 


v;hom a final decree for a much larger sum than 
that for which he had valued his claim in the 
plaint against the defendant had been made had 
greater freedom than the defendant-appellant and 
could value his reliefs in the appeal also in the 
same manner in which he could value it in the 
plaint. 


(3A) In ‘AIR 1938 Mad 435 (FB) (3)’, on which 


he relies Leach C. J., with whom the two other 
members forming the Full Bench agreed, held 
that S. 7 gives greater freedom to plaintiff-appel¬ 
lants than it does to defendant-appellants in the 
matter of valuing an appeal memo. He observed 
that when a defendant-appellant appeals against 
a final decree he knows exactly the value of his 
relief and must pay a court-fee on the amount 
of the decree passed against him except in cases 
where he appealed only against a portion of the 
decree. Similarly a defendant appealing l'rorn a. 
preliminary decree for an account has ordinarily 
to stamp his memorandum according to the plain¬ 
tiff’s valuation. He thought that by compelling 
a defendant to follow a plaintiff’s valuation hard¬ 
ship was not likely to result as the plaintiff 
would never be anxious to pay any more court- 
tee than was necessary. 


Their Lordships approved of some earlier cases 
decided by the Madras High Court including — 
‘Srinivasa Charlu v. Perindevamma’, ALT 1917 
Mad 668 (F3) (E) and overruled — ‘In re Ven- 
katanandam\ AIR 1933 Mad 330 (F) which had 
taken a different view. At page 438 the learned 
Chief Justice has remarked that in the case be¬ 


fore them, according to the heading of the memo¬ 
randum of appeal, the appeal related only to the 
•preliminary decree’ for an account though at the 


end of the memorandum there was a note which 
suggested that the appeal was from a combined 
preliminary and final decree passed by the appel¬ 
late Court in a suit for taking of accounts; and it 
was impossible to state accurately what the net 
liability of the appellants would be on a proper 
taking of the accounts, accepting the contention 
raised in the memorandum of grounds. 


His Lordship has also referred to the long¬ 
standing practice in that Court and the natural 
reluctance to depart from it when it was not 
shown that the same was against law. In the 
course of the arguments it was intimated for the 
appellants that the intention was to limit the 
appeal to the ‘preliminary decree’, because if that 
was set aside the final decree would also fail. 
Therefore the learned Judges held that they saw 
no objection to the appellants treating their 
appeal as an appeal against the preliminary de¬ 
cree. if they so desired, but they would have to 
value their relief in accordance with the valua¬ 
tion in the plaint. This decision cannot be said 
to lend much support to the • conclusion arrived 
at in AIR 1943 Mad 685 (A). 


(4) In ‘C. K. Umar v. C. K. Ali Umar’, AIR 
1931 Rang 146 (FB) (G) which was another case 
relied on for the appellants, the respondent had 
sued the appellant in the District Court for dis¬ 
solution of an alleged partnership and for ac¬ 
counts. She valued her share at Rs. 15,090/-. 
But while giving evidence she valued it at Rs. 
30,000/- and on the trial Court’s order she pair 
on additional Court-fee. The trial Court found 
that there was a partnership and passed a preli¬ 
minary decree for dissolution, accounts and ap¬ 
pointment of a receiver. The defendant appeal¬ 
ed against the whole decree on the ground that 
the suit was barred by limitation and that there 
was no partnership. He stamped his appeal 
memorandum on a valuation of Rs. 3,000/- only. 
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The Full Bench of the Rangoon High Court 
held that in a suit for accounts under Cl. (iv) 
U) of S. 7. Court-fees Act the plaintiff in the 
trial Court and the appellant in the Court or 
Appeal is the person to make an estimate of the 
value of the relief that is claimed. Page C. J. 
thought that neither in — ‘Samiya Mavaii v. 
Minammai’, 23 Mad 490 (H) or in AIR 1917 Mad 
GCo (F3) (E) which follows it and which was a 
case of an appeal by the defendant against a 
preliminary decree, the Madras High Court had 
given any reasons for holding that the value of 
the relief sought both in the suit and in the 
appeal from a decree passed therein was to be 
determined by the valuation which the plaintiff 
had put upon the relief sought in the plaint. 


The intention of the Legislature in enacting S. 
7 (iv) was. according to him. that in cases where 
it is impossible *a priori’ to ascertain with accu¬ 
racy the value of the relief that is sought, the 
plaintiff in the trial Court and the appellant in 
the Court cf Appeal should be the ‘persona 
designata’ to make an estimate of the value of 
the relief that is claimed. He thought the deci¬ 
sion of the Privy Council was conclusive on the 
question. The Rangoon case has no application 
to the present one as it was an appeal against 
a preliminary decree: and moreover it is opposed 
to a decision of our Court. 

In Mysore in 35 Mys CCR 164 (I) which was 
an appeal against a preliminary decree in a suit 
for dissolution of the partnership and accounts, 
it has been held, following AIR 1917 Mad 668 (E> 
that in a suit for dissolution of partnership and 
accounts the plaintiff’s valuation in the plaint 
will be the valuation also for purposes of appeal 
whether at the instance of the plaintiff or of 
the defendant unless of course if the apneal is 
in respect only of a portion of the suit claim. 

(5) In AIR 1941 Bom 242 (C) the plaintiff 

brought a suit for an account and paid Rs. 5/- 
stamp on a notional valuation. Ultimately the 
suit resulted in a decree against him for a sum 
of Rs. 6.464-7-0. He appealed against that decree 
and sought to pay a court-fee of Rs. 5/- on h:s 
appeal memo. Beaumont C. J. and Sen J. held 
that as the suit had resulted in a decree for a 
certain amount against the plaintiff, the appeal 
was not merely for an account but was an ap¬ 
peal against a money decree and the plaintiff 
must at any rate stamp his memorandum of ap¬ 
peal with ‘ad valorem’ stamp in respect of the 
amount of the decree. He may add a nominal 
amount in respect of any further relief claimed 
which may accrue by reason of the account be¬ 
ing taken on a different basis from that adopted 
Lv^ the lower Court: but the stamp on the memo¬ 
randum of appeal must cover the amount o c the 
decree which is standing against the appellant 
and which he seeks to have set aside. 

The anneal with which they were concerned 
was from a final decree. They also referred to 
the observations of the Privy Council in AIR 
1929 PC 147 CD) and considered that those obser¬ 
vations did not stand in the wav o F their corn¬ 
in'* to the conclusion they arrived at. They 
differed from the interpretation put on the Privy 
Council decision by *the Full Bench of the Mad¬ 
ras Rich Court in AIR 1933 Mad 330 (F). They 
quoted with approval the in — ‘Kanti- 

chandra v. Radharaman.’, AIR 1929 Cal 815 («T) 

♦The" decision in AIR 1333 Mad 330 is not a deci¬ 
sion of a Full Bench but. a decision of a Divi¬ 
sion Bench. AIR 1933 Mad 330 was overruled 
by a Full Bench in AIR 1938 Mad 435.—Ed. 


though it was one of a final decree against the 
defendants and the defendants had appealed. 

(6) The Privy Council case AIR 1929 PC 147 
(D) was a suit for a partnership account in 
which the plaintiffs had claimed Rs. 3,000/- and 
had valued the suit accordingly. The trial Court 
found that. Rs. 13,000/- were due to the defen¬ 
dants by the plaintiffs and that no sum was due 
to the plaintiffs in respect of their claim for Rs. 
3,000/-; the plaintiffs appealed valuing their ap¬ 
peal for purposes of Court-lee at Rs. 19,000/-. 
The question was raised whether the plaintiffs 
should not value their appeal at Rs. 19,000/- 
plus Rs. 3.000/- i.e. Rs. 22.000/-. 

Their Lordships of the Privy Council held that** 
the Court-fee already paid was sufficient. They 
observed that 

“the amount of Rs. 19.000/- may be not only in 
full but largely in excess of the true sum of 
relief at which a sound valuation could, in the 
present circumstances, be said to reach and it 
covered the appeal as a whole including that 
sum on the one hand and a much smaller 
figure of Rs. 3,000/- on the other.” 

It is this observation that has led to the differ¬ 
ence of opinion between the Madras and Bom¬ 
bay High Courts. We do not think that that 
decision can be interpreted as laying down that 
the plaintiff can value his relief at the original 
notional or approximate figure which he men¬ 
tioned in his plaint even when the claims of the 
parties have been settled and declared by a final 
decree which the party affected must get rid of 
by means of the appeal. 

(7) The matter may also be viewed in another 
aspect. If the appellants secure relief in this 
Court by its being declared that they are not due 
in the sum of Rs. 17.591-5-4 to the defendants 
and are not entitled to recover anything from 
them and the appeal is dismissed, there is no 
provision in the Mysore Court-fees Act by which 
they can be compelled to pay later on any Court- 
fee on the substantial relief which they would 
have secured. 

The position is different in the case of a preli¬ 
minary decree as S. 8, Court-fees Act provides 
for Court-fee being recovered on any excess over 
and above the figure put in the plaint for pur¬ 
pose of valuation. As observed in AIR 1938 Mad 
435 at p. 438 (B) it has never been questioned in ( 
the High Courts of India that a defendant ap¬ 
pealing against a final decree should pay Court- 
fee on the amount decreed against him except in 
cases where he appeals only against a portion of 
the decree: see AIR 1941 Bom 242 at p. 243 (C) 
end AIR 1929 Cal 815 (J). And it is difficult to 
see anything in S. 4 (iv) (f) which would justify 
a difference in treatment between the case of the 
plaintiff and that of the defendant who is ap¬ 
pealing against a final decree. The decision in 
AIR 1941 Bom 242 (C) is also in accord with the 
usual practice of this Court and we are inclined 
to follow that decision. ' 

(3> The appellants are. therefore, directed to 
pay ‘ad valorem’ Court-fee on Rs. 17.591-5-4. They 
are given one month’s time to make up the defi¬ 
cient Court-fee. 

B/R.G.D. Order accordingly- 


* 
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Abdul Wahab and. others, Defendants Nos. 1 to 
4. Petitioners v. Ramakrishniah, Plain tiff-Res¬ 
pondent. 

Civil Revn. Petn. No. 237 of 1948-49, D/- 31-3- 
1950, against order of 1st Addl. Sub-J., Bangalore, 
D/- 30-9-1948. 

Civil P. C. (190S), O. 22, R. 3 and Ss. 151. 152 
and 153 — Failure to cause legal representative 
to be brought on record — Effect and remedy. 

On the death of the appellant, an applica¬ 
tion to be brought on record was filed by his 
legal representative; notices were issued and 
objection to the application was filed by the 
respondents but the Appellate Court, without 
passing any order on that application, heard 
the appeal on merits and remanded the case 
for fresh disposal. The trial Court finding 
that there was no living plaintiff on record 
to prosecute the suit, dismissed it. Revision 
against this dismissal was also dismissed. 
Subsequently, the legal representative fileci 
application to the lower appellate Court un¬ 
der Ss. 151 and 152, Civil P. C. with the 
prayer that order be made to bring him on 
record and the suit be proceeded further. The 
lower appellate Court allowing the applica¬ 
tion, directed the trial Court to take suit on 
file and dispose of as directed by previous re¬ 
mand. On revision held, 

(Per Venkata Ramaiya and Malappa 
JJ., N. Balakrishnaiya J.. contra) : Un¬ 
der O. 22. R. 3, all that the person desir¬ 
ous of proceeding with the case has to do is 
that he should make an application. The 
further acts are left to the Court. Where no 
order Is passed by the Court and the appli¬ 
cant also did not press the need for a for¬ 
mal order the omission on the part of the 
applicant will not take away his right to pro¬ 
ceed with the case as there is no duty cast 
on him by the rule to remind the Court of 
observance of the rules. 

In this view, the proceedings in the appeal 
after the death of the original appellant were 
not regular and valid. Since the omission on 
the part of the lower appellate Court placed 
both parties in a disadvantageous position, 
Ss. 152 and 153 provided the cheap and 
speedy remedy and the Court had inherent 
jurisdiction to correct the mistake. But the 
•question here was, who the real legal repre¬ 
sentative was and the order under S. 151 was 
passed without giving an opportunity to the 
defendants respondents to show that the ap¬ 
plicant was not the legal representative of the 
deceased appellant. 

The High Court, therefore, directed the 
lower appellate Court to dispose of the case 
after hearing both- parties and to decide the 
appeal treating the subsequent proceedings as 
of no effect. (Paras 25, 26, 27) 

Per N. Balakrishnaiya J. : S. 151, Civil P. C. 
cannot be employed to assume jurisdiction to 
set aside a decree passed in subsequent pro¬ 
ceedings when there is no appeal against 
those proceedings. Besides, the applicant legal 
representative having been represented by the 
counsel in the appeal and also in further pro¬ 
ceedings, he could not approach the appellate 
Court which had ceased to have any juris¬ 
diction and get the subsequent decree set 
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aside by a mere application under S. 151. The 
proceedings were not a nullity, and the pro¬ 
per course was to take proceedings against 
the final disposal of the suit by the trial 
Court. (Paras ^8-39, 32, 33, 34) 

Anno: C. P. C., O. 22, R. 3 N. 9; S. 151 N.‘4; 
S. 152 N. 6, 7, 3; S. 153 N. 2. 

B. V. Balaji, for Petitioners; B. Neelakanta, for 
Respondent. 

CASES REFERRED : Paras 

(A) (’93) 1893 All WN 181 4, 11, 25, 31, 36 

(B) 10 Mvs LJ 269 5 

(C) Cll) 9 Ind Cas 977 (All) 5 

(Di (V22) AIR 1935 Pat 4: 158 Ind Cas 56 5 

(E) (V3) AIR 1916 Cal 690: 29 Ind Cas 470 5 

(F) (V16) AIR 1329 Mad 802: 52 Mad 933 

17, 13, 26 

(G) (V24) AIR 1937 Bom 401: ILR (1937) Bom 

602 17, 18, 19, 20 

(H) (V14) AIR 1927 Cal 76: 53 Cal 844 19, 20 

(I) fV13) AIR 1926 All 212: 48 All 356 20 

(J) (V31) AIR 1944 Lah 165: 216 Ind Cas 97 20 

(K) CV22) AIR 1935 Lah 176: 158 Ind Cas 102 20 

(L) (Vll) AIR 1924 All 818(2): 46 All 864 20 

(M) (1892) 1892 AC 547: 62 LJ PC 24 26 

(N) (1903) 72 LJ PC 44: 1903 P 88 26 

(O) (V19) AIR 1932 Oudh 291: 8 Luck 93 26 

(P) (’47) 52 Mys IICR 33 35 

ORDER OF REFERENCE 

The petitioners before this Court are the res¬ 
pondents in R. A. No. 147 of 44-45 on the file of 
the First Additional Subordinate Judge, Banga¬ 
lore. The first respondent herein is one Rama- 
krishnaiah who died on 9-1-1945 when the appeal 
was pending before the lower Court. The said 
Ramakrishnaiah filed a suit on 6-11-43 for decla¬ 
ration and possession of the suit schedule proper¬ 
ties in the Court of the Munsiff of Dodballapur. 
The suit was dismissed on 7-11-1944. The said 
Ramakrishnaiah filed an appeal on 3-1-1945 before 
the District Judge, Bangalore and on 19-1-1945 
it was reported to the Court that the appellant 
was dead. The case was adjourned to 29-1-1945 
to bring the legal representative on record. I. A. 
No. 1 was filed on 29-1-1945 to bring one Rama- 
chandriah as the legal representative of the de¬ 
ceased Ramakrishnaiah. Notices were ordered on 
29-1-1945 to be served by 26-2-1945. In the mean¬ 
while, on 30-1-1945 the appeal was transferred oy 
the District Judge to the Subordinate Judge who 
issued notices to the respondents and after ser¬ 
vice the appeal was disposed of by arguments on 
20-3-1946 with the result, that the dismissal order 
of the trial Court was set aside and the suit was 
remanded by allowing the amendment applica¬ 
tion of the defendant for fresh disposal according 
to law. After remand, objections were taken in 
the trial Court that there was no living plaintiff 
represented in the suit and that the suit was dis¬ 
missed as there was no party to prosecute the suit. 
Against that order, C. R. P. No. 115 of 47-48 was 
filed. 

(2) It may be observed here that no notices 
were served on the respondents to give intimation 
of the L. R. application filed by Ramaehandriah 
with the result that the application was lost sight 
of by the appellant and the Court. No final orders 
were passed nor any legal representative brought 
on record before the appeal wa s disposed of 
on merits. In the revision petition above advert¬ 
ed to, the High Court observed that since no 
orders W'ere passed on the L. R. application which 
was necessary for the progress of the case, the 
suit ended in dismissal in the Munsiff’s Court 
and that the mere filing of the petition will 
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not entitle the petitioner to proceed with the 
smt. Tnat being so, the High Court declined to 
interfere with the order in revision witn an 

ooservaUon that the petitioner may seek his own 
remedy in other proceedings according to law. 

*The petitioner then tiled an application before 
the x list Additional Suoordinate Judge (Court- 
01 Small Causem, Bangalore under Ss. 151 and 

152, Civil P. C. Objections were called for and 
filed by the defendants on 11-5-19 3. The main 
points urged are tnat the petitioner has no 

‘locus standi’ to maintain the application as he 
was not a party to tne proceedings and the 

application was belated. It is also stated in the 
objection statement that the deceased Rama- 
krishnaiah has left behind him liis wife and 
children and the status oi the petitioner also is 
disputed. The learned Subordinate Judge states 
that the default in not having brought the legal 
representative on record constituted an error cr 
omission on the part ol the Court and on that 
ground he allowed the application and made, 
what he calls, a formal order directing Rama- 
ehandriah to be brought on record as the legal 
representative of the deceased appellant. 


mesh Chandra v. Anthony Penheiro’, AIR 191S 
Cal 690 (£,). The effect of these decisions is that 
the suit abates if the legal representative is not. 
brought on record within time. 

ko) The important point for decision is whether 
the Subordinate Judge who dealt with the appeal 
was competent under Ss. 151 and 152, Civil R. C., 
io direcc the legal representative to be brought 
on record after the disposal of the appeal and 
after the suit was dismissed in the trial Court when 
he was not actually seized with jurisdiction and 
whether in view of the fact that the judgment, 
was passed with a dead person on record and if 
the iurther proceedings are to be ignored al¬ 
together cue appellate Judge could have jurisdic¬ 
tion to amend the decree by brmging the legal 
representative on record. This point does not 
appear to be free from difficulty and I feel that 
since no other precedent except the All. Weekly 
Notes above referred to, was quoted before me. 
during arguments and since there is no other case 
also of our own High Court, bearing specifically on. 
the points raised, it appears desiraole to refer the 
matter to a Bencii for a considered ruling on the 
point. 


He further directed the lower Court to take 
the suit on file and dispose it of as directed 
in the remand order of that Court dated 30-3- 
1046. In effect, the order on this application 
constitutes a reversal of the judgment and decree 
of the Court below which cannot be done under 
the guise of correction of an error or omission 
under Ss. 151 and 152, Civil P. C. 


(3) Sri B. V. Balaji, learned counsel for the 
petitioners contends that at the time of argu¬ 
ments his party never knew the death of the 
appellant and the case went on as il' the appel¬ 
lant was alive. If, as a matter of fact, the 
appellant was dead on that date, the judgment 
and the further proceedings are a nullity. The 
omission to bring the legal representative on 
record within 90 days from the date of the death 
of the appellant should automatically operate as 
abatement of the suit. It cannot be that the 
legal representative of the appellant could be 
brought on record more than two years after the 
death of the appellant and as such, the inter¬ 
ference of the lower appellate Court below works 
prejudice so as to take away the right which is 
vested in his clients. 


(4) Sri B. Neelakanta contends that the legal 
representative’s application was pending in the 
Subordinate Judge's Court and it was not finally 
disposed of. As it is an omission without dis¬ 
posal, the trial Court has still jurisdiction to rec¬ 
tify the omission; otherwise, the plaintiff will 
have no remedy and suffers loss and damage. 
Sri Neelankanta relies upon some cases to sub¬ 
stantiate his position. One such is reported^ in 
— ‘Namdar Chand v. Eansidliar’, lo93 All W N 
181 (A), wherein similar circumstances arose, the 
Court held that on the death of one of the defen¬ 
dants, no application to bring the legal repre¬ 
sentatives was filed, but vakalats were filed on 
behalf of the legal representatives, with the result 
that both the parties took part in the further 
proceedings as if the legal representatives were 
brought on record though an order to bring the 
legal°representatives was not expressly passed. So, 
the objection that the legal representative was 
not brought on record was considered to be a 
technical one and overruled. 

(5) Sri Balaji on the other side, relies upon — 
TO Mys L J 269 (B); — ‘Badal Khan v. Murtaz’, 
9 Ind Cas 977 (All) (C); — ‘Phekhu Tewari v. 
Bhagwat Lai', AIR 1935 Pat 4 (D) and — Ro- 


(7) The petition is, therefore, directed to be 
placed before a Bench for disposal. 

ORDER OP THE DIVISION BENCH. 



B HLAKRISHNAIYA 



(8 to 10» (After stating the facts of the case his 
Lordship proceeded:) Sri Balaji, the learned coun¬ 
sel for the petitioners, urges that the application. 

I. A. No. Ill which is filed under S. 151, Civil 
P. C. is not maintainable as the learned Sub¬ 
ordinate Judge was not seized with the jurisdic¬ 
tion of the appeal at that stage and that the 
order cf the learned Subordinate Judge has tne 
effect of not only setting aside the judgment of 
his own Court but has also the effect of setting at 
naught the decree of the trial Court which was 
passed subsequently in consequence of the original 
order oi remand. The contention of Sri Balaji is not 
without force. It is no doubt true that the Courts 
have inherent powers to review 7 their own orders or 
correct, their own mistakes, but that when the 
suit is otherwise finally disposed of by the trial 
Court, the appellate Court cannot without an 
appeal against the disposal of the trial Court in- j 
terfere under S. 151, Civil P. C. and make an order 
in the manner in which it is done in this case. 

In I. A. No. Ill no prayer is made for setting 
aside the judgment remanding the suit nor »s 
there any prayer t-o set aside the judgment of the 
trial Court. In fact, the appellate Court has 
made no order setting aside the decree of the 
trial Court but that it gives a direction that the 
suit may be taken to the file and disposed of as 
directed in the original decree of remand. 

(11) It is to be noticed from the records of the 
appellate Court that alter filing I. A. No. I a coun¬ 
sel has filed vakalat on behalf of the legal repre¬ 
sentative and the application I. A. No. II is filed - 
by the said legal representative represented by 
the counsel and the defendants have also filed ob¬ 
jections for I. A. No. II. The parties thus have 
taken for granted that the legal representative 
was on record and the Court also proceeded on 
that basis, and allowed the appeal by remanding 
the suit. The conduct of the legal representative 
subsequent to that is that he takes part in the 
proceedings before the trial Court and ultimately 
he files a revision petition, i.e., C. R. P. No. 115 
of 46-47 in this Court complaining against the 
order of dismissal of the suit made by the trial 
Court. The case reported in — T893 All WN 181 
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(A)’ is cited where the appellant in the 
suit having died during the pendency of the ap¬ 
peal, an application was made by his son to have 
nis name piaced on the record as representative of 
the deceased appellant. On that application the 
Court made no order whatsoever, but nevertheless 
when the appeal came on for hearing the Court 
allowed the applicant to be represented and ulti¬ 
mately decreed tne suit. On appeal by tne res¬ 
pondent, the High Court declined to allow the 
defendant’s plea that the person in whose favour 
the appeal in the Court below had been allowed 
had not properly been made a party to the appeal. 

(12) The facts in this case are almost similar 
to the case cited before us and I am of opinion 
that the respondent, legal representative of tne 
original plaintiff, was represented, did take part 
in the original appeal by filing applications and 
got the caie argued and even by taking part in 
subsequent proceedings before the trial Court. La 
this view, he cannot be heard to say now that he 
can fall back upon S. 151, Civil P. C. and ap¬ 
proach the appellate Court which is ceased to 
have any jurisdiction and get the decree set 
aside by a mere application under S. 151. The 
proper course ought to be to take proceedings 
against the final disposal of the suit by the trial 
Court. 

(13) Sri Neelakanta, the learned counsel for the 
respondent, urges before us in this Court that the 
application I. A. No. Ill was left pending with¬ 
out orders on the file of the appellate Court 
though the appeal itself is disposed of, and that 
it was competent for the appellate Court to in¬ 
tervene at any stage of the proceedings and even 
after the High Court disposed of the matter, which 
in this case also has been done in C. R. P. No. 
115 of 1946-47 to get his suit remanded. He urges 
further that all the proceedings that have taken 
place without bringing the legal representative 
on record are null and void. It it is viewed that 
he was not properly represented in the appellate 
Court, it was open for him to have the final dis¬ 
posal declared as a nullity by taking proper proceed¬ 
ings. But in the view I have taken that the 
plaintiff was represented in the appellate Court, 
the judgment of the appellate Court is not a 
nullity. 

(14) Considering from any point of view, I am 
of opinion that the learned Subordinate Judge 
had no jurisdiction to entertain the application 
under S. 151, Civil P. C. and set aside the decree 
of the lower Court. The order on I. A. No. Ill 
under revision, is set aside and the revision peti¬ 
tion allowed with costs. Advocate’s fee Rs. 15/-. 

PUTTARAJ URS J. : 

(15) (7-11-1949) The point involved is one of 
great importance for the administration of justice 
and I think it is necessary to set out the facts 
in detail. 

(18) The petitioners were the respondents in 
R. A. No. 147 of 44-45 before the first Additional 
Subordinate ‘Judge, Bangalore. This appeal was 
against the judgment and decree of the Munsiff 
of Doddaballapur in O. S. No. 162 of 42-43 on his 
file. The plaintiff in that suit was one Rama- 
krishmah. The suit was for a declaration and per¬ 
manent injunction against the defendants who 
axe the present petitioners. That suit was dis¬ 
missed and the appeal was filed in the District 
•ourt, Bangalore. When that appeal was pending 
•n the file of the District Judge, the appellant 
Ramakrishniah died. Then the present respon¬ 
dent Ramachandriah filed an application for being 
brought on record as the legal representative. 


Notices also were issued to the present petitioners 
who are the respondents in that appeal. At that 
stage, the appeal was transferred to the file of 
the Principal Subordinate Judge, Bangalore, and 
It was registered as R. A. 130/44-45 on his file. In 
that Court also, notices were issued to the present 
petitioners in respect of tne L. R. application 
filed by Ramachandriah, which was I. A. No. I. 
The notices also seem to have been served and the 
respondents then fried objections stating that 
Ramachandriah was not the legal representative 
and that there were other legal representatives. 

At this stage, again the appeal was transferred 
to the hie of the First Additional Subordinate 
Judge, and it was registered there as R. A. No. 
147 of 44-45. In that Court no action on this I. A. 
No. I, i.e., the L. R. application, was taken. Argu¬ 
ments were heard and the learned Subordinate 
Judge remanded the suit to the Munsiff of Dodda- 
ballapur for fresh disposal. The Munsiff, Dodda¬ 
ballapur, after receiving the records, found that 
no legal representative had been* brought on re¬ 
cord and that there was no plaintiff to prosecute 
the suit and as such, dismissed the suit. Then 
the present respondent filed C. R. P. No. 115/46- 
47 on the file of this Court praying for a revision 
of the order of the Munsiff of Doddaballapur. 
That C. R. P. was dismissed mainly on the ground 
that the petitioner i.e., the present respondent had 
got other remedies. 

After this, the petitioner in I. A. No. I filed 
an application under Ss. 151 and 152, Civil P. C. 
before the Additional Subordinate Judge, who had 
remanded the suit-, bringing to his notice that no 
orders had been passed on I. A. No. I, that with¬ 
out bringing him on record as a legal representa¬ 
tive the arguments had been heard and the suit 
had been remanded, that that was not correct 
and that orders may be passed on his petition 
bringing him as the legal representative of tne 
plaintiff and arguments be heard again. The 
learned Additional Subordinate Judge allowed this 
application and ordered that the petitioner i.e., 
the present respondent might be brought on re¬ 
cord as the legal representative in the appeal, 
and he also ordered that the order of dismissal 
passed by the learned Munsiff should be set aside 
and directed that the Munsiff should re-hear tne 
case and dispose it of on merits. It is this order 
that Is sought to be revised in this petition. 

(17) The first ground that has been taken in 
thus petition Ls that the Additional Subordinate 
Judge had no jurisdiction to entertain the appli¬ 
cation even, as a final order had been passed by 
him already remanding the suit for fresh dis¬ 
posal. I am not inclined to accept this argument, 
because the order of the learned Subordinate 
Judge was in effect no order at all and could non 
be considered as a final order, in view'' of the fact 
that no legal representative of the appellant had 
been brought on record. It was an order without 
an appellant on record and as such, it was a 
nullity as held in — ‘Balaramier v. Vasudevan’. 
AIR 1929 Mad 802 (F) and — ‘Alabhai Vajsurbai 
v. Bhura Bhaya’, AIR 1937 Bom 401 (G). This is 
not also denied by the learned advocate for tne 
petitioners but what his contention is that the 
appeal had abated. 

(18) This brings us to the second contention. 
The question whether the appeal abated because 
the Court had not passed any order on the legal 
representative’s application does not seem to ad¬ 
mit of any doubt in this case. It is true, as con¬ 
tended by the learned Advocate, that no separate 
ordpr of the Court is necessary for the abatement 
of the suit. If the application for bringing any 
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legal representative is not tiled in time, the suit 
abates automatically vide — ‘AIR 1937 Bom 401 
(G)\ As observed in — ‘AIR 1929 Mad 802 (Fff 
a legal action on the death oi a party to it pas-cs 
mto a state of suspense, and this state of sus¬ 
pense, it the legal representative is not brought 
on record within time, passes into a state of abate¬ 
ment. But in this case L. R. application was tiled 
m time and no order was passed by the Court 
though objections had been filed. It cannot te 
said by any stretch of imagination that the 
appeal had abated, as the application had been 
hied in time and as no orders had been passed on 
it. Even ii we consider that the appeal had 
abated, there are authorities which go to the 
length of saying that such an abatement order 
under such circumstances can be set aside by the 
Court ‘suo motu’ or on the application of the 
party. A distinction has to be drawn between 


cases in which applications of parties are neces¬ 
sary and those in which the Court can do tnese 
things of its own accord, and the present one is 
a case of the latter category. 


this respect there does not seem to be any doubt 
at all. The powers of the Court under S. 151 are 
very wide. It has be'en seen above that in — 
’AIR 1927 Cal 76 (H)’, it was held that the Court 
could interfere and set aside the dismissal of the 
suit for default in appeal, whether under Sec. 
151, Civil P. C. or whether it be under the in¬ 
herent jurisdiction of the Court. It looks as 
though there is, apart from S. 151, an inherent 
power in every Court to do any act to render 
justice. It was held in — Harnand Lai v. Chatur- 
bhuj’, AIR 1923 All 212 (I), that the enactment 
of Sec. 151 declares the existence of an inherent 
jurisdiction in all Courts to go beyond the law of 
procedure in the ends of justice. .In — ‘Alfred 
Zalair v. Sirajuddin’, AIR 1944 Lah 165 (J), it 
was held that in the absence of any specific words 
to that effect in the section, i.e. S. 151, Civil P. 
C. itself, the jurisdiction of the Court to act ‘ex 
debito justatiae’ cannot be ousted simply because 
another and perhaps an inconvenient remedy was 
also available. It was also held that a Court could 
undo an act under S. 151 which it had been made 


(19) The next objection that has been taken by 
the learned Advocate for the petitioners is that 
the proper course for the respondent to take after 
the abatement of the suit was not to file an appli¬ 
cation under Ss. 151 and 152, Civil P. C. It has 
already been observed that even an abatement 
order under such circumstances can be set aside 
by the Court. It has to be observed that there 
is a plethora of authorities in support of this 
view. In — ‘Kissen Gopal v. Suklal’, AIR 1927 
Cal 76 (H), it was held that where pending the 
hearing of the case the plaintiff is adjudicated 
an insolvent and consequently he is not present 
at the hearing, and the Court is informed that 
the plaintiff had become _an insolvent, the Court 
should call upon the Official Assignee to state 
whether he intends to continue the suit and if 
the Official Assignee decides that he would con¬ 
tinue the suit, it would then be necessary for the 
Court to make an order that he should give secu¬ 
rity for costs. It was also observed that the pro¬ 
visions of O. 9, R. 8, Civil P. C. did not apply to 
such a case and the dismissal of the suit lor de¬ 
fault was bad and the dismissal could be set aside 
in appeal whether it was under S. 151, Civil P. C. 
or whether it was under the inherent jurisdic¬ 
tion of the Court. 

In — ‘AIR 1937 Bom 401 (G)’ referred to above, 
it was also observed that it was no part of the 
appellant’s duty to take necessary steps to carry 
out the Court’s order for the substitution of the 
names of the heirs of the deceased respondents 
who are properly served with notice in order to 
correct the record of the Court in terms of its 
order & that this was a ministerial function which 
the Court's establishment had to perform and if 
it was not performed or if it was neglected, the 
fault did not lie with the appellant. In this case 
also it was none of the business of the party to 
ask the Court to pass orders on his application. 
He had filed the application, notices were taken 
to the respondents, he had filed objections and it 
was for the Court to decide whether the objec¬ 
tions were to be overruled or enquiry was to be 
held and orders passed. If the Court did not do 
it, the party could not be held responsible for it. 
It was also held by this decision that the appeal 
which had abated under such circumstances could 
be set aside even beyond the period of limitation 
under Ss. 151 and 152 C. P. C. 

(20) The next question that arises for considera¬ 
tion is whether the Court can under such circum¬ 
stances interfere and set right things. Even in 


to do at the instance of a person who had been 
discovered, although subsequently not to have 
been entitled to the relief which he had obtain¬ 
ed from the Court under false colours. 

In this case it was as much the duty of the 
present petitioners to bring to the notice of the 
Subordinate Judge that no legal representative 
had been brought on record and that no argu¬ 
ments could be heard and no valid orders could 
be passed. It will not be wrong if we construe 
their quiescence as a fraud played on the Court 
and on the opposite party. It was held in — 
‘AIR 1937 Bom 401 (G)’, that where an appeal 
was presented against a dead person or persons 
and the appeal had abated, the Court had po¬ 
wer under Ss. 151 and 153 in order to prevent 
injustice being done to permit the amendment 
and allow the appellant to add the legal repre¬ 
sentatives of the deceased. 

In — ‘Nawab v. Sardar Singh’, AIR 1935 Lah 
176 (K), it was held that where a suit was dis¬ 
missed under O. 9, R. 8, Civil P. C. in ignorance 
of the death of the plaintiff, there was no need 
for a formal application by the deceased plaintiff’s 
legal representatives under O. 9, R. 9 to set aside 
the order of dismissal, and when such an appli¬ 
cation was made it could be held to fall under 
O. 22, R. 3 and the Court could exercise its po¬ 
wers under Sec. 151 in setting aside that order 
& restoring the case to file. It was held in —‘Pan¬ 
dit Ba-lgobind v. Sheo Kumar’, AIR 1924 All 818 
(L), that S. 151. Civil P. C. could not be invoked 
more appropriately than for the purpose of cor¬ 
recting a miscarriage cf justice appearing on the 
face of the proceedings and for making such 
orders in the nature of consequential orders as 
may be necessary’ for the ends of justice and to 
prevent an abuse of the process of the Court. It 
was held that the High Court had power not 
merely to set aside abortive proceedings in lower 
Courts but to pass such orders as the Court ought 
to have passed itself and could if the matter be 
referred back still pass. It was further held that 
there could be no estoppel against a litigant aris¬ 
ing out of the wrongful act of the Court permit¬ 
ted or performed by its own officials. 

(21) It is clear from the above decisions that 
the powers cf the Courts under Ss. 151 and 152 
are vast and they could pass any order in the 
ends of justice, in this case, it has again to be 
repeated that the order passed by the Subordi¬ 
nate Judge was a nullity, an order without juris¬ 
diction, and it was on account of this mistake of 
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the Court that the whole proceedings have been 
held up. It was urged by the learned Advocate 
for the petitioners that it was the duty of the res¬ 
pondent to have brought the fact that he was not 
brought on record to the notice of the Court, 
and as already said, this was as much the duty 
of the petitioners as that of the respondent. How¬ 
ever, I think the order of the learned Subordi¬ 
nate Judge directing the legal representative to 
be brought on record without inquiry dees not 
seem to be tenable. 

(22) In the result, I am of opinion that all the 
proceedings commencing from the order of re¬ 
mand in the lower Courts have to be set aside 
and I order accordingly, and this case will be re¬ 
mitted back to the Additional Subordinate Judge 
with a direction that he should take the case on 
file and hold an enquiry as regards the L. R. 
application I. A. No. I and pass orders and then 
proceed to dispose of the appeal according to law. 

(This Revision Petition coming on for hearing 
on 15th March 1950, in pursuance of an order of 
reference to a Full Bench on 1-11-1949, the Court 
made the following order :) 

R. VENKATA RAMAIYA J.: 

(23-24) (His Lordship stated the facts of the 
case and then proceeded :) The main contentions 
of the petitioners are that an order setting aside 
the dismissal of the suit could not be properly 
passed on an application filed under S. 151, Civil 
P. C., that the petition is belated and lastly rhe 
present respondent is not the legal repre. enta ive 
of the deceased appellant-plaintiff. 

(25) Order 22, R. 3, Civil P. C. states : 

“(1) Where . sole plaintiff - dies and 

the right to sue survives, the Court, on an appli¬ 
cation made in that behalf, shall cause the legal 
representative of the deceased plaintiff to be 
made a party and shall proceed with the suit. 

(2) Where within the time limited by law no 
application is made under sub-r. (1), the suit shall 
abate so far as the deceased plaintiff is con¬ 
cerned.” 

Rule 5, O. 22 states: 

•'Where a Question arises as to whether ar.y per¬ 
son is or‘is not the legal representative of a 
deceased plaintiff or a deceased defendant, such 
question shall be determined by the Court.” 

By Rule 11 these provisions are made applicable 
to appeals. Sub-rule (2) does not come into play 
as the applications I. A. No. 1 was filed within a 
month after the death of the original plaintiff. 
What is required by R. 3 is that on the death 
of the plaintiff or the appellant if the right 
to sue survives, an application could be made by 
the legal representative of the deceased plaintiff 
or appellant to be made a party. On this being 
done it is obligatory on the Court to make him 
a party and proceed with the appeal. If, how¬ 
ever, there is a dispute about the applicant be- 
l ing a legal representative the Court has to deter- 
’ mine the question under R. 5. All that the person 
desirous of proceeding with the case has to do is 
that he should make an application. The further 
acts necessary for enabling him to do so are left to 
the Court. Apparently by oversight or otherwise 
no order either granting or rejecting the appli¬ 
cation was passed. The respondent also who was 
the applicant in L A. No. 1 does not seem to 
have pressed on the attention of the Court the 
need for a formal order and amendment of the 
cause title. This omission on his part cannot 
take away the right to proceed with the case if 
he is the legal representative, as there is no duty 
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cast on the litigant by the rules to remind the 
Court of observance of the rules. A possible rea¬ 
son for the omission is that the respondent’s 
Counsel took part in the appeal without any ob¬ 
jection and the appeal was disposed of after hear¬ 
ing him. If the case stood at this, there would 
have been no difficulty and the absence of strict 
compliance with the formalities may ha/e been 
viewed as an inconsequential technicality as in 

_ *13 All WN 181 (A)’. But the petitioners do 

not admit that the respondent is the legal repre¬ 
sentative of the plaintiff. And they did not allow 
the suit to proceed in pursuance of the order oi 
remand passed in the appeal on the score oa 
there being no competent person present to pro¬ 
secute the suit after the death of the plaintiff. 
The attitude displayed by the defendants in the 
proceeding is thus inconsistent and is nothing shoi t 
of blowing hot and cold in the same breath, 
which cannot be countenanced. There can be 
no doubt that there has been a regrettable omis¬ 
sion which has landed the respondent m unde¬ 
served predicament. As regards the remedy, the 
contention of appellants that it is by means of 
an appeal cannot be accepted since the Code 
provides for an appeal only against orders pass ad 
and not failure to pass orders. 

C2G) The proceedings in the appeal after the 
death of the original plaintiff cannot be consider¬ 
ed to be regular as the Court has omitted to do 
what is required by Rules 3 and 5 of Order 22 
and there is no one on record as plaintiff or his 
legal representative. The responsibility for this 
cannot be ascribed to the respondent. As a re¬ 
sult of the omission, both parties are placed in a 
disadvantageous position, the petitioners by being 
denied an opportunity to contest that the respon¬ 
dent is the legal representative of the deceased 
plaintiff and the respondent by the absence of an 
order to treat him as a legal representative which 
entailed the dismissal of the suit. The conse¬ 
quences which have now ensued are to be traced 
to this omission. In — ‘AIR 1929 Mad 802 (F)\ 
when a revision petition v/as disposed of without 
the legal representative of a party who was dead, 
on record it was ordered that the case should be 
heard afresh observing that a legal action on the 
death of a party to it passes into a state of sus¬ 
pense . and while the action is in a state 

of suspense no valid act which is not purely for¬ 
mal or provisional but which involves a decision 
on the merits of any part of the action can be 
done by the Court. Under S. 152, Civil P. C. 
errors arising from any accidental slip or omis¬ 
sion in judgments, decrees or orders may at any 
time be corrected by the Court either of its own 
motion or on the application of the parties. This 
section corresponds to Rule 2 of Order 28 of the 
Rules of the Supreme Court in England except for 
the absence of the words “without an appeal” 
found in the rule. But this does not imply that 
the section cannot be availed of to rectify mis¬ 
takes which can be set right by means of an ap¬ 
peal. 

In — ‘Hatton v. Harris’, (1892) AC 547 (M), 
Lord Watson said “the correction ought to be 
made upon motion to that cried and is not a 
matter either for appeal or lor rehearing”. In 
— ‘E v. E’, (1903) 72 LJP 44 (N), the correction 
was allowed even where the order was under 
appeal and notice of the appeal against the order 
sought to be altered was given by the parly who 
applied. Section 152 provides a cheap and speedy j 
remedy and there is no reason for driving the: 
parties to secure it by means of an appeal which • 
necessarily involves expense and delay. In — 
‘Parsotam Dass v. Mahammad Hamid’, AIR 1932 
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Oudh 291 (O), an application for execution was 
dismissed as barred by time relying on the office 
note. The dismissal was later set aside on the 
ground of mistake. This was held to be justified 
under S. 152 Civil P. C. though the erroneous 
order t of dismissal was appealable. Section 153 
loo gives power to the Court to amend defects or 


errors in any proceeding in a suit. The section 
states that all necessary amendments shall be 
made for the purpose of determining the real 
question or issue raised by or depending on such 
proceeding. The question in this case is who the 
real or proper legal representative is and an order 
necessary for determination of this lias to be 
made. 


(27) In my opinion the order to be made for 
the purpose of shortening the litigation and 
avoiding confusion is to relegate the parties to 
the position they occupied at the time i. A. No. 
1 was filed in the Appellate Court, direct the 
appellate Court to dispose it of after hearing both 
j parties and decide the appeal treating what has 
been done in that Court and trial Court so far 
subsequent to I. A. No. I as of no effect. The 
parties will bear their own costs. There will be 
an order accordingly. 



BALAKRXSHNAIYA 



(2G-30) (His Lordship stated the facts of 


the 

case and then proceeded :) Sri Balaji, the learn¬ 
ed counsel for the petitioners, urges tnat the 
application, 1. A. No. Ill, which is filed under S. 
151, Civil P. C. is not maintainable as the learn¬ 
ed Subordinate Judge was not seized with juris¬ 
diction of the appeal at that stage and that tiie 
order of the learned Subordinate Judge has the 
effect of not only setting aside the judgment of 
his own Court but also the judgment and decree 
of the trial Court which was passed subsequently. 
The contention of Sri Balaji is not without force. 
It is undoubted that the Courts have inherent 
powers to review their own orders or correct mis¬ 
takes, but S. 151 cannot be employed to assume 
jurisdiction to set aside a decree passed in subse¬ 
quent proceedings when there is no appeal 
against these proceedings. 


(31) It is to be noticed from the records of the 
lower appellate Court that, after filing I. A. No. 
I, a counsel has filed vakalat on benalf of the 
legal representative and the application T. A. No. 
II is filed by the said legal representative repre¬ 
sented by the counsel and the defendants have 
also filed objections for I. A. No. II. The parties 
thus have taken for granted that the legal re¬ 
presentative w ; as on record and the Court also 
proceeded on that basis, and allowed the appeal 
by remanding the suit. The conduct of the legal 
representative subsequent to that is that he takes 
part in the proceedings before the trial Court and 
ultimately he files a revision petition i.e. C. R. P. 
No. 115 of 1946-47 in this Court complaining 
against the order cf dismissal of the suit made 
by the trial Court. In —'1393 All WN 181 (A)’, 
where the appellant in the suit having died dur¬ 
ing the pendency of the appeal, an application 
was made by his son to have his name placed on 
the record as representative of the deceased ap¬ 
pellant, On that application, the Court made no 
order whatsoever, but nevertheless when the 
appeal came on for hearing, the Court allowed 
the applicant to be represented and ultimately 
decreed the suit. On appeal by the respondent, 
the High Court declined to allow the defendant’s 
plea that the person in whose favour the appeal 
in the Court below had been allowed had not 
properly been made a party to the appeal. 


(32) The facts in this case are almost similar 
to the case referred to and I am of opinion that 
the respondent, legal representative of the ori¬ 
ginal plaintiff, was represented and did take part 
m the original appeal which was allowed in his 
favour. In this view, he cannot be heard to say 
now that he can fall back upon S. 151, Civil P. 
C. and approach the appellate Court which has 
ceased to have any jurisdiction and get the sub¬ 
sequent decree set aside by a mere application 
under S. 151. The proper course appears to be 
to take proceedings against the final disposal of 
the suit by the trial Court. 


(33) Sri Neelakanta, the learned counsel for the 
respondent, urges before us in this court that 
the application L A. No. Ill was left pending 
without orders on the file of the lower appellate 
Court though the appeal itself is disposed of, 
and that it was competent for that Court to in¬ 
tervene at any stage ef the proceedings, and even 
after the High Court disposed of the matter, 
which in this case also has been done in C. R. 
P. No. 115 of 1943-47 to get his suit remanded. 
He urges further that all the proceedings that 
have taken place without bringing the legal re¬ 
presentative on record were null and void. In the 
view that lie represented in the lower appellate 
Court and took part and obtained a decree in his 
favour, it cannot be said that the proceedings are] 
a nullity. 


(34) Considering from any point of view, I am 
of opinion that the learned Subordinate Judge 
had no jurisdiction to interfere under S. 151, Civil 
P. C. to set aside the subsequent decree of the 
trial Court. The order on I. A. No. in under 
revision, is set. aside, and the revision petition 
allowed with costs. Advocate’s fee Rs. 15/-. 

MALLAPPA J.: 

(35) I agree entirely with the opinion of 
Venkataramiah J. I would like to merely add that 
the decision in — ‘Munivenkatappa v. Gopala- 
krishna Setty & Brothers’. 52 Iviys HCR 33 (P), 
m a way supports the conclusion arrived at. In 
that case it was decided that a sale in an execu¬ 
tion case, held after the death of the judgment- 
uebtor without bringing his legal representatives 
cn record is a nullity. No question of abatement 
arises as an L. R. application had been filed but 
no valid order can be passed after the death of 
a party without bringing his legal representatives 
on record. 


(36) It is clear that the proceedings taken are 
not binding on persons who are not parties to the 
case. The appellant-plaintiff died and an appli¬ 
cation was filed in the District Court by one 
Ramachandriah to be brought on record as the 
legal representative of the deceased. He was 
however, not brought on record by oversight in 
the subordinate Judge’s Court, as the case was at 
that stage transferred to that Court Irom the 
District Court. Arguments were no doubt heard, 
as if a legal representative was brought on re¬ 
cord, though in fact he had not been brought on 
record. The case was, however, remanded as if 
he had been brought on record. If the defend¬ 
ants who had failed in that case had come up 
to this Court complaining against the order re¬ 
manding the suit without formally bringing the 
legal representative of the Appellant-Plaintiff on 
record, the decision in — ‘1893 All WN 181 (A)’, 
would have been applicable. It was passible to 
pay that having argued the case as if the legal 
representative of the plaintiff-apnellant was on 
record, the defendants are estopped from con¬ 
tending that it is not so. They did not do so. 
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On the other hand, the defendants took an ob¬ 
jection in the Munsiff’s Court that the plaintiff 
had died and without bringing his legal represen¬ 
tative on record the suit cannot proceed and on 
that ground got the suit dismissed. They cannot 
now urge that the legal representative must be 
deemed to have been brought on record, after 
getting the suit dismissed on the ground that the 
legal representative had not been brought on re¬ 
cord. 

( 37 ) The first order of the learned Subordinate 
Judge remanding the suit to the lower Court was 
not valid and in fact without the legal repre¬ 
sentative of the deceased plaintiff on record no 
•such order could have been passed. The respon¬ 
dent cannot be allowed to suffer by the Court’s 
failure to pass an order which it was bound to 
pass and the defendants who are petitioners in 
this case cannot be allowed to take advantage of 
their inconsistent attitude. When these things 
were brought to the notice of the learned Sub¬ 
ordinate Judge, he has ordered that the legal re¬ 
presentatives should be brought on record and 
the suit remanded. It will be noticed that this 
has been done without giving an opportunity to 
the defendants to show that Ramachandra Rao 
is not the legal representative of the deceased 
plaintiff. The only order in. these circumstances 
that could be passed is to set aside all the orders 
passed subsequent to the application filed for 
bringing the legal representative oi the deceased 
plaintiff on record and to direct the learned Sub¬ 
ordinate Judge to proceed with the appeal from 
that point. The parties have to bear their own 
easts. I, therefore, agree with the opinion oi 
Venkataramaiya J. There will be an order accord¬ 
ingly. ! 
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A/H.G.P. 


Order accordingly. 
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MEDAPA C. J. AND VASUDEVAMURTHI J. 

T. Adinarayana Setty, Appellant v. Special 
Land Acquisition Officer, Bangalore, Respondent. 


of the rate applicable to rest of the area less 

the estimated cost of lllling the hollow. 

(Para 10) 

Anno: L. A. Act, S. 23 N. 2, 8. 

B. Somaiya, for Appellant; Asst. Advocate- 
General, for the Govt. 

MEDAPA €. J.: 

The facts-of the case leading up to and rele¬ 
vant for the disposal of tills appeal, briefly stat¬ 
ed, are as follows. The Appellant purchased 
Survey No. 19 of Jakkasandra village, Bangalore 
North Taluk, in the year 1935 and after paying 
the requisite fine for converting the same into 
building sites secured the necessary sanction of 
the Government on 20-10-33. The Appellant nexc 
applied to the Bangalore Municipality for the 
sanction of a private lay out on 24-2-19-10 and ob¬ 
tained the sanction on 31-3-1944. Portions of this 
land before its conversion as building sites were 
acquired by the Government for the purpose of 
putting up a maternity home and a school in 
1337 and 1939 respectively. The Appellant alter 
the conversion of the land into building sites, 
applied to the Municipality for a licence for put¬ 
ting up a building and constructed a house on a 
portion of the land and leased out the same on. 
a rent of Rs. 50/- per month. Later he so d seve¬ 
ral sites at rates varying from Rs. 6-8-0 to Rs. 
15/- per sq. yd. in the year 1945. 

Preliminary notification for the acquisition of 
this land was published in the Mysore Gazette 
on 11-10-1945 and final notification on 30-5-1946. 
The App II ant objected to the acquisition on 
various grounds detailed in Ex. 11, the most im¬ 
portant cl them being, U) that the land was un¬ 
suited for the purpose of a maternity hospital 
as the same was adjacent to the Mysore Maha¬ 
raja Weaving Mills and the Labour Colony and 
(2) that the acquisition would be uneconomical 
inasmuch as the land proposed to be acquired 
was not agricultural land but a building site and 
compensation for its compulsory acquisition will 
have to be paid for at a high rate. The objec¬ 
tions of the Appellant wc-re overruled and pos¬ 
session of the land was taken on 7-5-1947 by the 
Municipal Engineer after the order for its acqui¬ 
sition nn 1-5-1947. 


Regular Appeal No. 255 of 1950-51, D- 5-10-53, 
against order of 2nd Audi. Diet. J., Bangalore, 
D/- 18-9-1950 

Land Acquisition Act (1894), S. 23 — Assessment 
of compensation — General principles — Land at 
Bangalore. 

The value of lands in Bangalore in or about 
1935 was at about the lowest and that after 
the commencement of World War If, parti¬ 
cularly after the threat of the Japanese inva¬ 
sion was removed, the value of lands shot up 
enormously, as much as 5 to 10 times its value 
in 1935 and in force cases even more. An 
award of Rs. 1,41.169/- in 1947 for the com¬ 
pulsory acquisition of the land purchased in 
1935 which cost the claimant in all Rs. 
1,30.000/- cannot, therefore, be held to be 
adequate as it ignores entirely the sharp rise 
in the prices of lands. (Para 7) 

In assessing compensation for the acquisi¬ 
tion of land, the layout of which is sanction¬ 
ed, 25 per cent, of the area may be excluded 
as an area earmarked for roads and drains. 

(Para 9) 

If there is a hollow area in the layout which 
can be filled up and brought on level with 
other area, the amount of compensation for 
it would be the amount calculated on the basis 


(2) The Appellant clrimed compensation at the 
rate of Rs. 15/- per Sq. yd. but the Special Land 
Acquisition Officer awarded compensation at the 
rate of Rs. 10/- per sq. yd. The Land Acquisi¬ 
tion Officer set off a sum of Rs. 98,807/- against 
the amount of compensation to be paid to the 
Appellant on the ground that the said sum was 
required for laying cut roads and drains and for 
the installation of electric power. He disavowed 
the claim of the Appellant for compensation for 
the building put up by him on the ground that 
the same must have been constructed after the 
date of tlie preliminary notification and without 
the requisite licence from the Municipality. 

The Land Acquisition Officer also excluded an 
area of 2S24S sq. yds. from the award of com¬ 
pensation (the total area of the land acquired 
being 48404 1/3 sq. yds.) on the. ground that the 
said area was required for laying out roads and 
drains. He left out of account an area of about 
3000 so. yds. on the ground that the same form¬ 
ed a hollow or ‘halla’ unfit for building or for 
any other purpose. The Appellant prayed for a 
reference to the District Judge, Bangalore. He 
claimed compensation at the rate of Rs. 15/- per 
sq. yd., disputed the validity and correctness of 
the Land Acquisition Officer’s decision disallowing 
compensation for an area of 26248 sq. vds. of 
land and for the house as also for the ‘halla’ etc. 
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r 3) The District Judge upheld the rate of com¬ 
pensation at Rs. 10/- per sq. yd. awarded by the 
Land Acquisition Officer as also his decision dis¬ 
allowing compensation for 26248 sq. yds. He also 
upheld the decision of the Land Acquisition Offi¬ 
cer disallowing compensation for the building put 
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an area of about 3000 sq. yds. wnich had been 
left out of account by the Land Acquisition Offi¬ 
cer. He also upheld the claim of the Appellant 
for Rs. 10.000/- which had been earmarked by 
the Land Acquisition Officer towards expenses for 
installing electric power and directed the* said sum 
to be deducted from out of Rs. 98.807/- the sum 
directed to be set olf against the compensation 
payable to the Appellant. Hence this present 
appeal. 


(4) The Appellant, in his appeal memo has urg¬ 
ed many grounds but his learned Counsel confin¬ 
ed his arguments to the following, viz.: 

(1) that compensation at the rate of Rs. 10/- 
per sq. yd. was quite inadequate and should 
have been at the rate of Rs. 15/- per sq. yd.; 

(2) that the Land Acquisition Officer and the 
District Judge were wrong in disallowing 
compensation for the entire area of 26243 
sq. yds.; 


(3) that a reservation of more than a sixth of 
the total area acquired for the purpose of 
making roads and drains was excessive 
and untenable; 


(4) that both the Land Acquisition Officer and 
the District Judge were wrong in charging 
20 per cent, of the total cost of the amount 
required for laying out roads and drains 
as necessary for fluctuations in labour 
charges; 

(5> that the learned District Judge who dis¬ 
allowed the claim of the Land Acquisition 
Officer for charges towards installing elec¬ 
tric power amounting to Rs. 10900/- should 
have allowed to the Appellant a further sum 
of 171 per cent, of the said Rs. 10.000/- in¬ 
cluded by the Land Acquisition Officer for 
supervision charges; and 


(6) that the award of compensation at the rate 
of Rs. 3/- per sq. yd. for what was known 
as ‘halla’ was quite inadequate. 

(5) The Land Acquisition Officer has stated that 
he fixed the rate of compensation to be awarded 
at Rs. 10/- per sq. yd. on account of two grounds, 
viz. (i) an alleged agreement by the Appellant to 
receive compensation at. that rate said to be im¬ 
plicit in Ex. II and (ii) that the rate of Rs. 10/- 
per sq. yd. is the average rate actually secured 
by the Appellant for sales effected by him prior 
to the preliminary notification. The District Judge 
relied on the same two grounds and also on the 
opinion of the two engineers examined for the 
respondent who say that the award of com¬ 
pensation at the rate of Rs. 10/- per sq. yd. w*as 
a very fair rate for the land acquired. The two 
Assistant Engineers have not given or placed 
any material in support of their opinion. The 
Respondent has also net produced any other 
evidence regarding the rate at which lands were 
sold in or about the locality at cr about the time 
of the acquisition; even entries from the Sub- 
Registrar’s Office regarding sales of lands in the 
locality at the relevant time have net been made 
available to the Court. The argument that the 
Appellant agreed to receive compensation at the 
rate of Rs. 10/- per sq. yd. is sought to be support¬ 
ed by his statement in Ex. II. A perusal of the 


said exhibit however does not warrant this con¬ 
tention. The Appellant has no doubt stated: 

“This rate ranges from Rs. 10/- to 12/- on the 
average of Rs. 10/- a square yard as could be 
verified from entries in the local Sub-Regis¬ 
trars Office and Bangalore City, Municipal 
Office. At any rate, I myself have sold in the 
course of this year some 6 sites out- of the land 
proposed to be acquired for rates ranging from 
Rs. 7/- to 15/- or on an average of Rs. 10/- per 
square yard. At this rate the compensation 
amount will be Rs. 5,12,430/- adding the statu¬ 
tory allowance of Rs. 77,360/- at 15 per cent 
on the compensation amount; on account of the 
compulsory nature of the acquisition the total 
cost of the land will be Rs. 5,89,290/- or nearly 
six lakhs of rupees only for the land required, 
for the maternity hospital is a very neavy 
amount.” 

It is not clear how the Land Acquisition Officer 
and the District Judge spelled from this state¬ 
ment an agreement on the part of the Appellant 
to receive compensation at the rate of Rs. 10/- 
per sq. yd. It is obvious from the context that 
the appellant agreed to receive compensation at 
the rate of Rs. 10/- per sq. yd. provided he was 
given compensation at that rate for the entire 
land without any deduction whatsoever. This is 
made manifest by his statement 

“At this rate the compensation amount will be 
Rs. 512,430/-.” 

It must be remembered here that the Appellant 
when he sold portions of his land did not exclude 
or leave out of account the space required for 
construction of roads and drains but expected and 
secured payment at the rate of Rs. 10/- per sq. yd. 
for every bit of land sold by him. The Land. 
Acquisition Officer when he struck (he average 
rate of Rs. 10/- per sq. yd. knew or must have 
known that every bit of the land included in the 
several sales was paid for and that no portion 
of the land sold, was excluded by the Land 
Acquisition Officer in calculating the average- 
price per sq. yd. 

(6) Under these circumstances we fail to see 
how the statement extracted above can be press¬ 
ed into service to ferret out an agreement by the 
Appellant to receive compensation at the rate 
of Rs. 10/- per sq. yd. for ‘a portion only’ of the 
acquired land as satisfactory compensation for ‘the- 
whole area acquired’. The agreement to receive 
Rs. 10 per sq. yd. for every inch of the land 
acquired cannot in fairness be pressed into ser¬ 
vice to pin the Appellant to receive compensation 
at the rate of Rs. 10/- per sq. yd. for only a 
portion of the land acquired. The learned Counsel 
for the Appellant pointed out that rates ol 
Rs. 14/- and 15/- per sq. yd. for lands near or 
immediately abutting the ‘halla’ have been re¬ 
ceived by the Appellant as per his sale deeds, one 
or two months before the preliminary notifica¬ 
tion. He contended that in order to attract per¬ 
sons to purchase his sites, his client first put up 
a house at a cost of Rs. TOGO/- and then leased 
out the same on a rental of Rs. 50/- per mensem; 
that as soon as the house was tenanted some per¬ 
sons came forward to purchase sites and put up 
buildings and that the rates at which they acquir¬ 
ed sites rose steadily from about Rs. 6-8-0 per 
sq. yd. in the beginning to about Rs. 15/- per 
sq. yd. at or about the time of acquisition. 

He also stressed that if the preliminary noti¬ 
fication tor acquisition had not been published, 
the Appellant would have secured very much 
more and that the statement of his client that 
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he could have obtained a rate of Rs. 25/- per 
sq. yd. cannot be brushed aside on the giound 
that it was either unreasonable or improbable. It 
cannot be said that this contention is withouc 
force. There have been four sales of sites in or 
touching the ‘lialia’ and they have fetched a rate 
of Rs. 12/-, 15/-, 14/- and Rs. 7-8-0 per sq. yd. 
respectively and if the sites in or near ihe 
•halla’ for which the Land Acquisition Officer 
refused to award any compensation could fetch as 
much as Rs. 14-15/- per sq. yd. it must be con¬ 
ceded that the lands touching the Tumkur Road 
and the road on the side of the Maharaja Mills 
would have fetched very much more, possibly a 
rate approximating to or touching the rate men¬ 
tioned by the Appellant. 

(7) Tlie Appellant states that he purchased the 
survey number in question in the year 1935 and 
that he paid for the same in all Rs. 1,10,000/-. 
He has in addition paid to the Government a con¬ 
version fine of Rs. 11, 000/- and put up a build¬ 
ing at a cost of Rs. 7000/-. Thus the total amount 
spent by the Appellant for the land acouired 
will be in the neighbourhood of Rs. 1,30,000/-. It 
cannot be disputed that the value of lands in 
i Bangalore in or about 1935 was at about the 
lowest and that after the commencement of 
World War II, particularly after the threat of 
; the Japanese invasion was removed, the value cf 
lands shot up enormously, as much as 5 to 10 
times its value in 1935 and in some cases eve i 
more. An award of Rs. 1,41,169/- in 1917 for the 
j compulsory acquisition of the land purchased in 
; 1935 which cost the Appellant in all Rs. 1,30.000 
cannot at all be held to be adequate. It ignores 
entirely the sharp rise in the prices of lands in 
Bangalore referred to above which has more or 
less come to stay as is discernible from the fact 
that the price of land still shows no sians of 
any appreciable sagging in spite oi the tightness 
of the money market. Under these circumstances, 
we are of the opinion that the compensation at 
the rate of Rs. 10/- per sq. yd. and that for a 
portion only of the acquired land is inadeouate 
and merits modification. 

The learned Counsel for the Appellant urged 
that the highest rate secured by his client for 
* 4 e ffccted by liim prior to the preliminary 
notification should be taken as a proper index 
more particularly so because of the finding of the 
Land Acquisition Officer that the sales effected 
by the Appellant are genuine transactions—-a find¬ 
ing^ which has been accepted by the District Judge 
ana to which no objection lias been taken by the 
Respondent in this appeal. It was pointed out 
that the Appellant as a prudent man in order to 
atti act purchasers and develop the area offered 
lands for sale in the initial stages at lower rates 
with the reasonable hope that when the locality 
developed and got publicised, the sites will neces¬ 
sarily fetch much higher rates. It will be seen 
that it was only after the appellant had put up 
a house that purchasers stepped in to buy the 
suit lands and that generally speaking the later 
sales fetched a much higher price than the ini¬ 
tial sales even though the last sales were of lands 
situated close to and abutting the hollow for 
which the Land Acquisition Officer gave no com¬ 
pensation on the ground that the same was unfit 
lor any purpose. 

, must be admitted that lands situate at 
higher levels and abutting the two roads must 
normally fetch a higher price than the lands 
touching the ‘halla’ which as seen in the sale 

® dated 2-8-45 secured a price of Rs. 
i5/- p er S q i yd. just two months before the preli- 
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minary notification. The land in question is 
situated close to the Maharaja Mills and a schoo: 
and a maternity home have already been put up 
on a portion of it. The learned Assistant Advo¬ 
cate-General submitted that the lands in this 
very survey number were acquired by the Govern¬ 
ment on an average at Rs. !/- per sq. /d. but this 
fact can have little or no bearing*for the dis¬ 
posal of this appeal as the said acquisitions were 
in 1937 and 1339, that is to say, long before the 
acquisition in question and the rise in prices ot 
lands referred to earlier. Besides, the acquisi¬ 
tions in 1937 and 1939 were of agricultural land- 
long prior to its conversion as building sites and 
without the sanction of the Municipality for ^ 
private lay-out, whereas the present acquisition is 
of building sites with the requisite sanction foi 
a private lay-out. 

(8) The next contention of the learned Assis¬ 
tant Advocate-General that the area acquired i 
considerable and that the Appellant could nor 
have been sure of securing purchasers easilv for 
all his sites at or about Rs. 15/- per sq. yd. has 

a good deal of force and must be borne in mind. 

It has been pointed out that the expectations ol 

the Appellant to secure a rate of more than Rs 
15/- per sq. yd. could not be said to be unsupport¬ 
ed by data and on that ground discarded or ccn 
sidcred unreasonable. The Appellant had pointedl- 
drawn the attention of the acquisition officers to 
this important circumstance and it is a bit sur¬ 
prising to note that the acquisition proceedings 
were continued in spite of the caution and thac 
too alter a committee of medical men had given 
it as their opinion that the land was unsuitee 
and unsuitable for the construction of a hospital 

The learned Counsel for the Appellant stressed, 
on i he opinion of medical men referred to abev. 
and on the delay in the proceedings regarding 
conversion, sanction of the private lay-out, anc 
acquisition as also on the timing of the prelim i- 
nai\ notification and submitted that his clienr 
had been deliberately deprived of the benefit o; 
the rise in prices, lor his land. The necessity for 
and the bona tides of ihe acquisition of a largo 
area of very nearly 10 acres and 231 guntas oi 
lana m the heart of Malleswaram for the develop¬ 
ment of a comparatively small maternity home 
already possessing a compound of nearly H acres, 
against the opinion of a committee cf medical 
men, the failure .so far to put the land for the 
use lor which it was acquired, the locking up of 
a considerable amount of public money without 
any benefit, incidental to the acquisition and the 
synchronisation of the preliminary notification 
witn the success of the appellant in securing 
smes for his sites at good prices give point to 
ana support the submission of the Appellant. 
The^e circumstances seem to indicate that there 
must be something more in these proceedings 
than meets the eye. 

The plaintive wail of the Appellant regardinr - 
the delay in the acquisition proceedings seen in 
Ex. J daied 31-3-47 is under the circumstances not 
only understandable but revealing. The evidence 
discloses that the Appellant has effected 4 sale- 
about a couple of months prior to the date o. 
preliminary notification and the rates secured by 
him are Rs. 3 2/-, 15/-, 14/- and 7-8-0 which on 
calculation give an average of Rs. 12-2-0 per sq. 
yd. The Appellant’s Counsel prayed for the 
award of compensation on the basis of the highest 
price secured by his client. We have already 
come to the conclusion that the submission of 
the learned Assistant Advocate-General that ii 
would not have been easy for the Appellant to 
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obtain the sale of all the lands at that rate is 
not. without force. The learned Assistant Advo¬ 
cate-Genera! stressed the necessity of bearing in 
nntd this circumstance while fixing the rate at 
which, compensation was to be awarded. 

r ' n 1 consideration of all the evidence and sub- 
made by the parties and keeping in 
sharp rise in prices of lands we feel 
net a rate higher than the average rate will be 
! proper rate at which compensation should be 
•warded. The average as already seen works out 
:o hs. 12-1-0 per sq. yd. while the maximum price 
secured by the Appellant- is R,s. 15/- per sq. yd. 
V7e feel that a i\ i:o appro-hum ting to the mean 
he tween these two redes viz., Rs. 13-3-0 will be 
vhc appropriate rate at which compensation has 
to be awarded end we order accordingly. We 
consider that a ieduction of Rs. 1-8-0 per sq. yd. 
.7'iU be sufficient to cover the difficulty pointed 
out by the learned Assistant Advocate-General. 

i (S) The next contention cf the Appellant is 
hat the refusal to award compensation for 26243 
- ; cj. yds. is unwarranted. The two engineer wit¬ 
nesses for the Appellant state that o reservation 
oi not more than 20-25 per cent of the total area 
for roads and drains is reasonable and adequate 
n ah modern Iay-cirs and one of the witnesses 
•yen responsible f C r compMi; a the Tata Silk Form 
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or ; no total area will be required but they have 
not produced any material to support their opi¬ 
nion. The Appellant’s contention is that reserva¬ 
tion of more than a, sixth of the total area is 
unreasonable while the Respondent has set apart 
more than 50 per cent, cf the total area for the 
construction of drains and roads. 

The learned Assistant Advocate-General con'end¬ 
ed that the Appellant must be deemed to have 
consented to the exclusion of this area in com¬ 
puting the compensation as the sanrt/on for the 
lay-out was accorded according to the o’an. Ex. I, 
axel the said sanction has been accepted by the 
Appellant without any protest. His argument is 
viiat in the plan Ex. I roads and drains have 
been marked out and that for the area- so rrr- 
mn.vu.d no compensation is or can be awarded. 
The contention that the Appellant accepted with¬ 
out murmur the area set apart for roads and 
drains as marked out in the plan is opposed to 
the notice he is. wed through his advocate, Ex. 
VII dated 11-4-1343 wherein he has specifically 
stated his objection. 

Further the area earmarked in tlie p’an for 
roads and drains falls much short of 26218 sq. 
yds. This fact was stated to us by the Corpora¬ 
tion Engineer at the time of arguments after 
taking out the measurement of the area ear¬ 
marked for roads and drains in the plan. Ex. I. 
There is besides no conclusive proof on the part 
of the Respondent that the sanction for the lay¬ 
out was accorded as per the p’an, Ex. I, while 
die appellant is positive that the lay out sanc¬ 
tioned was not In accordance with the said plan. 
We consider it safe and proper cn this state of 
evidence to reserve for roads and drains the 
maximum percentage soaken to by the engineer 
j witnesses for the first Claimant-Appellant and the 
minimum percentage of the area stated by the 
•engineer witnesses for the Respondent, viz., 25 
per cent. We accordingly hold that 12101-1/12 sq. 
'yds. should be earmarked for roads end drains 
•and be excluded from calculation in tiie award 
of compensation. 

I 

(10) The next point urged is that the rate of 
Rs. 3/- per sq. yd. awarded lor the hollow or 


‘halla’ comprising 3000 sq. yds. is quite inadequate. 
The Respondent in the estimate for construction 
of roads and drains etc., has specified in Ex. XII 
an item of Rs. 15C00/- towards the cost of filling 
up the ‘ha.Ha’ so as to bring it up to level of 
the road. It cannot be denied that the ‘halla’ 
when filled up as proposed, can be utilised for 
putting up buildings and the Appellant, as also 
one of his engineer witnesses, say that buildings 
can be put up in this area even without its be- 
ing filled up. In any case it seems to us inequit¬ 
able that the Appellant should be charged Rs. 
15,000/- towards the cost of filling up the ‘halla’ 
in order to award him a compensation at. Rs. 3/- 
per sq. yd. amounting in all to only Rs. 9000/-. 
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The learned Assistant Advocate-General sub¬ 
mitted that the sum of Rs. 15,000/- was needed 
not only for filling up the one ‘halla’ which is 
about 3000 sq. yds. in extent but also several 
others and in support of Ills contention relied on 
the existence of the ‘ravines and valleys’ spoken 
to by the witnesses for the Respondent in their 
evidence before Court. The information furnish¬ 
ed by the Assistant Engineer of the Municipality, 
W. 2. to the Land Acquisition Officer in Ex. 12 
however specific and sets cut that this sum 
Rs. 15 000/- was required to fill up ‘the ba.fia’. 
° of the definite article and singular num- 
thc phrase “Cost of filling up “the halla’ 
area” negatives this contention. The evi- 
of the witnesses lor the Respondent that 
there arc? “valleys and ravines” in the land onlv 
goes to expose the bias and anxiety of the wit¬ 
nesses to support their actions and the case of 
the Respondent. This area alter it is filled up 
can in no way be deemed to be inferior to the 
other portions and should also be awarded com¬ 
pensation on the same basis. This procedure wall 
in eflect mean the award of compensation for this 
area at Rs. 5/- less than the rate allowed for 
the othm* area. 
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(11) The next contention of the Appellant is 
that a charge cf 20 per cent, on the amount re¬ 
quired for constructing roads and drains and for 
filling up the ’halla’ is unwarranted. His argu¬ 
ment is that when the cost, of work has been esti¬ 
mated there is no reason why another rum 
amounting to Rs. 20 per cent, of the estimated 
cost should be added to it. This contention does 
not appear to us to be sound. The estimated cost 
is according to the evidence in the case, calculat¬ 
ed on the basis of the schedule rates and sche¬ 
dule rates cannot be taken as the criterion for 
arriving at or determining the actual costs be¬ 
cause cf the fluctuations in labour charges which 
in all engineering contracts are fixed at 20 per 
cent, higher than the schedule rates. In this 
view this c’aim cf the Appellant must fail and 
is accordingly reiected. 

(12) It is urged for the Appellant that the 
learned District Judge who disallowed the item of 
Rs. 10.000/- for the installation of electric power 
should also have taken away 17 V per cent, and 
another 20 per cent of the amount so disallowed, 
included in the estimate on the ground cf super¬ 
vision and fluctuation in labour charges. His 
argument is that when the cost of installation of 
electric power is not to be borne by the Appel- 
3ant, supervision and fluctuation in lab- ur charges 
of 17V ner cent, and 20 per cent, of the instaka- 
tion cost should not also be charged to him. This 
contention was not opposed by the learned Assis¬ 
tant Advocate-General and appears reasonable. It 
is accordingly allowed. 

(13) The last contention of the Appellant is 
that the learned District Judge erred in disallow- 
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ing compensation for the house put up by him. 
The learned District Judge has adopted the rea¬ 
soning of the Land Acquisition Officer for dis¬ 
allowing compensation claimed by the Appellant 
for his house. Those reasons are: (a) that the 
house must have been put up after the date of 
the preliminary notification for acquisition of the 
land, and <b) that the house must have been con¬ 
structed without the requisite licence from the 
Municipality. A scrutiny of the evidence on re¬ 
cord discloses that both these reasons are in¬ 
correct and therefore untenable. The evidence for 
the Appellant is to the effect that he commenc¬ 
ed construction of the building after he had 
made an application to the Municipality for the 
requisite licence and after waiting for more .than 
a month for an endorsement from the Municipality. 

His case is that according to S. 115(4) of the 
Municipalities Act an applicant who does rot get 
an endorsement for a period of one month after 
the date of his application for a licence to put 
up a building can proceed to construct his build¬ 
ing as per his plan. The Land Acquisition Officer 
and the District Judge have apparently come to 
'die conclusion that the evidence on behalf of the 
Appellant on this aspect of the case is not true. 
It will however be seen that the evidence of the 
Appellant on this point receives corroboration 
from an entry in the registers of the Munic.p Jity 
copy of which Is produced in this Court. This 
entry shows that the appellant made an appli¬ 
cation to the Municipality on 19-2-45, that is to 
say, more than 7 months prior to the elide of 
preliminary notification, for a licence to nut- no 
a house. His evidence is that he did rot ‘get an 
endorsement for the same for more than a month. 
The Respondent has not shown that he sent an 
endorsement to the Appellant. The Appel lane 
was therefore quite within his rights to put up 
•a building for which he now claims compensation. 

The other reason is that the Appellant must 
have put up this construction after the preli¬ 
minary notification. This is also enposed to the 
evidence in the cose for as already pointed out 
(he application for a licence was made on i 9-2- 
1945 ancl the preliminary notification is on 4-10- 
45 and the evidence on behalf of the Appellant 
is that the building was put up prior to the date 
of preliminary notification. The learned District 
Judge has relied on a sentence said to occur in 
Ex. J dated 31-3-1947 in support of his argument 
3 or the disallowance of the e’aim for compensa¬ 
tion for the building. The extract appearing in 

the judgment of the learned District Judge is as 

follows: 

As far back as December 1946 (i.e. subsequent 
to the notification) the foundation stone for the 
building stipulated on my land was also la d.” 

He has also relied on the date appearing in Ext. 
D which is a bill, detailing cost of the building 
constructed near the Maternity Hospital at Mal¬ 
les war a m by Mr. V. Venugopal, viz. 25-12-1946. 

he d^atc in Ext. D cannot be of much assistance 
m determining the question whether the build- 
Put up prior to the preliminary rotlfica- 
,\™ f- 10 kill must obviously have been prepared 
T*®*™ 1 * af ^ er the const met ion was put up and 

Hota ° ■ ^ SUch be a good or re bab’e gu de for 
th/» ermin ! ng khe exact date of the completion of 
«« constnidttoH. A comparison of the sentence 

n- above from the judgment of the 
Vvt r P ls ^ r i c t Judge with the sentence seen in 
m f J ^“? ws that the said extract is not correctly 
7SS oiof correct extract from Ex. J, which is 

dated 31-3-1947 is as follows: 
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“As far back as December 1916, the foundation 
stone for the buildings to be erected on my 
land was also laid.” 

This sentence can have no reference to the build¬ 
ing put up by the Appellant for it clearly refers 
not to the building to be put up by him but to 
the laying of the foundation stone for the ‘build¬ 
ings’ to be erected on his lands. This position 
is made clear from the next Exhibit, Ex. J-l 
which is dated 22-3-1947, that is to say, 9 days 
earlier to the date of Ex. J in which he states: 

“It is not correct to say that the building v.as 
erected subsequent to the publication of the 
preliminary notification. An application for a 
licence was sent to the Municipal Commissioner 
by registered post on 19-2-1945 and was duly ac¬ 
knowledged by him on the 22-2-1945. No reply 
has so far been received from him. Under Cl. 
4 of S. 115 of the City Municipal Regulation, a 
month after the acknowledgment by the Muni¬ 
cipality of my application for a 'licence, the 
right to proceed with the construction of the 
building accrued to me. Accordingly on 25-3- 
1945 T started construction and proceeded w’th 
the work till the publication of the Government 
notification for the acquisition and immediately 
thereafter I stopped further construction.” 

The fact that in Ex. K-3.dated 22-5-1947 the Ap¬ 
pellant has asked the Municipal Engineer to take 
possession of the house from his tenant is yet 
another circumstance which roes to strengthen 
the evidence of the Appellant that he had nut 
np the build! r prior to the preliminary n ’tifi^a- 
1 ion. The evidence of the Appellant and his wit¬ 
nesses to the effect that the Appellant has scent Rs 
7000/- for the construction of the bui’dmg has 
7iot been challenged much less disproved by 
Respondent. The Appellant offered ‘ the house to 
the Medical Department- as a free gift thou eh 
the same was refused by the Medical Authorities. 
Having regard to all these circumstances we fix 
‘he value of the building at Rs. 7000/- as spoken 
to by the Appellant and bis witnesses. He is there¬ 
fore entitled get this amount along with the 
usual statutory allowance of 15 per cent thereon 
as compensation. 

(14) In the result, the appeal is allow'd in the 
manner and to the extent indicated above. The 
Appellant will get the statutory allowance nf i r > 
p°r cent on the value of the lands c. Icipated in 
the manner stated above. He will also get interest 
at g per cent on the total amount of compensation 
Horn the date of taking possession. The parties 
will receive and pay costs in proportion to their 
ru r Toss and fai’ure both here and in the Court 


below. The decree passed 
trict Judge will be modified 

B/D.R.R. 


by the learned Dis¬ 
according^. 

Appeal allowed. 
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In re Ranga and others, A.ccused-Appellants. 

Criminal Appeal No. 48 of 1952-53. D/- 6-10-1953, 

against, conviction and sentence passed by Addl. 

Sess - J -> Mysore, in Sessions Case No. 20 of 
1951-52. 


(a) Criminal P. C. (1898), S. 3«37 
tion of evidence — Test of adequacy 
trial — Evidence). 


Apprecia- 
(Criminal 


A. I. R, 
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The adequacy of evidence to prove the case 
against a n one has to be determined on 
the peculiar circumstances of the situation in 
which the crime was committed and in the 
absence of any rule requiring a particular 
numbs - of witnesses to testily to the acts 
impaled to ihe accused, the conviction cannoo 
be assailed only because it is based on the 
evidence of a skig’e witness. \Vhut is neces¬ 
sary in such l\ case is that the evidence 
should be subject to strict scrutiny. (Para 4) 

Held that considering the place and time 
of the assault, the manner in which the 
accused hue hunters in quest of a prey, lay 
in wait outside the village to pounce upon any 
Pariwar the single eye-witness’s evidence did 
not suffer from absence of another eye¬ 
witness. (Para 4) 

Anno: Criminal P. C., S. 367 N. 7. 


1949 Mitra: S. 367 P. 1123 N. “Reasons for 
decision*’ (4 Pts. extra in N. 7 to S. 367 in A.l.R. 
Com.—2 Pis. extra in Mitra). 

(b) Penal Cede (I860), Ss. 149 and 34 — Dis¬ 
tinction — Common object alleged to be assault¬ 
ing — Conviction for murder — Validity. 

It is more on the applicability of S. 149 
than of S. 34 that the correctness oi th ; 
conviction of persons who are not the assail¬ 
ants depends. Section 34 cannot be invoked 
as it lias been held to refer to cases in which 
several persons intend to do an act and some / 
do that act and not to cases where several 
persons intend to do an act and some one or 
more of them do an entirely different act. 

(Para G) 

Section 149 may be applicable to cases to 
which S. 34 does not apply. The essential 
condition tor the operation of either section 
is that the intention in one case and object 
in ihe other should be common and if the 
act is in excess of or beyond the intention 
or object of the members, they cannot be 
constructively liable for it. AIR 1925 Cal 913, 
Ref. (Para 6* 

Where the common object specified in th? 
charges is “assaulting the Pariwars” the words 
cannot be understood as denoting murder 
though assault may sometimes prove fatal 
and if the latter part of S. 149 imputing 
knowledge of the offence likely to be com¬ 
mitted is not referred to in the charge, there 
is no jurisdiction for the conviction of all 
the members of the unlawful assembly for 
murder, when it is not alleged in the charges 
that murder was the common object and the 
evidence did not establish it. AIR 1942 Mad 
44G, Rel. on. (Para 7) 

Anno: I.P.C., £. 149 N. 5; S. 34 N. 3. 

(c) Penal Code (I860), Ss. TIG, 117 — Common 
object — Proof of — Mere presence not sufficient. 

Mere presence of a person along with mem¬ 
bers of an unlawful assembly is not sufficient 
to support a finding that he had the common 
object of the .unlawful assembly, even for the 
purpose of conviction under S. 147. There 
must be other evidence direct or circum¬ 
stantial to justify a finding that he had the 


common object. 

Anno: I.P.C., S. 146, N. 

V. Krishnamurthy, for 
General, for the Govt. 


(Para 8) 


o 

tj 


10 . 


Appellants; Advocate- 


CASE3 REFERRED: Paras 

(A) (V29) AIR 1942 Mad 446: 43 Cri LJ 813 5, 7 

(B) (V12) AIR 1925 Cal 913: 26 Cri LJ 827 6 

VENKATA RAMAIYA J.: 

The appellants who are 9 in number are involved 
in a case of rioting and murder. All of them 
have been convicted under S. 302 read with S. 34 
or 149, I. P. C. for the murder of one Puttaranga 
Naika and sentenced to transportation for life 
and also of an offence under S. 147, I. P. c. and 
sentenced co rigorous imprisonment for a period 
of two years with a direction that the sentences 
should run concurrently. Appellants 1, 2 and 3 
have been in addition convicted under S. 148 and 
sentenced to undergo rigorous imprisonment for 
three years the said sentence being directed to 
run concurrently with the other sentences imposed 
upon. them. 

All these offences are found to have been com¬ 
mitted on 27-2-1951 in a village called Honganur 
in Chaniarajanagar Taluk, when what was appa¬ 
rently a boyish prank or innocent mischief of two 
boys, sons of accused 4 and 9, in causing water 
used for washing a buffalos in a pond to fall on. 
the members of the pariwara community, who had 
gone there to bring water lor household use, led 
to an outburst oi' animosity on the part of the 
appellants and ethers of their community against 
the Pariwars of the village. The immediate re¬ 
action to the prank was a rebuke by the person 
who had come to fetch water. The boys went, 
home and brought their fathers and' their com¬ 
panions who chastised the Pariwars for having 
rebuked the boys and were about to punish them 
severely. Thereupon some of the leading mem¬ 
bers of the Pariwar community arrived and re¬ 
monstrated with the appellants and others who 
had accompanied them not to mind the affair 
seriously. The appellants and others with them 
seemed to be pacified but shortly after the Pari¬ 
wars returned heme, stones were pelted pell-mell, 
one Puttaranga Naika a Pariwar while return¬ 
ing home in a cart carrying fuel, was waylaid and 
done to death and another Pariwar by name 
Kadagara Naika was also later cn killed. 

(2) Of the persons against whom a charge- 
sheet was placed for the commission of several 
offences connected with this incident three were 
discharged and the rest have been acquitted of 
the offence relating to death of Kadagara Naika 
by the learned Sessions Judge, but convicted of 
other offences as mentioned above. The incident 
relating to the exchange of words between the 
boys washing the buffaloes and the Pariwars 
taking water for use at home happened at what 
is called Xttppe Halla and the pelting of the 
stones was in the village. P. Ws. 16 and 17 are 
the persons who took objection to the water being 
thrown by the sons of A-4'and A.-9 and there is no- 
reason to distrust their testimony. This is re¬ 
ferred to in the F. I. R., Exhibit P-19, sent by 
me Patel cn the same day. The Patel is a 
Mahammadan and Exhibit P-23 the mahazar 
shows that a number of stones were found lying 
scattered near the school. The evidence of P. Ws. 

16 and 17 further shows that after the two boys 
reported the incident to their kinsmen some oi 
the:? o who arrived were armed with cutting in¬ 
strument:; and uttered threats of injury to P. Ws. 

16 and 17 and others connected with them in re¬ 
taliation for the wrongs done by Pariwars. Such- 
display of hostility on the part of appellants is 
not surprising as their disposition towards Pari¬ 
wars of the village was bj* no means friendly and 
they with others of their group were smarting 
with bitterness and sense of frustration on ac- 
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count of a decree for conduct of processions 
through Pariwar locality not being effective and 
the case for murder of a member of their com¬ 
munity having ended in acquittal. The appellants, 
as members of a community larger in number 
than the Pariwars desirous of emphasising their 
strength and spirit seized it as an opportunity to 
fall on Pariwars. 

(3) The first victim to this frenzy was one 
Puttaranga Naika a Pariwar who left his house 
on the morning of 27-2-1951 to bring fuel but aid 
not return at all. His brother and his father 
besides a neighbour have testified to the bullocks 
being yoked to the cart in the morning and his 
having started in a cart driven by a servant 
P. W. 31. Exhibit P-29 is the mahazar prepared 
at the spot where the wood was cut. While the 
cart was approaching the village it was stopped; 
Puttaranga Naika was dragged and mercilessly 
killed on the spot by some of the appellants. The 
attack by the appellants on Puttaranga Naika is 
spoken to by P. W. 31 and his is the only evidence 
about it. 


to 3 of the offence under S. 148 or the sentences 
passed with respect to these. 


(5i The conviction of the accused under S. 302 
read with S. 34 or 149 raises some difficulty. Iu 
is argued that having regard to the fact that 
the common object mentioned in the charge is 
only assault and that according to tne evidence 
only A-l and A-3 hit Puttaranga Naika, the other 
accused cannot be held to be guilty of murder, 
rn support of this — Tn re Manakkal Kumaran’, 
AIR 1942 Mad 446 (A>, has been cited. That was 
a similar case of rioting in which there were two 
murders and convictions were also similar. The 
learned Judges taking into account that S. 149 
consists of two parts one relating to the commis¬ 
sion of the off'cncc in prosecution of the common 
object of an unlawful assembly and another to 
ihe knowledge that it is likeiy to be committed 
in prosecution of that object held that the later 
provision in the section cannot be resorted to for 
convicting all the members of the unlawful 

assembly of murder unless such v/as the common 
object. 


(A) Sri Krishnamurthy the learned counsel for the 
appellants contended that the witness cannot be 
relied upon u at all events his evidence is insuffi¬ 
cient for a conviction of murder. The adequacy 
of evidence to prove the case against anyone has 
to be determined on the peculiar circumstances of 
the situation in which the crime was committed 
and in the absence of any rule requiring a parti¬ 
cular number of witnesses to testify to the acts 
(imputed to the accused, the conviction cannot 
be assailed only because it is based on the evi¬ 
dence of a single witness. What is necessary in 
such a case is that the evidence should be sub¬ 
ject to strict scrutiny. Considering the place and 
j time of the assault, the manner in which appel¬ 
lants, like hunters in quest of a prey, lay in wait 
outside the village to pounce upon "any Pariwar, 
]P. W. 31’s evidence cannot suffer from absence of 
another eye-witness. The spot of assault was not 
within the village but a furlong or two away from 
it and the attack may not have taken place or 
may have been prevented if there were persons 
nearby to intervene. 

P. V/. 31 states that while the cart was pro¬ 
ceeding towards the village he saw the appellants 
standing under a tamarind tree, that A-l, 2 and 3 
nad deadly weapons such as chopper, dagger or 
■spear in their hands, that suddenly accused 3 
came forward, dragged Puttaranga Naika down. 
A-l and A-3 thereupon hit him with the axe and 
spear on the face and abdomen causing instantane¬ 
ous death and that A-4, 8 and 9 incited others 
to cut him down. P. \v. 30 says that the occur¬ 
rence was reported by p. w. 31 to him within a 
few minutes after this and there is mention of 
this in Ex. P-19 the F. I. R. 

The learned Judge has accepted the evidence 
true and 1 see no reason to take a different 
vl fY* - Accusc d 2 is said to have chased the wit- 
nt ' ss lor sonte distance and there is other evid¬ 
ence to show that all the accused ran after other 
. anwars. As a matter of fact, another Pariwar 
ivaaagara Naika was later on found lying dead, 
me accused have been acquitted of the charge 
°1 murder of this Kadagara Naika but this does 
not affect the conviction for being members of 
an unlawful assembly and for accused 1, 2 and 3 
being armed as such members with lethal wea¬ 
pons and for A-l and A-3 causing death of Putta¬ 
ranga Naika. There is no reason to interfere with 
the conviction of the accused for the offence 
under S. 147 or with the conviction of accused 1 


(6) Section 143 states : 

"If an offence is committed by any member of 
an unlawful assembly in prosecution of the com¬ 
mon object of the assembly or such as the mem¬ 
bers of that assembly knew to be likely to be 
committed in prosecution of that object, every 
person who at the time of the committing of 
Miat offence is a member of the same assembly 
is guilty of that offence.” 

It is more on the applicability of this section than 
of S. 34 that the correctness of the conviction of 
persons who are not the assailants depends. Sec- 
uon 34 cannot be invoked as it has been held to 
refer to cases in which several persons intend to 
do an act and some do that act and not to cases 
vucre several persons intend to do an act and 
some one or more of them do an entirely different 
ech Section 149 may be applicable to cases to 
whica s. 34 does not apply. See — ‘Aniruddha 
Mana v. Emperor’, AIR 1925 Cal 913 (B). The 
essential condition for the operation of either sec¬ 
tion is that the intention in one case and object 
in the other should be common and if the act 
is in excess of or beyond the intention or object 
of the members, they cannot be constructively 
liable for it. The common object specified in the 
charges is “assaulting the Pariwars” and the 
words cannot be understood as denoting murder 
though assault may sometimes prove fatal. The 
latter part of S. 149 imputing knowledge of the 
offence likely to be committed is not referred to 
in the charge and what is alleged is that in pro-i 
secution of the common object the accused did* 
commit murder by intentionally causing the death 
of Puttaranga Naika, a Pariwar. 

(7) In ‘AIR 13 j: 2 Mad 446 (A)’, the convic¬ 
tion of members of the unlawful assembly who 
did not themselves cause death was set aside al¬ 
though common object was mentioned in the 
charge to be murder as it was found from the 
evidence that the common object v/as to cause 
hurt. There is less justification in this case for 
the conviction of all the members of the unlawful 
assembly for murder as it is not alleged in the 
charges that murder was the common object and 
the evidence does not establish this. Accused 5, 

6 and 7 by joining others and by reason of their 
being found to be near them cannot be deemed 
to have intended to kill Puttaranga Naika when 
they carried no weapons with them. 
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(8) Even fer a conviction under S. 147, I. P. C., 
f it must be remembered that mere presence of a 
‘person along with members of an unlawful 
' assembly is not sufficient to support a. finding 
: that he had Inc common object oi tne unlawful 
assembly. lucre must be omer c.idence direct 
or circium antial to justify a rinding that he had 
j the common object. In this case the appellants 
were found in more than one place showing a 
hostile attitude to Pari wars and in fact tnere is 
evidence to show that ail the appellants chased 
Kadigcra Ninka another fa riv/ar wno was later 
on found murdered. The object which may be 
imputed to them in the circumstances of the case 
can be nothing more than causing hurt. The act 
of accused 8 in pulling him out of the cart can¬ 
not necessarily be anything more, than that of 
accused 5, G and 7. Accused 4 and 9 are said to 
have only uttered abusive words and incited 
others to attack. Trie convictions of accused i 
and 3 and sentences passed on them according to 
the judgment of the lower Court are confirmed 
and the appeal is dismissed as regards these. 
The conviction of ihe other accused under S. 147, 
1. P. C. is confirmed. The conviction of these 
under S. 302 read with S. 149 or 34, I. F. C. is 
modified by convicting them of offences under S. 
324 read with S. 149, I. P. C. The sentences for 
these are limited to the period of imprisonment 
already undergone. Except for this modification 
the appeal is dismissed. Accused 4 to 9 will be 
released forthwith. 


B/D.R.R. 


Older accordingly. 
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T. B. Gavishappa, Plaintiff-Appellant v. Devatha 
Krishniah Selty and another. Defendants-Res- 
pondents. 

Second Appeals Nos. 503, 50G. 510 and 511 of 
1950-51, D/- 23-9-1953, against decree of Add!. Sub. 
J., Bangalore, in R. As. Nos. 39 and 40 of 1950-51. 

(a) Easements Act (1882), S. 35 — IVsht to 
party wall. 

Held that whether the wall was common 
property of plaintiff and defendant or whether 
each was entitled to a half longitudinally was 
not material since in either case, the stability 
or preservation of the wail was necessary for 
both and neither could use the wall either as 
joint owner of the whole or full owner of the 
moiety in such a way as to injure the rest 
of the wall or the structure supported by it. 
The agreements entered into entitled the 
defendant to have use of the wail and placing 
R. C. C. beams or girders to the extent of 
S inches on the wall. But the scratches or 
scoopings caused in the process might, ii not 
suitably covered up, weaken the wall and 
th°rebv the lateral support due to the plain¬ 
tiffs building might be impaired, it was in 
the interests of both necessary that the wall 
on both sides should be in a safe and staole 
condition and the direction that defendant 
should plaster the wall to cause the scoop¬ 
ings to disappear was justified. (Para 2) 

Anno! Easements Act, S. 35 N. /. 

(b) Easements Act (1882), S. 28(c) — Scope. 

Section 28(e) may be resorted to in the 
absence of evidence about probable intention 


of parties as regards mode of enjoyment and 
the purpose for which the right was imposed 
or acquired. 


To the east of plaintiff's building and close 
to the common wail there was a lane through 
wh en a cirain was laid to serve as an ouMet 
for all the refuse water of his house. The 
construction of the defendants if allowed to 
proceed was to lead to the disappearance of 
the existing drain and us being substituted, 
by a new one. There was evidence of arrange¬ 
ment entered into by the parties twice to 
avoid disputes. The position of the drain was 


not prescribed in the documents but exten¬ 
sion and improvement of the same might be 
effected by defendants with a condition that 
plaintiff had to contribute half the expenses 
lor the same. The laws and rules of sanita¬ 
tion had rendered adherence to what was in 
vogue formerly impossible as the drain 
was not now open but underground and the 
waste water from plaintiff's building was 
thrown into the drain not exactly at points, 
prescribed in the documents but at the end 
of the wall: 


Held that the right which the plaintiff in 
view of this could be deemed to have, was an 
outlet on defendant's land for the waste water 
of his house being conveyed to the municipal 
gutter and if that was safeguarded and suffi¬ 
ciently ensured the plaintiff could have no 
cause for complaint. The defendants without 
seeking any payment from plaintiff undertook 
to facilitate the flow of water from the plain¬ 
tiff’s building to the public drain through the 
new one to be set up, as freely and uninter¬ 
ruptedly as m the existing one. This should 
be enough for protection of plaintiff’s rights. 

(Para 3> 

Anno: Easements Act, S. 28 N. 1. 


(c) Easements Act (1882), Ss. 28, 35 — Impair¬ 
ing of enjoyment. 

Enjoyment of the easement cannot be re¬ 
garded as impaired by acts which are negli¬ 
gible and such as changes as a person of 
ordinary sense and temper will not mind. 

(Para 6) 

Anno: Easements Act, S. 23 N. 1. 

V. Krishnamurthy, for Appellant; Nittoor Sri¬ 
nivasa Rao. for Respondents in Ncs. 505 and 506 
of 1950-51; Nitioor Srinivasa Rao, for Appellants; 
V. Krishnamurthy, for Respondents in 510 and 
511/1950-51. 

CASES REFERRED: Paras 

(A) (V9) AIR 1922 Bom 407: 4G Eorn 910 4 

(,B) C9S) 20 Bom 738 5 

JUDGMENT: These four Second Appeals arise 
from a suit for injunction mandatory and per¬ 
manent with respect to a wall, passage and flow 
of water through a drain. Plaintiff is the owner 
of the building Municipal No. 2/25 and defendants 
who are two brothers own the property No. 2/24 
to the east of the building in Chickpet Bangalore 
City. To the east of plaintiff’s building and 
close to the wall there is a lane through which 
a drain is laid to serve as an outlet for all the 
refuse water of Ills house. For construction of 
two opposite rows of shops leaving some space 
between the two, after demolition of the existing 
shops at the southern end of No. 2/24 defendants 
obtained license from the City Corporation and 
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for tiie purpose of the said construction girders 
are placed on the eastern wall of No. 2/25 causing 
some damage to it. The construction, if allowed 
to proceed, will lead to the disappearance of the 
existing drain and its being substituted by a new 
one in the passage provided for bet ween the two 
rows of shops. The plaintiff, therefore, sought for 
permanent injunction to restrain defendants from 
interfering with his right of access to the common 
wall and of passage as heretofore, for mandatory 
injunction to pull down the construction, which 
obstructs plaintiff’s right of acce->s to the wall, 
flush and passage. 

The trial Court held that the wall is common 
property, the western half belonging to the plain¬ 
tiff and the eastern half to the defendants en¬ 
titling them to rest the beams thereon but manda¬ 
tory injunction was granted for plastering die 
wa'l and setting rigne the scratches or cracks 
caused by fixing the girders or otherwise. The 
lane in which the drain exists was held to be tne 
exclusive property of the defendants but the 
plaintiff’s right to let out the water—including that 
lrom the bath room and latrines of the building 
—through two definite apertures into the drain, 
was upheld. Shifting the drain from its present 
position was allowed since it would not affect 
the right of sewage or sullage from plaintiff’s 
building. The claim of passage was limited to 
enable plaintiff to see that the wall was intact. 


Both parties being dissatisfied appealed and in 
a judgment by which both appeals were disposed 
of, the learned Subordinate Judge confirmed the 
direction that defendants should plaster the wall 
except at three points where the R. C. C. beams 
are resting, allowed the claim to the flow of water 
from plaintiff’s building to and in the drain as 
heretofore without restrictions for it of the parti¬ 
cular apertures fixed by the trial Court and the 
claim that the drain should continue not merely 
as it is but also where it is. The finding as re¬ 
gards the wall was that half of it longitudinally 
exclusively belonged to the plaintiff and the other 
half to the defendants with a right of passage to 
the plaintiff to inspect the wail and the drain. 
Against this decision in the two appeals, there 
are second appeals by the plaintiff and two by 
the defendants, which may all be disposed of by 
a common judgment. 


(2) The question whether as held by the trial 
Court the wall is common property of plaintiff 
and defendants or whether as found by the App. 1- 
late Court, each is entitled to a half longitudi¬ 
nally is not material since in either case, the 
stability or preservation of the wall is necessary 
for both and neither can use the wall either as 
joint owner of the whole or full owner of the 
moiety in such a way as to injure the rest of the 
'wall or the structure supported by it. Sri Krishna- 
niurthy on behalf of the plaintiff argued that the 
wall as a whole which is 64Vxl’x3” as well as the 
Oram mast be treated as subject to joint owner- 

fmW f 01 the P arties and the defendants cannot 
unilaterally interfere w’ith either the wall or drain 
m any manner. 


ir v ^iKu UCe 15 Pl ace( l for this on the document 
c , dated 11-10-1924 between the plaintiff’s 
dant Predecessors in title of the deten- 

Se n • k ere . seem to have 130611 disputes between 
wall nel Shbouring owners even earlier about the 

do™, drain as seen from Ex. D a registered 
date 0f 6 - 1 ' 1 897. Though Ex. C is of later 

in Rinil cannot be deemed to be a new agreement 
tiff''' Pcrsession of Ex. D, as urged for the plaln- 
• Being unstamped and unregistered its uti¬ 


lity to serve as a basis of the rights of parties is 
open to doubt and Ex. C cannot be read as being- 
repugnant to Ex. D. Exhibit C does net refer to 
Ex. D at all and the mention of the wall cis com- 
mon or belonging to both in Exhibit C is not in¬ 
consistent with the recital in Ex. D that half oj. 
the wall longitudinally belongs to each as it im¬ 
plies that in relation to the v/iioie both have 
equal rights. According to Ex. D cost oi the crea¬ 
tion of the wall was to be borne by plaintiff’s 
father and the drain was provided by tne defen¬ 
dants’ predecessors in title. Exhibit G requires 
that the cost for setting right the wail and im¬ 
proving the drain should ce shared by tiie parties 

Reading the two what may be gathered is the,. 
both could have the use cf tne wall and the aran:. 
without disadvantage to either with joint liability 
for the proper upkeep of these. The wall is v ,n a 
is called a party-wail of the kind mentioned at 
page 423 in Gaie on Easements denoting “waif 
divided longitudinally into two portions each por¬ 
tion being subject to a cross easement in favour 
of the other”. The agreements entered into pre¬ 
viously entitle the parties to have use of the wall! 
and placing R. C. C. beams or girders to the ex-j 
tent of 8” on the wall as is found to be done by! 
defendants cannot be said to be unauthorised. But! 
the scratches or scoopings caused in the process 
may, if not suitably covered up, weaken the wail! 
and thereby the lateral support due to the plain-' 
tiff’s building may bo impaired. The wall seems 
lo have been raised originally by the owners of 
plaintiff’s building and even if Exs. D and C arc 
constiued as conferring on defendants full rignts 
to a moiety of the wall they cannot deal with it 
in a maimer which will endanger the plaintiff’s 
structure. 


At page o. c )G of Gale’s book on Easements it is 
stated: 

"Where a man grants a divided moiety of an 
outside wall of his own house with the intention 
of making such wall a party-wall between his 
own house and an adjoining one to be built by 
the grantee the law implies the grant and re¬ 
servation in favour of the grantor and grantee 
respectively of such easements as may be neces- 
.v_.ry to carry out what was the common inten¬ 
tion of the parties with regard to the user of 
the wall varying with the particular circum¬ 
stances of each case. Thus if for example it 
is within the contemplation of the parties 
that the grantee shall support the roof of the 
house he intends to build upon that moiety oi 
the wail which is comprised in the grant the 
other moiety of the wall will be subject to an 
easement of lateral support for the benefit of 
the roof when erected, and similarly the 
grantee’s moiety oi the wall will pass to him 
subject to the easement of lateral support for 
the benefit of the grantor’s roof if supported 
by his half of the wall.” 


Exhibit D contemplates the wall being made use 
oi lor a first floor and it is already so made use 
of in plaintiff's building. The defendants too 
may have similar use but it is in the interests) 
°i both necessary that the wall on both sides! 
should be in a safe and stable condition. There is 
no need, therefore, to interfere with the direction 
that defendants should plaster the wall to cause j 
the scoopings to disappear Is justified. 1 

(3> The main grievance of defendants against 
the decision of the learned Subordinate Judge Is 
stated to be the prohibition imposed upon them to 
shift the drain by altering its situation. It is 
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urged by Sri Nittoor Srinivasa Rao on their be- 
*ialf that the proposed change does not in the 
Jeast prejudice the plaintiff but without it defen¬ 
dants will suffer substantial loss and disadvant¬ 
age inasmuch as a long strip of land has to be 
left vacant and they will be handicapped as com¬ 
pared with plaintiff in exercise of their rights 
over the party wall. Considered in the light of 
convenience and results of permitting or for¬ 
bidding the diversion of the drain, the view of 
-he learned Judge that the drain should continue 
as it exists does not seem to be reasonable. The 
property is situated in a busy commercial loca¬ 
lity of the City where every inch of ground is 
of high value and if the drain has to remain 
where it is, the row cf shops facing east as shown 
in the plan Ex. M approved by the Corporation 
cannot be constructed. When asked to explain 
as to how T the plaintiff would be inconvenienced if 
he drain is shifted, Sri Krishnamurthy and the 
plaintiff did not allege anything in particular but 
it was contended to be opposed to lav/ so as to 
make it obligatory on the defendants without 
regard to the considerations of convenience or 

hardship not to meddle with the existing condi¬ 
tion. 

Reliance for this was placed on S. 28(e) of the 
Easements Act according to which the mode of 
enjoyment of a prescriptive right such as the 
one in dispute must be determined by the accus¬ 
tomed user of the right. This provision may be 
resorted to, as stated in the section itself, in the 
absence of evidence about probable intention of 
parties as regards mode of enjoyment and the 
purpose for which the right w r as imposed or ac¬ 
quired. This is not a case in which the mode of 
enjoyment needs to be determined only with re¬ 
ference to accustomed user as there is evidence of 
arrangement entered into by the parties twice in 
Exs. D and c to avoid disputes. The position of 
the drain is not prescribed in the documents but 
extension and improvement of the same may be 
effected by defendants with a condition that plain¬ 
tiff has to contribute half the expenses for the 
same. 

As pointed out for the defendants, the laws and 
rules of sanitation have rendered adherence to 
what was in vogue formerly impossible as the 
drain is not now open but underground and the 
waste water from plaintiff’s building is thrown 
into the drain not exactly at points prescribed 
in Ex. D but at the end of the wall. The right 
/which the plaintiff in view of this can be deemed 

■ to have is an outlet on defendant’s land for the 

■ waste water of his house being conveyed to the 
. municipal gutter and if that is safeguarded and 
I sufficiently ensured the plaintiff can have no cause 
j for complaint. The defendants without seeking, 

! as they are entitled to, under Ex. D any payment 

from plaintiff undertake to facilitate the flow of 
water from the plaintiff’s building to the public 
drain through the new one to be set up, as freely 
land uninterruptedly as in the existing*one. This 
i should be enough for protection of plaintiff’s 
rights. 

(4) Even so Sri Krishnamurthy urged that the 
right of passage would be affected and these con¬ 
siderations cannot apply to it. In support of this 
he cited — ‘Dhundiraj Balkrishna v. Ramchandra 
Gangadhar’, AIR 1922 Bom 407 (A) in which it 
was held when a line of way v/as definitely set 
out neither the dominant nor the servient owner 
can compel the other to give or accept a dif¬ 
ferent or substituted way. The present case is 
distinguishable as there is no defined right” of 
way to be considered, Exs. C and D make no 
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icicrence to it and approach to any particular 
spot or place as in that case is not involved. Fur¬ 
ther the right is essentially one of observa¬ 
tion and inspection of the drain and there will 
be no impediment to this as plaintiff has for exer¬ 
cise ^ of the right, only to turn his attention to- 
W'aras a slightly different direction. The prin¬ 
ciple enunciated in the said decision cannot be of 
any help to the plaintiff. 

(5) A case more in point is the one in — ‘Bala 
y Moharu’, 20 Bom 788 (B) where it was held 
that a right to have water carried away over the 
adjoining land does not give its owner any power 
to prevent the erection of buildings on the ad¬ 
joining ground as long as the arrangements neces¬ 
sary to the preservation of his right are made. 

Section 27, Easements Act enables the servient 
owner to 

use the servient heritage in any way consistent 
with the enjoyment of the easement not tend¬ 
ing to restrict 'the easement or render its exer¬ 
cise less convenient.” 

(6) Enjoyment of the easement cannot be re¬ 
garded as impaired by acts which are negligible 
and such as changes as a person of ordinary sense 
and temper will not mind. The considerations 
governing it are stated by Gale in his book of 
Easements at page 514 thus: 

"It is not every interference with the full enjoy¬ 
ment of an easement that amounts in law to 
a disturbance; there must be some sensible 
abridgment of the enjoyment of the tenement to 
which it is attached, although it is not neces¬ 
sary that there should be a total obstruction of 
the easement. The injury complained of must 
be of a substantial nature in the ordinary appre¬ 
hension of mankind and not arising from the 
caprice or peculiar physical constitution of the 
party aggrieved.” 

I do not think there is any justification for the 
plaintiff to feel aggrieved by the deviation of the 
drain. The direction in the decree of the learned 
Sub-Judge forbidding it is therefore set aside. With 
a view to prevent further dispute between the 
parties in modification of the decrees of the 
Courts below there will be a decree in the follow¬ 
ing terms: 

(a) That defendants will at their own cost plaster 
the wall marked B C in the plan Ex. A; 

(b) defendants will not prevent the flow of 
water from plaintiff’s building through the 
existing drain till they construct a drain as 
shown in Ex. M and after such construction 
defendants may build on the existing drain: 

(c) The Wall B. C. is common property in the 
sense that western half longitudinally be¬ 
longs to the plaintiff and eastern half to 
defendants with rights to both to inspect 
each other’s portion when necessary and 
obligation not to do anything which may pre¬ 
judice right of lateral support each is en¬ 
titled to; 

(d) plaintiff has a right of passage to inspect 
the drain when there is need for it. 

As in the Courts below, parties will bear their own 
costs in this Court. 

B/D.H.Z. • Order accordingly. 
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VENKATA RAMAIYA AND 
BALAKRISHNAIYA JJ. 

Bayysppanavara Muniswamy and others, Accus¬ 
ed, v. State. 

Criminal Appeals Nos. 38. 42, 53 and 54 of 1953 
and Cri. Referred Case No. 4 of 1953, D/- 24-9' 
1953. 

(a) Criminal P. C. (1898), Ss. 222, 223 — Abet¬ 
ment — (Penal Code (1860), S. 109). 

The date of the abetment was stated in 
the charge to be that of offence or about that 
time, while evidence was let in to make out 
that the instigation was 10 days earlier. 
Held that there would be no room for the 
objection that divergence concerning the time 
is a vital defect sufficient to entitle the accus¬ 
ed to an acquittal irrespective of the evidence 
if it was stated in the charge that the accused 
abetted the commission of the offence between 
any two dates within which the one referred 
to by witnesses falls. AIR 1915 Lah 16 Rel. 
on. (Para 5) 

Anno: Cr. P. C. S. 222 N. 3. 

1953 Mitra: S. 222 P. 931 N. 725 “Particulars .... 
etc.). 

Cr. P. C. S. 223 N. 17; Penal Code S. 109 N. 7. 

(b) Criminal P. C. (1898), S. 222 — Time of 
offence. 

Where the charge framed against accused 
alleged that on or about 8-11-1952 at 
Thirumalahally they abetted the commission 
of the offence of murder of one Appaiah 
Held that the words “on or about 8th Nov. at 
Thirumalahally” in the charge could not be 
construed as being comprehensive enough to 
apply to acts outside the village about 20 days 
earlier and sufficient to give notice of it to 
■accused. AIR 1934 Lah. 535, Rel. on. 

(Pr 6) 

Anno: Cr. P. C. S. 222 N. 3. 

1953 Mitra : S. 222, P. 931, N. 725, "Particulars 
■... etc”. 

(c) Penal Code (1860), S. 120A — Character¬ 
istics of conspiracy — (Criminal P. C. (1898), S. 
367). 

Privacy and secrecy are more characteristic 
of a conspiracy than a loud discussion in an 
elevated place open to public view in the 
garden of a stranger. (Para 9) 

Anno: Penal Code S. 120A N. 1, Cr. P. C. S. 367 
N. 6. 

1949 Mitra: S. 367 P. 1128, N. “Decision thereon” 
(Topic discussed in N. 6 to S. 367 in AIR Com. 
•on “Appreciation of evidence” extra). 

(d) Evidence Act (1872), S. 27 — Extent of 
information provable. 

Where the instrument was an instrument 
of the kind possessed ordinarily by persons 
in *the village, situation and condition of the 
hut were such as to afford easy access and 
entry to any one and the accused persons 
were living together and both were accused 
of the murder; Held that the production of the 
instrument by one of the accused was not by 
itself sufficient to incriminate him though it 
might raise suspicion. It only implied that he 
was aware of the instrument being kept or 
left in the hut. As means of connecting the 
accused with the offence its value depended 
on the other evidence. AIR 1947 P. C. 67 Foil. 

. (Para 14) 

-Anno. Evidence Act S. 27 N. 7. 
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(e) Criminal P. C. (1898), Ss. 208, 252, 286 — 
Duty of prosecution to call as witnesses all per¬ 
sons — (Evidence Act (1872) S. 111.) 

The prosecution cannot be expected much 
less enjoined to produce evidence which tends 
to demolish its own case but has to present 
it in fairness in its true colour without twist¬ 
ing or straining it for securing a conviction 
but put it for consideration by the Court. 

If all available evidence helpful to the pro¬ 
secution as well as destructive of the case put 
forward, is placed before the Court, needless 
confusion will be caused and unnecessary 
labour will be imposed on the Court. AIR 
1936 P. C. 289 Explained. (Para 15) 

Anno: Criminal P. C., S. 208 N. 7. 

1953 Mitra: S. 208 P. 882 N. G97 “Taking. 

produced” (3 Pts. extra in N. 7 to S. 203 in A.I.R. 
Com.—2 Pts. extra in Mitra — See also S. 252 
N. 5 and S. 286 N. 6 in A.I.R. Com. and 1953 

Mitra S. 252 P. 1081 N. 823 “Taking. 

prosecution”,- P. 1082 N. “Order... .witnesses”, 1949 

Mitra, S. 286 P. 897, N. 893 “Examination. 

witness” and P. 286 N. “Older-examination”). 

Criminal P. C., S. 252 N. 5. 

1953 Mitra: S. 252 P. 1081 N. 823 “Taking_ 

prosecution” and P. 1082 N. “Order... .witnesses” 
(4 Pts. extra in N. 5 to S. 252 in A.I.R. Com. 
—4 Pts. extra in Mitra — 51 Cri L. J. 115 = A.I.R. 
19*9 Cal j not noticed under Pt. 7 in N. 5 to 
S. 252 in A.I.R. Com.—See also S. 208 N. 7 and 
S. 286 N. 6 in A.I.R. Com. and 1953 Mitra: S. 208 

P. 832 N. 697 “Taking.produced”, 1949 Mitra: 

S. 286 P. 897 N. 893 “Examination... .witnesses” 
and P. 286 N. “Order.examination”). 

Criminal P. C., S. 286 N. 6. 

1949 Mitra: S. 286 P. 897 N. 893 “Examination 

.witnesses” and P. 286 N. "Order. 

examination” (Pts. 10, 11, 15, 16, 18, 22, 24 and 
25 extra in N. 6 to S. 286 in A.I.R. Corn.—See 
also S. 208 N. 7 and S. 252 N. 5 in A.I.R. Com. 

and 1953 Mitra: S. 208 P. 882 N. 697 "Taking_ 

produced”, S. 252 P. 1081 N. 823 “Taking. 

prosecution” and P. 1082 N. “Order... .witnesses”). 
Evidence Act. S. 114 N. 11. 

(f) Evidence Act (1872), S. 134 — Conviction 
based on evidence of solitary witness. 

Although it is permissible to base a convic¬ 
tion on the testimony of a solitary witness 
and there are instances of such convictions 
even lor capital offences, such instances are 
rare and found to be of exceptional circum¬ 
stances. A case cannot be considered to be 
one of that type when the spot of murder is 
surrounded by houses in the village and close 
to the Bhajanemane where people congregate 
and the time is evening when people usually 
return home. It is difficult to assume that 
none but a single person could have wit¬ 
nessed the commission of the crime or that 
better material could not have been placed 
before the Court. (Para 15) 

Anno: Evidence Act, S. 134 N. 1. 

(g) Criminal P. C. (1898), S. 161 (3) —- Record 
of statements. 

The Investigation Officer need not record 
verbatim what the various witnesses tell him 
and sub-s. (3) hits at the practice of writing 
against the names of certain witnesses after 
the first that they corroborated the state¬ 
ments of the earlier witness. The section 
leaves it to the option of the police officer to 
record or not, statements of those he ex a- 
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mines, and when he does record statements of 
a number of persons, each statement must be 
capable of being read by itself without neces¬ 
sarily looking into the other. To facilitate the 
statements being used for purpose of contra¬ 
diction, it is advisable to note as far as 
possible, the exact words in which the state¬ 
ments are made and also to err, if at all, on 
the side of superfluity rather than brevity as 
that will avoid controversies about omissions. 

(.Para 15) 

Anno: Criminal P. C., S. 161 N. 6. 

1953 Mitra: S. 161 P. 553 N. 498 “Recording of 
statement’’ (2 Pts. extra in N. 6 to S. 161 in 
A.I.R. Com.—3 Pts. extra in Mitra). 

C. B. Motaiya, V. Krishnamurthy, M. Ranga 
Rao and Guloor Sreenivasa Rao, for Accused (Nos. 

1, 6, 7 and- 8 in Cr. A. Nos. 38, 42, 53 and 54 
respectively); Advocate-General, for the Govern¬ 
ment. 

CASES REFERRED: Paras 

(A) (V2) AIR 1915 Lah 16: 16 Cri LJ 354 5 

<B) (V21) AIR 1934 Lah 535: 149 Ind’Cas 127 6 

(C) (V34) AIR 1947 PC 67: 48 Cri LJ 533 (PC) 14 

(D) (V23) AIR 1936 PC 289: 37 Cri LJ 963 

(PC) 15 

<E) (V37) AIR 1950 Cal 363: 51 Cri LJ 1307 15 

(F) (V35) AIR 1948 Mad 23: 48 Cri LJ 973 15 

VENKATA RAMAIYA J.: 

On the evening of 8-11-1952 one Venkatara- 
manappa alias Appaiah aged about 45 years was 
murdered in front of his own house in Tiru- 
malahally, a village situated at a distance of 
about 6 miles from Mulbagal and about 60 miles 
from Bangalore. Information of the murder reach¬ 
ed the police Out Post at Tayalur shortly after 
and conveyed to the Sub Inspector at Mulbagal 
the same night. Investigation started on the 
following day and a charge sheet was placed on 
25-11-1952 in the Magistrate’s Court at Kolar 
against 9 men alleging commission of the offence 
of murder by some with the abetment of others 
amongst them. Of the 9 persons thus accused, 
the last has been absconding, the 3rd was dis¬ 
charged and the rest were committed for trial. 

The learned Sessions Judge acquitted Accused 

2, 4 and 5, found Accused 1 guilty of committing 
the murder and sentenced him to death. Accused 
6, 7 and 8 are convicted under S. 302 read with 
S. 109 I. P. C. and sentenced to transportation 
for life. Against these convictions and sentences 
these four appeals are filed by Accused 1, 6, 7 and 
8 respectively and for confirmation of the sen¬ 
tence of death there is a reference under S. 374 
Criminal P. C. The appeals and the reference will 
be disposed of by this judgment. 

(2) It is undisputed that Appaiah returned at 
about 6 P. M. on 8-11-1952 to his house after a 
visit to a neighbouring village, went out to bring 
coffee powder as his wife said that there was no 
powder to prepare the coffee he asked for and 
within a short while after this, severe injuries on 
his chest and abdomen were inflicted causing 
instantaneous death. The only person who has 
given evidence as regards the persons who caus¬ 
ed those injuries is P. W. 30, a son of the deceas¬ 
ed Appaiah. Accused 6, 7 and 8 are not alleged 
to be the assailants but are said to have instigat¬ 
ed or induced Accused 1 to murder Appaiah. For 
this, the evidence of two witnesses P. Ws. 27 and 
28 is chiefly relied upon. 

(3) The motive imputed to A-6, A-7 and A-8 
for plotting the death of Appaiah is that he and 
Accused 8 headed rival factions in the village, 
that owing to hostility of feeling between the 


parties Accused 8 was highly incensed when 
Appaiah who failed to secure even a single vote 
at the election of members to the Village Pan- 
chayati became the Chairman and therefore, in 
collaboration with Accused 6 and 7 who are both 
of his party, engaged Accused 1 for getting rid 
of him. Though the accused have denied the 
existence of parties in the village, the statement 
of P. W. 8 the Amildar that there were two par¬ 
ties, one led by Appaiah, the other by Accused 7 
and 8 and that the two were at loggerheads at 
the time of the Panchayat Elections may be 
accepted as unbiassed and true. 

The records relating to the Elections were 
called for and exhibited to show that A-6 and 
A-7 did not stand as candidates at all for Elec¬ 
tion, that while A-8 got the highest votes, Appaiah 
got none and that he was not even nominated 
as a member of the panchayat. The 
names of the elected and nominated mem¬ 
bers are mentioned in Ex. D-22 but no one 
is named as Chairman in the column provided 
for it. In view of the absence of Appaiah’s ns me 
in Ex. D-22 and of any order or re^olut on about 
the Chairmanship, it is difficult to believe that 
Appaiah was or could be the Chairman as stat¬ 
ed by some witnesses though he was miserably 
defeated in the election and not even nominated 
as a member. The Amildar does not speak to it 
and no rule under w'hich this is possible has been, 
pointed out. 

(4) The interval between the election and the 
murder is so long as two years during which 
Accused 8 would not have failed to disclose his 
resentment by protest or otherwise if Appaiah 
acted as Chairman and if A-8 took it seriously. 
There is nothing to suggest that Accused 7 or 
Accused 8 was enraged against Appaiah on this 
account or that his being the Chairman prompt¬ 
ed or aggravated hatred towards him. It is not 
likely to have been dormant for nearly two years 
and suddenly without any further provocation 
flared up so as to goad Accused 6, 7 and 8 to 
employ hirelings for killing him. Considering the 
evidence as a whole the motive alleged for the 
abetment of the offence appears to be weak and 
far-fetched. 

(5) As regards the evidence relating to the 
charge Sri Jayaram Iyer learned counsel for Ac¬ 
cused 7 and 8 argued that apart from its being 
untrustworthy, it has no bearing on the charge 
framed against Accused 6, 7 and 8 since the date 
of the abetment is stated in the charge to be 
that of offence or about that time, while evid¬ 
ence is let in to make out that the instigation 
was 10 days earlier. This divergence co lcerivng 
the time is commented upon as a vital defectj 
sufficient to entitle the Accused to an acquittal 
irrespective of the evidence. There would not 
have been room for the objection if it was stat¬ 
ed in the charge that the Accused abetted the 
commission of the offence between any two dates 
within which the one referred to by the witnesses 
falls. The charge in — ‘Balmokand v. Emperor’, 1 
AIR 1915 Lah 16 (A), was of that kind. 

The abetment in the present case is sought to 
be proved not by inference from acts or circum¬ 
stances spread over days but by the conversation 
of Accused 1 with Accused 7 and 8 on a parti¬ 
cular day at a particular place and this conver¬ 
sation implies that the instigation was indefinitely 
earlier but not within a fortnight as it is said 
to have started with reminding Accused 1 of the 
payment of consideration for the murder of 
Appaiah about a fortnight back and pointing out 
the dilatoriness on the part of Accused 1 to fulfil 
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the task. Excepting the conversation itself there 
is nothing on record to suggest that Accused 6, 

7 or 8 contacted Accused 1 or arranged with him 
either before or after it, for the mui der. If, as 
indicated in the conversation, the scheme for 
murder originated previously the abetment must 
be deemed to have been about 20 days prior to 
the commission of the offence. 

(6) Section 222, Criminal P. C. states : 

“The charge shall contain such particulars as 
to the time and place of the alleged offence 
and the person (if any) against whom and the 
thing (if any in respect of which) it was com¬ 
mitted as are reasonably sufficient to give the 
accused notice of the matter with which he is 
charged.” 

The charge framed against Accused 6. 7 and 8 
alleges that on or about 8-11-1952 at Thiru- 
malahally they abetted the commission of the 
offence of murder of Appaiah, by A-l, A-2, A-4, 
A-5, etc. There is no evidence of abetment 
either on 8th November or at Thirumalahally. 
The words “on or about the 8th November at 
Thirumalahally” in the charge cannot be con¬ 
strued as being comprehensive enough to apply 
to acts outside the village about 20 days earl.er 
and sufficient to give notice of it to Accused. In 
view of this there is force in the contention that 
if the time of abetment had been spcc : tied in 
the charge in keeping with the evider ce the Ac¬ 
cused may well have established a plea of alibi 
and they are prejudiced by the evidence which 
is clearly at variance with the charge so far as 
the date is concerned, being acted upon. In — 
‘Panchu Gazi v. Ejahar Ali Sarkar', AIR 1934 
Lah 535 (B), a conviction for assault was quash¬ 
ed by Tekchand J. on the ground amongst others 
that the error in the charge as regards the date 
of assault was a material irregularity. 

(7) The learned Sessions Judge has apparently 
overlooked the discrepancy and the effect of this. 
He has also failed to notice that the evidence, 
such as it is, is thin in varying degrees to prove 
abetment by Accused 6, 7 and 8. 

(8) Accused 6 and the other two are of differ¬ 
ent castes and there is evidence of a protracted 
litigation between him and Accused 8 still pend¬ 
ing in tjiis Court. It is also admitted that his 
brother was murdered by a brother of Accused 1. 

. The improbability of Accused 6 being in int mate 
1 association with Accused 8 or Accused 1 on ac¬ 
count of these is strengthened by his having act¬ 
ed as an interested friend of Appaiah in persuad¬ 
ing his wife to join him. P. W. 19 has testified 
to the compromise he brought about. P. Ws. 27 
and 28 who profess to have overheard the ta'k 
do not say that Accused 6 participated in the 
talk and from the conversation as rendered by 
them even the presence of Accused 6 when the 
murder by Accused 1 was hit upon and fixed pre¬ 
viously cannot be inferred. 

(9") P. Ws. 27 and 28 are. what may be cafed 
“chance witnesses”, who as passersby out of curio¬ 
sity or otherwise, casually listened to the exchanga 
of talk going on between Accused 1 on the one 
hand and Accused 7 and 8 on the other, while 
these were seated on a mound in a garden known 
as Aziz garden. They could not have heard the 
talk but for a conjunction or series of accidents 
such as selection of the particular route which 
lay near the Aziz garden in preference to shorter 
or other routes for returning to their viPage. ar¬ 
rival at the place at the crucial moment when 
the conversation relating to murder commenced, 
availability of a convenient position for them to 
hear without being seen, their remembering the 
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exact words employed for the question and answers 
but nothing else spoken at the time. Privacy and 
secrecy are more characteristic of a conspiracy 
than a loud discussion in an c:evaied p.ace open 
to public view in the garden of a stranger. These 
are considerations for assessing the evidence of 
these witnesses with special care and caution. 

P. W. 27 admits that in his deposition as re¬ 
corded by the Magistrate, there is no reference 
to Accused pointed out to the Inspector and that 
he is indebted. It is suggested in the cross-exa¬ 
mination that his evidence regarding genuineness 
of a receipt produced by a judgment-debtor in 
Chittojr Court was disceiieved, that petitions 
are sent by him to Government about the pre¬ 
sent case and that Accused 7 had preferred a 
complaint against him for cutting sandal tree. 
P. W. 28 denies that he was fined by the Amil¬ 
dar on a complaint by A-7. But Ex. D-l shows 
that for the wrongful disposal of trees be’onging 
to Government as his own, he was fined Rs. 50/- 
and ordered to pay Rs. 120/- as value,of the trees. 
When there is no express reference to Appaiah 
by Accused 7 in the conversation as reproduced 
by this witness, no reference to Accused 8 in the 
deposition of P. W. 27 in the committal Court 
and accused 6 according to both was a mere 
listener and a spectator, the conversation which 
is mainly relied upon as of proof of conspiracy 
can be of little value, apart from the charge be¬ 
ing defective. The fact that those Accused travelled 
in the same bus sometimes as stated by P. Ws. 
12 and 17 or that they drank coffee together in 
a hotel as stated by P. Ws. 10 and 11 can only 
signify at best companionship and not conspTacy. 
P. Ws. 9 and 19 say that Accused 1 and 5 have 
got lands and houses, and apparently A-l was in 
want or need to be tempted to serve as hireling. 

GO) Another factor to be noticed in regard to 
the theory of abetment is that accord : ng to the 
evidence of P. Ws. 19 and 25. Accused 1 and his 
brother arc said to have often manifested their 
hostility to Appaiah by threatening to strike him 
with chopper and dagger in their hands. P. W. 
8 the Amildar says Appaiah complained to him 
about Accused 5 for this. P. Ws. 29 and 33 a’so 
say that Accused 1 and 5 were inimical to Ap¬ 
paiah. If Accused 1 was a sworn eremy of Ap¬ 
paiah and made no secret of his determination 
to kill him. he did not need instigation of any 
one to perpetrate the crime. Payment of rr.oey 
to him was unnecessary and an avoidable pay¬ 
ment is not likely to have been made by Accused 
7 and 8 as inducement for the commission of the 
offence. In any case there is uncertainly of the 
murder being due to Accused Vs own determina¬ 
tion or instigation of others. A-2, A-4, and A-5 
who along with Accused 1 were charged with com¬ 
mission of the offence have been acquitted. Thou oh 
the charge imputed abetment of the commission 
of the offence by all these no evidence whatever 
is adduced with respect to Accused other than 
A-l. On the whole, I think the materials on re¬ 
cord are inadequate to justify the conviction of 
A-6, A-7 and A-8 for an offence under S. 302 
read with S. 109, I. P. O. 

(11) The conclusion arrived at about A-6, A-7 
and A-8 affects to a certain extent the case 
against A-l who is held to be the principal 
offender as it takes away the alleged cause for 
the attributed acts. Though enmity against Ap¬ 
paiah is said to be common to A-l and A-5. though 
P. W. 30 the eye witness has stated the„t A-2, A-4 
and A-5 struck Appaiah and P. W. 31 says that 
he saw both A-l and A-2 run away soon after 
the fatal assault, the learned Judge has felt it 
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unsafe to rely upon these for convicting Accused 
‘2, 4 and o. The main reason for a difference be¬ 
ing made in the case of Accused 1 appears to 
be his being mentioned in Ex. P-7 as the only 
assailant and production of M. O. 7 the blood¬ 
stained dagger by him from a hut. 

Beyond stating that Accused 1 was expressing 
and displaying his murderous intent none of the 
witnesses has ascribed any motive for A-l being 
wroth against Appaiah. The threats, if true, 
must have been slighted, treated as empty, as no 
complaint is shown to have been made against 
A-l and the only complaint was to the Amildar 
and that against A-5 and not A-l. The contest 
in the election was between the deceased and 
A-8 amongst the Accused. A-l did not figure in 
it nor does it seem that he espoused the cause of 
any of the rivals. Lack of even a plausible ground 
on which he may be deemed to have been driven 
to indulge in a cruel attack, unmindful of con¬ 
sequences is an important factor to be borne in 
mind while dealing with the case against Accused 
1 as motiveless murders are rare. 

(12) It is no doubt stated in Exhibit P-7 that 
A-l was the assasin and this would have been a 
strong factor against him if it was free from 
suspicion. The Patel P. W. 29 by whom Ex. P-7 
was signed and sent, says that he does not know 
its contents. It was written by his brother P. W. 
34 who is a dismissed patel and is succeeded b: 
Accused 8. The learned Judge has characterised 
him as a very unreliable person and this is borne 
out by his having mentioned only the name of 
Accused 1 in Ex. P-7 though “P. W. 30 told P. W. 
29 in (his) presence that A-l and others had kill¬ 
ed his father”; while he says that signature of 
P. W. 30 was not taken to the report P. W. 30’s 
statement in the committing court was “after 
hearing me (him) P. W. 29 (Patel) to’d Appe 
Gowda (P. W. 34) who wrote the report and they 
took my (his) signature to it”. The evidence of 
P. W. 26 the constable at Tayalur Out-Post who 
received Exhibit P-7 makes it. worse as he says 
that on receipt of Ex. P-7 he noted in his day 
book that “some one” had murdered Appaiah on 
the public road and his statement before the 
Magistrate is that P. W. 34 wrote Ex. P-7 before 
the Police Station, P. W. 29 signed it in the 
presence of P. Ws. 31 and 33. The latter state¬ 
ment is contrary to that of the Patel and the 
said witnesses and the entry is inconsistent with 
the recitals in Ex. P-7. 

There is thus a grave doubt whether Ex. P-7 
is really the first report of the occurrence, whether 
it was written at the village chavadi on the basis 
of the information given by P. W. 30 or prepared 
later near the police station in consultation with 
the witnesses. The discrepancy between the entry 
in the book that ‘some one’ and the statement 
in Ex. P-7 that A-l was the murderer was lext 
unexplained in re-examination of P. W. 26 and 
the book has not been produced. It is now repre¬ 
sented that there is no such book and no entry 
whatever but this was not elicited from the wit¬ 
ness or the Inspector who was examined later. In 
view of this and R. 123 of the Police Manual, 
Volume I, which states: 

“Every literate constable .shall 

maintain a note book in Form No. 22 wherein 

he shall record the work done by him, the facts 

observed, information obtained etc.”, 

the statement of the witness cannot he false or 
ignored. Added to this there is admission of 
P. W. 35 the Police Inspector that P W. 29 the 
Patel had given a petition saying that the ori- 


(Yenkata Ramaiya J.) A. I. R. 

ginal complaint given by him was tom by the 
Inspector and another got written. 

The complaint referred to is Ex. D-13 dated 
13-11-1952 addressed to the Deputy Commissioner 
wherein P. w. 29 mentioned two persons as eye¬ 
witnesses to the murder and alleged that the 
Inspector and his subordinates came to the sixot, 
hurled abuses on him, tore away the report sent 
by him, got some report written by compulsion 
and coerced him to sign it, which is ‘contrary to 
facts. Exhibit P-34 dated 5-11-52 is another re¬ 
port by p. w. 29 addressed to the Daffedar, Taya¬ 
lur circle: wherein information given by two per¬ 
sons about the names of murderers are set forth. 
P. W. 25 the Inspector denies having received any 
report such as Ex. P. 34. The impression left by 
all these is that there was shuffling and mani¬ 
pulation in the representation of the incident. 
Exhibit P-7 cannot therefore claim the impor¬ 
tance and weight due to a First Information Re¬ 
port. 

(13) As regards witnesses to the occurrence, 
two were cited in the charge sheet but only one 
is examined and he is a son of the deceased, 
10 or 12 years of age. His version of the incident 
is that A-4 and A-5 each held one arm of his 
father, A-l pierced his chest with a dagger, A-2 
hit his head with a chopper, that on a cry being 
raised A-2, A-4 and A-5 ran away, A-l then fell¬ 
ed the father and pierced the stomach with a 
dagger and ran away, he told his mother P. W. 
32. then P. W. 33 and P. W. 29 the Patel that 
A-l. A-2, A-4 and A-5 killed the father. The state¬ 
ment with respect to A-2, A-4 and A-5 is con¬ 
tradicted by P. W. 29 who says that only A-l was 
mentioned as murderer. The boy pleads confusion 
for making inconsistent statements about signing 
the report. The attack is said to have taken p’ace 
subsequent to the father saying that he would 
go to shop of P. W. 19 for coffee powder and after 
his return but there is no proof of his having 
gone there. The Bhajane Mane is situated near 
the house of the deceased and out of the 10 or 12 
persons present there, only P. W. 19 came out 
hearing the cry and he too does not say that 
A-l w T as seen. 


The evidence of P. W. 31 who is of a different 
village is that he saw Appaiah being surrounded 
by 4 or 5 persons including A-l and A-2 with 
dagger and chopper, that A-l and A-2 ran after 
Appaiah was struck down and that he did not 
mention what he saw to any one but the police. 
His evidence can only be taken as being sugges¬ 
tive and not positive as regards actual assailants. 
His running away without calling for aid and 
omission to mention the incident to any one is 
however strange. P. W. 33 w r ho speaks to A-l and 
A-2 running away with M. O. 7 and M. O. 9 res¬ 
pectively in their hands; is not a disinterested 
person as he admits that A-l, A-2 and A-5 were 
witnesses for the prosecution in a case in which 
he was accused' of murder. He seems to have tak¬ 


en active interest in this case. That A-l was seat- 
ed and A-2 was standing by his side near the 
house of Appaiah, as spoken to by P. W. 19, be¬ 
fore the occurrence, is not a material circums¬ 
tance against A-l as his own house is close by. 
Unless it is possible to rely on the testimony of 
P. W. 30 the evidence of all those wall not be 
sufficient for the conviction of A-l. 

(14) The learned Assistant Advocate-General 
contended that production of M. O. 7 by A-l 
supports the evidence of P. W. 30. M. O. 7 is of 
course a deadly weapon stained with mammalian 
blood, secured in a hut outside the village 
surrounded by fields at a distance of £ mile (Vide 
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p. W. 17). According to P-29 the mahazar 
it is roofed with cocoanut leaves and date leaves 
and dimension is such as to admit only one per¬ 
son inside. P. W. 18 an attestor of Ex. P-28 which 
embodies the information given by A-l says that 
the hut has no door, shutter and no walls around. 
P. W. 19 the attestor of Ex. P-29 says that A-l and 
A-5 live jointly in a house in the village. Since 
M. O. 7 is an instrument of the kind possessed 
ordinarily by persons in the village, situation and 
condition of the hut were such as to afford easy 
access and entry, to any one. A-l and his brother 
A-5, were living together and both were accused 
of the murder, the production of M. O. 7 by A-l 
is not by itself sufficient to incriminate him 
though it may raise suspicion. It only implies 
that he was aware of M. O. 7 being kept or left 
In hut. 

As observed in —‘P. Kottaya v. Emperor’, AIR 
1947 P. C. 67 at p. 71 (C). 

“Except in cases in which the possession or con- 
oealment of an object, constitutes the gist of 
the offence charged, it can seldom happen that 
information relating to the discovery of a fact 
forms the foundation of the prosecution case. 
It is only one link in the chain of proof and 
the other links must be forged in the manner 
allowed by law.” 

As means of connecting A-l with the offence its 
value depends on the other evidence and chiefly 
Ex. P-7 and that of P. W. 30. In the course of 
the investigation itself Ex. P-7 was denounced 
by the very person who sent it as a substitution 
for a report made earlier, of which nothing is 
known. 

(15) Besides, elements of inconsistency in what 
P. W. 30 has stated on different occasions about 
the persons responsible for the death and the 
report of it, omission to examine the person 
numbered 10 in the charge sheet was urged as 
an infirmity in the prosecution case to discount 
P. W. 30’s evidence. The charge sheet credits 
him with being an eye-witness present at the 
occurrence. If his evidence was made available 
to corroborate P. W. 30, it would certainly have 
been of help for the decision. Unfortunately the 
examination of that person was given up during 
the committal proceedings on the ground that he 
had turned hostile. It is contended that the 
examination was nevertheless necessary and the 
observation of the Judicial Committee in — 
'Stephen Seneviratne v. The king’, AIR 1936 P. C. 
289 at p 300 (D), that 

“witnesses essential to the unfolding of the 
narrative on which the prosecution is based, 
must of course be called by the prosecution 
whether, in the result, the effect of their testi¬ 
mony is for or against the case for the pro¬ 
secution” 

was relied upon. The observation cannot be read 
as laying down an inflexible rule to be invariably 
followed in every case, whatever the consequence 
of letting in the evidence and the reason for 
not adducing it may be. 

The prosecution cannot be expected much less 
enjoined to produce evidence which tends to 
demolish its own case but has to present it in 
fairness in its true colour without twisting or 
straining it for securing a conviction but put it 
jfor consideration by the court, if all available 
j evidence helpful to the prosecution as well as des¬ 
tructive of the case put forward, is placed before 
the court, needless confusion will be caused and 
unnecessary labour will be imposed on the Court, 
mat such a course was not intended to be adopt- 
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ed is clear from what is stated earlier in the same 
case thus : 

“Their Lordships do not desire to lay down any 
rules to fetter discretions on a matter such as 
this which is so dependent on the particular 

circumstances of each case.they cannot, 

speaking generally approve of an idea that a 
prosecution must call witnesses irrespective of 
number and reliability or that a prosecution 
ought to discharge the functions both of prose¬ 
cution and defence.” 

On the assumption that the emission oil the 
part of the prosecution to examine witness No. 
10 in the charge sheet is justified it has the effect 
of leaving the evidence of P. W. 30 alone as that 
of an eye-witness, without the strength of corro¬ 
boration by another and showing that a person 
expected to have knowledge of the incident is un¬ 
willing to support the case against A-l as no rea¬ 
son • whatever is given for his having turned 
hostile. Although it is permissible to base a con¬ 
viction on the testimony of a solitary witness 
and there are instances of such convictions even 
for capital offences, such instances are rare and 
found to be of exceptional circumstances. This 
case cannot be considered to be one of that type 
as the spat of murder is surrounded by houses 
in the village and close to the Bhajanemane 
where people congregate and the time was even¬ 
ing when people usually return home. It is diffi¬ 
cult to assume that none but P. W. 30 could have 
witnessed the commission of the crime or that 
better material could not have been placed be¬ 
fore the Court. Though the murder was brutal 
and dastardly and committed in an outrageous 
maimer in the open street which should attract 
persons to quickly come for aid and catch the 
culprit, they escaped untouched leaving the man 
dead. 

What followed the gruesome event, has instead 
of unravelling the forces which led to it and the 
persons responsible directly or indirectly for the 
commission, has clouded the affair with suspi¬ 
cion and speculation beginning with the P. I. R. 
The investigation was impugned soon after it 
began, as not proper. The Inspector P. W. 35 did 
not apply for the records relating to panchayat 
Election being sent, for verifying whether Appaiah 
was Chairman at all. Nor did he find oat and 
examine the Revenue Inspector who conducted 
the elections. The exp’anation that he cou’d not 
make out where the Revenue Inspector is, is 
puerile as there is no proof of his asking for the 
information and not getting it from the office of 
the Revenue department. Although P. W. 27 
apprised him of the conversation in the Aziz 
garden two days after the crime, he did not visit 
the spot and ascertain from P. Ws. 27 and 23 
the place of conspiracy and of the hearing. 

Although information relating to the coesp ; racy 
appears to have been gathered before the 15th 
November, no reference to the conspiracy is made 
in the application for remand of that date, and 
there is mention of it for the first time in the 
application of 18-12-52. The statement in the 
course of the Inspector’s deposition “I learnt that 
A-5’s brother had married A-6’s sister” cannot 
be true as A-5 and A-6 are of different castes. 
The manner in which statements of the witnes es 
were recorded by noting the substance instead of 
verbatim was criticised but I do not th nk re¬ 
cording the substance of the statements can be 
said to be a non-compliance with the new sub¬ 
section to S. 161, Criminal P. C., which s'ates: 

“The Police Officer may reduce into waiting any 
statement made to him in the course of an 
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examination under this section and if he does 
so he shall make a separate record of the state¬ 
ment of each of such person whose' statement 
he records.” 

— ‘Bejoy Chand v. The State’, AIR 1950 Cal 353 

(E», cited on behalf of the Accu:ed does not sup- 

poit Use contention that the statement shou d oe 
recorded in full. 

Harries C. J„ no doubt states at p. 364 : 

In other words if a police officer examines a 
number of witnesses he cannot record condens¬ 
ed version of the examination of all of them 
or a precis of what the witnesses are supposed 
o nave said. He must record what each wit¬ 
ness says. He cannot for example record that 
witnesses A, B and C said so and so”. 

The case was one in which statements before the 
ponce were sought to be made use of, for the 
purpose of contradiction during the trial and 

nofl°: e ., the ex ® ct . words before the police- and 
not the statements m a ‘boiled form' were deem¬ 
ed necessary. This is made clear by stating later 

“Before concluding I should like to point out that 

ert th!t P0SS t lb e t0 deduce fl ' om the gist record¬ 
ed what witnesses said then, what each witness 

said must be put to the witness, if it is intend- 
S!temen°” tradlCt the Witness by use of such 

eitld t re ’ S llbba Reddi ’. AT R 1943 Mad 23 (F) 
cited by the learned Assistant Advocate General 

favs C down ea thnt W1 th contention n °w ra : s-;d and 

the various witnesses ten 

-r he ne, Y sub-section hits at the 
( practice of writing against the names of cer'ain 

■ witnesses after the first that they corroborafed 

lefvM it m tn nt fh° f th r ear ' lier witness. The seetioi 

rlcmd nr , ? ptlon , the police officer to 

and when E ^ statements of those he esam'n-s, 

d ° cs rec ord statements of a number 

bein? re^ri’ u ach , s tatement must be capab’e of 
ffito S the nih by ll I ef without necessariy look'ng 
\nrr ^ ber ‘ facilitate the s f atomcn*s fce- 
«uL U f ed f ? r pur P° se of contradiction, it is adv's- 

?n wh?nii n0 fS as f f f r as Possible, the exact words 

th ,? statements are made and also to 

ft** n u at a11 ’ on the side of superfluity rather 
oirdssions Vlty aS avoid controversies about 

f^P art/ ^om this the investigation dees not 
seem to have inspired confidence amongst th-* 
villagers and the course as wed as the result of 
the proceedings lend support to it. Th’s is a 

r + J 0r *- cnquiry and appropriate action by 
the authorities. 

(17) Having regard to the factions in the 
village and personal jea^oudes against opponents, 
the possibility of manipulation and deveLpirm^ 
m the case cannot be excluded. There ? s much 
which is not natural.and not- normal to be g'o-s- 
ed wer to justify the conviction. It is highly 
unfortunate that the evidence in such a serious 
case as this, should be riddled with flaws and in- 

r:: St X ICS A Wh ? tCver b ^ the ressons for 

these, the Accused are entitled to have the ad- 

w t age H° f th £ Pr °° f not bein - clear and convinc¬ 
ing to bring home the guilt. 

th i\ 8) JMs consideration. I am of opinion 
that the case is not established beyond doubt 
against the Appellants including Accused l. The 
convictions and sentences are therefore sef as’de 
and A-l, A-6. A-7 and A-8 are all ac~ffitted The 
Accused are directed to be set at liberty forthwith. 

B/D.H.Z. Convictions set aside. 
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MALLAPPA J. 

Mrs. Lucy, Defondant-Appellant v. Francis 
Furtado, and another. Respondents. 

Second Appeals Nos. 541 and 542 of 1950-51, 
D/- 11-11-1952, against decrees cf Sub-J., 

Shimoga, in R. As. Nos. 55 and 56 of 1950-51. 

(a) Limitation Act (1908), S. 5 — Illness of 
party. 

Where an appellant is prevented from 
Hung an appeal on account of her having 

had an abortion & consequent haemorrhage 
the delay of only nine days deserves to be 
condoned. (Para 2) 

Anno: Lim. Act, S. 5 N. 15 Pt. 2. 

(b) Limitation Act (1908), S. 5 — Appeal. 

Where an appeal is filed and is given a 
number and it is later on dismissed on 
the ground of limitation, along with the 
application to condone the delay, an appeal 
lies against the order of dismissal. AIR 
1942 Mad 604, Distinguished. (Para 3) 
Anno: Lim. Act, S. 5 N. 45 Pts. 4, 5. 

.V. Krishnamurthy, for Appellant; R. V. Sri- 
nivasaiya, for Respondent No. 1. 

CASE REFERRED: 

<A) (’42) AIR 1942 Mad 604: ILR (1942) Mad 

658 (Pr 3) 

JUDGMENT: These two appeals have been filed 
against the order of the learned Subordinate Judge 
dismissing R. A. 5o and 56 of 50 51 on the file of 
h:s Court and refusing to condone the delay of a 
few days in filing these appeals. 

(2) The case of the appellant is that she had an 
abortion and severe haemorrhage on 9-5-50 and 
was not able to move about till a day prior to 24-5- 
50 on which day these appeals were filed. The ap¬ 
peals ought to have been filed on 15-5-50 and the 
applicat on was for condonation of delay of nine 
days under the circumstances referred to above. 
That the appellant had an abortion on 9-5-50 and 
that consequently she suffered from severe haemor- 
rh.c ge and was not able to mo/e about for a fort- 
night is supported by the evidence of a respectable 
witness Mrs. Bhaghyamma Samuel Lady Assistant 
Suigcon at Jog. There is absolutely no reason 
suggested in her cross-examination to show that 
she is interested in swearing to what is not true. 
The learned Subordinate Judge has given a flimsy 
reason that the out-patient Register has not been 
summoned. According to him the lady Doctor 
admits that she usually enters in the out-patient’s 
register the names of the out-patients. Consider¬ 
ing that the appellant had an abortion, it would 
not be strange if her name does not find a place 
in the register of the out-patients though the doc¬ 
tor might have attended on her in ner House as in 
that state of her health, the appellant must neces¬ 
sarily have been confined to bed. If at all, she 
could have been an in-pat : ent in the hospital, but 
that is nobody’s case. Even if she was an in-pa¬ 
tient, her name could not have found a place in the 
outpatient register. On the other hand if the 
abortion took place in her house as sworn to by 
the lady doctor who attended on her, it cannot be 
said that the patient could have attended the hos¬ 
pital as an outpatient and it is unlikely that her 
name could have found a place in the out-patient 
register. In fact it ?s elicited in the cross-exami¬ 
nation of the witness that the appellant was not 
able to go to the Hospital. In these circumstances, 
it is difficult to understand why the delay was not 
condoned. It is no doubt true that it is in the 
discretion of the Courts below to refuse to condone 
the delay and that discretion should not be lightly 
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interfered with by appellate Courts. I am, how¬ 
ever, inclined to think that no better case for con¬ 
doning the delay can be found than in a case like 
this where the appellant was prevented from filing 
the appeals on account of her having had an abor¬ 
tion and consequent haemorrhage and the delay is 
only one of nine days. I am inclined to think 
that the order of the learned Subordinate Judge 
is, to say the least, perverse. His order dismiss¬ 
ing the two appeals is, therefore, set aside and the 
delay in filing the two appeals condoned. They 
will be taken on file and proceeded with according 
to law. No order as to costs. 

(3) It was also contended during the course of 
arguments that no appeal lies in cases of this kind 
and a decision reported in — ‘Kamaraja Kantulu 
v. Balia Saramma', AIR 1942 Mad 604 (A) was 
relied on. King J, in that case observed that the 
appeal he was dealing with was not really an ap¬ 
peal against the orders of the District Judge dis¬ 
missing the appeal, but an appeal against the 
orders of the District Judge refusing to excuse the 
delay against which no second appeal is provided. 
It is contended in this case also that no second ap¬ 
peal is maintainable. There is no reported case 
of our Court on this aspect of the matter, though 
it is conceded that numerous appeals have been 
filed agamst such orders and disposed of as appeals 
in this Court. However, an unreported case to 
the contrary was brought to my notice. But what 
is to be remembered in cases of this kind is that 
when an appeal is filed and is given a number and 
it is later on dismissed on me ground of limita¬ 
tion, along with the application to condone the de¬ 
lay, it cannot but be said that the appeal stands 
dismissed. In fact decrees have been drawn up 
in these appeals and if any amendment of the de¬ 
cree for any good reason is to be sought on the 
ground that it is not in accordance with the order 
of the lower Court, the question that arises would 
be whether the trial Court has any jurisdiction to 
allow it at all, as its decree has been confirmed by 
the decree of the appellate Court. When a suit 
is filed and it is dismissed after a number is given 
to it on the ground that it is barred by time, can 
it be said thU no appeal lies against the judgment 
and decree of the trial Court? In fact a plaint 
could be rejected under Order 7, Rule 11, Civil 
P. C. But even against such an order of rejection, 
which amounts to a decree, an appeal can be filed. 
It must, however, be stated that the cases now un¬ 
der consideration have to be distinguished from the 
case wh’ch King J. had to deal with, as in that 
case no number to the appeal had evidently been 
given, as has been done in the regular appeals now 
under consideration, and the order passed in that 
case was one of rejecting the appeal as barred by 

I time and refusing to condone the delay. I do not, 
therefore, find sny substance in the contention that 
the second appeals do not-lie in cases of this kind. 

B/V.S.B. Appeals allowed. 
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VENKATARAMAIYA AND MALLAPPA JJ. 

T. S. Nateshmurthy and others, Plaintiffs-Appel- 
lants v. Govt, of Mysore. 

Regular Appeal No. 108 of 1949-50, D/- 22-1-1953, 
against decree of Addl. Sub-J. Mandya in O. S. 
No. 11 of 1947-48. 

Hindu Law — Religious Endowment — Mutt — 
Representation — (Civil P. C. (1903), O. 1, R. 10). 

Persons who are deprived of management of 
Mutt by an order passed in accordance with 
law cannot represent the mutt in the proceed¬ 


ings for enforcement of the mortgage against 
the mutt. 11 Ind Cas 290 (All), Rel. on; 43 
Mys 466, distinguished. (Para 3) 

Anno: C. P. C., O. 1, R. 10. N. ‘iff. 


M. Lakshminarayana Rao. 
Somanatha Iyer Advocate 
ment. 


for Appellants; A. R. 
General, for Govern- 


CASES REFERRED : 

(A) 43 Mys 466 

(B) (Tl) 11 Ind Cas 290 (All) 


Paras 

3 

4 


VENKATARAMAIYA J. : 

Tills appeal arises from a suit for possession of 
the lands described in the plaint schedule and 
mesne profits. The plaintiffs are the sons of the 
purchaser of these properties at a Court sale held 
in execution of a mortgage decree obtained by him 
against two persons Mallikarjunaswamy and his 
father Mallappa. Defendant is the Government 
of Mysore whose servants are said to have wrong¬ 
fully dispossessed the plaintiffs. That the proper¬ 
ties were hypothecated to plaintiff's lather under 
a registered deed, Ex. A, dated 20-6-1932 executed 
by Mallappa and his son, that the mortgage was 
sued upon in O. S. No. 77 of 43-44, that in Execu¬ 
tion Case No. 108 of 43-44 the properties were pur¬ 
chased by plaintiffs’ father in satisfaction of the 
decree and that subsequent proceedings in Mis. 101 
of 45-46 also indicate delivery’ may all be deemed 
to be proved. The suit is dismissed on the ground 
that the properties did not belong to the defend¬ 
ant-judgment-debtors but to the. Channabasava- 
swamy Mutt of PoorigaH. that the management of 
the properties was taken over by Government 
under an order dated 7-12-1938 and that the pro¬ 
ceedings relied upon are not binding on the Mutt. 

(2) Although it was alleged in the pleadings 
that the lands in dispute were the property of de¬ 
fendant. it is not and cannot be now disputed that 
the Mutt is the real owner. There is overwhelming 
evidence to show* this and unqualified admission 
of the judgment-debtors themselves in the petitions 
and statements previously made by them (See Ex. 
12) to support it. The argument that 3rd item should 
at least be held to be the private property of the 
defendants cannot be accepted as the prior admis¬ 
sion was absolute and unqualified with respect to 
all the items and the evidence shows that it was 
acquired with the aid of Mutt properties and treat¬ 
ed as such. It is also clear that as a result of the 
complaints about mismanagement of the propert¬ 
ies an order was passed by Government on 7-12- 
1938 after enquiry for vesting the management in 
Government and possession of the properties was 
actually taken by the officers of Government on 
29-5-1941. 

(3) The contention of Sri Lakshminarayana Rao 
learned Counsel for appellants Is that the mortga¬ 
gors who were the defendants in the case were the 
managers of the Mutt, the amounts were utilised 
for the benefit of the Mutt and therefore the pro¬ 
ceedings culminating in the Court sale are bind¬ 
ing on the Mutt and Government. For one thing 
this is not the ground on which relief was claimed 
in the plaint and the prior litigation too proceeded 
on the footing that the lands were the private pro¬ 
perty of defendants. Secondly the defendants, hav¬ 
ing ceased to be the managers and being deprived 
of the properties could not represent the Mutt ini 
the proceedings for enforcement of the mortgage.! 
Whatever may be the effect of these against the 
defendants, the rights of the Mutt as owner of 
the lands remain undisturbed. The question at 
present is not whether the debt was contracted for 
a purpose binding on the Mutt but whether the 
the suit and the subsequent proceedings are bind- 
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ing on it. The debtors may have been the mana¬ 
gers at the time the mortgages were effected but 
had ceased to be so when the suit was tiled. 43 Mys. 
466 (A) cited i£r Appellants cannot be considered 
as supporting the view that persons who are de¬ 
prived of management of Mutt by an order passed 
in accordance with law can act for or on behalf 
of the Mutt. 

(4) The decision of the Calcutta High Court in 
— 'Ganga Sahai v. Indarjit Singh*, 11 Ind Cas 290 
(All) (B), is that when a decree lias been obtained 
against a person on the allegation that he is the 
shebait of a temple and is sought to be executed 
against the successor of the judgment-debtor it is 
open to the person against whom the application 
for execution is made to show that the decree was 
obtained against a person who was not a shebait and 
that consequently it is not capable of execution 
against the properties of the endowment in his 
hands. The sale relied upon by plaintiffs cannot 
be regarded as conveying to the purchaser the 
rights of the Mutt in the plaint schedule proper¬ 
ties. There is no reason to interfere with the dis¬ 
missal of the suit. The appeal is consequently dis¬ 
missed with costs. 

B/D.H. Appeal dismissed. 


Manche Gowda y. Basaajma (Vasudevamurth'y J.) 


A. I. BV 

eludes a step-mother—is of course entitled to claim 
a share; and where joint family property passes 
to a single coparcener by survivorship, it shall so 
pass subject to the rights to shares of the classes, 
of females enumerated earlier in that section. 

Under Section 8(2) such share* shall be fixed as. 
follows: 

(a) iii the case of the widow, one-half of what 

her husband, if he were alive, would receive 
as his share; 

(b) in the case of the mother, one-half of the 
share of a son if she has a son alive, and, 
in any other case, one-half of what her 
husband, if he were alive, would receive as 
his share. 

We are not concerned in this case with sub-clause 

(c). Clause (3) provides that the term ‘widow* 
includes a step-mother, and the term ‘son* in¬ 
cludes a step-son as also a grandson and a great 
grand-son. Clause (4) provides that fractional shares 
of the females as fixed above shall relate to the 
share of the husband, son, father or brother as 
the case may be and their value shall be ascer¬ 
tained by treating one share as allotted to the 
male & assigning therefrom the proper fractional 1 
shares to the female relatives. 
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Manche Gowda, Defendant-Appellant v. Bas- 
amma, Plaintiff-Respondent. 

Second Appeal No. 443 of 1951-52, D/- 21-1-1953, 
against decree of Sub-J., Mandva. in R. A. No. 133 
of 1950-51. 

(Mysore) Hindu Law Women’s Rights Act (10 
of 1933), S. 8(2) (a) (b) — Share of step-mother. 

A Step-mother claiming a partition against 
her stepson who has become the sole surviving 
coparcener is entitled to a 1/4 & not to a 1/3 
share. 15 Mys LJ 85; 50 Mys HCR 171, Ref. 

(Paras 6, 7) 

D. M. Chandrasekhar, for Appellant; K. S. Putta- 
swamy, for Respondent. 

CASES REFERRED : Paras 

(A) (’36) 15 Mvs LJ 85 5 

(B) 50 Mys HCR 171 6 

JUDGMENT: This second appeal arises out of 
a suit filed by the plaintiff for partition and posses¬ 
sion of her share in the plaint schedule properties. 
The plaintiff is the step-mother of the defendant 
who has become the sole surviving coparcener of 
the family after his father’s death. The plaintiff 
claimed in the plaint as originally filed a jth share 
in the properties and later by an amendment she 
claimed l/3rd. Both the lower Courts have award¬ 
ed a l/3rd share to her and the defendant has 
appealed 

(2) The only point that arises in this appeal is 
the share to which the plaintiff is entitled. The 
appellant contends that it is only *th while the 
respondent urges that the lower Courts have right¬ 
ly decreed a third share in her favour. The lower 
Courts have assumed that she is entitled to a 
1 /3rd share and there is no discussion in this 
matter at all. There are also no reported deci¬ 
sions of this Court directly bearing on this matter 
and there can of course be no precedents in Courts 
outside the State as the question arises under the 
Hindu Law Women’s Rights Act which is peculiar 
to Mysore. Section 8 of that Act declares who aro 
all the females entitled to claim a share at a 
partition and the mother—which expression in- 


(3) It is contended by Mr. K. S. Puttaswamy 
learned counsel for the respondent, that S. 8, Cl.. 
(2)(b) applies to this case and that the plaintiff as 
the mother is entitled to one-half of the share 
of the son, the defendant, and consequently she 
would be entitled to a third of the properties 
while the defendant would be entitled to 2/3rds 
For the appellant Mr. D. M. Chandrasekhar, his- 
learned counsel, has contended that it is Cl. (2) (a)' 
that applies as it is a case of a widow who is 
claiming a share and that she is entitled to get 
only one-half of what her husband, if he were 
alive, would receive as his share. It must be ob¬ 
served that nowhere in that section have any 
female relatives been awarded more than one-half 
or one-fourth of the shares of a husband or a son 
or a brother or a father and it is not clear why 
if a mother is claiming a share from her only son, 
as in this case, she should be given a larger share 
than what she would have been entitled to, had 
she been claiming, say from others like her 
daughter-in-law or a brother of her husband or 
his widow or her father-in-law. The son has 
obviously a better and stronger claim for consi¬ 
deration than those others as he would have to 
perform the ceremonies of his father and mother 
and other religious rites and perpetuate the family 
line and maintain the family’s prestige. 

(4) It is argued for the respondent that the ex¬ 
pression “in the case of the mother, one-half of 
the share of a son if she has a son alive’’ in S. 8, 
Cl. 2(b) must be read literally as meaning one- 
half of the share of the defendant; as he is a 
son within the meaning of sub-section (3), al¬ 
though he is a step-son, who is alive at the date 
of the partition and that Cl. (2) (a) does not apply. 
The word ‘mother’ appears in S. 8, Cl. (l)(a) as 
well as in Cl. (l)(b). In Section 8, Cl. (lHa) the 
case of a partition of joint family property bet¬ 
ween a person and his son or sons, his mother, his 
unmarried daughters and the widows and 
unmarried daughters of the pre-deceased undivided 
sons and brothers who have left no male issue 
has been provided for. In Section 8, Cl. (l)(b) a 
case of partition of joint family property among 
brothers, their mother, their unmarried daughters 
and the widows and unmarried daughters of their 
pre-deceased undivided brothers who have left no 
male issue has been similarly provided for. Clauses 
(2)(b) and (c) of that section, I think, were meant 
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to apply to the case of a partition between persons 
or classes of persons envisaged in Cl. (l)(a) and 
(b) while Cl. (2) (a) is more appropriate to apply 
where, as in this case, the widow is claiming a 
share as against a sole surviving coparcener like 
her son who is entitled to the rest. 

(5) If the words ‘.‘if she has a son alive” in 
S 8(2) (b) are meant to include the case of a 
living son like the defendant, the defendant’s exis¬ 
tence would operate to cut down his own share 
and that could not be the intention of the legisla¬ 
ture or a proper construction to put. Sir D Arcy 
Reilly, C. J. found a similar difficulty in interpreting 
Cl. (g) of sub-s. (2) of S. 10 in — ‘Govinda Rao 
v. Chandra Bai’, 15 Mys L J 85 (A). He observed 
that that clause was not easy to interpret. That 
sub-clause reads: 
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In — ‘50 Mys H C R 171 (B)’, sub-clauses (a) and 
(c) of Cl. 2 of S. 8 were applied in order to deter¬ 
mine the shares at a parti cion between a mother 
and her two sons, i.e. two brothers, and the sons 
and daughters of another predeceased brother. 
While interpreting the expression ‘shall relate to 
the share of’ the deceased and treating one share 
as allotted and ‘assigning therefrom’ the share 
due to a female which are found in S. 8. Cl. 4 has 
been specifically noticed and relied upon. 

(7) In the result, this appeal is allowed, the deci¬ 
sions of the Courts below are modified and the- 
plaintiff is held entitled to a fourth share instead 
of one-third. The parties will bear their own 
costs in this second appeal. 

g I ji Appeal allowed. 


S. 10(2) Stridhana includes— 

x x xx 

(2)(g) “Property taken by inheritance by a 

female.except when there is a 

daughter or daughter’s son of the pro¬ 
positus alive at the time the property is 
inherited.” 

It was urged before him that the daughter who 
was claiming an absolute estate based upon that 
section could not validly do so as there had been 
another daughter of the propositus alive when 
he died and who had since passed away. Sir 
D’Arcy Reilly pointed out how a literal interpreta¬ 
tion of that sub-section would lead to an absur¬ 
dity as a daughter would be prevented from taking 
her share of her father’s property as stridhana 
because of her own existence, and if the legislature 
really meant such a result to follow he expected 
they would have made their intention clear by 
more appropriate language. 

A construction which is sought to be pul upon 
S. 8, Cl. 2 would lead to a somewhat similar result. 
One would have expected if a son was to be speci¬ 
fically chosen for being treated less generously 
vis-a-vis his mother as compared with the other 
more distant agnate or cognate relations' the legis¬ 
lature would have made it clear. I do not think 
the legislature would not have taken into consi¬ 
deration the usual and universally accepted notion 
among Hindus that the son occupies a very im¬ 
portant position in the family and has onerous 
duties and responsibilities both religious and secu¬ 
lar according to Hindu Law. Manu has emphasised 
the Vedic injunction regarding the necessity of a 
son thus: 

“Through a son, he conquers the worlds; through 
a son’s son, he obtains immortality but through 
his son’s grand-son, he gains the world of the 
Sun. Because a son delivers his father from the 
hell ‘put', he was therefore called ‘putra’ (a 
deliverer from ‘Put’).” 

See Mayne on Hindu Law and Usage, 11th edition, 
para 66, p. 105. 

(6) In my opinion, therefore what that sub-sec- 
| tion means is that in the case of the mother she 
gets one-half of the share which a son would have 
got if, a son of hers was alive on the date of the 
partition, if she is claiming the share as a mother 
as against several sons and grand-sons; while in 
any other case or where she is claiming as a 
widow of her deceased husband, she would be en¬ 
titled to one-half of what her husband, if he were 
alive, would receive as his share. In the illustration 
given to that section the shares at a partition of 
a father, his son, his mother and two daughters 
are given as 1, 1 , i and j respectively, and that I 
think is more in favour of the construction which 
would justify awarding half a share to the mother. 
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Thimmarayappa, Plaintiff-Appellant v. Narayan¬ 
appa and others, Defendants-Respondent-s. 

Second Appeal No. 602 of 1950-51, D/- 13-1- 
1953. from decree of Addl. Sub-J., Bangalore, in. 
R. A. No. 166 Of 1950-51. 

(a) T. P. Act (1882), S. 105 — Lease or licence 
— (Easements Act (1882), S. 52). 

The term ‘lease’ imports that exclusive 
possession is given to the transferee of the 
premises conveyed, while licence on the other 
hand, is permission to do some act which 
without permission it would be unlawful to 
do. 

The entire area of the large piece of Muni¬ 
cipal land with numerous constructions on it 
was not delivered over to the possession of 
the plaintiff. The Municipality and the Public 
generally and other persons who had interest 
in the restaurant were free to move about in. 
the area and the Municipality apparently re¬ 
tained full control over the land and its use 
and enjoyment in spile of the arrangement. 
Held that it was not a lease. 51 Mys HCR. 
47, Relied on. (Para 5) 

Anno: T. P. Act, S. 105 Ns. 13, 14; Easements 
Act, S. 52 N. 4. 

(b) Easements Act (1882), S. 52 — Lease or 
licence — (Deed — Construction — Lease or 
licence) — (T. P. Act (1882), S. 105). 

Plaintiff applying to Municipality for grant 
of a lease-right for vending fruits on monthly 
rental — Recommendation of Market Supe¬ 
rintendent forwarded by Managing Committee 
— Municipal Council at a meeting passing 
resolution and accepting Managing Com¬ 
mittee’s suggestion — Deed reciting that by 
resolution Municipality had agreed to lease 
the land to plaintiff — Recital in deed held 
was incorrect — Resolution held permitting 
applicant to vend fruits on the specified land 
and not granting land on lease — Deed held 
was merely a licence and not a lease. 

(Para 5) 

Anno: Easements Act, S. 52 N. 4; T. P. Act, S'. 
105 N. 14. 

(c) Easements Act (1882), Ss. 60, 61, 63 and 04 
— Scope -- (T. P. Act (1882), Ss. 105, 106). 

There is no provision either in S. 60, 61, 63 
or 64 for the issue of any notice, much less 
for giving any specified time as in the case 
of leases, before a licence can be revoked 
There is no doubt that a Municipality is not 
outside the provisions of the T. P. Act and 
that if it has granted a lease, notice must be 
given before the same can be terminated. 
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it has been observed that the border line bet¬ 
ween a licence and a lease is often exceedingly 
(Inn ana that even the itse of expressions such as 

temporary accommodation” and "compensation” 

instead oi tenancy & rent is inconclusive of the 

circumstance whether me arrangement amounts 

to a lease. In — ‘Indul v. Dcbi', AIR 1926 Nag 174 

'l'), there was an agreement to pay some grain 

pei loaicaily to the owner of a piece of land on 

account oi damage to be caused to his land by 

ftie defendants using it to lake their carts and 

cattle over it and that was construed as a lease 

mainly on the ground that the right was heritable 

and irrevocable, and it can have no application 

to the present case, it is a question of fact in 

each case whether a particular arrangement 

amounts to a lease or licence and other cases can 

I merely be a guide in such interpretation. As 

already pointed out the proper interpretation to be 

put on Ex. 3 is that it is a licence and not a 
lease. 

(7) In this connection, it has been urged for the 
respondents th_t Ex. 3 cannot be enforced if it is 
to be deemed as a lease of immoveable property; 
such a lease can only be granted by the Muni¬ 
cipal Council under S. 41, Mysore City Munici¬ 
palities Act; that in this case, the resolution Ex. 

3 was only to the effect that the plaintiff should 
be permitted to vend fin its in the Bus Stand and 
any agreement that could be entered into with 
bim thereafter by the Commissioner could only 
be in terms of that resolution and the Commis¬ 
sioner had no power to enter into an arrangement 
of lease with the plaintiff. Exhibit III is also, it is 
urged, not in accordance with the requirements 
of Ss. 251 and 252 of that Act. Under S. 251(c) no 
contract for the purchase, sale, lease, mortgage, or 
other transfer of immoveable property shall be en¬ 
tered into by the Municipal Commissioner except 
with the approval or sanction of the Municipal 
Council; and under S. 252(2) read with S. 41(7) 
such a contract should be in writing and signed 
by the President and attested by two other Council¬ 
lors and realc-d by the Municipality. These forma¬ 
lities not having been observed in this case, it is 
urged that the agreement Ex. 3 is void; and for 
that position reliance is placed on — ‘23 Mys 
C. C. R. 119 (G)’, which supports it. It is, how¬ 
ever, urged for the appellant that the later case 
in ‘8 Mys LJ 412 (H)’, would govern this 

case. But it is seen that in Che latter case the 
defendant had enjoyed the benefit of the contract 
and collected tolls which the Municipality would 
have collected but for the contract with the defen¬ 
dant, and it was held that he was liable under 
S. 65, Contract Act to pay the balance of the rent 
due to the Municipality. The question of directly 
enforcing the terms of the contract did not there¬ 
fore really arise in that case, and in fact it is 
observed at p. 418 of the report, that they were 
not concerned with a case where the contract was 
still executory and there was no need to consider 
the question whether non-compliance with the 
statutory formalities of the Municipal Act would 
prevent either party from enforcing performance 
against the other of such contract. 

(8) The next contention of Mr. Kanakasabapathy 
is that an injunction had been granted against 
the Municipality by the Munsiff and as the Muni¬ 
cipality had not appealed that decree had become 
final; and the present Respondents one to six who 
claim under the Municipality respondent seven 
could not. by filing an appeal of their own before 
the District Judge, get over or nullify the effect 
of the decree ? gainst the Municipal Council. This 
contention no doubt at first sight appears to be 
somewhat formidable against the Municipality & 
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defendants two to seven. But it has to be observ¬ 
ed that the lower Appellate Court had powers even 
m such a case under O. 41, R. 33, C. P. C. to pass 
any decree or make any order which ought to have 
oeen passed or made by the trial Court and the 
pouer could be exercised by the lower appellate 
oouiu in favour of or any of the respondents or 
parses although such respondents or parties may 
not have filed any appeal or objection. Moreover, 
aeiendanus two to seven were impleaded in the 
Case by reason of the grant of permits in their 
favour before the plaintiff filed his amended 
plaint, and if the Municipality had so granted 
permits before the date when the suit must be 
deemed to have been filed against those defen¬ 
dants any decision which may be passed in the 
suit against the Municipality would not be bind¬ 
ing on these defendants also as by that time the 
Municipality had already parted with certain 
rights m their favour. In fact on behalf of defen¬ 
dants 2 to 7, it was rather strongly argued that if 
tne Municipality for instance had colluded with 
the plaintiff & not chosen even to defend the suit 
nevertheless defendants two to seven, who are 
grantees of certain rights, could on their own 
i ights seek to defend the same. The respondents 
have also pointed out that in the appeal memo 
before this Court the appellant has taken no such 
ground and this, it is urged, shows that he him¬ 
self thought that there was not much force in this 
contention. 

(9) In this connection reliance has been placed 
for the appellant on — ‘Chandrika Bakhsh v. 
Indar Bikram Singh’, AIR 1916 P. C. 14 (I), and 

Tt_ K an j 1 & Co. v. Natvarlal M. Jhaveri’, 
AIR 1932 Bom 78 (J). in the first case it was 
admitted by the defendant concerned, and found 
by the Sub-Judge, that the contesting defendant 
had no title of his own to protect and was a mere 
impertinent intervener’ in another person’s affair 
It was therefore held by their Lordships of the 
Privy Council that he could not have maintained 
an appeal before the Judicial Commissioner to 
whom he had appealed. In the latter case which 
was one arising under the Companies’ Act the 
appellant's interests were in no way affected by 
die order of the lower Court and therefore it was 
rightly held that he had no right to appeal against 
the decision. That can certainly not be said of 
defendants two to seven who have rights of their 
own to defend and a real stake in the litigation. 

In this court it has been held that, though powers 
under O. 41, R. 33, c. P C. should be cautiously ap¬ 
plied, e.g. in cases where but for the recourse to it 
the ends of justice would be defeated and the rule 
should not be allowed to be invoked in favour of 
a litigant so as to enable him to effect the pro¬ 
visions of other statutes such as Limitation Act, 
Court-fees Act and other provisions of the Code 
of Civil Procedure, recourse to which may have 
given him requisite relief, still such powers could 
properly be invoked to do justice between the par¬ 
ties; See ‘31 Mys. C. C. R. 218 (K) and — ‘Ranga- 
char v. Srinivasa Rangachar’, 45 Mys. H. C. R. 450 
(L). If in the circumstances of this case it is 
found that an injunction, not to grant licences, 
could not have been made in favour of the plain¬ 
tiff against the Municipality much less against 
defendants two to seven it is difficult to accept 
the argument for the appellant that the injunc¬ 
tion could be retained as against the Municipali¬ 
ty while cancelling the same so far as it affects 
defendants two to seven. Defendants two to 
seven who were clearly affected by the decree of 
the Munsiff appealed in time and the Municipa¬ 
lity was also impleaded in the appeal. I think 
it is not an unreasonable contention on their part 
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as Respondent 2. The appeal came to be heard 
by the Additional Subordinate Judge, Bangalore, 
who reversed the Munsih s decision and dismissed 
the plaintiffs suit. The plaintiff has come up in 
Second Appeal. 

<3) The appeal has been argued fully and at con¬ 
siderable length by Counsel who appeared for the 
appellant as well as for the Corporation and for 
defendants 2 to 7. I do not see any reason, how¬ 
ever, to interfere with the Judgment of the lower 


Mysore 91 


in spite of the arrangement. The Plaintiff applied 
as per Ex. X requesting the grant of “a lease 
right for vending fruits” in the Bus Stand and 
offered to pay a rent ot Rs. 32/- per month. That 
application was considered by the Market Superin¬ 
tendent who made a report as per Ex. 9 to the 
Managing Committee recommending that the 
Plaintiff may be permitted to vend fruits in the 
Bus Stand on that rent. His recommendation was 
accepted by the Managing Committee and they 
forwardprf their omnion to the Municipal Council 


Appellate Court. 

(4) Mr. Kanakasabapathy, learned Counsel lor 
the appellant, contends mat tne rights in favour 
of the Plaintiff under Ex. Ill is really in the 
nature of a lease and not a mere licence. He re¬ 
presents that though it is termed an agreement in 
the opening paragraph it has referred to the agree¬ 
ment to ‘lease’ the schedule land in accordance 
with the resolution of the Municipality dated 2-12- 
1948. A monthly ‘rent’ payable by the 5th of each 
month has been provided and there is a provi¬ 
sion that a ‘schedule* has been given in which 
the land known as Kalasipalyam Bus Stand has 
been described, and it has been further provided 
that the plaintiff will not ‘sub-let’ it to others 
or use it for any purport other than vending 
fruits. The agreement is also on a stamp paper 
of the value ol Rs. 3-12-0 which is the proper stamp 
for a lease deed and not a mere agreement, and 


who at a meeting held on 2-12-1948 passed a reso¬ 
lution accepting the Managing Committee’s sug¬ 
gestion. Thereafter, Ex. 3 came to be executed. 
In Ex. 3, a specific reference has been made to 
the resolution of the Municipal Council of 2-12- 
1943; it has been recited in Ex. 3 that by that 
resolution the Municipality had agreed to lease 
the schedule land to the plaintiff. This was clearly 
incorrect. The resolution was that the plaintiff 
shoud be permitted to vend fruits and not that 
the land should be granted to him on lease. It is 
rather unfortunate that this mistake should have 
occurred and that has given rise to all this litiga¬ 
tion. But there is no doubt that the Plaintiff 
must have been fully aware of the exact impli¬ 
cations of the Municipal Council granting his ap¬ 
plication to vend fruits on a monthly rental in 
the Bus Stand. It must therefore be held that 
Ex. 3 merely evidences a licence and not a lease. 


there is a specific provision in para, three of it 
that the Municipality reserves the right to resume 
it if the plaintiff committed any act in violation 
of the agreement. He urges that the last provi¬ 
sion shows that the Municipality could have re¬ 
sumed the land or taken possession only for any 
default on the part of the plaintiff. As against 
this, it is contended for the respondents that there 
is no conveyance of the land in question and that 
what is granted under Ex. 3 is merely the right 
to vend fruits in accordance with Ex. 8, the reso¬ 
lution dated 2-12-1948, of the Municipal Council 
which in turn accepted the recommendation of the 
Chairman of the Managing Committee that the 
plaintiff may be permitted to do so on a monthly 
rent of Rs. 32/-. I am inclined to agree with the 
respondents’ contentions in this matter. 


(6) There is no stipulation in Ex. 3 that the 
Plaintiff should have the monopoly of vending 
fruits in the Bus Stand or that the Municipality 
had no right to issue similar licences to others. 
The Plaintiff has come to Court with a specific 
plea that he was granted such monopoly rights 
and has let in no evidence apart from Ex. 3 in 
favour of such a claim. If the arrangement is not 
a lease but a licence, under Ss. GO and 61, Ease¬ 
ments Act, the same may be revoked at any time 
by the grantor either expressly or by implication 
unless it is coupled with a transfer of property 
and such transfer is in force or the licencee act¬ 
ing upon the licence has executed a work of a 
permanent character and incurred expenses in the 
execution. Where such a licence is revoked, the 
licencee is entitled to a reasonable time to leave 


(5) A lease of immoveable property has been 
defined as a transfer of a right to enjoy such 
property made for a certain time express or im¬ 
plied or in perpetuity. In — ‘al Mys H. C. R. 47 
(A)', it has been held that the term ‘lease’ imports 
that exclusive possession is given to the transferee 
of the premises conveyed, while licence on the 
other hand, is permission to do some act which 
'without permission it would be unlawful to do. 
In that case an arrangement between the parties 
to raise casuarina trees by one of them on a 
piece of land belonging to one of them with a 
view to dividing the proceeds between them, 
was held not to amount to a lease. The 
distinction between a lease and a licence it 
was observed depended upon whether sole and ex¬ 
clusive possession is given to the transferee and 
if no such exclusive possession was given, and if 
the transferor still retained control over the land, 
it would amount to a licence and not a lease. The 
entire area of the large piece of Municipal land 
included in the boundaries given in the schedule 
known as Kalasipalyam Bus Stand with numerous 
constructions on It including a restaurant was cer¬ 
tainly not delivered over to the possession of the 
Plaintiff. The Municipality and the public 
generally and other persons who had Interest in 
the restaurant were free to move about in the 
area and the Municipality apparently retained full 
‘control over the land and its use and enjoyment 


the property affected thereby and to remove any 
goods which he has been allowed to place on such 
property and even where a licence has been grant- 
eel for a consideration & the licencee without any 
fault of his own, is evicted by the grantor before 
he has fully enjoyed under the licence the right 
for which he contracted he is entitled to recover 
compensation from the grantor; see — ‘Dominion 
of India v. R. B. Sohan Lai’, AIR 1950 EP 40 (B). 
There is no provision either in Ss. 60, 61, 63, or 64 
for the issue of any notice, much less for giving 
any specified time as in the case of lecses before a 
licence can be revoked. Mr. Kanakasabapathy has 
cited — ‘Amimullah v. Emperor’, AIR 1928 All 95 

(C) , for the position that a Municipality is not 
outside the provisions of the Transfer of Property 
Act and that if it has granted a lease, notice must 
be given before the same can be terminated. There 
is no doubt it is so. In — ‘Mohamed Rowther v. 
Tinnevelly Municipal Council’, AIR 1938 Mad 746 

(D) , also cited by him the right to collect the 
fees of slaughter houses and fish bazaars was held 
to amount to a profit arising out of land & there¬ 
fore fell within the definition of immoveable pro¬ 
perty as given in S. 3, Cl. (25) of the General 
Clauses Act. There the rents or profits were 
clearly attributable to the shops or bazaars and 
it was not a mere right to vend things within 
an open area. He has referred to — ‘O. G. Ganguly 
v. Kajnalpat Singh’, AIR 1947 Cal 236 (D) where 
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(K) (V24) AIR 1937 Mad 140: 169 Ind Cas 26 15 
(Id 27 Mys CCR 155 23 

(M) 42 Mys HCR 163 23 

(N) 49 Mys HCR 530 23 

(O) 51 Mys HCR 112 23 

(P) (’37) 15 Mys LJ 230 23, 26 

(PI) (.V3S) AIR 1951 Mys 126: ILR (1951) Mys 

4L4 24j 

(Q) (V13) AIR 1926 PC 105: 53 Ind App 204 

(PC) 24 

(R) (’73-74) 1 Ind App 321: 14 Beng LR 187 

(PC) 24 26 29 

(S) (’78 79) 6 Ind App 88: 5 Cal 148 (PC) ’ 24 

(T) (’04» 27 Mad 243: 14 Mad LJ 84 (PB) 26 

(U) C82) 4 Mad 1 (FB) 26 

(V) 4 Mys CCR 26 26 

(W) 5 Mys CCR 69 26 

(X) 7 Mys CCR 15 26 

(Y) 10 Mys CCR 71 26 

(Z) 21 Mys CCR 145 27 

(Zl) (V38) AIR 1951 Mys 38: ILR (1951) Mys 

259 (FB) 27 

(Z2) (V38) S. A. No. 499 of 1951-52 (Mys) 30 
(Z3) (V36) AIR 1949 All 685: ILR (1951) 1 All 
62 (FB) 30 

(Z4) (V6) AIR 1919 Mad 75: 42 Mad 711 (FB) 30 

(Z5) (V6) AIR 1919 Mad 1175: 41 Mad 136 30 

(Z6) (V8) AIR 1921 Pat 447: 62 Ind Cas 132 
(FB) 30 

(Z7) (V9) AIR 1922 Pat 450: 1 Pat 506 30 

(Z8) (’35) 14 Mvs LJ 510 30 

(Z9) (’39) 18 Mys LJ 113 30 

(Z10) (’39) 18 Mys LJ 133 30 

MEDAPA C. J. : 

The facts of the case which led up to this appeal 
have been set out in full in the judgment of the 
trial court as also in the judgment of my learned 
brother Justice Sri B. Vasudevamurthy which I 
have had the advantage of perusing; they need 
not therefore be reiterated. This appeal was 
directed to be placed before a Full Bench as its 
disposal involved a consideration, rather a recon¬ 
sideration of the views of this High Court on a 
very important point of Hindu Law, regarding 
which a definite view had been taken from a long 
time. The necessity for the reconsideration arose 
on account of the decision of the Supreme Court 
reported in — ‘Pannalal v. Mt. Naraini’, AIR 1952 
SC 170 (A). The important point of Hindu Law 
referred to above is whether the pious obligation 
of a son to discharge his father’s debt arises dur¬ 
ing the lifetime of his father. The point, as al¬ 
ready stated, was well settled in Mysore. The 
views of the High Courts outside the State were 
also equally definite and well settled and the im¬ 
portance which this matter has now assumed, is 
due to the fact that the view of our High Court 
Is diametrically opposed to the view held in the 
other High Courts. 

(2> A marked and distinctive feature of Hindu 
Law is that a son acquires by birth a right in the 
joint family property. That right is not affected 
by any transfer effected by any other member of 
the joint family including the manager, even though 
the manager happens to be a father unless the 
transfer is for family benefit or necessity when 
the son is a minor and, if a major, unless he con¬ 
sents to the said transfer. Another distinctive 
feature of Hindu Law is that a son is under a 
pious obligation to discharge the debts of his 
father, not incurred for illegal or immoral pur¬ 
poses. This obligation on the son to discharge the 
debt of his father arose, according to orthodox 
Hindu Law, only after the death of the father 
or where the father was as good as dead on ac¬ 
count of the circumstances which will be referred 


A. I. R, 

to later. This was also the view taken in the 
early decisions of the High Courts, in what was 
prior to the Constitution known as British India, 
and also of the Privy Council, till the latter chang¬ 
ed its view and the High Courts in British India 
hud to follow and did follow the lead so given. 
It will be sufficient to give the following extract 
from the commentary in Mulla’s Hindu juaw, loth 
Edition, at P. 349 to show the trend of the view 
of these Courts : 

“There arose recently a conflict of opinion whe¬ 
ther there was any pious obligation on the part 
of the sons to pay the father’s debts in the life¬ 
time of the father, or whether the obligation 
arose for the first time after the father’s death. 
The conflict arose out of some observations of 
the Judicial Committee in — ‘Sahu Ram 
Chandra v. Bhup Singh’, AIR 1917 PC 61 (B). 
Following those observations, the Allahabad 
High Court held that the obligation did not arise 
until after the father’s death. On the other hand 
the Madras and Bombay High Courts held that 
the liability arose even in the father’s lifetime, 
and that the observations in — ‘Sahu Ram’s 
case, (B)\ were mere obiter dicta and they did 
not affect the law as laid down by the Judicial 
Committee itself in a long line of decisions. 

In a later case, that of — ‘Brij Narain v. 
Man gal Prasad’, AIR 1924 PC 50 (C), their Lord- 
ships of the Privy Council held that the obser¬ 
vations in — ‘Sahu Ram’s case’, referred to 
above were not necessary for the decision of the 
case, and that the sons were liable for the father’s 
debts whether the father was alive or dead when 
the liability attached.” 

(3> As pointed out in Mayne’s Hindu Law and 
Usage, Eleventh Edition, p. 417 : 

‘‘On account of conflicting decisions, a Full Board 
of the Judicial Committee examined the whole 
subject in — ‘Brij Narain v. Mangala Prasad, 
(C)’ and Lord Dunedin laid down the following 
five propositions : 

(1) The managing member of a joint undivid¬ 
ed estate cannot alienate or burden the estate 
qua manager except for purposes of necessity; 
but 

(2) if he is the father and the other members 
are the sons, he may, by incurring debt, so long 
as it is not for an immoral purpose, lay the 
estate open to be taken in execution proceeding 
upon a decree for payment of that debt; 

(3) if he purports to burden the estate by 
mortgage, then unless that mortgage is to dis¬ 
charge an antecedent debt, it would not bind 
the estate; 

(4) Antecedent debt means antecedent in fact 
as well as in time, that is to say that the debt 
must be fully independent and not part of the 
transaction impeached; and 

(5) There is no rule that this result is affect¬ 
ed by the question whether the father, who con¬ 
tracted the debt or burdens the estate, is alive 
or dead.” 

(4) The result is that according to the view of 
the High Courts outside Mysore, the interest of 
a son cannot be proceeded against, when the father 
without any legal necessity or unless in discharge 
of an antecedent debt sells a joint family property 
or borrows money under a mortgage deed while 
the entire interest of the father as well as that 
of his son can be proceeded against in execution 
of a decree obtained against the father for the 
recovery of an unsecured debt unless the debt was 
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contracted for illegal or immoral purposes. This 
position of the law gives an unsecured creditor 
greater advantage than that given to a secured 
creditor. Conversely it follows that while the 
father cannot borrow money straightway on the 
security of the interest of his son except for legal 
necessity, he can nevertheless borrow money with¬ 
out security and later on effectively mortgage or 
sell the interest of his son, on the ground that 
he is doing so for discharging an antecedent debt. 

(5) The High Court of Mysore has on the other 
hand consistently held from 1893, that is to say 
for over half a century, that there is no obliga¬ 
tion on the part of the son to discharge the debts 
of his father during the latter’s lifetime unless the 
debt had been incurred for family benefit or with 
the son’s consent. This was the view of the majo¬ 
rity of the Judges in the case reported in — TQ 
Mysore LR 116 (FB) (D)\ This view was con¬ 
firmed by an unanimous decision of a later Full 
Bench reported in — T5 Mys CCR 233 (E)\ It 
was there held that: 

“It was open to the son to plead that in the ab¬ 
sence of proof that the debt was incurred for 
the sake of the family, his interests were not 
affected by the sale. ’ 


There is hardly any doubt that the ancient texts 
of Hindu Law support the view taken by our High 
Court. A fuller but needlessly lengthy discussion 
may conveniently be avoided by inviting a refer¬ 
ence to the judgment of Setlur J. in the above 
Full Bench case. The following extract from West 
and Buhler’s criticism on the Privy Council deci¬ 
sions is apposite : 


“None of the texts. nor any of the com¬ 

mentators on them say that a son’s liability for 
his father’s debts arises during the father’s life 

. There are many texts which imply the 

contrary. Vishnu says the sons and grandsons 
must pay when the debtor is dead or has been 
absent twenty years, that is, when he may be 
presumed to be dead, not before. Manu says 
simply when the father is dead. Brihaspati says 
the sons must pay even in the father’s life but 
only in cases in which he is incapable of acquir¬ 
ing property or retaining it. The exception here 
is conclusive as to the rule, at least as it was 
understood by the school that produced this 
Smnti, which is sacred everywhere. The same 
observation occurs as to Katyayana’s text 
so as to Narada’s text on the subject. 


^* hole series Quoted by Jagannatha imp: 
a liability only after the father's natural or civ 
death or its equivalent, and so they have ii 
vaiiably understood by native lawyers readii: 
them with the context. The case may be state 
even more strongly. There is no text imposin 
on sons a liability during their father's life fc 
debts incurred even for the benefit of the fami 
except m cases in which the father is not cao; 

fn^uf. ma ? a £ ing the es tate and affairs of tt 
iamilj, and the sons are. 

I t i n t, that of the numerous texi 

of the sonl- ,f»^r?° ntracted for the famnv an 
all shorn,? d b lty -. as survivor s of their fathi 
litv" rliirlnd 1 ?^ 6 t° mention their liab 

been ZI,^ father ' s Ufe. had the liabilil 
. S lized. But the father is regarded £ 

v contmT;?' 5 ^ T’ al01le ^ving administri 
control as the head of an undivided fami! 

authority le nf Vy ? va *’ ara May ukha . the chief loci 
dehtnr'c «hu B ° mba y dwells elaborately on th 

obnRation b of a tf° nS ' but says not hing about an 
death or n l he S ? nS exce Pt on their father 

alh or prolonged absence. The Mitakshar 


itself in commenting on the texts of Yajnavalkva 
....construes them as imposing a duty only on 
the lather’s death, his absence for twenty years 
or on his imbecility.” 

(6) Mulla’s commentary on the point at p. 349 
(10th edition) is succinct and deserves reference ; 

"It may here be observed that under the old 
Hindu Law the liability of the son to pay the 
father’s debt did not arise until after the father’s 
death. Under Hindu Law as interpreted by the 
British Courts the liability exists even in the 
lifetime of the father. To this extent the British 
Courts have extended the liability of the son.” 

(7) It will thus be noticed that the view of our 
High Court prevailing for over 60 years fortified 
as it has been by two Full Bench decisions,* is in 
consonance with the texts of Hindu Law and that 
the view of their Lordships of the Privy Council 
has brought about a change in this branch of the 
law in the rest of India. The change however can¬ 
not be said to be advantageous as it brings about 
a distinction between a secured creditor and an 
unsecured creditor, the latter being placed in a 
more advantageous position than the former. The 
father is allowed to alienate the property of his 
son by merely borrowing money before alienating 
the property of the joint family. It enables, m 
a way not contemplated by Hindu Law, a father 
to defeat the rights that a son gets by birth by 
intentionally borrowing money and bv that device 
to ultimately alienate his son’s interest without 
the son’s consent even though there was no legal 
necessity for the loan. 

(8) It has been observed in — ‘AIR 1932 SC 1 70 
(A)’, that : 

"It can now be taken to be fairly well settled 
that the pious liability of the son to pay the 

debts of his father exists whether the father is 
alive or dead.” 

The law as laid down in this decision and in 
— ’Sidheshwar v. Bhubneshwar’, AIR 1953 SC 487 
(F), by their Lordships of the Supreme Court is 
binding on us. Article 141 of the Constitution 
makes this position doubly clear. It is besides 
desirable that the law applicable to all parts of 
India is made uniform as far as nossible for more 
reasons than one and in Mysore this need for uni- 
formity has now become more imperative than 
even before, as some parts of what was known as 
British India, have as a result of integration ol 
the States and the creation of new Provinces come 
under the jurisdiction of this High Court. It follows 
that unless and until the Supreme Court thinks 
it necessary to reconsider the position in view of 
the strong and pertinent criticisms such as those 
of West and Buhler, the long existing view in this 
S fca A e . ei Jf imc i a t e d in the two Full Bench decisions 
of this Court referred to above has to yield ground 
to the view expressed by the Supreme Court bas- 
ed on what must be taken as well established law 
in all the Courts outside Mysore and which was 

Council 16 V1GW ° f theh ’ Lordships of the Privy 


(9) The decree 
modified in the 
brothers in their 


of the lower Court is accordingly 
manner indicated by my learned 
judgments. 


» l & A. 


At JL XA lit , 


T be ,l aCtS l ; eIatin 8 t0 appeal are fully 
■stated in the judgment of my learned brother 

Vasudevamurthy J. The controversy is of the 

familiar type between purchasers of joint Hindu 

family property, and the members of the famnv 

about the validity of the sales as regards those 

Hon„ Wer f e ? ot parties t0 the sa les with the add? 
tional feature of the mother and unmarried 





96 Mysore Thimmegowda v. Dyayamma (FB) (Venkata Bamaiya J.) A.I.*. 


daughters of the vendor having joined his sons in 
attacking the sales and claiming snares in the pro¬ 
perties. The claim of the mothers and daughters 
tests on the provisions of Hindu Law Women’s 
Rights Act (No. 10 of 1933) and that of the sons 
of the Law of Mitakshara. Adopting the consi¬ 
derations applied hitherto in such cases the learn¬ 
ed Sub-Judge held that the Appellants have ac¬ 
quired only the interests of the vendor in the pro¬ 
perties conveyed to them and granted a decree for 
partition of the properties and possession of the 
shares due to the mother, daughters and sons ac¬ 
cording to law. It is contended for the appellants 
who are two of the purchasers that the decision 
is erroneous as the principles laid down in former 
decisions of this Court on which it is based need 
reconsideration and revision. The contention raises 
questons of importance and I shall briefly state 
my views about it. 

(11) The powers of a Hindu father under the 
law of Mitakshara to alienate family property and 
contract debts binding on the sons and other 
members of the family are discussed in a numoer 
of cases with special reference to the ancient texts. 
While it is agreed that discharge of debt is en¬ 
joined as a sacred duty and that the obligation 
is cast not merely on the father but also on the 
sons there is divergence of opinion about the duty 
of the son concerning this when the father is alive. 
The view which has prevailed in Mysore so far 
is that : 

“the liability of the Hindu son for the debts of 
his father does not arise as long as the debtor 
himself is alive and is not so disabled by disease 
or other physical disability as not to be able to 
discharge it himself or has been absent so long 
as to raise a presumption of death.’' 

This was laid down so far back as 1909 by a Full 
Bench in — ‘15 Mys CCR 233 (E)\ where the ques¬ 
tion was whether a son who was not a party to 
the suit for enforcement of a mortgage effected 
by the father with respect to ancestral property 
can resist the claim of the purchaser in execution 
of the decree, for possession of the property, on 
the ground that his interest in the property is not 
affected by the sale in the absence of proof that 
the debt was incurred for the sake of the family. 
That was a case in which the father was alive 
when the liability of the son’s share in the pro¬ 
perty for recovery of the mortgage debt was dis¬ 
puted. 

For payment of unsecured debts of the 
father the accepted rule is that the pious 
duty of the sons does not arise when the 
father is alive but does arise when he is 
dead, unless the debts are proved to be 
illegal or immoral and that family properties in 
the possession of the sons may be proceeded 
against for recovery thereof. The obligation ex¬ 
tends to the grandsons for the payment of such 
debts of the grand-father and family properties 
are similarly liable. See — ‘36 Mys HCR 416 (G>*. 

There is a qualification of the rule for payment 
of debts contracted by the father mortgaging 
family property as it is considered that the liabi¬ 
lity of the sons for mortgage debts does not arise 
by reason of the death of the father and that 
their interests in the property mortgaged would be 
liable under the mortgage whether the father is 
alive or dead, only if the debt was incurred for 
the necessity or benefit of the family that in the 
absence of such necessity or benefit, the sons’ liabi¬ 
lity arises if the father is dead and the creditor 
obtains a personal decree. It is enough to refer 
to three cases concerning this — each of a sepa¬ 


rate Division Bench — ‘41 Mys HCR 382 (H)’ and 

— ‘45 Mys HCR 26 (I)’ and — ‘45 Mys HCR 83 
(J)’. In each of these the mortgagee sought pay¬ 
ment of the money due under a mortgage by the 
father of the family properties, and the sons who 
were not parties to the mortgage denied liability 
of their shares in the family property for the debt. 
In the last case the father was dead when the 
suit was filed and in the first two cases he died 
after the institution of the suit. As legal neces¬ 
sity or family benefit for the mortgage or for the 
prior debts which it purported to discharge was 
found to be wanting, it was held in all the cases 
that the shares of the sons in the properties were 
exempt from liability under the mortgage. 

As regards pious liability of the sons to discharge 
the debt after the father’s death Chari J. in — 

‘41 Mys HCR 382 (H)’, at p. 389, expressed : 

“....a mortgage is an alienation of interest pos¬ 
sessed in the mortgaged property and as such 
the doctrine of pious obligation is not applicable 
to it; in other words even if the father is dead 
it would still be the duty of the creditor to prove 
that the debt was borrowed for legal necessity 
or for the benefit of the family.” 

This view was affirmed in the two later cases, ‘at 
pp. 26 (I) and 83 (J), of 45 Mys HCR’. But in 

— ‘45 Mys HCR 83 at p. 87 (J)’, Reilly C. J. added: 

“-If there were a balance left to be recovered 

from the father’s estate as a personal debt after 
his death then no doubt the pious obligation of 
his son would apply to that balance and it could 
be recovered from the son’s interest in what had 
been the joint family property of himself and 
his father if the remedy against him is not time 
barred.” 

Another point to be noticed in these and other 
cases where family property was alienated by the 
father for discharging debts previously incurred by 
him is the emphasis placed on the ascertainment 
of the need for such debts. 

(12) The effect of the decisions of this Court is: 

1. The pious duty of the sons for payment of 
the father’s debts does not arise during^ the life¬ 
time of the father; 

2. After death of the father the pious obliga¬ 
tion of the sons arises with respect to simple money 
debts (not avyavaharika) and not mortgage debts. 

3. Interests of the sons in family property mort- < 
gaged by the father for a debt contracted by him 
are not liable for payment of the debt in enforce¬ 
ment of the mortgage unless the mortgage is shown 

to be for legal necessity and for this it makes no 
difference whether the father is dead or alive. But 
family properties in the possession of the sons may 
be proceeded against, if the father is dead, in exe- ' 
cution of a personal decree obtained by the 
mortgagee. 

4. Discharge of an antecedent debt by means of 
an alienation of family property effected by the 
father is not sufficient by itself to render the alie¬ 
nation valid. It must be proved that the prior * 
debts were incurred for the necessity or benefit of 
the family or that the creditor made reasonable 
inquiry to be satisfied about the need for the debts. 

(13) In this case as in others where the validity 
of alienations by a Hindu father of family pro¬ 
perties for discharging debts contracted by him is 
to be determined, the decision of the Supreme 
Court in — ‘AIR 1952 SC 170 (A)’, is referred to 
as laying down principles at variance with those 
summarised above. As Art. 141, Constitution of 
India states that the law declared by the Supreme 
Court shall be binding on all Courts within the 
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territory of India, it is necessary to see if the law 
applicable to the matters in issue here is enunciat¬ 
ed in the case mentioned. The decision of the 
Supreme Court relates to a case in which the suit 
was filed for enforcement oi a mortgage but the 
claim to a mortgage decree was given up and a 
decree was passed by consent for payment of monev 
by the defendant. Later on, the defendant died 
and his sons who were impleaded as legal repre¬ 
sentatives objected to the execution of the decree 
against the properties in their possession on the 
ground that these belonged to them absolutely as 
a result of the partition between them and their 
father. It was held that the amount payable 
under the decree was a pre-partition debt which 
the sons were liable to pay provided it was xiot 
illegal or immoral and no arrangement was made 
at the partition for payment of the debt. In the 
course of the judgment it is observed : 

“It can now be taken to be fairly well settled 
that the pious liability of the son to pay the 
debts of his father exists whether the father is 
alive or dead. Thus it is open to the father 
during hie lifetime to efiect a. transfer of mv 
joint family property including the interest of 
his sons in the same to pay ofi an antecedent 
debt not incurred for family necessity or bene¬ 
fit provided it is not tainted with immorality 
According to the strict Hindu theory the obli¬ 
gation of the sons to nay the father’s debts nor¬ 
mally arises when the father is dead, disabled 
or unheard of for a long time. No Question of 
alienation of the family property by the father 
arises in these events although it is nreciscly 
under these circumstances that the son is oblig¬ 
ed to discharge the debts of his father.” 

(14) In - ‘AIR 1924 PC 50 (CP, referred to as 
supporting some of the above statements and 
which is also relied upon in — ‘41 Mvs KCR 382 
(H)’ ; the sons impeached a decree obtained bv a 
creditor ot the father on the foot of a mortgage. 
A Full Board of the Privy Council after review¬ 
ing the cases bearing on the ouestion declared 
that the mortgage was binding on the sons as it 

was effected in order to pay antecedent debts due 
under two older mortgages. 

(15) There is provision in the texts for aliena- 
tu°o l f ° n , y !” case of distress, benefit or good of 
onH f +» mi (Apathkale. Kutumbarthe. Dharmarthe) 

• ™ w t S le0 f ry ti l at discharge of antecedent debts 
is a justification for the alienation of family nro- 

perty by the father seems to have developed" as 
a corollary to the doctrine of nious obligation of 

p he 64°(C)>- AS Stated ^ ~ ' AIR 1924 PC 50 at 

“2" h0n ^ there is the general rule ot 

burd^n nh ?, La 3 that the ma nager cannot 
A estate for his own purposes.. 

hand . there tE the obligation of the 
doctrine h i3 £ather s debts ' based on the 

long tratm P nf are f!rm!y established bv 
to the lw, h d T 33’ 13 and lt ce rtainly occurs 
renresenK « lhat the term "antecedent” debt 

reconcHehhe ****** » 

nale S "■AIR MMlTO Wb? thus? 6 

"aflf K the th dT? rreCt and general Principle is 
State then 3 ht Was not for the benefit ot an 
either fir* manager should have no power 

Ka l e of that estate in order 
made a debt, yet an exception has been 

tbe father fn ® ?! se ° f mortgage or sale by 

consideration of an antecedent 
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debt”; and that it is intended to protect alienees 
for onerous consideration and in good faith.” 

It is unnecessary to pursue the inquiry as the 
point is concluded by the explicit statement in the 
judgment of the Supreme Court that 

There is no question that so long as the family 
remains undivided the father is entitled to alie¬ 
nate ior satisfying his own personal debts not 
tainted with immorality the whole of the 
ancestral estate.” 

In —■ ‘Shanmukam v. Nachu Animal’, AIR 1937 
Mad 140 (K) a mortgage of family property by a 
junior member of the family whose lather was 
alive was challenged by the sons. Varadachariar 
J. who delivered the judgment of the Bench held 
that the mortgage was binding on the son's share 
in the hypothecated properties to the extent to 
which the debts referred to in the mortgage deed 
were antecedent debts although the father was not 
the manager and in respect of the balance of the 
mortgage amount the plaintiff was entitled to 
relief as on a money claim. The judgment directed 
vhat if alter the sale of the father’s share in the 
hypothecated properties for the full amount and 
of the son’s share in the properties for the amount 
held binding, the decree amount is not fully 
ieali.se a the plaintiff was entitled to oroceed 
against the son’s interest in the joint ‘ family 
properties for the recovery of the balance. 

(lfi> Whether the mortgage is treated as a trans- 
ac ion of debt as in — ‘7.5 Mys OCR 233 (FB) (E)' 
or as an alienation as in — ‘41 Mvs HCR 282 (Hr 


Oi of bom. it is evident that legal necessity or 
family benefit cannot be the sole criterion for the 
filtered of the sons in the mortgaged properties 
being affected by a transaction of the father ac- 
t oi cling to these decisions. Although there was no 
question regarding sale in the case before the 
Supreme Cou ,, t the decision postulates principles 
vital for ascertaining the extent and scope of the 
authority under the Mitakshara Law of a Hindu 
father to deal with family property and declares 
tl.jit there are no such limits as are prescribed 
m the cases of this Court. In spite of the strict 
Hindu theory that the pious duty to discharge 
the father’s debts springs up after his death exist¬ 
ence of the duty in the lather’s lifetime is stated 
to be well settled. Cases m which there are state¬ 
ments to the contrary cannot be of assistance or 
be cited as precedents now whatever may have 
been their.value in the past and principles of 
staie decisis can have no application to these. 
The change wrought by the Constitution in regard 
to the finality of the decisions of this Court,'’the 
expansion of jurisdiction of this Court over areas 
in which people are accustomed to the application 
of Mitakshara Law as interpreted differently and 
need for avoiding confusion and conflict make it 
impossible now for this Court to steer a lonely 
course and adhere to opinions expressed in its 
former decisions. 

The liability of the shares of the sons in family 
properties for recovery of the debt due bv the 
father has been considered also in a case recently 
reporteo in - ‘AIR 1953 SC 487 <F)\ The debt 
in that case was incurred by the father under a 
pronote executed by him and the creditor in exe¬ 
cution of a decree obtained against the father 
alone, got the family property including the inter¬ 
ests of the sons sold. The question was whether 
the sale was effective in conveying the shares ot 
the sons to the purchaser when the sons were not 
parties to the proceedings. On the view that the 
father was a junior member of the family and 
as such had no right of disposition over the in- 
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terests of the sons and could not represent them 
in the proceedings the High Court held that the 
purchaser in the execution sale was entitled only 
to the share of the father. 

The Supreme Court declared that this was not 
correct and that the purchaser acquired the in¬ 
terests in family property of not merely the father 
but also of his sons as it was found from the 
execution proceedings that the creditor intended 
to attach and sell the interest of the sons as 
well and the debt was not shown to be such as 
the sons were not liable to pay under Hindu law. 
It is stated in the course of the judgment, as 
regards the liability of the sons’ share in the 
property to be proceeded against for recovery of 
the decree debt 

“The obligation exists whether the sons are major 
or minor or whether the father is alive or dead. 
If the debts have been contracted by the father 
and they are not immoral or irreligious the 
interest of the sons in the coparcenary property 
can always be made liable for such debt..” 

It is a special liability created on purely reli¬ 
gious grounds and can only be enforced against 
the sons of the father and no other coparcener. 
The liability has therefore its basis entirely on 
the relationship between the father and the son 


So far as the legal liability of the sons is 
concerned as the debts incurred bv the father 
are not shown to be illegal or irreligious it must 
be held under the rule of Hindu law there is a 
legal liability on the part of the sons to discharge 
their debts and the creditor can enforce this 
liability by attachment and sale of the sons’ 
interest in the same manner as it was a personal 
debt due by them. The fact that the father was 
not the karta or manager of the joint family 
or that the family did consist of other copar¬ 
ceners besides the father and sons does not 
a fleet the liability of the sons in any way. 

Without being a karta he could as a father 
completely represent his branch of the copar¬ 
cenary consisting of himself and his sons....’ 

(17) Having regard to the views expressed by 
the Supreme Court and the approving reference 
therein to — ‘AIR 1924 PC 50 (C)’ and other 
cases, the rules governing liability of sons for 
debts of the father and alienations of joint family 
properties by the father may be stated as follows: 

1. The sons have a pious duty to discharge the 
father’s debt whether the father is dead or alive. 

2. An alienation of family property by way of 
mortgage or sale by the father is valid if it be 
for legal necessity or for discharge of an ante¬ 
cedent debt: 

3. If the debt due under a mortgage by the 
father is not realised by sale of the mortgaged 
propertv, the amount left due may be recovered 
from the shares of the sons in the family pro¬ 
perties: 

4. The liability of the sons is however subject 
to the law of limitation and the debt not being 
shown to be illegal or immoral. 

(18) In applying these rules, it is necessary to 
bear in mind the importance of examining when¬ 
ever discharge of a debt is relied upon to justify 
the alienation, without proof of necessity or benefit 
for the family, whether the debt is really “ante¬ 
cedent” or only set up as a cover to defraud the 
family. To constitute ‘antecedent debt’ according 
to — ‘BriJ Narain’s case (C)’ “the debt must be 
truly indeoendent and not part of the transaction 
Impeached” and as required in — ‘Sahuram’s case 


A. I. R. 

(B)’ “there must, to give true effect to the doctrine | 
of antecedency in time, be also real dissociation f 
in fact”. It may be that in some cases the family I 
properties are subject to the risk of being alienated! 
by the father for discharging debts imprudently 
contracted by him earlier. Such instances must, 
if at all, be as rare in the case of a father “his 
natural relation to his children entitles him to 
more than ordinary confidence: his transactions 
may be strongly presumed to be intended for the 
good of the family.” (See pp. 595 and 596 of West 
and Buhler’s Hindu Law). 

(19) The result of applying these principles to 
the two sales under Exhibits III and V in favour 
of the Appellants may now be considered. The 
executant of both documents is defendant 6, the 
son of the 1st plaintiff and father of the other 
plaintiffs, and the purpose mentioned in each is- 
discharge of prior debts. Admittedly the proper¬ 
ties are ancestral and there is no proof of neces¬ 
sity or benefit for either sale. The interests of 
the sons can be affected, if at all, to the extent 
the purpose mentioned in the deeds is made out. 
This is lacking in the case of Ex. Ill as there is 
nothing more than a bare reference in the deed 
to a previous debt. The bulk of the consideration 
for Ex. V is however shown to have been applied 
for discharge of prior debts of defendant 6 though, 
there is no proof of the balance of the amount 
having been required or utilised for any purpose- 
binding on the family. I agree that the decree of 
the lower Court is to be modified as stated by my 
learned brother. 

VASUDEVAMURTHY J.: 

(20) The five plaintiffs who are the mother, two 
minor daughters and two minor sons respectively 
of defendant 6 brought a suit for a declaration 
that certain sales effected by defendant 6 in favour 
of the other defendants are not binding on their 
shares in the joint family properties described in 
the plaint schedule and for their shares being 
divided off and delivered to them and for mesne 
profits. They pleaded that defendant 6 had been 
extravagant and had incurred debts and effected 
alienations which were neither for legal necessity 
nor benefit to the family. Defendant 5 is the 
mother of plaintiffs 2 to 5 and defendants 1 and 
4 are also closely related to the family. They 
were ex parte and though the alienations in their j 
favour have been set aside by the Court below 
they have not appealed and their cases do not 
arise for consideration. 

Defendants 2 and 3 contested the plaintiffs’ suit. 
They pleaded that they were purchasers from 
defendant 6 of item 4 and item 2 respectively and 
that those alienations were binding on the plain¬ 
tiffs as they were made for discharging earlier 
debts which had been incurred by defendant 6 tor 
family necessity and benefit and for other similar 
beneficial purposes. They also pleaded that neither 
plaintiff 1, the mother, nor plaintiffs 2 and 3, the 
daughters, were entitled to claim shares and that « 
as neither of the plaintiffs 4 and 5 were born on 
the date of the alienations, they could not question 
them. The Subordinate Judge who tried the suit 
has held that the sales in favour of defendants 
2 and 3 are not binding on the plaintiffs and has 
granted a decree in favour of the plaintiffs; ana- 
defendants 2 and 3 have appealed. 

(21) The learned Subordinate Judge has held J 

that plaintiffs 2 and 3 who are daughters of 
defendant 6 cannot question the alienations ana | 
that plaintiffs 4 and 5 had been born on 2-11*43 j 

and 28-11-45 and could therefore question! the j 

sales in favour of defendants 2 and 3. These j 
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findings are not seriously questioned before us. 
So that we are only concerned with whether these 
two sales a.e binding on the plaintiffs. The sale 
in favour of defendant 2 is under Ex. Ill, a sale- 
deed dated 6-12-1944 for Rs. 275/- and is in respect 
of item 4. The reason for the sale, as recited in 
the sale-deed, was in order to discharge a prior 
hypothecation debt of Rs. 300/- due to one Koppal 
Boregowda under the original of Ex. XI. The 
original of Ex. XI has not been produced with an 
endorsement of discharge and Koppal Boregowda 
has not been examined. In fact defendant 2 exa¬ 
mined as D. W. 7 admits that that debt has not 
been discharged and that defendant 6 received the 
purchase money himself saying he would discharge 
the earlier debt. In these circumstances the lower 
Court has rightly held that that sale has not 
been shown as having been made for any benefit 
or necessity. 

It was urged for the appellants that the pur¬ 
chaser was not bound to see to the application to 
the purchase money but seeing that the sale was 
expressly for discharging an earlier debt and that 
debt has admittedly not been discharged it is 
difficult to accept that contention which .seems 
rather extreme on the facts and in the circum¬ 
stances of this case. If such an argument is 
accepted in this case, the minors and their other 
properties may run the risk of being stiii subject 
to the debt, while the item of property alienated 
would have passed out of the possession of the 
family. The finding of the Subordinate Judge 
regarding the sale in favour of defendant 2 under 
Ex. 3 must be affirmed; and the appeal so far 
as it concerns him is dismissed. 


(22) Defendant 6 has sold item 2, a garden, to 
defendant 3 by the sale-deed Ex. 5, dated 9-3-1345. 
The sale is for Rs. 2500/- and the purpose of the 
sale as recited in the sale-deed, is in order to 
discharge three prior debts due by him, viz., of 
Rs. 900/- due to defendant 3 himself under Ex. 4. 
a hypothecation deed dated 20-11-44, Rs. 300/- due 
to defendant 3 on an on demand pronote Ex. XII, 
dated 22-11-44 and Rs. 650/- due on an on demand 
pronote Ex. 6, executed by defendant 6 in favour 
of one Channegowda, and for the balance to be 
utilised for buying bullocks and carts for agri¬ 
cultural purposes, to repair the family dwelling, 
which is described as being in a dilapidated con¬ 
dition, and to meet the expenses of planting 
cocoanut trees. Rs. 900/- and Rs. 200/- were to 
be adjusted out of the purchase money. Rs. 650/- 
was left with the purchaser for payment to 
Channegowda and Rs. 750/- was received by defen¬ 
dant 6 before the Sub-Registrar. 


(23) It is not disputed before us, and it cann 
be disputed, that defendant 6 owed the tv 
amounts of Rs. 900/- and Rs. 200/- respective 
to defendant 3 and Rs. 650 - to Channe^owd 
They are evidenced by Exs. 4. 12 and 6. Chann 
gowda has been examined as D. W. 3 and he h; 
deposed that the debt due to him under Ex. 
was paid off as per Ex. 6 tb) his endorsement 
discharge dated 10-3-45. The learned Subordma 
Judge has held that these 3 prior or antecedei 
debts have not been shown to have been incurn 
by defendant 6 for purposes of legal necessity . 
benefit and that there is no evidence that tl 
balance of Rs. 750/- was utilised for anv of tl 
purposes mentioned in Ex. 5 and that according 
the rulings of this Court, beginning with — ‘ 

Mys CCR 233 (FB) <E>’ and which has bee 
lollowed in numerous later decisions viz., — *: 
Mys CCR 155 (L>*; — ‘42 Mys HCR 163 (M)’- - 
49 Mys HCR 530 (N>*; — ‘51 Mys HCR 112 (6) 


— Urugejjegowda v. Central Co-operative Bank 
Ltd.’, 15 Mys LJ 230 (P), the sale under Ex. 5 cannot 
bind the shares of the minor sons of defendant 6. 
These findings are not challenged before us. 
Defendant 3 has let in no evidence worth the 
name to show that the prior debts or the sum 
of Rs. 750/- received by defendant 6 were incurred 
or utilised for any purposes of necessity or benefit. 

(24) As against this, it is contended by Mr. 
V. Krishnamurthi learned Counsel for the appel¬ 
lants, that the law as laid down in those cases 
with regard to the liability of Hindu sons for 
the debts of their father and during the latter’s 
life time has to be reconsidered by this Court in 
view of a decision of the Supreme Court in —‘AIR 
1952 SC 170 (A)’. He urges that under Art. 141, Con¬ 
stitution of India the law declared by the Supreme 
Court Is binding on all the Courts within the terri¬ 
tory of India and must now be lollowed in pre¬ 
ference to any other view which might have been 
taken by this Court. There is no doubt about the 
soundness of this contention, and we have had 
occasion to make a reference to it in — ‘Narayana 
Rao v. Karibasappa’, AIR 1951 Mys 126 (PI), 
while dealing with a case of the application of 
S. 53A, T. P. Act relating to the doctrine of ‘part 
performance’. 

In — ‘AIR 1952 SC 170 (A)’ their Lordships 
Sayid Fazl Aii, Mukherjea and Vivian Bose JJ. 
held that a son is liable even after partition for 
the pre-partition debts of his father, which are 
not immoral or illegal and for the payment of 
which no arrangement was made at the time of 
the partition. The judgment of the Court was 
delivered by Mukherjea J. and in the course of 
his judgment at p. 174 of the reports he observes 
as follows: 

"We now come to the other two points raised by 
Mr. Kunzru and as they are inter-connectecl 
they can conveniently be taken up together. 

J hese points involve consideration of the some¬ 
what vexed question relating to the liability of 
a son under the Hindu Law other than that of 
ihe Dayabhag School to pay the debts of his 
father, provided they are not tainted with 
immorality. In the opinion of the Hindu Smriti 
writers, debt is not merely a legal obligation, 
but non-payment of debt is a sin, the conse¬ 
quences of which follow the debtor even after 
his death. A text, which is attributed to Brihas- 
pathi, lays down: 

‘He who having received a sum lent or the 
like does not repay it to the owner, will be 
born hereafter in the creditor’s house a slave, 
a servant, a woman or a quadruped.’ 

There are other texts which say that a person 
in debt goes to hell. Hindu Law-givers therefore 
imposed a pious duty on the descendants of a 
man including his son, grandson and great 
grandson to pay off the debts of their ancestor 
and relieve him of the afterdeath torments con¬ 
sequent on non-payment. In the original texts a 
difference has been made in regard to the obli¬ 
gation resting upon sons, grandsons and great 
grandsons in this respect. The son is bound to 
discharge the ancestral debt as if it was his 
own, together with interest and irrespective of 
any assets that he might have received. The 
liability of the grandson is much the same 
except that he has not to pay any interest; but 
in regard to the great grandson the liability 
arises only if he received assets from his ances¬ 
tor. It is now settled by judicial decisions that 
there is no difference as between son Grandson 
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and great grandson so far as the obligation 
10 pay ihe debt of the ancestor is concerned; 
but none of them has any personal liability in 
the matter irrespective of receiving any assets. 

The position, therefore, is that the son is not 
personally liable for the debt of his father even 
if the debt was not incurred for an immoral 
purpose and the obligation is limited to the 
assets received by him in his share of the joint 
family property or to his interest in such pro¬ 
perty and it does not attach to his seif-acquisi¬ 
tions. The duty being religious or moral, it 
ceases to exist if the debt is tainted with immo¬ 
rality or vice. According to the text writers, this 
obligation arises normally on the death of the 
father; but even during the father’s life-time the 
son is obliged to pay his father's debts in certain 
exceptional circumstances, eg., when the father 
is afflicted with disease or has become insane or 
too old or has been away from his country for 
a long time or has suffered civil death by becom¬ 
ing an anchorite. 

‘It can now be taken to be fairly well settled 
that the pious liability of the son to pay the 
debts of his father exists whether the father is 
alive or dead. Thus it is open to the father 
during his lifetime, to effect- a transfer of any 
joint family property including the interests of 
his son in the same to pay off an antecedent 
debt not incurred for family necessity or benefit, 
provided it is not tainted with immorality.’ 

It is equally open to the creditor to obtain a 
decree against the father and in execution of 
the same put up to sale not merely the father’s 
but also the son’s interest in the joint estate. 
The creditor can make the sons parties to such 
suit and obtain an adjudication from the Court 
that debt was a proper debt payable by the 
sons. But even if the sons are not made parties, 
they cannot resist the sale unless ♦hey succeed 
in establishing that the debts were contracted 
for immoral purposes. These propositions can 
be said to be well recognized and reasonably 
beyond the region of controversy.” 

In support of his observations, he has referred to 
Colebrooke’s Digest I. 228. — ‘Masit Ullah v. 
Damudor Prasad’, AIR 1926 PC 105 (Q\ Mayne’s 
Hindu Law, 11th Edition, p. 403, where it is stated 
“The law is now well established that under the 
Hindu Law, the pious obligation of a son to pay 
his father’s debts exists whether the father is 
alive or dead.” ‘AIR 1924 PC 50 (CV; — ‘Gir- 
dharee Lall v. Kantoo Lall’. 1 Ind App 321 at 
p 333 (PC) (R) and — ‘Suraj Bunsi Koer v. Sheo 
Persad Singh’, 6 Ind App 88 (PC) (S>. See also 
Mull a’s Hindu Law (10th Edn.). p. 343. para. 290 
(4), where he refers to — ‘AIR 1924 PC 50 (C)’ 
and other cases and says “The liability of the 
sons to pav the father’s debts exists whether the 
father is alive or dead” and his note at p. 349. 

(25) The question of the sons’ liability for the 
debts of their father came up for consideration 
again before the Supreme Court in — ‘AIR 1953 
SC 487 (F)’ an^ it was held by the Supreme Court 
that the question whether the sons of a judgment- 
debtor who was a junior member of a coparcenary 
are liable in lav/ to discharge the decretal d^bt 
due by their father could be answered only with 
reference to the doctrine of Mitakshara Law which 
imposes a duty upon the descendants of a. person 
to pav the debts of their ancestor provided they 
are not tainted with immorality. Mukherjea J., 
with whom the other two Judges agreed, observes 
at p. 489 of the report: 
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“This doctrine, as is well known, has its origin 
in the conception of Smriti writers who regard 
non-payment of debt as a positive sin, the evil 
consequences of which follow the undischarged 
debtor even in the after-world. It is for the 
purpose of rescuing the father from his torments 
in the next world that an obligation is imposed 
upon the sons to pay their father’s debts. The 
doctrine as formulated in the original texts, has 
indeed been modified in some respects by judi¬ 
cial decisions. Under the law, as it now stands, 
the obligation of the sons is not a personal 
obligation existing irrespective of the receipt of 
any assets; it is a liability confined to the assets 
received by him in his share of the joint family 
property or to his interest in the same. The 
obligation exists whether the sons are major or 
minor or whether the father is alive or dead. 
If the debts have been contracted by the father 
and they are not immoral or irreligious the 
interest of the sons in the coparcenary property 
can always be made liable for such debts.” 

(26) In — T5 Mys CCR 233 (FB) (E)’ which 
has laid down the law now prevailing in Mysore 
that a Hindu son is not liable for the debts of 
his father so long as the father is alive unless 
it is shown that they were incurred for purposes 
of legal necessity or benefit to the family. Setiur 
J., who wrote the leading judgment considered 
the original texts, including Vijnaneswara’s com¬ 
mentary on Yajnavalkya and referred to the rule 
in Mitakshara which is to the effect that when a 
father without discharging a debt owed by him 
dies or has gone to a distant country or is stricken 
bv an incurable disease or the like, then the debt 
incurred by him when notified shall, by reason 
of their being his son and grandson, be~ paid by 
the son and grandson, even when he has left no 
paternal estate. He referred to the case reported 
in — ‘Periasami Mudaliar v. Seetharama Chettiar’, 
27 Mad 243 (FB) (T> and to — T Ind App 321 
(PC) (R)’ and the uniformity of the course of 
decisions of the High Courts in India thereafter. 
Ke however preferred to follow the views expressed 
in — ‘16 Mys LR 116 (FB) (D)’ and of Muthu- 
swamy Iyer J. expressed in — ‘Ponnappa Pillai 
v. Pappuvayyangar’, 4 Mad 1 (15, 40) (FB) (U) 
though that view was opposed to the decision of the 
Privy Council in — T Ind App 321 (R)’. The 
necessity to refer the matter to the Full Bench 
then arose as even in Mysore it had been held 
or assumed in some earlier cases, viz., — ‘4 Mys 
CCR 26 (V)’; — ‘5 Mvs CCR 69 (W)’; — ‘7 Mys 
CCR 15 (X)’ and — TO Mys CCR 71 (Y)’ that 
the sons were bound by an alienation which was 
effected to discharge an earlier debt irrespective 
of whether the earlier debt was incurred for 
family benefit or necessity. 

The law laid down in — T5 Mys CCR 233 (FB) 
(EV has been followed in Mysore in later cases 
and it is unnecessary to refer to all of them. 

I might, however, refer to a case decided more 
recently and reported in — ‘15 Mys LJ 230 (P)\ 

In that case the plaintiff, which was a co-operative 
bank, advanced certain sums of money to a defen¬ 
dant. the father of a joint Hindu family. A por¬ 
tion of the money advanced was used to pay off 
previous mortgages. Reilly C. J. and Sreenivasa 
Rac J. held that the plaintiff though one stage 
removed from the debts under the original mort¬ 
gages cannot be let off more lightly in the matter 
of showing necessity or benefit for the money 
advanced so as to make payments under the deed 
binding upon the junior members of the defen¬ 
dant’s ' family and that the plaintiff must show 
that those previous debts so paid off were binding 
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on the junior members of the defendants’ family 
before he can make his own advances binding 
upon those junior members. 

The principle laid down in this decision has 
been applied quite strictly in later cases by some 
of the Judges who have called upon a creditor to 
prove that the earlier debts which might have 
been incurred long before the alienation were also 
for legal necessity or benefit. They have also often 
expressed in those cases that the recitals in the 
document regarding the purposes for which the 
loans were borrowed may not be of much use and 
cannot be strongly relied upon by the creditor 
though of course in other cases it has been laid 
down that such recitals, particularly in old docu¬ 
ments, must be given due weight. The strict 
application of this rule has, it must be admitted, 
led to considerable collusive litigation by junior 
members either during their minority or just after 
their attaining majority and often times after 
quite a long time had elapsed after the alienations 
to bring suits to question them. 
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alienations is to be applied differently in different 
parts of Mysore. It is necessary that as far as 
possible there should be uniform law in these vital 
matters in the whole of India. Debts may be 
incurred or alienations made of properties situate 
say in Madras and in Mysore, the consideration 
being the discharge either partially or wholly of 
an antecedent debt, and in a suit arising for re¬ 
covery of monies charged on such property or 
for declaration of rights in respect of such pro¬ 
perty it can easily be imagined what difficulties 
would arise if suits or other proceedings which 
may come to be filed either in Madras or in 
Mysore, different interpretations of the same 
Hindu Law texts are to be applied. 

(29) Under Art. 261 (3) of the Constitution of 
India: 

“Final judgments or orders delivered or passed 
by civil Courts in any part of the territory of 
India shall be capable of execution anywhere 
within that territory according to law.” 


(27) This hardship to the alienees' was recog¬ 
nized and led to the view which has been taken 
in some cases, e.g., — *21 Mys CCR 145 (Z)’ and 

— ‘Channabasavegowda v. Rangegowda’, AIR 1951 

Mys 38 (FB) (Zl) that if all the adult male 
members of a family join in making an alienation 
it may be presumed that it was for family benefit 
or necessity thereby attempting to somewhat 
lighten the burden on the alienee to prove that 
each one ol the previous debts or the purposes 
mentioned in the documents were true. The lather 
in such cases is usually ex parte and not examined 
as a witness lor the plaintiffs and it has been 
found that the creditor or the alienee finds it 
extremely difficult to prove such legal necessity or 
benefit though the alienations have gone to dis¬ 
charge old, real and bona fide debts which there 
was little reason to suspect were incurred by the 
father imprudently or otherwise than in the usual 
course of family management. The question now 
arises whether we should still consider ourselves 
bound by the decisions of this Court or are bound 
to apply the law which the Supreme Court have 
now declared as the law of the country. I am of 
opinion that the interpretation of the Hindu Law 
texts and law as laid down by the Supreme Court 
(I have extiacted above) is fully binding on us 
according to the Constitution and must be fol¬ 
lowed in Mysore also. 

(28) There are also other circumstances which 
render such a course both necessary and desirable 
The area now known as the Civil Station in 
Bangalore District and which was formerly known 
as C. and M. Station had been acceded to British 
India under a treaty by the Maharaja of Mysore, 
ihe Hindu Law which was being applied in that 
aiea was the law as laid down by the Privy 
council and which was current in Madras which 
t “ “ the same as now stated by Mukherjea 

A? er th fm? ritish left ’ that area is now ceded 

dUfnn n e ' Mysore High Court has now juris- 
diction over Coorg under the Mysore Hi^h Court 

Commlwfnn, ^ Ct anCl in C ° 0rg which was a Chief 

?? l e [ s province before the Constitution, 
the law, as laid down by the Privv Council was 
of course the prevailing law. Recently a large oart 

WhiCh was » Part ofThe 

Madras State has been ceded to Mysore and the 
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me rapid advancement of trade and commerce 
throughout the country requires a common rule 
in respect of such vital matters of every day 
interest. It may be argued that the rights of 
minor sons in a joint Hindu family might thereby 
be jeopardised; but if that is the law that is 
prevailing ail over India and has been accepted 
from the date of 1 Ind App 321 (PC) (R) as 
proper and binding, it is difficult to see any rea¬ 
son why we should not also come into line with 
that lav/ and why it should be thought or con¬ 
sidered that only a Hindu father in Mysore can¬ 
not be uusled io be either prudent or capable 
of looking after his own interests and those of 
his sons during the course of the management 
of the family property. We felt that as the law 
as laid down in 15 Mys CCR 233 (.FB) (E) had 
been in force for such a long time in Mysore, it 
was desirable that the question which has now- 
arisen should be considered by a Fuil Bench and 
accordingly the matter has been heard by the 
Full Bench. 

(30» Another point which was raised before us 
for the respondents was that the debt due under 
Ex. G was a mortgage debt and not a simple debt 
and that it lias been laid down in some cases of 
this court that a mortgage is an alienation and 
not a debt, and tnat the mortgagee must establish 
the legal necessity or benefit if the mortgage is 
to be upheld. Sitting as a single Judge I had 
occasion to consider this matter recently in S A 
No. 499 of 1951-52 (Mys) (Z2) then came to the 
conclusion that a debt must be held to include 
both simple and mortgage debts and have re¬ 
ferred to a case reported in — Tliralal v. Puran 
Chanel’, AIR 1949 All 685 (FB) (Z3) where Misra 
J. observes at p. 637 : 

“ A debt secured by a mortgage, it seems almost 
axiomatic, is as much a debt of the father as 
an unsecured debt and considered in the light 
ot the spiritual need which the doctrine of pious 
obligation was designed to meet, there would 
m principle, be scarcely any difference between 
the two transactions. The security would merely 
provide a means of recovery, and if the Day¬ 
men L of a debt is obligatory on the debtor, and 
theiefore on his sons, the payment of a mort¬ 
gage .debt is also morally and religiously obliga- 

tOl j • 

This view is also supported bv — ‘Arumugam 
Chetty v. Mathu Koundan’, AIR 1919 Mad 75 (FB) 

i i 7 s v ' Sreeni vasa\ AIR 1919 Mad 

AIR ’ iAf A ^ hU / 1 2L Misra V * Ra J k umar Misra’, 
AIK 1921 Pat 447 (FB) (Z6>; — *Hari Prasad 

Singha v. Sourendra Mohan’, AIR 1922 Pat 450 
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(Z7) and ‘AIR 1S24 P. C. 50 (C)’. The cases of 
this Court reported in — ‘Nanjaiya v. Chowde- 
gov.da, 14 Mys Lj 510 (Z8); & — ‘Bank of Mysore 
Btd., Banglore City v. Mayakonda Veerappa’ 
18 Mys LJ 113 (Z9) and — ‘Rudrappa Setty 

v Rangojee Rao’, 18 mys LJ 133 (Z10), which have 
1 olio\s ed that decision are ail cases where a Mort¬ 
gagee sued and sought to obtain a mortgage decree 
against specific property mortgaged to him. But 
those cases do not lay down that a mortgage debt 
is not an antecedent debt which can support later 
alienations and have no bearing on the question 
now before us. In this view of the law it must be 
held that the alienation under Ex. 5 is binding on 
the shares oi plaintiffs 4 and 5 in the joint family 
property to the extent of Rs. 1,750/- as it has gone 
to cischarge the antecedent debts of the father 
though he is still alive. 


People Act (1951), S. 105). AIR 1953 Nag 357, 
Examined and dissented from. 

The phrase “notwithstanding anything in 
this Constitution” in Art. 329(b) does not 
exclude the applicability of the provisions of 
Art. 226 in any manner whatsoever. These 
words in Art. 329(b) make it quite clear that 
they can apply only to the limited purpose 
ol calling in question the election to either 
House of Parliament or to the House of the 
State Legislature. It can have no applica¬ 
tion to or bearing on the proceedings after 
tne completion of the elections and a peru- 
sal of the words used in S. 74, Representa- 
tion of the People Act, makes it clear that 
elections are completed before the Election 
Tribunal is set up. (Para 6) 


(31) The next question that arises for considera¬ 
tion is what is the relief which should be granted 
to the plaintiffs. The sale was for Rs. 2,500/- and 
a major part of the consideration has been held 
to be for purposes binding on the minors. The 
property sold is a cocoanut garden. Defendant 3 
claims to have improved the property and though 
the learned Subordinate Judge has not accepted 
his evidence in this matter I think there might be 
some truth in that statement because defendant 
6 was running into debts and couid not have look¬ 
ed alter the cocoanut garden efficiently and it is 
quite lively that lie had allowed it to deteriorate 
lor want of proper attention. The 1st plaintiff 
never appears to have claimed any interest in this 
property. It also appears from her conduct as if 
she had waived her rights to this item and allowed 
defendant 6 to deal with it as he pleased. From 
the evidence it is not also clear that defendant 6 
was the sole surviving coparcener of the joint 
family when her husband died. The plaintiffs have 
nowhere suggested that the price of Rs. 2,500/- 
was not the proper market value at the time. 

In these circumstances I think the plaintiffs 
ought not to be given a share in item 2 and that 
defendant 3 should be directed to pay them a 
part of the purchase money which, it ~ has been 
held, was not for purposes binding on minor plain¬ 
tiffs 4 and 5. The counsel for defendant 3 has 
agreed before us that defendant 3 will pay Rs 
1,000/- instead of Rs. 750/- to plaintiffs 4 and 5 
which may be taken to cover Rs. 750/- plus inte¬ 
rest and costs ol this litigation. Accordinglv I 
direct that defendant 3 should pay this amount 
into Court within six months from this date. 
There will be a charge for this sum on item 2. ’ 

(32) The parties will bear their own costs both 
here and in the Court below. The Court-fee pay¬ 
able to Government by the plaintiffs will be re¬ 
coverable from them and will be a charge on the 
property which has been decreed in their favour. 

A/D.R.R. Order accordingly. 
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Article 329(b) does not specifically or ex¬ 
pressly refer to the proceedings of the Elec¬ 
tion Tribunal which comes into being only 
alter the completion of the elections. Prayer 
lor the issue of a writ for quashing the pro¬ 
ceedings of the Election Tribunal and not 
lor calling in question the election to the 
Legislature, which alone is dealt with under 
Art. 329(b) can be granted. The issue of a 
writ as prayed for may and will result in 
certain consequences just as an adjudication 
oi a successful candidate in an election as 
an insolvent may and will produce the same 
or similar consequences. It does not how¬ 
ever follow that because of the effect on the 
result of the elections, the petition for the 
issue of a writ or the adjudication of the 
successful candidate as an insolvent, • can 
strictly be said to be petitions which call in 
question an election to a Legislature. Case 
law Ref. AIR 1953 Nag 357, Examined and 
dissented from. (Para 6) 

It cannot be disputed that the provisions 
of the Constitution must prevail over the 
provisions of the Representation of the 
People Act. Consequently the words in S. 105 
“every order of the Tribunal made under this 
Act, shall be final and conclusive” do not 
oust the jurisdiction of the Courts to issue 
writs. (Para 10) 

(b) Constitution of India. Art. 22G — Parties 

Writ to quash proceedings of Election Tribu¬ 
ne — Election Commission is not a necessary 
party. AIR 1953 SC 210, Distinguished. AIK 
1953 Mys 59, Foil. (Para 11) 

(c) Constitution of India, Art. 226 — Parties 
— Quashing proceedings of Election Tribunal. 

Petition under Art. 226 to quash proceed¬ 
ings of Election Tribunal — Election Tribu¬ 
nal made party — The fact that Election 
Tribunal has become functus officio, held 
did not prevent issue of writ, since the re¬ 
cord of the proceedings of the Election 
Tribunal were lodged before the District 
Judge of the Division in which the election 
had taken place and were at the time be- 
Jore the High Court. (Para 11) 

Moreover, there is no specific provision in 


T. Nagappa, Petitioner v. T. C. Basappa and 
others, Respondents. 


Civil Petn. No. 29 of 1953. to quash the pro¬ 
ceedings of Election Tribunal, Shimoga, in 
Shimoga Election Petn. No. l of 1952-53. 


ooi a) Constitution of India, Arts. 329(b) 
a —- Art. 329(b) does not exclude petition 

fnL AT l' J?? 6 *7“ Writ can issue to Quash proc 
gs of Election Tribunal — (Representatioi 


the Representation of the People Act to 
support the view that the Election Tribunal 
becomes functus officio after the pronounce¬ 
ment of the order. (Para 11) 

(d) Constitution of India, Art. 226 — Certio¬ 
rari, when can issue. 

Apart from questions of jurisdiction, a 
writ of certiorari can also be issued where a 
Tribunal has committed mistakes apparent 
on the face of the record or committed flag- 
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rant violation of law. AIR 1952 SC 192, Re¬ 
lied on. Indian and English case law Ref. 

(Para 12) 

(e) Representation of the People Act (1951), S. 83 
— Election Tribunal’s power to allow amend¬ 
ment of election petition sent to it by Election 
Commission —- (C. P. C. (1908), O. 6 R. 17) — 
(Constitution of India, Art. 226). AIR 1953 Bom 
293, Commented on and not followed. 

A perusal of the provisions of the Repre¬ 
sentation of the People Act shows that seve¬ 
ral provisions of Civil P. C. have been speci¬ 
fically and expressly embodied in the same, cf. 
Ss. 83(1), 90, 92. The legislature has thus by 
implication made it clear that all provisions 
of Civil P. C. do not apply to the proceed¬ 
ings before the Election Tribunal. 

The failure to so embody Order 6 and the 
rules thereunder and in particular R. 17 
seems to make it clear that the Legislature 
did not intend the Election Tribunal to make 
use of the said provision to amend the peti¬ 
tion sent to it for disposal by the Election 
Commission. 

The amendment by the Election Tribunal 
of the election petition sent to it by the 
Election Commission must therefore be held 
to be an amendment made without jurisdic¬ 
tion. AIR 1953 Bom 293, Commented and not 
followed. AIR 1954 Mad 336, Explained. 

(Para 13) 

When the amendment related to prayer 
portion, in that the prayer portion in the 
original petition was substituted as per the 
amendment, the original petition sent by the 
Election Commission to the Election Tribu¬ 
nal can no longer be said to be before the 
Election Tribunal. The mere fact that the 
new prayer included the old prayer does not 
make the amended petition, which the Elec¬ 
tion Tribunal heard and disposed of, the 
original petition sent to it by the Election 
Commission. (Para 14) 

Anno: Civil P. C., O. 6 R. 17 N. 1. 

(f) Representation of the People Act (1951), Rules 
under, R. 119 — Presentation of election petition 
not later than 14 days from the date of publica¬ 
tion of notice — Computation of time — Appli¬ 
cability of Ss. 9 and 10, General Clauses Act — 
(General Clauses Act (1897), Ss. 9 and 10). 

The relevant words in R. 119 of the Re¬ 
presentation of the People Act relating to 
the time when an election petition has to 
be presented, are “not later than 14 davs”, 
while the relevant words in S. 9, General 
Clauses Act are “from” and “to” and in S. 

10 the words are “within the prescribed time.” 
The words in R. 119, Representation of the 
People Act being entirelv different from the 
words found in Ss. 9 and 10, it follows that 
the provisions of Ss. 9 and 10 of the Gene¬ 
ral Clauses Act can have no application to 
the computation of time for the presenta¬ 
tion of an election petition. (Para 15) 

Anno: Gen. Clauses Act. S. 9 N. 1; S. 10 N. 3. 

(g) Representation of the People Act (1951) — 
Rules under, R. 119 — Election Tribunal’s power to 

extend limitation. 

I t . A A j no power to extend 

limitation for filing election petition — 

Amendment of petition long after limitation, 
is without jurisdiction. (Para 15) 

'CASES REFERRED : Paras 

(A) (V40) AIR 1953 Madh-B 197 6 

<B) (V40) AIR 1953 Vindh-P 51 6 


(C) (V39) AIR 1952 Bom 277: ILR (1952) 

Bom 785 6 

(D) (V40) AIR 1953 Pepsu 133 6 

(E) (V41) AIR 1954 Sau 1: 6 Sau LR 258 6 

(F) (V40) AIR 1953 All 633: 1953 All LJ 

323 6 

(G) (V40) AIR 1953 Nag 357: ILR (1953) 

Nag 772 6 

(H) (V39) AIR 1952 SC 64: 1952 SCJ 100 (SC) 6 

(I) (V40) AIR 1953 SC 210: 1953 SCR 
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A. R. Somanatha Iyer and S. Gundappa, for 
Petitioner; S. K. Venkatarangiengar, for Respon¬ 
dent No. 1. 

MEDAPA C. J. 

It will be necessary for a proper consideration 
of the arguments advanced in the case to set 
out in some detail the facts and circumstances 
which have led up to, and relevant lor the dis¬ 
posal oi this petition. 

The petitioner and the respondents were duly 
nominated candidates for election to the Mysore 
State Legislative Assembly from the Tarikere 
Constituency at the general elections held in this 
State on 4-1-1952. Respondents 5 to 9 withdrew 
their candidature within the prescribed time and 
as a result only the petitioner and respondents 
1 to 4 contested the elections. In the elections 
the petitioner secured 8093 votes as against 8059, 
6239, 1644 and 1152 votes obtained by respondents 
1 to 4 respectively. The Returning Officer there¬ 
upon declared the petitioner as the successful 
candidate in the election and the said declara¬ 
tion was published in the Mysore Gazette on 11-2- 
1952 as per the provisions of S. 67, Representa¬ 
tion of the People Act, 1951. 

The petitioner lodged his election expenses with 
the necessary declaration with the Returning 
Officer and the same was published in the Mysore 
Gazette on 31-3-1952. The petitioner was sworn 
in as a Member of the Legislative Assembly and 
therealter began to discharge his duties as such 
member. 

(2) The 1st respondent preferred an election 
petition to the Election Commission for obtain¬ 
ing a declaration that the election of the peti¬ 
tioner was void and that he himself had been 
duly elected. It will be pertinent at this stage 
to mention that in this petition the 1st respon¬ 
dent did not seek for a declaration that the elec¬ 
tion was wholly void. The said petition was re¬ 
ceived by the Election Commission on 14-4-1952 
and came up for hearing before the Election Tri¬ 
bunal on 25-10-1952. 

dhe 1st Respondent then filed an application 
under O. 6 R. 17 C. P. c. before the Election 
Tribunal for the amendment of the election peti¬ 
tion presented by him to the Election Commis¬ 
sion in the following manner: 

“1. That in the body of his petition, averments 
have been made (in particular, the aver- 
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ments made in paras 5 and 6 of the peti¬ 
tion) to the effect that there has been a 
violation ot the fundamental requirements of 
the Election Law such that the election it¬ 
self has been vitiated. 

“2. In the prayer para of the petition the peti¬ 
tioner has prayed that the election of the 1st 
respondent be declared void and as a fur¬ 
ther relief the petitioner be declared to be 
duly elected candidate at the election. 

“3. In view of the averments made in paras 5 
and 6 alternative prayer that the election 
itself is rendered void is necessary and by 
inadvertence it is omitted in the prayer para 
of the petition. 

In order to clarify matters, the tribunal 
may be pleased to permit the oetitioner to 
amend the prayer portion in the following 

manner, the same being substituted for the 
present prayer: 

He prays that the election itself be declared 
void and further prays that if the election itself 
cannot be declared void and set aside for the 
violation of the fundamental requirements of 
the election law, the election of the first res¬ 
pondent be declared void and set aside, the 
petitioner being declared only elected candidate 
at the said election”. 

The application for amendment was opposed oy 
the petitioner on the ground that the* Tribunal 
had no jurisdiction to entertain an application 
such as the one made before it but the Tribunal 
overruled the objections and directed the amend¬ 
ment to be made. 

(3) The Tribunal, on the averments in the 
pleadings, framed as many as 27 issues and, after 
recording the evidence adduced and hearing the 
arguments advanced for the parties, pronounced 
their order on 15-1-1953. The Tribunal in their 
order unanimously found Issues 2 . 3. 4. 7. 8, 9, 
10 and 13 in favour of the petitioner but on 
Issues 1, 5, 6, 11, 12 and 14 they were divided. 

the majority finding these issues against the peti¬ 
tioner. 
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(12) Has the election of the 1st respondent 
(petitioner) been procured and induced by 
the said corrupt practices with the result 
that the election has been materially 
affected? 

(14) Would the petitioner (1st respondent) have 
obtained a majority of votes had it not 
been for the aforesaid corrupt and illegal 
practices on the part of the first respon¬ 
dent? 

The majority of the members of the Tribunal 
consisting of Sri. B. R. Ramalingaiah and Sri Mir 
Iqbal Hussain, on the strength of their findings 
on these issues, declared the election of the peti¬ 
tioner void and the 1st respondent duly elected 
while the learned District Judge Sri C. V. Chan- 
nappa, who was the other Member of the Tribu¬ 
nal, came to a different conclusion and dismissed 
the petition of the 1st respondent. 

The present petition has been filed under Art, 
226 of the Constitution for the Issue of a writ of 
certiorari or such other writ or direction or order 
as this Court may deem fit in the circumstances 
of the case to quash the proceedings of the Elec¬ 
tion Tribunal. 

The petitioner in support of his prayer has 
urged the following grounds: 

(1) The Tribunal had no jurisdiction or at 
least exceeded its jurisdiction in permitting the 
1st respondent lo amend his election petition 
after it was forwarded to the Election Tribunal 
by the Election Commission. 

(2) The petition, both when presented to the 
Election Commission and when the 1st respondent 
applied for its amendment, was barred by the 
law of Limitation. The Election Tribunal there¬ 
fore clearly exceeded its jurisdiction. 

(2' The Election Tribunal exceeded its juris¬ 
diction in setting aside the election on the ground 
that the polling commenced in Municipal Booth 
No. 776/16, 25 minutes after the time prescribed 
therefor. 
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It will be useful and even necessary to note 
down the said issues. They are: 

(1) Has there been infringement of the rules 
relating to the time of commencement of 
poll by reason of the fact that polling at 
Booth No. 1 for Ajjampur fixed at Ajiam- 
pur to take place at 8 A. M. did not reallv 
commence until about half an hour later 
as alleged in para 4 of the petition? 

(5) Did the 1st respondent (Petitioner before 
us) hire and procure a motor bus which 
was a service bus running between Tari- 
kere and Iliriyur, belonging to one Ahmed 
Jan. as alleged in para 1 of the list of 
particulars and thereby commit the corrupt 
practice referred to in it? 

(6) Did the 1st respondent (petitioner before 
us) take the assistance of a number of 
.Government servants to further the pros¬ 
pects of his election as alleged in para 2 
of the list of particulars? 

(11) Is the return of election expenses lodged 
by the 1st respondent (petitioner before us) 
false in material particulars & has the 1st 
respondent (petitioner) omitted to include 
in the return of election exnenses. ex¬ 
penses incurred by him in connection with the 
election which would easily exceed the 
sanctioned limit of Rs. 5.000/- as per parti¬ 
culars stated in para 7 of the list of parti¬ 
culars? 


(4) The Tribunal exceeded its jurisdiction and 
acted perversely in setting aside the election of 
the petitioner without a clear and definite finding 
that the 1st respondent had in fact received the 
majority of the valid votes cast in the election or 
that but for the votes obtained by the returned 
candidate by corrupt and illegal practices the 1st 
respondent would have obtained a majority of 
the valid votes. 

(5) The findings of the Tribunal that the 
petitioner committed corrupt practices had been 
without jurisdiction and even otherwise on mere 
speculations and conjectures relating to matters 
which were not put into issue and therefore per¬ 
verse. Its findings on these matters therefore 
amount to errors of jurisdiction and errors appa¬ 
rent cn the face of the record. 


(6) The finding of the Tribunal that the 
petitioner lodged a false return of election expen¬ 
ses before the Returning Officer is also without 
jurisdiction and based on averments which were 
net put into issue and therefore perverse. 


(4) The 1st respondent, who was the only res¬ 

pondent that contested this petition, fiied no 
counter-affidavit traversing the contentions of; 
the petitioner. 4 

(5) The learned Counsel for respondent 1 relied 
upon the provisions of Art. 329 (b) and contended 
that this petition for the issue of a writ under 
Art. 226 of the Constitution is not maintainable. 
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Art. 329 (b) reads — 

“Notwithstanding anything in this Constitution 
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(b) no election to either House of Parliament 
or to the House or either House of the Legis¬ 
lature of a State shall be called in question ex¬ 
cept by an election petition presented to such 
authority and in such manner as may be pro¬ 
vided for by or under any law made by the ap¬ 
propriate Legislature". 

(6) The contention is that the phrase “notwith¬ 
standing anything in this Constitution" excludes 
the applicability of the provisions of Art. 226 in' 
any manner whatsoever if they in any way call 
in question any election and that therefore tills 
petition should be dismissed ‘in limine’. I am 
unable to accept this contention for the words 
seen in Art. 329 (b) make it quite clear that they 
can apply only to the limited purpose of calling 
in question the election to either House of Parlia¬ 
ment or to the House of the State Legislature. 
It can have no application to or bearing on the 
proceedings after the completion of the elections 
and a perusal of the words used in S. 74, Repre¬ 
sentation of the People Act, viz., — 

. there shall be notified by the appropriate 

authority in the Official Gazette, as soon as 
may be after the date or the’ last of the dates 
fixed ‘for the completion of the said elections’ 
the names of the members elected for the vari¬ 
ous Assembly constituencies at the said e’*^- 
tions .” 

make it clear that elections are completed before 
the Election Tribunal is set up. Art. 329 (b) does 
not specifically or expressly refer to tire procee¬ 
dings of the Election Tribunal which, as already 
pointed out, came into being only alter the com¬ 
pletion of the elections. 

The powers conferred on courts by Art. 226 are 
very extensive; there is no proviso to limit its 
jurisdiction such as the proviso to Art. 227 which 
excludes the superintendence of the High Courts 
over tribunals relating to Armed Forces. The 
prayer of the petitioner is for the issue of a writ 
lor quashing the proceedings of the Election Tri¬ 
bunal and not for calling in question the election 
to the Legislature, the latter of which alone is 
dealt with unaer Art. 32y (b>. The issue of a 
writ as prayed for by the petitioner may and will 
result in certain consequences just as an adjudi¬ 
cation of a success!ul candidate in an election as 
an insolvent may and will produce the same or 
similar consequences. It does not however follow 
that because of the effect on the result of the 
elections, the petition for the issue of a writ or 
the adjudication of the successful candidate as 
an insolvent, can strictly be said to be petitions 
which call in question an election to a Legislature. 

The view that the provisions of Art. 329 should 
or should not be deemed to be a bar lor the issue 
or a writ has been the subject matter of conside¬ 
ration in several reported decisions viz., — 

Twro I ?? na ^ 1 x^ acl Mukhariya v. Lachhiram Ratan- 
Mai Am 1953 Madh. B. 197 (A), — ‘Jagdish 

Chandra v . Prakash Narain’, AIR 1953 Vind. P. 

~ ‘Shankar Nanasaheb v. Returning 
°fficer Kolaba District’, AIR 1952 Bom 277 (C); 

• iTo Slngh v - Sardul Singh’, AIR 1953 Pepsu 

(D) ; and — ‘Hamirkha Alarkha Hasan v. 
Returning officer, Jamnagar’, AIR 1954 Sau 1 
( Vicie also — ‘Sheo Kumar v. V. G. Oak’, 
,.-*AIR 1953 All 633 (F). These decisions are clearly 
/ opposed to the view put forward on behalf of the 

f respondent. 

The learned counsel for the respondent laid 
special stress on a decision reported in — ‘Ram- 


krishna v. Daoosing’, AIR 1953 Nag 357 (G), in 
which it is laid down that the High Court has 
no jurisdiction to issue writs in a proceeding 
like the one before us because of the provisions 
of Art. 329 Cl. (b). This decision fully supports 
the view advanced by the learned counsel for the 
1st respondent and as such merits and demands 
a detailed consideration. 

Reference has been made in paragraph 12 of 
the judgment to cases which lay down the pro¬ 
position that the process of election begins with 
the filing of nomination papers and ends with 
the declaration of the result. Among the many 
cases referred to in that paragraph, the judg¬ 
ment of the Supreme Court reported in — ‘H. p. 
Formuswami v. The Returning Officer, Namakkai’ 
AIR 1952 S. C. 64 (FD, is one. The same deci¬ 
sion has been referred to again in paragraph 14 
of the judgment to support the view that the 
word “election" cannot be understood in a restri¬ 
cted sense as was done by Fludholkar J., in an 
unreported decision of the same Court. This 
judgment cf Fazl Ali J., which is also reported 
lr - — 'AIR 1952 S. C. 64 (HP, seems to me to 
make it clear that an election is completed before 
ic is attacked by means of an election petition. 
At page 53 the learned Judge observes as follows: 

“The question now arises whether the law of 
election in this country contemplates that there 
-should be two attacks on matters connected 
with election proceedings, one. while they are 
going on by involving the extraordinary juris¬ 
diction of the. High Court unaer Art. 226 of 
the Constitution (the ordinary jurisdiction of 
the courts having been expressly excluded;, 
d another, alter they have been completed by 
means of an election petition ’. 

Again at page 65 the learned Judge observes 
as follows : 

so, I think it will be a fair in fe¬ 
me provisions ot the Rcpresenta- 
People Act to state that the Act 
only one remedy, that remedy be- 
election petition to be presented 


“That being 
rence from 
tion of the 
provides for 
ing by the 


uuer the election is over and there is no re¬ 
medy provided at any intermediate stage." 

The view of the Supreme Court therefore is that 
an election becomes complete before it is assail¬ 
ed. This pronouncement of the Supreme Court 
winch must be regarded as authoritative, pre¬ 
cludes, in my opinion, a consideration of the 
question whether an elec:ion can or cannot be 
said to be over alter the declaration of the re¬ 
sult under S. 74, Representation of the People 
Act. 

Again in paragraph 20 of the judgment the 
view has been expressed that under S. 105, Re¬ 
presentation ol the People Act an Election Com¬ 
mission must be deemed to adopt the order of 
the Election Tribunal and in para 22 of the 
judgment which is the only part of it actually 
dealing with the meaning of the word “Election", 
the learned Judges expressed the view that an 
election becomes complete only when the Elec¬ 
tion Tribunal officially declared' the result of the 
election and that an election continues until 
such declaration is made. 

The learned Judges in paras 23 ar.d 24 of the 
judgment point out that the object underlj'ing 
Art. 329(b) of the Constitution was to forbid a 
rival procedure for the decision of an election 
dispute and in paragraph 25 of the judgment it 
is stated that an Election Tribunal is nothing 
more than an amanuensis of the Election Com¬ 
mission and therefore its order when adopted 
by the Election Commission becomes conclusive 
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and incapable of being quashed by a writ of 
-he High Court as pointed out by the Supreme 
^°urt in — ‘Election Commission, India v. Saka 
Venkata Rao\ AIR 1953 SC 210 (I). 

, is thus clear that while the High Court 

nas addressed itself to consider the meaning oi 
: ^ ^ election ’ which had been clearly 

Aiiieipreted by Fazl Ali J.. the two principal rea¬ 
sons which influenced their decision that an 
election continues until the Election Tribunal 
pionounces its order under S. 98. Representation 
of the People Act were: 

(a) That in the view of the High Court an 

Election Commission adopts the order of 

the Election Tribunal which is only an 

amanuensis of the Election Commission* 
and 

(b< that the Election Tribunal when it makes 
an order under S. 98 of the Representa¬ 
tion of the People Act finally declares the 
result of an election. 

find it difficult to accept or agree with either 
of the two reasons. 

In the first place the Election Commission 
under S. 86(1), Representation of the People Act 
only appoints the Election Tribunal and under 
S. 106 of the Election Commission only forwards 
copies of the orders of the Election Tribunal to 
the authorities specified in that section and also 
causes the publication of the order in the 
Gazette. Nowhere does the Act state that an 
.Election Commission adopts the order of the 
Election Tribunal or that the Election Tribunal 
is only an amanuensis of the Election Com¬ 
mission. 

On the contrary, the scheme of Chapter 3 of 
the Act indicates that the order of the Election 
Tribunal continues to be only its order at every 
stage and does not become transformed into an 
•order of the Election Commission. This seems 
to follow from a perusal of the following sec¬ 
tions of the Representation of the People Act : 

(a) Under Sec. 86, the Election Commission 
appoints the Election Tribunal; 

(b) Under Sec. 88 the place of the trial Is 
selected by the Election Commission, but 
the Tribunal has the discretion to sit at 
any other place in the State; 

(c) Section 90 prescribes the procedure to be 
adopted by the Tribunal; 
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r _ ^ • ■ every order of the 

Tribunal to be final and conclusive; and 

(m) Finally S. 107 provides that an order of 
the Tribunal shall not take effect until 
it is published in the Gazette of India 
under Section 106. 

It is therefore clear that the Election Tribu¬ 
nal is the exclusive authority appointed for the 
decision of the dispute and for making an order 
on the election petition. The provisions of Ss. 
105 and 107 of the Act, which do not appear to 
have received adequate consideration, show that 
the order which is final and conclusive and the 
order which takes effect after the publication in 
the Gazette of India is the order of the Tribu¬ 
nal and not the order of the Election Commis¬ 
sion. 

(8) The second reason advanced for holding 
that an election continues until the Tribunal 
makes its final order also seems to me unaccept¬ 
able for the following reasons : 

(a) The attention of the Judges does not ap¬ 
pear to have been drawn to the words 
“after the date or the last of the dates 
fixed for the ‘completion’ of the said elec¬ 
tion” appearing in Sec. 74 of the Repre¬ 
sentation of the People Act. It has also 
not been pointed to them that the word 
“elected” is used in the past tense when 
providing for the notification in the official 
Gazette of the results of the election. 

(b) Likewise the importance of the words 
“After the elections held in pursuance of 
the “notifications” occurring in Sec. 71, 72 
73, 74 and 75 of the Act does not seem to 
have been pointed out to them. 

(c) Similarly attention of the Court does not 
seem to have been drawn to the fact that 
Pai t 5 of the Act deals with the conduct 
of the elections and Part 6 deals only with 
disputes regarding elections. 

(d) Attention does not appear to have been 
drawn to the importance of the phraseology 
of Art. 324 of the Constitution, which 
shows that an election is something diffe¬ 
rent from a dispute or doubt arising out 
of or in connection with an election. 

(e) No attention seems to have been invited 
to the fact that an Election Tribunal does 
not conduct an election and that when it 


(d) Section 91 provides for the appearance of 
a party by a pleader; 

•(e) Section 92 enumerates the powers of the 
Tribunal; 

<f) Sections 93, 94 and 95 lay dowm special 

rules of evidence; 

■(g) Section 97 provides for a recriminatory 

case at the instance of a returned candi¬ 

date; 

<h) Sections 98 and 99 mention the orders 

which a Tribunal could make at the con¬ 
clusion of the trial; 

<i) Section 102 prescribed the procedure to be 
adopted in case of equality of votes; 


makes an order under Sec. 98 its order 
does not declare the result of an election, 
but only decides a dispute arising out of 
it. This becomes clear when one examines 
the result that follows when the entire 
election is declared void; in such an event 
a re-election has to be ordered and no one 
can suggest that w r hen the Tribunal de¬ 
clares an election void under S. 100(1), 
Representation of the People Act it finally 
declares the result of an election. 

(9) It therefore appears to me that the deci¬ 
sion. with great respect to the Judges who de¬ 
cided the same, runs counter to the observations 
in the judgment of Fazl Ali J. and also to the 


<j) Section 103 provides for the communica¬ 
tion of the orders of the Tribunal to Elec¬ 
tion Commission and for the transmission 
of the records of the case to the District 
Judge; 

<k) Section 104 provides that in the event of 
a difference of opinion among the mem¬ 
bers of the Tribunal the opinion of the 
majority should prevail; 


provisions of the Representation of the People 
Act and the Constitution. 

(10) The learned counsel for respondent 1 
next relied upon the provisions of S. 105 of the 
Representation of the People Act in support of 
his proposition that this petition is not main¬ 
tainable. That section reads : 

“Every order of the Tribunal made under this 
Act shall be final and conclusive.” 
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The argument of the learned counsel Is that be¬ 
cause of the words in the section — “Every order 
ot the Tribunal made under this Act shall be 
j final and conclusive” it follows that the juris¬ 
diction of the Courts to issue writs is ousted. 1 
lam unable to accept this view. 

It cannot be disputed that the provisions of 
the Constitution must prevail over the provisions 
of the Representation of the People Act. Fur¬ 
ther, it was admitted by the counsel for the 
parties that in a similar matter special leave to 
Appeal under the provisions of Art. 136 of the 
Constitution has been granted by the Supreme 
Court. The grant of special leave to appear un¬ 
der Art. 136 of the Constitution seems to nega¬ 
tive the contention of the learned counsel for 
the respondent that the provisions of Art. 329 
<b) of the Constitution and S. 105 of the Repre¬ 
sentation of the People Act bar the application 
lor relief under Art. 226 of the Constitution. 

(ID The learned counsel for the respondent 
urged that the Election Commission is a neces¬ 
sary party to the petition and the failure to 
implead the Commission is fatal to the case ol' 
the petitioner. His argument is that no purpose 
would be served by the issue of a writ when* the 
Election Commission is not before the Court 
and have had no chance of putting forth their 
pleas lor the consideration of this court. 

He next argued on the strength of the case 
reported in AIR 1953 SC 210 (I) that even if the 
Election Commission had been made a part: no 

writ could be issued to the Election Commis¬ 
sion. 

He submitted that the Election Tribunal lias 
become functus officio and as such no writ could 
be issued to the Tribunal. 

I am unable to accept any of these conten¬ 
tions. The decision referred to by the learned 
counsel ‘Saka Venkatarao's case (I)’, does not 
appear to me to be apposite lor that was a case 
Where a writ was sought against the Election 
Commission to prevent the Governor from per¬ 
forming the duties enjoined on him under Art. 
192'2> of the Constitution which reads as 
follows : 


“192(2)— Before giving any decision on imy 
question whether a member of a House of the 
Legislature of a State has become subject to 
any of the disqualifications mentioned in 
clause (1) of Art. 191. the Governor shall 
obtain the opinion of the Election Commission 
and shall act according to such opinion.” 

Ihe duty is enjoined on the Governor to obtain 
the opinion of the Election Commission and the 
Election Commission in furnishing its opinion to 
fne Governor cannot be deemed to be doing anv 
act or performing any duty or functioning witti- 
Ule jurisdiction of the Madras High Court, 
i ne lacls in that case are entirely different and 
nave no bearing or similarity to the facts of the 
case before us. The Election Commission in the 

• <, oie . u ? has to perform certain duties 
within the jurisdiction of this Court, such as for 
instance the publication of the order of the 
Election Tribunal in the Mysore Gazette. This 
fu^has besides been covered by a decision of 
L ., 1 ? V ?. 1 . 1 . 1 ' 1 i. n *~ 'Bangalore Woollen. Cotton and 

t , 1 , 9 ?* Ltd - v - Labour Appellate Tribunal 
of India’, AIR 1953 Mys 59 (J). 


flic contention that the Election Tribunal has 
become functus officio and that as such it can¬ 
not he made a party, even if accepted, does not 
in my opinion in any way affect the effective¬ 
ness ol a writ that may be issued to quash the 
Proceedings of the Election Tribunal. The record 


of the proceedings of the Election Tribunal are 
lodged before the District Judge of the Division 
In which the election has taken place and are 
at present before this Court. There does not 
appear to be any specific provision in the Re¬ 
presentation of the People Act to support the 
view that the Election Tribunal becomes lunctus 
officio after the pronouncement of the order. 
Apart from these considerations, it is noticed 
that the Election Commission, who had been in¬ 
timated about the notice of the petition, lias not 
chosen to appear before the Court. The attitude 
of the Election Commission Is — which appa¬ 
rently appears to be correct — that it has no 
interest either to oppose or support the petition. 


(12) It. will be appropriate at this stage to 
consider the law bearing on the issue of the 
writ of certiorari. 


iui icspuiiueiu- 

..f; 
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me ieameci counsel 
milted that a writ of certiorari is an excep¬ 
tionally rare writ and snouid not be invoked 
lightly. He submitted that a writ of certiorari 
should not be Issued unless there is a total 
want of jurisdiction in a Tribunal and that 
want oi jurisdiction must be apparent on the 
face oi the record. 


Pie argued that an Election Tribunal is spe¬ 
cially created for disposal of all disputes relat¬ 
ing to elections and that the High Court should 
not in a case like tlie one before us interfere by 
means of a writ and quash the proceedings ot 
the Trim,mu. He urged that tbe Election Tribu¬ 
nal was set up for ihe sole purpose ol deter¬ 
mining the dispute that had arisen in the elec- 
i .on and that as such it cannot by any means 
be contended that the Election Tribunal had no 
jurisdiction to determine the disputes that had 
admittedly arisen between the parties. 

In support of this view lie referred to the 
decisions ol the Supreme Court as also of some 
other Courts prior to those decisions. 

It was, on the other hand, contended by the 
learned counsel for the petitioner that the writ 
of certiorari is by no means so rare and so ex¬ 
ceptional, as contended by the learned counsel 
tor the 1 st respondent and this court could and 
should interfere, to set aside the proceedings of 
the Election Tribunal il the said Tribunal has 
had no jurisdiction to decide any question or 
exceeded its jurisdiction in deciding any Ques¬ 
tion and also to relieve grave injustice conse¬ 
quent on an error of law or fact apparent on 
the face of the record. 


The Jaw relating to the issue of writ of cer¬ 
tiorari can be culled out from the four decisions 
of the Supreme Court referred to below and it 
seems to me unnecessary to traverse beyond the 
decisions of the Supreme Court and to refer to 
decisions of courts which are subordinate to the 
said court or to the decisions of the English 
courts. 


The decisions of the Supreme Court, which 
are brought to my notice relating to the law 
on the subject are — (1) — ‘Province ol Bom¬ 
bay v. Khushaldas S. Advani’, AIR 1950 SC 222 
<K); 12) — ‘Rai Brij Raj Krishna v. S. K. Shaw 
& Bros.’. AIR 1951 SC 115 (L>; (3) — ‘G. Veer- 
appa Pillai v. Raman and Raman Ltd.’, AIR 
1952 SC 192 (M); and (4) — *D. N. Banerji v. P. 
R. Mukherjee’, AIR 1953 SC 58 (Ni. 

It was held in the first decision referred to 
above that absence of jurisdiction or excess ot 
jurisdiction would justify the issue of a writ. 
This decision was followed in a decision of our 
court reported in — ‘J. T. Gopalakrishnan v 
H. S. Raja Iyengar’, AIR 1953 Mys 8 (O) 
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Justice Fazl Ali in the second case referred to 
the observation of Sir James Colville in para¬ 
graph 6 of his judgment, viz., 

“Accordingly, the authorities _ establish that 

em adjudication by a Judge having jurisdic¬ 
tion over the subject-matter is, ‘if no defects 
appear on the lace of it’, to be taken as con¬ 
clusive of the facts stated therein; and that 
the Court of Queen’s Bench will not on cer¬ 
tiorari quash such an adjudication on the 
ground that any such fact, however essential, 
has been erroneously found,” 

and pointed out that a defect in the impugned 
order would also justify the issue of a writ. 

The Supreme Court in the third case went a 
step further and held that the writ could be 
issued not only when the Tribunal had acted 
without jurisdiction or in excess of jurisdiction 
but also when its decision was wrong and con¬ 
tained errors apparent on the lace of the re¬ 
cord and also when it violated rules of natural 
justice. 

It was indicated In the fourth case that a 
flagrant violation of law would justify the issue 
of a writ. 

It therefore follows that, apart from questions 
of jurisdiction, a writ of certiorari can also be 
issued where a Tribunal has committed mis¬ 
takes apparent on the face of the record or com¬ 
mitted flagrant violation of law. This view is 
also in consonance with the principles enunciat¬ 
ed in English Courts in the following cases, viz. 
(1) — ‘Rex v. Board of Education’, 1910-2 KB 
165 at p. 173 (P>; (2) — ‘Rex v. Northumberland 
Compensation'Appeal Tribunal Ex parte Shaw’, 
1951-1 KB 711 (Q); and (3) — ‘R. v. Northum¬ 
berland Compensation Appeal Tribunal Ex parte 
Shaw’, 1952-1 All ER 122 (R). 

(13) The petitioners contentions in support of 
his prayer for the issue of a writ may now b.i 
considered. The first contention of the learned 
counsel for the petitioner is that the Tribunal 
had no jurisdiction to amend the petition sent 
to it by the Election Commission. His argument 
is that the provisions of the Code of Civil Proce¬ 
dure as such and in toto are not made applica¬ 
ble to the proceedings before Election Tribunals 
and that the Election Tribunal acted without 
jurisdiction in invoking the provisions of O. 6. R. 
17, to amend the petition sent to it by the Elec¬ 
tion Commission. 

A perusal of the provisions of the Represen¬ 
tation of the People Act shows that several pro¬ 
visions of the Code of Civil Procedure have been 
specifically and expressly embodied in the same. 

Section 83(1) relates to the contents of the 
election petition and lays down that the signing 
and the verification of election petitions should 
be done in the manner prescribed in the Civil 
P. C. of 1903 for the verification of pleadings. 

Section 90 relates to the procedure to be follow¬ 
ed by the Tribunal in the trial of the election 
petition. It lays down that the Election Tribunal 
should try the petition as nearly as may be in 
accordance with the procedure laid down in the 
Civil P. C. of 1903 and proceeds to mention the 
way in which witnesses are to be summoned, etc. 

Section 92 relates to the powers of the Tribu¬ 
nal and lays down a limitation to the powers 
vested in a court under the Civil Procedure 
Code of 1908 when trying a suit in respect of 
the following viz.— 

(a) discovery and inspection; 

(b) enforcing the attendance of witnesses, 
and requiring the deposit of their expenses; 
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(c) compelling the production of documents; 

(d) examining witnesses on oath; 

(e) granting adjournments; 

(f) reception of evidence taken on affidavits; 

and 

(g) issuing commission for the examination 
of witnesses, and may summon and examine suo 
motu any person whose evidence appears to it 
to be material; and shall be deemed to be a civil 
court within the meaning of Ss. 480 and 482, 
Criminal P. C., 1898. 

The Legislature has thus by implication made 
it clear that ail provisions of the Civil P. C. do 
not apply to the proceedings before the Election 
Tribunal. This position will become even more 
clear if S. 109 which provides for the with¬ 
drawal oi election petitions and Ss. 112 to 116 
which deal with the abatement of the election 
petitions and the substitution of legal represen¬ 
tatives of the parties are perused. The Civil P. C. 
has also provisions relating to abatement, with¬ 
drawal and substitution of legal representatives 
of the parties; but those provisions of the Civil 
P. O', as such have not been specifically referred 
to or embodied in the Representation of the 
People Act. This appears to be very significant. 
The Legislature has also made it clear what 
piovisions of the Civil P. C. will apply and those 
provisions have, as already pointed out, been 
specifically embodied in the Representation of 
the People Act. 

The failure to so embody O. 6 and the rules 
thereunder and in particular R. 17 seems to 
make it clear that the Legislature did not intend 
the Election Tribunal to make use of the said 
provision to amend the petition sent to it for 
disposal by the Election Commission. 

This view receives corroboration from S. 83 (3> 
which specifically gives powers to the Election 
Tiibunal “to allow the particulars included in 
tlie said list amended or order such further or 
better particulars in regard to any matter re- 
i erred to therein” required to be furnished by 
tile petitioner under S. 83(2). The Legislature 
wnich thought it fit to specifically empower the 
Election Tribunal to amend the list required to 
be furnished by S. 83(2) would not, and could not 
be deemed to," have forgotten to specifically em¬ 
power the Election Tribunal to amend the elec¬ 
tion petition itself, if actually it intended to, so 
empower the Election Tribunal. It would, if that 
was the intention, have referred to and embodied 
O. 3, R. 17, Civil P. C. in the Representation of 
the People Act. The amendment by the Election 
Tribunal of the election petition sent to it by the 
Election Commission must therefore be held to 
be an amendment made without jurisdiction. 

The learned counsel for the 1st respondent 
cited two cases in support of the contention that 
the Election Tribunal had the power to permit 
the amendment to the election petition. The 
first of them is reported in — ‘Sitaram Hira- 
chand v. Yograj Singh’, AIR 1953 Bom 293 (S». 

In this case the Tribunal permitted the verifica¬ 
tion of the election petition and also the addi¬ 
tion of a partj'. The Bombay High Court was 
obviously not invited to consider the effects of S. 
85(3.) under which the only amendment permit¬ 
ted is the amendment of the particulars includ¬ 
ing the list attached to the election petition. 

Tire second case reported in — ‘A. S. Subbaraj 
v. M. Muthiah’, AIR 1954 Mad 336 (T) does not 
help the respondent because Venkatarama Iyer 
J. t who decided that case, clearly says that the 
matter was not free from difficulty and that he 
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would not decide it. It must be mentioned that 
oven in this case the amendment related only 
to the verification of the petition. 

014) It was urged that if the application for 
amendment had been rejected and is considered 
as rejected, the decision of the Tribunal would 
be, and must on that account be deemed to be, 
good inasmuch as the amendment related only 
to the reliefs claimed and not to the substance 
of the petition. I am unable to accept this view 
because when the prayer portion in the original 
petition was substituted as per the amendment, 
the original petition sent by the Election Com¬ 
mission to the Election Tribunal can no longer 
be said to be before the Election Tribunal. The 
mere fact that the new prayer includes the old 
prayer does not make the amended petition, 
which the Election Tribunal heard and disposed 
of, the original petition sent to it by the Elec¬ 
tion Commission. 

(15) It was next urged that the Election Tribu¬ 
nal had no jurisdiction to enlarge the time pre¬ 
scribed for the presentation of the Election Peti¬ 
tion. Rule 119 of the Representation of the Peo¬ 
ple Act prescribes the period within which an 
election petition should be presented, viz. : 

"not later than 14 days from the date of publi¬ 
cation of the notice in the official Gazette un¬ 
der rule 113 that the return of election ex¬ 
penses of such candidate and the declaration 
made in respect thereof have been lodged wild 
the Returning Officer." 

It is not disputed that the return of election 
expenses were published in the My.*:-are Gazette 
on 31-3-1952 and that the Election Petition reach¬ 
ed the Election Commission on 14-4-1552, that is 
to say, alter the expiry of the time prescribed 
for the purpose. This petition was received by th* 
Election Tribunal on 16-7-1952 and the amend¬ 
ment v/as made on 25-10-1952. There could there¬ 
fore be no doubt that the amendment of the 
petition was made long after the time prescribed 
lor the filing of the election petition. 

It was contended for the respondent that th; 
presentation of the petition to the Election Com¬ 
mission was not timebarred and even if it was 
timebarred the delay must be deemed to have 
been condoned by the Election Commission when 
the petition was despatched to the Election 
Tribunal by the Election Commission. The re¬ 
cords do not show any order of the Election 
Commission extending the period of limitation 
and condoning the delay in the presentation of 
the petition. The argument of the learned coun¬ 
sel for the respondent that the forwarding of 
the petition by itself amounts to condonation ot 
the delay is at best only an inference which is 

open to very serious doubt and therefore cannot 
be accepted. 

. xt was argued that the words in S. 9. which 
relate to the commencement and termination of 

tS« an f d r m S< 10 ' which relate to the compu- 
it the General Clauses Act make 

wiih?« Hl e P rese »tation of the petition was 

wirnin t i rrv o __ i_* , . n _ 
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Act can have no application to the computation 

cf time for the presentation of an election peti¬ 
tion. 

fhE apart, the lact remains that the amend¬ 
ment of the petition was admittedly long after 
the period of limitation was over and is therefore 
clearly out of time. The Election Tribunal has 
not been shown to have the power to extend the 

.. ^ _ n i • • i . • 


period of limitation and must therefore be held 

acted without jurisdiction when, by 
the petition, it enlarged the period 
for the presentation of the Election 


to have 
amending 
prescribed 
Petidcn. 


(13) The learned counsel for the petitioner 
submitted that the Election Tribunal acted in 
excess of its jurisdiction in dealing with the 
allegations of corrupt practice said to have been 
indulged in by the petitioner. 

The three corrupt practices actually found to 
have been committed by the returned candidate 


are 


(a) 


(b) 


that the petitioner hired and procured a 
motor bus belonging to one Ahmed dan as 
alleged in para 1 of the list of particulars: 

that the petitioner took the assistance of 
a to further the prospects of his 

election as alleged in part 2 of the anne- 
xure; and 


(c) 


'u:d, the return of election expenses lodged 
bv petitioner omitted to include many 
U v ms of expenditure incurred by him. 

| i7 ' Tj) i'vv.ard to corrupt practice (a), the 

actual allegation made by the 1 st respondent is 

»'.i pai a 3'a> oi ; ;i • election petition and m part 
]. °i he annexure. The allegation is that the peti¬ 
tioner hirer: and procured a motor bus belonging 

. ?, ne Al i mecl Jan for transporting voters to the 
oocmis. ; he allegation made in para 1 of the 
annoxore is that the petitioner -hired' a bus 
belonging to one Ahmed Jan for conveying 
^ o.crs from Gowrapur lo Sollapur. The issue 
fiamed was whether the 1st respondent ‘hired 
arm procured’ a bus belonging to Ahmed Jan. 

In dealing with these matters the Election 

lu junal said on page 33 in para. 23 (g) as 
to]lows : * 

"Thr-re is no direct evidence on the side of the 
pet-tioner to prove that the first respondent 
hired the said bus for the said purpose”. 

rf Hw in ! said .that the Tribunal in clause (h> 
of that para said as follows at page 40 . 

"For all these reasons we are led to th* con- 

on t°h- Si- the n aid Ahmed Jan was acting 
°n fhe ejection day as the first respondent’s 

agent and hence the first respondent must be 

deemed to have procured the bus for the pur- 

pose through his agent, the said Ahmed Jan 

f£ d , hence he liable for this corrupt prac- 

1 ivy'.., 

(18) In clause (i) of that para at pa^e 
Tribunal said as follows : 


40 the 


Jv! r? tlme * Tbe relevant words in the rules of <lTn 

tha .^P resei ? tat -i°n of the People Act relating to Even if the said Ahmed Jan v/as not an a*-ent 
the time when an election petition u. . the — - 


orecpntlH *' hen ? n election petition has to b-. 
^ ;f^ ted ^ ave already been extracted above, viz. 

words in 1 4 ei o 14 days ” while the relevant 
’•from- onrf W. the General Clauses Act are — 
S? in ad t0 and in S. 10 the words are 
within the prescribed time”. 

the^PeonTp d a r * 119 of the Representation of 
word- from/ 1 1 o eing entlrely different from the 

Swisio^ cff q S n ’ 9 and 10 ‘ lt foll ™ s that the 
Pr visions of Ss. 9 and 10 of the General Clauses 


Est respondent has connived at 
these acts of the said Ahmed Jan.” 

TribunS n ^ P M ge tht\ in f' aUSe (J) of that P ara - 
td in fhA hn. th f . 1 ? j: passengers were convey- 
td in the bus of Ahmed Jan and that 

“it is reasonable to presume that all these ner- 
sons must have voted in favour of the fir t 

S 01 ). 11 ® 1 m whom as Shown above the said 

iir£te£j? mu “ ur hi ’ 
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In that clause of the order the Tribunal con¬ 
cludes as follows, at page 42 : 

“If the said Ahmed Jan had not conveyed them 
in his bus they would not have voted at all.” 
and again on the same page (page 42; — 

“In the result on the 5th issue we hold that 
the 1st respondent did procure the said H. I. H. 
service bus through Ahmad Jan, his agent, 
for conveying his voters to and from the poll¬ 
ing station at Sollapur as per para 1 of the 
list of particulars and thereby committed the 
major corrupt practice referred to in sub-sec¬ 
tion 6 of Section 125.” 

(20) The actual corrupt practice alleged by 
the 1st respondent was the hiring or procuring 
of the bus by the candidate himself. The Tribu¬ 
nal held that the hiring was not established. It 
then went into the question of a connivance on 
the part of the petitioner and ultimately made a 
finding that the bus was procured through 
Ahmed Jan. his agent. It is undisputed that the 
petitioner had declared himself his agent. No 
one alleged that Ahmed Jan was the petitioner’s 
agent and no question of connivance was pleaded. 

(21) The next corrupt practice relates to issue 
(6) and to the assistance alleged to have been 
taken by the petitioner from a Patel for fur¬ 
thering the prospects of his election. This 
matter is discussed by the Tribunal in para. 24 
of its order. The 1st respondent alleged that the 
petitioner took the assistance of two Govern¬ 
ment servants. The Tribunal found in clause (b) 
para 24 of its order that there is no evidence 
that the service of the officer of the Bhadravathi 
Iron and Steel Works was taken by the peti¬ 
tioner. But in clause (c) of para 24 it held that 
he did take assistance of the Patel for further¬ 
ing the prospects of his election. 

The allegations relating to this matter are 
contained in para. 8(b) of the Election Petition 
and in para 2 of the annexure. Para 8(b) slates 
that the petitioner took the assistance of Fatel 
Parameswarappa to further the prospects of 
his election, the particulars of which were stated 
to have been set out in para 2 of the Annexure. 

(22) It will be seen from the Annexure that 
all that has been said about Parameswarappa is 
that— 

(a) he accompanied the petitioner and active¬ 
ly canvassed for votes in several villages; 

(b) that he openly canvassed at one polling 
centre on the polling day; 

(c) that he went and sat in the car together 
with the 1st respondent in a procession 
held after the election; and 

(d) that he gave a dinner to the petitioner. 

Allegations (c - ) and (d) relate to matters which 
took place after the election, and allegations (a) 
and (b). even if believed, only establish that 
Parameswarappa actively canvassed for the peti¬ 
tioner. There is no allegation in para 2 of the 
Annexure that the petitioner took anv assistance 
from Parameswarappa. The 6th Issue therefore 
relates to a matter which is not alleged in the 
annexure. 

(23) In paragraph 24(e) (ii), page 44, the 

Tribunal states as follows ; 

“We shall first refer to the evidence _ P. w. 

30 has not even been cross-examined.” 

This shows that Parameswarappa was a member 
of the K. M. P. Party and did some canvassing 
for it. This does not amount to the petitioner 
obtaining his assistance. In para 24(c) (iii) the 
Tribunal refers to the evidence of P. W. 54 to 


the effect that after doing election propaganda 
on behalf of the petitioner Parameswarappa was 
moving about in the petitioner’s car and distri¬ 
buting hand bills. This allegation is not made 
either in the petition or in the annexure. The 
other evidence discussed by the Tribunal relates 
to matters not alleged in the petition. The find¬ 
ing on this matter is therefore an error apparent 
on the face of the record. 

(24) The next corrupt practice alleged against 
the petitioner is covered by the 11th issue. The 
allegations in the petition relating to it are con¬ 
tained in para 8(g) of the petition and para 7 
of the annexure. 

(25) The actual corrupt practice alleged con¬ 
sists of— 

(a) the omission to mention the petrol ex¬ 
penses for the canvassing tours; 

(b) the omission to include the hiring charges 
in respect of seven vans said to have been 
hired by the petitioner; and 

(c) the emission to show the dinner expenses 
and the expenses incurred in the hotel. 

(26) In para 30 of its order the Tribunal found 
that a sum of Rs. 7566-11-0 had been omitted 
fiom his return of expenses. This sum relates 
to 6 items set out in page 69. Items 3 to 6 are 
not alleged in the petition or in the annexure. 
Part of Item 3 relates to voters. In regard to the- 
hiring of 7 vans the Tribunal has not recorded 
a finding that any such hiring has been proved. 
It only refers to seven cars lent to him by his 
lriends and it is held that the money value of 
the use of such cars including the cost of new 
tyres said to have been purchased for some of 
them and the repairing charges in respect of 
another should have been shown in the return 
of expenses. (See pages 53-62, para 29 clause (d) 
sub-clauses (1 to vii) ). 

(27) Then with regard to petrol expenses it is 
not denied he has shown a sum of Rs. 1083-3-0. 

The Tribunal has adopted a novel procedure 
for reaching the conclusion that some petrol ex¬ 
penses are omitted from the return. On page 63- 
in para 29 (8), the Tribunal points out that bet¬ 
ween 11-11-51 and 4-1-52 a sum of Rs. 3279-14-0' 
has been paid to the petrol bunk at Tarikare by 
the petitioner. The Tribunal makes an arbitrary 
calculation for making allocations of this sum of 
money and comes to the conclusion that a sum 
or Rs. 1250/- has been omitted from the return 
of expenses relating to the purchase of petrol. 
The finding is based on no evidence and rests 
only on mere speculations, more so because the 
petitioner, it is admitted, is a merchant who must 
perforce use cars for the conduct of his trade. 

(28) In regard to the hotel expenses as pointed 
out already the allegation is made in the follow¬ 
ing words: 

“The 1st respondent has also not shown the 
dinner expenses and the expenses incurred in 
the hotel.” 

The discussion relating to this matter is contain¬ 
ed at pages 64. 65 and 66 in clause (f) of para 
29 of the order. In sub-clause of this clause the 
Tribunal refers to certain expenses incurred by 
one Harulappa in the Hotel of P. W. 19 and consi¬ 
ders the payments made by and on behalf of 
Harulappa as the expenses incurred by the peti¬ 
tioner. This Harulapa was himself a candidate. 

(29) The next item of expenditure referred to 
by the Tribunal relates to the food supplied to 
the voters in the hotel of P. W. 38 (vide bottom 
of page 65). There is no allegation in the elec¬ 
tion petition that any voters had been enter- 
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tained by the petitioner. In sub-clause (ii) of 
this para the Tribunal again refers to the hotel 
expenses of certain voters. This cannot come 
within the return. 

(30) It will be clear from the foregoing that 
the Election Tribunal acted without jurisdiction 


<1 


1. (a) amending the election petition sent to it. 

by the Election Commission, 

(b) hearing and disposing of the amended 
petition, 

(c) extending the period of limitation for the 
presentation of the election petition; 

2. Acted in excess of its jurisdiction in — 

(a) going into and deciding questions not 
definitely pleaded and specifically put 
into issue, particularly allegations regard¬ 
ing corrupt practices, 

(b) setting aside the application of the peti¬ 
tioner without giving a definite finding 
that the 1st respondent has. as a matter 
of fact, obtained more valid votes than 
the petitioner or without the requisite 
materials for giving a finding that but 
for the corrupt practices indulged in by 
the petitioner, the 1st respondent would 
have secured more valid votes than the 
petitioner. 


3. Committed errors apparent on the face 
of the record — 

(a) in holding that the commencement of 
polling at Booth No. 1 , Ajjampur depriv¬ 
ed the 1st respondent of the votes which 
he might have secured, 

(b) that the petitioner obtained the services 
of a Government servant to further the 
prospects of his election, and 

(c) that the petitioner lodged false return cf 
expenses. 

There can be no doubt that these findings whicn 
led to the setting aside of the election of the peti¬ 
tioner have caused grave and manifest injustice 
to the petitioner. 


(31) We accordingly issue a Writ of Certiorar 
under Art. 226 of the Constitution and quash tin 
proceedings and the order dated 15-1-1953 of th' 
Election Tribunal. The costs of this petition wil 

be paid by the 1st Respondent. Advocate’s fe* 
Rs. 200/- only. 


A/R.G.D. 


Writ of Certiorari issued. 
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MEDAPA c. j. and balakrishnaiya j. 

(11-1-1954) 

Lakka PP a - Petitioner v. N. G. Narasimh 
gowda and others, Respondents. 

No. 78 of 1953, to quash the pr< 

Election p E ' ectlon Tribunal, Bangalore, i 
Election Petn. No. 07 of 1952. 

fh! a) Constitution 0 f India, Arts. 220 and 32 
Tor ninSr" 111 f0 J. is ° uc of writ of certiora 

- Maintain .£? cced,n Ss of Election Tribun; 
Peonlo \t?,n b rl ly ~~ Representation of tli 

wSSli. 8 * «•« - *« - air ... 

der n \rt PP 9')R at i 0n f ° r l he teue of a writ un ‘ 
an Pleot i? ig quashln S ths Proceedings of 
dec * U t ?, TribU ? al which had declared the 

of the neHH® V ° ld ! and Ket asid0 the election 
barrel Urn! 1 0ner< ls maintainable and is not 
barred either under Art. 329(b) of the Con- 


stitution or S. 105, Representation of the 
People Act. (Paras 6 and 10; 

The words “notwithstanding anything in 
this constitution’ in Art. 329(b; make it 
quite clear that they can apply only to the 
limited purpose ol calling in question the 
election to either House of Parliament or to 
the House of the State Legislature. It can 
have no application to or bearing on the 
proceedings after the completion of the elec¬ 
tion. Section 74, Representation of the People 
Act makes it clear that an election is com¬ 
pleted before the Election Tribunal is see. 
up. It dees not continue until an Election 
Tribunal pronounces its order under S. 98 ol 
the Representation of the People Act. Arti¬ 
cle 329(b) does not specifically or expressly 
refer to the proceedings of the Election 
Tribunal which, corne into being only after 
the completion of the elections. The powers 
conferred on courts by Art, 226 are very 
extensive; there is no proviso to limit its 
jurisdiction such as the proviso to Art. 227 
which excludes the superintendence of the 
High Courts over tribunals relating to 
Armed Forces. AIR 1952 SC 64. Rel. on. AIR 
i9o3 Nag 357, Discussed and dissented from. 

(Paras 6, 7 and 8) 


-A- * AV- UO 






%/ - 


petitioner may and will result in certain 
consequences just as an adjudication of a 
successful candidate in an election as an 
insolvent may and will produce the same or 
similar consequences. It does not however 
lollow that because of the effect on the re¬ 
sult of the elections the petition for the issue 
ol a writ or the adjudication of the success¬ 
ful candidate as an insolvent can strictly be 
said to be petitions which call in question an 
election to a Legislature. (Para 6) 

The contention that the Election Tribunal 
has become functus officio and that as such 
it cannot be made a party, even if accepted, 
uoes not in any way affect the effectiveness 
oi a writ that may be issued to quash the 
proceedings of the Election Tribunal. 
The record of the proceedings of the 
Election Tribunal are lodged before the 
District Judge of the Division in which the 
election has taken place and are at present 
befoie the High Court. There does not ap¬ 
pear to be any specific provision in the Re¬ 
presentation of the People Act to support the 
view that the Election Tribunal becomes 
lunctus officio after the pronouncement of 

l h * °y$* r - Am 1953 SC 210 . Distinguished 

and AIR 19o3 Mys 59, Rel. on. 

/K . 4 ’* (Para 11) 

(b) Constitution of India, Art. 226 — Writ of? 
certiorari when can issue. 

Apart from questions of jurisdiction a 
writ of certiorari can also be issued where 
a Tribunal has committed mistakes appa- 

ffoorcmf the , f ?. ce of the record or committed 
flagrant violation of law. AIR 1950 SC *>22 • 

AIR 1951 SC 115: AIR 1952 SC 192 AIR 

1953 SC 58 and AIR 1953 Mys 8, Rel on 

(Para 12) 

TJlf Election Tribunal declared the election 

?L! h L pet!tlon «- to be void on the groun.t 
tnat there was an implied contract for the 

supply of goods between the petitioner ana 
m°y e T ment of M ys°re at the time when 

£ ,s 5 1 ° minati0n paper, which dis¬ 
qualified him for membership to the Mysore 
Legislative Assembly under S. 7(<D, Represen- 
tatwn of the People Act. The petitioner an- 
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I^lirc! under Art. 226 for the issue of a writ 
ol certiorari for quashing the proceedings of 
the Election Tribunal. The admitted facts 
be fore the Tribunal were that there was no 
subsisting contract between the petitioner 
and the Government of Mysore at the time 
°l h'-ing his nomination paper and that the 
alleged contract had already come to an 
end. The Tribunal however considered the 
question of the existence of an implied con¬ 
tract not alleged in the pleadings and not 
specifically put into issue and then gave a 
finding which was dead against the admitted 
facts. The Tribunal interred an implied 
contract irom the mere fact that the firm 
of which the petitioner was a partner, had 
supplied certain goods to the Government of 
Mysore alter the filing of the nomination 
paper. 

Held that the order of the Election Tribu¬ 
nal, based on the finding that there was an 
implied contract, was both an error apparent 
on the face of the record and a flagrant 
error of law. The consideration of allegations 
not definitely pleaded and not specifically 
put into issue and a finding thereon was 
besides an excessive exercise of jurisdiction. 
The order of the Election Tribunal had re¬ 
sulted in grave and manifest injustice to 
the petitioner and therefore the proceedings 
should be quashed. (Paras J6, 17.) 


(c) Sale of Goods Act (1930), S. 4 — Contract 
:'('or supply of goods — Representation of the 
.People Act (1951), S. 7(d). 

A contract for the supply of goods may 
and will result in the supply of goods but a 
supply of goods will not result in the crea¬ 
tion of a contract for the supply of goods. 

(Para 15) 

Anno: Sale of Goods Act. S. 4 N. 1. 


CASES REFERRED : Paras 

(A) (V40) AIR 1953 Madh-3 197 6 

<B) (V40) AIR 1953 Vindh-P 51 6 

CCA (V39) AIR 1952 Bom 277: ILR (1952) 

Bom 785 * 6 

CD) (V40) AIR 1953 Pepsu 133 6 

<E) (V41) AIR 1954 Sau 1: 6 Sau LR 258 6 

(F) (V40) AIR 1953 All 633: 1953 All LJ 323 6 

(G) (V40) Am 1953 Nag 357: ILR (1953* 

Nag 772 6 

(H) (V39) AIR 1952 SC 54: 1S52 SCJ 100 (SC) 6 

(I) (V40'» AIR 1953 SC 210: 1954 SCR 

1144 (SC) 6, 11 

(J) (V40> AIR 1953 Mys 59: ILR (1953) 

Mys 287 11 


(K) (V37) AIR 1950 SC 222: 1950 SCR 621 (SC) 12 

(L) (V38) AIR 1951 SC 115: 1951 SCR 245 (SC) 12 
CM) (5/39) AIR 1952 SC 192: 1952 SCR 533 (SC) 12 
<N) (V40) AIR 1953 SC 58 : 1953 SCR 302 (SC) 12 
(O'* (V40) AIR 1953 Mys 8: ILR (1953) 

Mvs 58 12 

(P) (1910) 1910-2 KB 165: 79 LJ KB 595 12 

CQ) (1951) 1951-1 KB 711 12 

(R) (1952) 1952-1 All ER 122: 1952-1 KB 338 12 


C. Nagaraja Rao. for Petitioner: V. Krishna- 
murthy, (for No. 1) and Asst. /Advocate-General, 
(for No. 3), for Respondents. 

ORDER: The facts of the case leading to this 
petition are simple. The petitioner was one of the 
candidates for election to the Mysore State Legis¬ 
lative Assembly from the Chennarayapatna Con¬ 
stituency. There were objections to the acceptance 
of his nomination paper on the ground that he had 
at the time a subsisting contract with the Govern¬ 
ment of Mysore. The Returning Officer overruled 


and rejected the objection and the petitioner was 
declared to have been duly nominated. The peti¬ 
tioner contested the elections held on 16-1-1952 
and was thereafter declared duly elected and the 
fact was notified in the official Gazette. 

(2) The 1st respondent filed an election petition 
calling in question the election of the petitioner, 
-ae urged several grounds in support of the peti¬ 
tion but it will be unnecessary to refer to all of 
them as all the members of the Tribunal were 
unanimous in overruling all the grounds excepting 
one. That ground related to the existence of a 
contract lor the suppii r of goods between the 
Bharath Trading and Industrial Company of which 
the petitioner was a partner and the Government 
ol Mysore at the time the petitioner filed his 
nomination paper. The majority of the Tribunal 
gace a finding that there was a subsisting contract 
between the petitioner’s firm and the Govern¬ 
ment of Mysore at the time the petitioner filed 
ins nomination paper and on that ground declared 
me whole election void and set aside the election 
oi the petitioner, it will be necessary to state 
m this stage that, the Chairman of the Tribunal 
ail i ere a from the majority of the Tribunal and 
gave a finding to the effect that there was no 
subsisting contract between the petitioner and the 
Government of Mysore at- the time the petitioner 
filed his nomination paper. 

(3* The petitioner has therefore approached this 

court for the issue of a writ under Art. 226 of the 

Constitution for quashing the proceedings of the 
Tribunal. 


(4) In support ox his petition the petitioner has 
urged the following two grounds: 

(1) Tie decision of the majority of the Tribunal 
rests upon a matter that is not put in issue 
thereby violating the fundamental principles 
of natural justice; 

(2) The majority of the Tribunal in holding 
that there was an implied contract acted 
contrary to law and in an unreasonable 
manner and in opposition to the case set lip 
by the petitioner (1st respondent before us) 
himself. 

(5 to 10) *(See paras. 5 to 10 in AIR 1954 Mys 
102 ). 

(11) The learned counsel for the 3rd and 4th 
respondents next urged on the strength of the case 
reported in — ‘AIR 1S53 SC 210 (I)’, that no writ 
could be issued to the Election Commission, I am 
unable to accept this ccntention. The decision re¬ 
ferred to by the learned counsel ‘Saka Venkatarao’s 
case. (I)’, does not appear to me to be apposite for 
that was a case where a writ was sought against 
the Election Commission to prevent the Governor 
from performing the duties enjoined on him under 
Art. 192(2) of the Constitution which reads as fol¬ 
lows : 

“192(2)— Before giving any decision on any ques¬ 
tion (whether a member of a House of the Legis¬ 
lature of a State has become subject to any of 
the disqualifications mentioned in clause (1) of 
Art. 19D, the Governor shall obtain the opinion 
of the Election Commission and shall act accord¬ 
ing to such opinion”. 

The duty is enjoined on the Governor to obtain 
the opinion of the Election Commission and the 
Election Commission in furnishing its opinion to 
the Governor cannot be deemed to be doing any 
act or performing any duty or functioning within 
the jurisdiction of the Madras High Court. The 
facts in that case are entirely different and have 
no bearing or similarity to the facts of the case 


(♦These paras, are exactly same as paras. 5 to 10 
in AIR 1954 Mys 102). 
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before us The Election Commission in the case 
before us has to perform certain duties within the 
jurisdiction of this court, such as for instance the 
publication of the order of the Election Tribunal 
in the Mysore Gazette. 

This point has besides been covered by a deci¬ 
sion of this court in — ‘Bangalore Woollen, Cotton 
and Silk Mills Co., Ltd. v. Labour Appellate Tri¬ 
bunal of India’, AIR 1953 Mys 59 (J). The conten¬ 
tion that the Election Tribunal has become functus 
officio and that as such it cannot be made a party, 
even if accepted, does not in my opinion in any 
way affect the effectiveness of a writ that may be 
issued to quash the proceedings of the Election 
Tribunal. The records of the proceedings of the 
Election Tribunal are lodged before the District 
[Judge of the Division in which the election has 
taken place and are at present before this court. 
There does not appear to be any specific provi¬ 
sion in the Representation of the People Act to 
support the view that the Election Tribunal be¬ 
comes functus officio after the pronouncement of 
the order. The objections are accordingly rejected. 

(12) * (See para. 12 in AIR 1954 Mys. 102). 

(13) The learned counsel for the petitioner sub¬ 
mitted that the Election Tribunal, to support its 
order, went into and considered allegations not 
definitely set forth in the pleadings of the parties 
and not specifically put into Issue. He further 
submitted that the Tribunal committed a flagrant 
violation of law in spelling the existence of an im¬ 
plied contract for the supply of goods between the 
petitioner and the Government of Mysore at the 
time the petitioner filed his nomination paper, it 
was also urged that there are manifest errors, re¬ 
lating to the existence of necessary and relevant 
facts, apparent on the face of the record on which 
the Election Tribunal has based its findings. 

(14) A perusal of the allegations in the Election 
Petition and the issues (as stated by the Election 
Tribunal) make it clear that the pleadings and 
the issues are not as satisfactory as they should 
have been. The averments in paragraph 3 of the 
petition are: 

“As far as the petitioner is aware, this tender 
as well as the acceptance is not limited for any 
particular period nor has the standing order been 
terminated in any way by either the Firm or by 
the Government of Mysore through the Deputy 
Commissioner, Hassan, who accepted the stand¬ 
ing order as stated above. On the contrary on 
£-5-51, the Deputy Commissioner, Hassan, issued 
directions to the Bharathi Trading and Indus¬ 
trial Company, Hassan, to supply 8000 flat tiles 
200 ridge tiles required for the reconstruction 
of the house destroyed by accidental fire in 
Sulgalale village in Belur Taluk, Hassan Dis¬ 
trict. The Amildar of Belur was requested to 
instruct the Special Revenue Inspector to take 
delivery of the tiles and issue them to the gran¬ 
tees and also to make arrangements to pay the 
bills in his office. ‘It will be seen that there was 
no other correspondence for any fresh contracts 
springing up in this connection between the Firm 
and the Deputy Commissioner. Hassan’, and the 
petitioner states that it is and must be deemed 
that the ‘order for the supply of the above mate- 

S rials dated 8-9-51 must be in pursuance of the 
standing contract referred to above.’ ” 

It is thus clear that the case which the peti¬ 
tioner (respondent 1 before us) specifically put for¬ 
ward was that there was no contract except the 
one admitt ed by him, viz., a contract for the sup- 

Para, is exactly same as para. 12 in AIR 
1954 Mys. 102. 

1954 Mya./15 & 16 


ply of goods for the year 1950-51. This contract 
ended on 31-3-1951. The two contracting parties, 
viz., the petitioner and the Government have both 
stated that the contract had ended. The earnest 
money deposited by the petitioner for the perform¬ 
ance of the contract was admittedly returned to 
the petitioner by the Government and the ac¬ 
counts relating to the contract between the peti¬ 
tioner and the Government were also admittedly 
settled long before the date on which the peti¬ 
tioner filed his nomination papers. 

There can therefore be no doubt that the said 
contract between the petitioner and the Govern¬ 
ment was not in force on the date the petitioner 
filed his nomination paper. The Bharath Trading 
Company, of which the petitioner was a partner, 
had not admittedly tendered lor the supply of 
goods (tiles) to the Government for the year 
1951-52 but that, on the other hand, one 
Krishnaiahsetty had tendered for the contract of 
supply of goods to the Government for the year 
1951-52 and the same had been accepted by the 
Government. This contract between the Govern¬ 
ment and Krisliniahsetty was formally embodied 
in an agreement (Ex. 29). The Election Tribunal 
in spite of all this and the petitioner’s own aver¬ 
ments in para. 3 extracted above took upon itself 
the task of considering the question whether there 
was an implied contract for the supply of goods 
<tiles) to the Government for the period 1951-52 
and gave a finding that there was such an implied 
contract for the supply of goods notwithstanding 
the fact that the pleadings did not contain a spe¬ 
cific averment that there was an implied contract 
for the supply of goods for the year 1951-52. 

(15) The finding of the Election Tribunal that 
there was an implied contract for 1951-52 is based 
on the admitted fact that when Krishniahsetty 
failed to supply the goods required by the Govern¬ 
ment according to the contract entered into by him 
with the Government, the Deputy Commissioner 
purchased the tiles from the Bharath Trading 
Company as per the letter of the Rural Develop¬ 
ment Commissioner (No. R. 635-39, dated 13-8-1951). 
This will be clear from the order of the Election 
Tribunal at page 25: 

“.general permission had been accorded to 

purchase tiles from the local factories on failure 
of the approved Firm to supply tiles of good 
quality within the time limit specified by him 
and has instructed him to adopt the same in the 
present case.” 

The fact that on the failure of Krishniahsetty 
to supply goods the Deputy Commissioner, in 
pursuance of the letter referred to above, request¬ 
ed the Amildars to purchase goods from the 
Bharath Trading Company and that, in pursuance 
of that direction, the Amildars place orders with 
the Bharath Trading Company for the supply of 
tiles does not and cannot lead to the conclusion 
that there was an implied contract between the 
Government and the Bharath Trading Company 
for the supply of goods. The distinction between 
a contract for the supply of goods and supply of 
goods has obviously been lost sight of entirely 
by the Election Tribunal. A contract for the sup¬ 
ply of goods may and will result in the 
supply of goods but a supply of goods will 
not result in the creation of a contract 
for the supply of goods. It is obvious and 
cannot be disputed that, if the Bharath Trading 
Company faded to supply the goods according to 
the order placed by the Amildars, the other party 
to the contract, viz., the Government, could not 
have enforced that supply through courts. This 
position makes it clear that the finding of the 
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Seamed Election Tribunal that there was an im¬ 
plied contract ior the supply of goods for the year 
1951-52 is manifestly wrong. 


A. I. It 


(16) The Tribunal has thus considered the ques¬ 
tion of the existence of an implied contract not 
alleged in the pleadings and not specifically put 
into issue and then given a finding which is* dead 
against the admitted facts. The Election Tribunal 
has also, as shown above, committed flagrant error 
of law in inferring an implied contract on the mere 
fact that the Bharath Trading Company supplied 
goods according to the orders placed from time to 
time by the Amildars who had been requested by 
the Deputy Commissioner to make the purchase 
from Local firms. Section 7(d) of the Representa¬ 
tion of the People Act reads— 

“7(d) if, whether by himself or by any person 
or body of persons in trust for him or for his 
benefit or on his account, he has any share or 
interest in a contract for the supply of goods 
to, or lor the execution of any works or the per¬ 
formance of any services undertaken by, the ap¬ 
propriate Government; (a person shall be dis¬ 
qualified for being chosen as, and for being, a 
member of either House of Parliament or of the 
Legislative Assembly or Legislative Council of a 
State)”. 

There was as pointed out above no subsisting 
contract for the supply of goods at the time the 
petitioner filed his nomination paper. The order 
of the Election Tribunal, based on the finding that 
there was an implied contract, is both an error 
apparent on the face of the record and a flagrant 
error of law. The consideration of allegations not 
definitely pleaded and not specifically put into 
issue and a finding thereon is besides an exces¬ 
sive exercise of jurisdiction. 

(17) The very same objection to the nomination 
of the petitioner had been taken at the time of 
scrutiny and had been overruled and rejected by 
the Returning Officer. There can be no doubt 
that the order of the Election Tribunal has result¬ 
ed in grave and manifest injustice to the peti¬ 
tioner. 

(18) We accordingly issue a writ of certiorari 
and quash the proceedings and the order dated 
24-2-1953 of the Election Tribunal. The costs of 
the petitioner will be paid by the 1st respondent. 
Advocate’s fee Rs. 100/- only. 

A/K.S.B. Application allowed. 


Held that the levy of fine for breach of the 
Money-lender’s Act imposed by the Civil Court 

- of sult on Promissory note was 
without jurisdiction. (Para 2 ) 

(b) Civil P. C. (1908), O. 21, R. 46 — Attach- 
ment when effective. 

The service of prohibitory notice as requir¬ 
ed under R. 46 of O. 21 is enough for the nur- 

fa°rv tLl hG attachl P ent and it is not neces- 

, money should have been actually 
payable at the time to defendant. (Para 3) 

Anno: C. P. C., O. 21, R. 46, N. 1, 2. 
dent fn Pe^on* f ° r Petitio ^r; Respon- 
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VENKATA RAMAIYA AND BALAKRISHN4.IYA 

JJ. (6-2-1953). 

Tharumal Bhajandas, Plaintiff-Petitioner v. 
K. Narasimhiah, Defendant-Respondent. 

Civil Revn. Petns. Nos. 233 and 234 of 1952-53, 
against order of Principal Dist. J., Bangalore in 
R. As. Nos. 105 & 106 of 1951-52. 

(a) Debt Laws — Mysore Money-lender’s Act 
(13 of 1939), Ss. 1, 23 — Power of Civil Courts to 

punish for defaults. 

The provisions of the Money-lender’s Act do 
not confer jurisdiction on Courts deciding 
suits to punish persons who are in default 
under the Act. Their liability for violation 
of any of the provisions therein has to be 
determined in separate proceedings before the 
criminal Court. According to S. 23(3). the 
offence under the section is a cognizable 
offence for which a trial is necessary as ores- 
cribed under Criminal P. c. to justify a 
conviction. 


VENKATA RAMAIYA J. : 

The petitioner in these two cases is the same 
He sued the respondent for recovery of amounts 
due under two on demand promissory notes, and, 

£ he c ° Ll . rs< : of one 01 the suits, applied for at- 
bef ° re Judgment of money due to the 
defendant under a bill tendered to the Executive 
Engineer, buildings Division, Bangalore. No money 

b P ° V S„ WaS re T! Vecl ln Ccmi't, or even found to 

actually payable. The suits ended in decrees 
agamst the defendant and the application filed 
y tne defendant for payment of compensation on 
account of the attachment being wrongful was dis¬ 
missed by the trial Court. On appeal by the de¬ 
fendant, the decrees of the trial Court as regards 
the amounts payable under the pronotes were 
connrmed, but compensation of Rs. 250/- was 
allowed to the defendant on the view that the 

W ? s , obta h led on insufficient grounds. 
if 1 ? learned Judge also directed the plaintiff to 
pay a fine of Rs. 100/- on the ground that he, 
as a money-lender, has not conformed to the re¬ 
quirements of the Money-lenders’ Act. Against 

Payment of compensation and for 
payment of fine, these two petitions are filed. 

__/ 2 2 S- Krishnaiyangar, the learned coun- 

sel for .tne petitioner-plaintiff, contended, and we 
think rightly, that the provisions of the Money¬ 
lenders’ Act do not confer jurisdiction on Courts' 
deciding suits to punish persons who are in de-. 
fault under the Act, and that their liability fori 
violation of any of the provisions therein has to, 
be determined in separate proceedings before the 
criminal Court. A reading of Sections 20 to 23 
shows that a limit of time is prescribed for pro- 
seeuting defaulters and the breach complained of 
should have occurred within one year. The learn¬ 
ed Judge has given no finding that it was so. Ac¬ 
cording to sub-s. (2) of S. 23 the offence under 
this section shall be a cognizable offence for which 
a trial is necessary as prescribed under the Cri¬ 
minal Procedure Code to justify a conviction. It 
seems to us that, without following the statutory 
provisions, the levy of fine on the plaintiff by the 
learned District Judge is not warranted. The 
order for payment of fine is, therefore, set aside 
and the fine, if paid, will be refunded. 

(3) As regards payment of compensation, the 
materials available for consideration are very 
meagre. The main contention urged on plaintiff’s 
behalf is that no attachment was effected at all, 
and in the absence of any attachment there can 
be no claim for compensation. Unfortunately, the 
point was not raised in the Court below and the 
records do not throw any light on this. What is 
required for the purpose of attachment under Civil 
P. C., (O. 21, R. 46) is that there should be a 
prohibitory order. It is not denied that a prohi¬ 
bitory order was issued, but the argument is that 
since no money was payable to defendant there 
was no attachment. No authority is cited to show* 
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that service of prohibitory notices as required un¬ 
der R. 46 of O. 21 is not enough for the purpose of 
the attachment and that money should have been 
actually payable at the time to defendant. Since 
the question was not raised at the proper stage 
or investigated, it is difficult for us to know the 
real state of affairs in this case. The contention, 
if correct, requires that in such cases the Court 
has to embark on an investigation of the differences 
between the creditor and debtor and adjudicate 
upon these. This is not a course contemplated 
by the rule and not within its scope. The question 
at present is not whether the service of the pro¬ 
hibitory notices resulted in any benefit to plaintiff 
but how it affected the defendant. On the footing 
that there has been an attachment, the only point 
remaining for consideration is whether there was 
justification for it and if not, whether the amount 
awarded is excessive. The defendant is said to 
be a contractor, having a reputation in doing busi¬ 
ness. The learned District Judge has observed 
that no attempt was made by the plaintiff to sub¬ 
stantiate the allegation made in the affidavit. The 
plaintiff must therefore be deemed to have acted 
without exercising the care necessary in seeking 
the extraordinary remedy, not realising the mam 
which may befall a man of business. Anyway 
considering that the plaintiff has substantially 
succeeded in both the suits, the defendant set 
up false pleas and the defendant is not shown to 
have suffered tangible loss, I think it would be 
sufficient to award a sum of Rs. 150/-. To this 
extent, the amount allowed by the learned Dis¬ 
trict Judge is reduced. 

*4) In the result, C. R. P. 234/52-53 is allowed 
and the order in C. R. P. 235/52-53 is modified by 
substituting the sum of Rs. 150/- for Rs. 250/-. 
Parties will bear their own costs in this Court 


B/D.R.R. 


Order accordingly. 
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VASUDEVAMURTHY J. (6-2-1953) 

Narasimhaiah, Plaintiff-Appellant v. Chikka¬ 
thimmaiah, Defendant-Respondent. 

Second Appeal No. 473 of 1949-50, against de¬ 
cree of Addl. Sub. J., Tumkur, in R. a. No. 24 
of 1948-49. 

(a) Hindu Law — Joint family property _ 

Alienation by one coparcener — Suit for partition 
by purchaser — Res judicata — (Civil P. C. 
(1903), S. 11). 

A decree obtained by a member of a joint 
Hindu family governed by Mitakshara against 
an alienee for his share of the property 
alienated on the ground that the alienation 
is not binding on him does not bar by res 
Judicata a subsequent suit by the alienee for 
a general partition and asking therein for 
allotment of the alienated property to the 
share of the alienating coparcener: AIR 1926 
Mad 774, Rel. on. (Para 2) 

Anno: C. P. c., S. 11 N. 36 Pt. 2. 

Ai!«jL** Ilndl i J^ aw "" Joint family property — 
Alienation of his share by one coparcener — Re¬ 
medy of purchaser. 

purchas f r . ^ an undivided member’s 

a joint family property need not 
always bring a suit for general partition as 

ls neither interested nor quite in a 

of V ?E£V e position to di scover all the items 

thnt property * The Proposition of law 

aet rnh, allenee from on e of the coparceners 
get only an equity against other members of 
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the coparcenary to work out his rights by a 
suit for general partition and his remedy is 
in all cases to institute such a suit is not ac¬ 
cepted in Mysore. 9 Mys CCR 43, Foil. 

(Para 4) 

(c) Hindu Law — Joint family property —- 
Alienation by one coparcener — Suit by pur¬ 
chaser for partition — Equitable allotment. 

Where a suit for partition is brought by a 
purchaser of an undivided members’ share 
in a joint family property, at such a parti¬ 
tion the purchaser can only obtain the rights 
of his transferor, and has got no right to 
strictly claim a share in a particular item, 
still as a matter of equity the Court should 
unless there are insuperable objections to do 
so, adjust the different shares so as to give 
him what has been actuaily conveyed to him 
as being the share of the particular copar¬ 
cener. The death of vendor-coparcener does 
not make any difference in the application 
°f this equitable principle or stands in the 
way of allotting the suit land to the pur¬ 
chaser in lieu of the share attributable to 
the said coparcener at the time of the sale: 

22 Mys CCR 293; 21 Mys LJ 206; 25 Mad 

630 (FB), Rel. on. (Paras 4 8 ) 

CASES REFERRED : Paras 

(A) (V13) AIR 1926 Mad 774: 96 Ind Cas 
993 2 3 

(E» (VI3) AIR 1926 Mod 241: 91 Ind Cas 
868 2 

(C.i 9 Mys CCR 43 4 7 

(D) (’02) 25 Mad 690 (FB) 4 7 

(El 22 Mys CCR 293 ’ a 7 

(F) (’42) 21 Mys LJ 206 5 ’ 7 

(G) (’80) 6 Ind App 88 : 5 Cal 148 

(PC) 6 

(H) (V39) AIR 1952 Mad 419: ILR (1952) 

Mad 835 (FB) 6 

(I) (’97) 21 Eom 797 7 

Y. Siddappa, for V. Krishnamurthy, for Ap¬ 
pellant, K. P. Muddappa, for Respondent. 

• - - . , {(a,-,,,. . I j » , n , . a case are not 

in dispute. Ihe defendant is the son ot one Dodda 

Thimmian who was a member of Hindu joint 

larniiy with him and who is now dead. During 

his lifetime, he had sold to the plaintiff a small 

P lec ® °f lan <| measuring about an acre described 
in the A schedule to the plaint (which will be 
referred to hereafter as the suit land) and had 
put hnn in possession. After his death the defen¬ 
dant and another younger brother of his, who is 
also now dead, tried to disturb the plaintiff’s pos¬ 
session and he therefore brought a suit in O S 
No. 3 of 42-43 on the file of the Munsff, Tumkur' 
agamst them for a permanent injunction. It was 
held in that suit that the plaintiff was entitled 

Do/rW^Th ^ SS 3 S u>° n of the suit land and that 

I ?. odda , Thimmiahs sons might get their shares 
divided and separated by a suit of their own for 
paitition if the alienation by their father was 

a suit O S N, in L°Mur‘ Accordingly they filed 

* °- S ’ No - 208/41-45 agamst the plaintiff for 
partition and possession of their 2/3rds share At 

rnffih against 1 the S ° nS ° f Dodda ™m- 

mian against the decision in O. S. No 3 / 49-47 

pending before the Subordinate Judge The T 

ah n e na P t on ^ h had - Pleaded in that ^ ^ 
alienation in his lavour was fully binding on tVm 

b^clismisseef ^ lhat the * M 

oe ci l missed, But later on, after the disnosni nf 

from r ® gular a PP e al and a second appeal there¬ 
for permission To'staf ^ 

.0 th,t ^ 
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of the family properties which belonged to Dodda 
Thimmiah and his sons, that the suit land may 
be allotted to the share of the deceased Dodda 
Thimmiah and that he the plaintiff may be con¬ 
firmed in its possession. That application was 
not allowed on the ground that the suit O. S. No. 
208 of 44-45 was filed for partition of only the 
suit land and not for a general partition, a suit 
which the sons of Dodda Thimmiah were then en¬ 
titled to bring. A decree was ultimately passed 
in that suit declaring that Dodda Thimmiah’s sons 
were entitled to 2/3rds share of the property and 
for its partition. The plaintiff has therefore 
brought the present suit for a general partition 
of all the family properties of the plaintiff and 
Dodda Thimmiah. He had described in the B 
schedule all those other family properties and has 
prayed that he might be confirmed in his posses¬ 
sion of the suit land after allotting it to the share 
of his vendor or that he may be granted an area 
equal in extent and value in all the family pro¬ 
perties. The Munsiff granted a decree in his favour 
and allotted the suit land to the plaintiff. His 
decision was reversed on appeal by the Subordinate 
Judge of Tumkur and the plaintiff has come up in 
second appeal. 

(2) The learned Subordinate Judge was of the 
view that the plaintiff’s present suit was barred 
by ‘res judicata’. For the appellant, it is contend¬ 
ed that he was not bound, in O. S. No. 208/44-45, 
to have asked for a general partition, that he 
could not do so as an appeal was pending against 
the decision in O. S. No. 3/42-43 where he was 
claiming that the sale in his favour was binding 
on the entire suit land including the shares of 
Dodda Thimmiah's sons therein that that suit 
was bv the present defendant and his brother for 
a limited relief, viz., for a partial partition, and 
that it was not incumbent on the plaintiff to seek 
for a general partition in that suit alone. Mr. 
Krishnamurthi, the learned Counsel for the Ap¬ 
pellant, has relied on a case reported in — ‘Kanda- 
swami Udayan v. Velayudha Udayan’, AIR 1926 
Mad 774 (A) where, dissenting from — ‘Sowrimuthu 
v. Pachia Pillai’, AIR 1926 Mad 241 (B), it has been 
held that in a suit instituted by a coparcener of 
a joint Hindu family to set aside the sale of an 
ancestral immoveable property by his father or 
manager on the ground that the sale was not for 
family necessity and to recover possession of the 
property from the purchaser, the latter is not en¬ 
titled to insist on the plaintiff submitting to a 
partition either of the item sold or of the entire 
familv property. Though it is open to a Court 
where all the facts and all the persons interested 
are before it and where the suit is practically 
one for general partition, to allow a purchaser 
to retain the property sold to him it was neither 
expedient nor reasonable that the purchaser should 
be able to insist that such a suit should be con¬ 
verted into one for general partition as it would 
involve the presence of other parties and an en¬ 
quiry into debts and liabilities of the family. It 
was also held in that case that a decree obtained 
by a member of a joint Hindu family against an 
alienee for his share of the property on the ground 
that the alienation is not binding on him does 
not bar a subsequent suit by the alienee for a 
general partition and asking therein for allotment 
of the alienated property to the share of the 
alienating coparcener. Their Lordships further 
pointed out that the proper course in such cases, 
where one of the coparceners has brought a suit 
for partial partition, is for the alienee to bring a 
separate suit of his own for general partition so 
that the suit for partition may be tried along with 
the suit for setting aside the alienation. If the 


alienation was found not binding on the impeach¬ 
ing coparcener’s share but only on the alienor’s 
share, the Court would be in a position to consider 
in the suit for general partition whether the pro¬ 
perty alienated should be allotted to the alienor’s 
share or not. This Mahras case does not appear 
to have been cited before the learned Subordinate 
Judge and he has proceeded merely on general 
principles as to what the plaintiff might or ought 
to have made the ground of defence or attack 
in the former suit. 

(3) I think, with great respect to the learned 
Judges who have decided — ‘AIR 1926 Mad 774 
<A)’, it lays down the correct principles which 
might be followed in such cases. As has been 
rightly pointed out by them, if a member of a 
joint Hindu family is allowed to bring a suit for 
partition against an alienee objecting to the aliena¬ 
tion of a particular item and thereby his right 
to bring a suit for partition against the other 
members of the family is not affected and the 
principle of ‘res judicata’ would not avail against 
the alienating coparcener, it is difficult to hold 
that a suit by an alienee, who stands only in the 
shoes of the alienating coparcener for partition, 
would be so barred. I think also that to thereby 
force a coparcener convert a suit for partial parti¬ 
tion which he is entitled to bring under such cir¬ 
cumstances into a suit for general partition is 
neither reasonable nor required by law. Moreover, 
it would be going counter to decisions of this Court 
and in the other High Courts in which it has 
been held that a coparcener or his alienee in such 
a case cannot be compelled to sue for general 
partition. See Mayne’s Hindu Law, 11th Edn., para. 
388, pp. 489-490. The learned Subordinate Judge 
thought it unnecessary to consider any other as¬ 
pect of the case in the light of his conclusion 
that the plaintiff’s suit was barred by ‘res judicata’ 
though he also thought that no question of allot¬ 
ting a share to the alienor arose in this suit as the 
alienor was dead. 

(4) It has been contended for the appellant that 
the death of the alienor ought to make no differ¬ 
ence in this matter, and that the effect of the 
sale by the deceased coparcener, either of an item 
of property or his share therein, is to vest a right 
In the alienee to ask, either in a suit for his own 
or in the suit brought by other coparceners for 
the same reliefs which his alienor would have 
been entitled to ask as he has stepped into the 
shoes of the latter. I think the law in this matter 
has been fairly clearly laid down in Mysore. So 
far back as in 1904 it has been held by this Court 
in — ‘9 Mys C. C. R. 43 (C)’ that a purchaser of an 
Undivided member’s share in a family property 
need not always bring a suit for general parti¬ 
tion as he was neither interested nor quite in a 
favourable position to discover all the items of 
family property. The proposition of law that an 
alienee from one of the coparceners gets only an 
equity against other members of the coparcenary 
to work out his rights by a suit for general parti¬ 
tion and his remedy is in all cases to institute 
such a suit was not accepted. In this case refer¬ 
ence has been made with approval to the judg : 
ment of Sri Bhashyam Iyengar J. in — ‘Aiyyagari 
Venkatramayya v. Ramayya’, 25 Mad 690 (FB) (D) 
and the learned Judge have agreed with the prin¬ 
ciples enunciated therein to hold that at such a 
partition though the purchaser can only obtain 
the rights of his transferor, and has got no right 
to strictlv claim a share in a particular item, still 
as a matter of equity the Court should, unless; 
there are insuperable objections to do so, adjust; 
the different shares so as to give him what has; 
been actually conveyed to him as being the share, 
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of the particular coparcener. In — ‘22 Mys C. C. R. 
293 (E)’ in a suit by a coparcener to set aside an 
alienation of a specific item of family property it 
was found that the alienation was not binding on 
the plaintiff's share. The Subordinate Judge pass¬ 
ed a decree for delivery to him of a half share 
in the property alienated to him. The plaintiff 
appealed on the ground that the Court ought to 
have ejected the alienee from the whole of the 
land and left him to obtain his rights by a suit 
for partition. Sir Leslie Miller C. J. and Chandra¬ 
sekhara Aiyar J. while confirming the judgment of 
the Subordinate Judge held that in working out 
rights as between an alienee and members of the 
family who are not bound by the sale to him, the 
Court should endeavour to adjust the rights of the 
contending parties with the least possible incon¬ 
venience and without injustice to any of them. 

(5l The above two cases have been referred to 
and followed in — ‘Ramiah v. Siddalingappa’, 21 
Mys LJ 206 (F). In that case, the plaintiffs had 
purchased from one of the members of the joint 
Hindu family two small plots out of a large piece 
of land owned by the family which was possessed 
of other extensive immoveable properties. They 
filed a suit for possession of those specific lands 
against the alienor and other members of the 
family, it was contended for the latter that the 
suit, not having brought for a general partition 
by including all the properties which the family 
possessed, was not maintainable. It was held by 
this Court that no hard and fast rule can be laid 
dovvn as applicable to such a case, the question 
to be decided being how the rights of the con¬ 
tending parties could be settled with the least pos¬ 
sible inconvenience and without injustice to any 
of them. In the case before them, taking into 
account the nature and area of the plots sold, and 
that all the persons interested in the properties 
were already before them their Lordships held 
there was no need to drive the plaintiffs to a sepa¬ 
rate suit for general partition; and the plaintiffs 
were granted a decree for possession of the specific 
pieces of land which they had purchased. It was 
found that their vendor owned a fairly large plot 
in that same survey number as the lands involved 
in the suit say, and that even if the plaintiffs 
were awarded the very plots to which they were 
found entitled, the defendants would still have 
more than their own shares in the same number 
and neither the nature nor the value of the pro¬ 
perty stood in the way of such an equitable arrange¬ 
ment. 


(6) Mr. Muddappa, learned Counsel for the Re. 
pondent, has urged that Dodda Thimmiah’s deat 
should make a difference in the application of th 
principle. He argues that the share of Dodda Thin 
miah has devolved by survivorship on the othc 
members of the family and that there is no longe 
^ n ^ Person in existence to whom the share c 
. da , Thimmiah, even if it could be said to hav 
existed as such, can now be allotted. It must b 
observed that the case in — ‘25 Mad 690 (FE 

of a suit by a ^chaser of a: 
unchvided half in two plots of land from a membe 

ndlV1 T? €<1 family consisting of himself an 

thl i!l neP M! S ' The suit was instituted afte 
a Ln^n°M he alienor against the nephews fc 

fov 1 p ? r . tltlon of aU the family properties an 

?i l0tn ? ent t0 the alienor’s share a hal 
nenvfmio th ? 1 W0 plots conveyed by him. Th 
had h HWi tt 1S€d 1 an objection that as the alienc 
^ , the T plaintlff ’ s ri s ht based on equity wa 

that ? 7®* held by Bhashyam Iyengar t 

riRht 1K ee S C J aim is no dou bt an equitabl 

vain* t h SenSe that he must be a transferee fo 
aue ’ In cases where the transfer relates to 


specific portion of the family property he has no 
legal right, any more than his transferor himself, 
to insist on that specific portion being allotted to 
the share of the vendor. Being a purchaser for 
value he was in equity entitled to have such por¬ 
tion, or so much thereof as was practicable, so 
allotted, if that could be done without prejudice 
to the other sharers. Such suit may at the option 
of the other members of the family assume the 
character of a family partition suit and a decree 
may be passed for partition among a LI the mem¬ 
bers of the entire family property. He also con¬ 
sidered (following — ‘Suraj Bunsi Koer v. Sheo 
Persad’, 6 Ind App 88 (PC) (G) ) that there was 
nothing to support the contention that the interest 
conveyed by an undivided member will lapse to 
the family after the death of the alienor unless 
the purchaser instituted a suit before the alienor's 
death. The effect of an alienation of an interest 
of a coparcener in a Mitakshara joint Hindu family 
and the rights of the alienee and the coparceners 
and how the equities are to be w r orked out in such 
cases has been discussed fully in — 'Paramanapa- 
kam Pillai v. Sivararnan’, AIR 1952 Mad 419 (FB) 
(H). 

(7) I think it unnecessary to further discuss the 
matter as in Mysore the law’ has been laid down 
clearly for all practical purposes in — ’9 Mys 
C. C. R. 43 (C)\ — ‘22 Mys C. C. R. 293 (E)’ and 

— ‘21 Mys LJ 206 (F)’. In the last case also, the 
alienor one Jadiappa was dead when the suit was 
brought for partition and possession by his alienee 
and his death did not stand in the way of this 
Court granting a decree in favour of the plaintiffs 
and allotting to them the particular survey num¬ 
bers which he had sold them as an equitable 
method by adopting which “no special harm’’ could 
be caused to the defendants. In Mayne's Treatise 
on Hindu Law and Usage (1950) 11th Edn., it has 
been observed in para. 324 at page 495 that both 
in Madras and Bombay it is settled that an actual 
alienation for the value in enforceable to the same 
extent by a suit after the death of the alienor as 
it would have been by a suit during his life, reli¬ 
ance being placed on — ‘25 Mad 690 (FB) (D)’, 

— ‘Gurulingappa v. Nandappa’, 21 Bom 797 at p. 
805 (I) and other cases. See also Mulla’s Hindu 
Law, 1946 Edn., page 311. 

(8) There is therefore no force in the objection 
for the respondent that the death of Dodda Thim¬ 
miah has made any difference in the application 
of tliis equitable principle or stands in the way 
of allotting the suit land to the plaintiff in lieu 
of the share attributable to Dodda Thimmiah at 
the time of the sale. It has not been shown that 
the learned Munsiff was wrong in doing so for any 
other reason such as its extent value or nature 
as compared with the other family lands. 

(9) In the result I allow this appeal, set aside 
the judgment and decree of the learned Subordi¬ 
nate Judge and restore those of the learned 
Munsiff with costs throughout. 

B/V.S.B. Appeal allowed. 
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VENKATA RAMAIYA AND BALAKRISHNAIYA 

JJ. (3-12-1953). 

State of Mysore v. C. V. Gopala Rao, Accused- 
Respondent. 

Criminal Revn. Petn. No. 119 of 1953, against 
Order of First Magistrate, Kolar, D/- 15-12-1952. 

Evidence Act (1872), Ss. 73, 45—Power of Court. 

T t is open for the Court to direct the ac¬ 
cused to give his writing in Court for the 
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purpose of comparison by the hand-writing 
expert and make such use of it as the Court 
is entitled to. AIR 1950 Cal 66, Followed. 

(Para 2) 

Anno: Evi. Act, S. 73, N. 1; S 45 N 2 
CASE REFERRED : ’ * p ara 

<A> (V37) AIR 1950 Cal 66: 51 Cri LJ 376 2 

Advocate General, for the State; N. Bheema- 
ch&rva, for Respondent. 


Rudrappa v. Puttalakshamma (Mallappa J.) 

CASE REFERRED : 

(A) (V33) AIR 1946 Pat 99: 24 Pat 575 


A. I. B. 


Para 

4 


H. V. Narayana Rao, for Appellant; V. K. 
Govindarajulu, for Respondent. 


ORDER: In the course of the trial of the case 
against respondent for offences of cheating for- 
gery etc., the prosecution sought to prove the 
writing of accused by evidence of an expert based 

obtain 1a ^ lson of the wnti ng in question with that 
obtained during investigation, from the accused. 

Tins was objected to as being repugnant to Art. 20 

2 1Sn- C °^ tutlon 0f India and tantamount 
to compeHing the accused to give incriminatory 

evidence. The objection was upheld. Later the 

prosecution requested the Court to call upon the 

“ d to f *ive his writing in Court and make it 
avaiiable for comparison by the expert. This was 
also rejected. Hence this petition. 

(3) Whatever may be said in regard to the 

of authori'ttV 0 ihe ,.f olice > there ^ preponderance 
to \° * Ustl 4£ the Iater application made 

to the Magistrate. The cases are collected in — 

Golam Rahman v. The King’, AIR 1950 Cal 65 

the P head Lote A) is: The ° f th ° Se aS Stated in 

‘^ction 73, Evidence Act is quite general in its 
ta*ms and applies to all cases and there is no 
exception in favour of an accused person. If 
there is nothing in the Criminal P. C. which 
precludes its application to criminal trials there 
is no reason why the plain language of the 
section should not be given its full effect. Sec- 
Lon 342, Criminal P. c. does not make S. 73 
Evidence Act inapplicable to criminal trials. The 
procedure followed in taking specimen thumb 
impressions of the accused under the direction 
of the Court is in strict compliance with S. 73 
and S. 45, ill, (c), Evidence Act.” 

With respect we agree that this is the proper 
view to be taken. The order of the lower Court 
ivS theiefoie set aside. It is open to the prosecution 
to renew the prayer and for the Court to direct 
tne accused to give a writing for the purpose of 

comparison and make such use of it as it is 
entitled to. 


B/ft.G.P. 


Order accordingly. 
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MALLAPPA J. (5-2-1953). 

Rudrappa, Plaintiff-Appellant v. Puttalaksham- 
ma. Defendant- Respondent. 

Second Appeal No. 61 of 1950-51, against De¬ 
cree of Sub. J. Civil Station, Bangalore, in R. A. 
No. 57/1949-50. 

Givi! P. C. (1908), O. 34, R. 7 — Default in 
making payment. 

A preliminary decree in a suit for redemp¬ 
tion of a usufructuary mortgage may, under 
Cl. (c) (i) of R. 7(1) of O. 34. fix a time for 
payment ot the amount declared due under 
the decree. But default in making the pay¬ 
ment of the amount declared under the de¬ 
cree within the time fixed does not operate 
to debar the plaintiff-mortgagor from all 
right to redeem the mortgaged property. 
AIR 1946 Pat 99, Rel. on. (Para 4) 

Anno: C. P. C., O. 34, R. 7, N. 12. 


L 11118 1S an a PP eal against the 
judgment and decree of the Subordinate Judge 
Civil Station, Bangalore, in R. A. No. 57/49-50 

confirming those of the First Munsiff, Bangalore 
in O. S. No. 178 of 47-48. ’ 


(2) The appellant was the plaintiff in the case. 
He filed a suit for redemption of the property 
mortgaged by his mother as his guardian for a 
sum of Rs. 2500/-. Out of this sum, it is not 
disputed, a sum of Rs. 700/- was paid for dis¬ 
charging the prior encumbrances created by the 
plaintiff’s deceased father and a sum of Rs. 181/- 
was required for meeting funeral expenses of his 
deceased father. Plaintiff admits that there was 
legal necessity to this extent. Out of the balance 
of about Rs. 1619/- plaintiff’s mother purchased 
a house for a sum of Rs. 1500/- and it is con- 
tended that even this house has been subsequently 
sold away for Rs. 3500/- and that the plaintiff is 
not liable to pay anything more than what was 
required for the funeral expenses and to discharge 
the debts contracted by his father. It has, how¬ 
ever, to be remembered that under the Will exe¬ 
cuted by the deceased father of the plaintiff the 
debts had to be discharged and moreover it was 
necessary to meet the funeral expenses of the 
deceased. It is contended that it was open to the 
mother to have executed a usufructuary mortgage 
for a sum of Rs. 1000/- only and it was not neces¬ 
sary for her to have mortgaged the property for 
Rs. 2500/-. A little reflection will show that what 
the mother did was much more beneficial to the 
minor, as otherwise, by paying only a sum of Rs 
1000/- the respondent would have been in posses¬ 
sion of the house. Under this arrangement the 
mother purchased a house and her act was pru¬ 
dent as it iater on fetched more than double the 
amount she had paid. On the whole the act of 
the plaintiff’s mother is prudent and is for the 
benefit of the minor. The lower Courts were 
therefore right in coming to this conclusion. 


(3) The respondent claimed a sum of Rs. 159-8-6 
on the ground that she spent that amount for 
repairing the house. There is no independent evi¬ 
dence to support this, and the appeal has to be 
allowed to the extent of disallowing this amount. 

(4) There is one other matter in respect of which 
the decrees of the lower Courts have to be modi¬ 
fied. According to the decrees of the lower Courts, 
the mortgagor forfeits the right of redeeming the 
property in case he does not ^deposit the amount 
due by him for redemption within the time fixed 
by the Courts. Order 34, R. (7) (c) (ii) a and b 
Civil P. C. contemplates a forfeiture of the right 
to redeem in some cases other than the cases of 
usufructuary mortgage and the clauses read: 

“(a) in the case of a mortgage other than a 
usufructuary mortgage, a mortgage by con¬ 
ditional sale, or an anomalous mortgage the 
terms of which provide for foreclosure only 
and not for sale, that the mortgaged pro¬ 
perty be sold, or 

(b) in the case of a mortgage by conditional sale 
or such an anomalous mortgage as aforesaid, 
that the plaintiff be debarred from all right 
to redeem the property.” 

But, as has been laid down in — ‘Mahomed Azim 
v. Md. Sultan’, AIR 1916 Pat 99 (A), a preliminary 
decree in a suit for redemption of a usufructuary 
mortgage may, under Cl. (c) (i) of Rule 7 (1) of 
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O. 34, Civil P C., 1908, fix a time for payment 
of the amount declared due under the decree. But 
default in making the payment of the amount 
declared under the decree within the time fixed 
does not operate to debar the plaintiff-mortgagor 
from all right to redeem the mortgaged property. 

(5) In the result, the decrees of the lower Courts 
are modified by deleting the direction that the 
rights of the plaintiff are forfeited in case the 
amount is not deposited within three months’ 
time .The parties will bear their own costs in this 
appeal. 

B/D.H.Z. Order accordingly. 
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BALAKRISHNAIYA J. (30-9-1953). 

L. K. Siddappa, Accused-Petitioner v. Lalitham¬ 
ma, Complainant-Respondent. 

Criminal Revn. Petn. No. 73 of 1953, against 
decision of S. J., Mysore, in Criminal Appeal Mo. 5 
of 1953. 


Penal Cede (1800), Ss. 463, 4G4, 4G5 and 29 — 
Forgery — Essentials — Printing and distributing 
false marriage invitations. 

The two essential elements to constitute the 
offence of forgery under S. 4G3. Penal Code, 
are that there must be deceit or intention 
to deceive; secondly actual or possible injury 
•caused to some person or persons. (Para 6) 

What constitutes ‘making’ of a document, 
depends essentially upon the nature and the 
use it is intended for. Indeed the definition 
of a document does not necessarily requite 
that it should be in every case to be in the 
writing or contain the signature or facsimile 
of any person but includes what is done by 
way of printing. (Para 5) 

The accused got printed false marriage in¬ 
vitations issued under the names of two per¬ 
sons announcing the celebration of marriage 
of the accused with the complainant who was 
a young woman of about 20 years inheriting 
property worth about thirty to iorty 
thousands. Neither the complainant nor the 
persons under whose names they were issued 
had authorised the accused to print such in¬ 
vitations and in fact no marriage was fixed 
between the accused and the complainant. 
The accused distributed these invitations to 
friends and relatives and also caused them 
to be published in the news-papers with in¬ 
tent to deceive and cause injury to the 
complainant. 

Held that the marriage invitations were 
forged instruments and fell within the defi¬ 
nition of false documents under S. 464, Penal 
Code and the accused was guiltv of the offence 
of forgery under S. 463, Penal Code: 2 Mvs 
CCR 252, dist. Case law Ref. (Paras 5, 6) 

C A ^° : M Pe , nal Code ’ S - 29 > N - S. 463, N. 3; 

o. 4b 1, N. 1. 


CASES REFERRED : ParJ 

(A) 2 Mys CCR 252 
<B) (’81) 7 Cal 352: 8 Cal LR 572 
(C) (V38) AIR 1951 Cal 581: 52 Cri LJ 1480 
<D) (V12) AIR 1925 Bom 327: 26 Cn LJ 1014 
(E) (V15) AIR 1928 Lah 681: 29 Cri LJ 851 
(1896) 2 QB 310: 65 LJ MC 187 


<F) 


(G) (’37) 1937 Mad WN 106* 

E. Kanakasabhapathy, for Petitioner; Mahej 
pondenu GUrU and Sacianar *daswamy, for Re 


ORDER; One Lalithamma filed a complaint in 
the trial Court against the petitioner, Siddappa, 
alleging that false documents were got prepared 
notifying the celebration of marriage, between her¬ 
self and the petitioner, who wilfully distributed 
the same to friends and relatives and also caused 
them to be published in the newspapers with in¬ 
tent to deceive and cause injury to her. The com¬ 
plaint was registered lor offences under Ss. 465 and 
500. I. P. C. The petitioner having pleaded not 
guilty the trial Court found on evidence that the 
accused had committed an offence under S. 465, 
I. P. C., and sentenced him to one year R. I. and 
a fine of Rs. 1.000/-. The conviction and sentence 
were confirmed in appeal. 

(2) The question for consideration is whether 
the documents in question amount to the com¬ 
mission of the offence, complained of. It is neces¬ 
sary for the discussion of the point raised to 
set out a few r facts proved in the case. Exhibits 
P-1 and P-2 are printed marriage invitations issued 
under the name of Patel Chickkiah (D. V/. 2) and 
Veerathappa (P. W. 2) respectively, announcing the 
marriage of the accused with the complainant to 
take place on the morning of 28-6-51 in the house 
of one Patel Basappa at Handanahalli. Veera¬ 
thappa (P. W. 2) swears that there was never any 
proposal of marriage between the persons named 
in the documents nor did he authorise his name 
to be inserted in the invitation. He is the mother’s 
sister’s husband of Lalithamma, and is actively 
helping BasaUngamma, her mother, in the manage¬ 
ment of the properties and he is also being con¬ 
sulted in important affairs as the father of Lali¬ 
thamma was dead. 

Lalithamma is an young woman of about 20 
years and lives with her mother as she is yet un¬ 
married. She (P. W. 11) deposes that it is ab¬ 
solutely false that marriage between herself and 
the accused was fixed and denies that there was 
any authority either by her or by her mother to 
print and publish the marriage invitations. The 
proprietor of Ananda Press, Mysore (P. W. 1) 
where Exs. P-1 and P-2 were printed states that 
he is an astrologer and printer; that he fixed the 
date of marriage and printed the invitations on 
behalf of the petitioner. D. W. 2 Chikkiah avers 
that there was settlement of the marriage and 
that the original of Exhibits P-1 and P-2 indicate 
that the contract of marriage took place in his 
presence where the mother of Lalithamma as also 
her uncle Veerathappa w’ere stated to have been 
present indicating thereby that they must have 
been responsible for having got printed the marri¬ 
age invitations as per the original contract. This 
assertion remains unsubstantiated, and it is not 
even suggested to either the printer, or Lalithamma, 
or Veerathappa, D. W. 2 also does not affirm that 
he authorised the petitioner to use his name in 
the marriage invitation. 

It is thus clear that the accused has got Exs. 
P-1 and P-2 printed without authority from either 
BasaUngamma or Veerathappa or Patel Chikkiah, 
much less with the permission or consent of 
Lalithamma. The defence evidence that the origi¬ 
nals of Exs. P-1 and P-2 were genuine contracts 
has rightly been discounted and Exs. P-1 and 
P-2 held as false documents prepared and pub¬ 
lished without any authority or basis whatso¬ 
ever. 

(3) Siddappa, the petitioner, did not content 
himself by merely getting up these documents but 
distributed them to friends and relatives and also 
arranged for publication ot the same in news¬ 
papers. (After discussion of the evidence his Lord- 
ship proceeded:) In view of this evidence the 
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Courts below have rightly concluded that Exs. P -1 
and P-2 are false documents intentionally got up 
bj' tlio accused and published with a view to in- 
jure the complainant. 

(4) The short question that fails for considera¬ 
tion is whether the petitioner Siddappa has, by 
publishing the printed documents in Question com- 
“ the offence under S. 465, I. P*. c. Section 
463 defines forgery (leaving out the details not 
necessary for this case) thus: 

“Whoever makes any false document with intent 
to cause damage or injury to any person, com¬ 
mits forgery.” 

‘Making a false document’ is described in S 464(1) 
as follows: 

A person is said ‘to make a false document’ "who 
dishonestly or fraudulently makes a document 
with the intention of causing it to be believed 
that such document was made by the authority 
of a person by whom or by whose authority he 
knows that it was not made.” 

The word ‘document’ as defined by S. 29, I P.C., 
denotes any matter expressed or described upon 
any substance by means of letters, figures or 
marks, intended to be used or which may be used 
as evidence of that matter. The said definition 
includes anything done by pen, by engraving, by 
piinting oi otherwise, whereby, it is made on 
paper, paichment, wood or other substance. 
Similar definitions of the word ‘document’ are 
found in S. 3, Evidence Act, and also in S. 3 (16), 
General Clauses Act. The word ‘document’ occurs 
in S. 464, I. P. C. and there is no doubt that the 
documents Exs. P-1 and P-2 fall within the defini¬ 
tion of S. 29, I. P. C. 

It is proved by the evidence of Veeratliappa 
(P. W. 2) Lalithamma (P. W. 11), P. w. 1 and 
D. W. 2 that the documents were unauthorised 
and contain facts that are absolutely false. It is 
contended for the petitioner that the mere getting 
up a document printed under an unauthorised 
name does not make it a false document. Reliance 
is placed for that position on the decision of this 
Court in — ‘2 Mys CCR 252 (A)’, where it was 
held that 

‘‘The dishonest making of a false document is 
forgery; but the mere fact of a document con¬ 
taining what is not true, is not sufficient to 
constitute the offence of forgery.” 

In that case, the document was accepted to be 
genuine and no dishonest intention was found. 
Intention being the gist of the offence the case 
is distinguishable from the facts of the present 
case, where it is found that false documents are 
found to have been dishonestly got up. 

(5) It is next contended that mere printing of 
documents without autograph or fascimile sig¬ 
nature does not amount to the offence of forgery. 
‘In the matter of Petition of Riasat Ali\ 7 Cal 
352 (B) is cited as an authority for the proposi¬ 
tion. In that case a prisoner who was charged 
with attempting to commit forgery of a valuable 
security, was found guilty by the jury of attempt¬ 
ing to commit forgery. The jury explained their 
finding by saying that the prisoner had ordered 
certain receipt forms to be printed similar to those 
used by the Bengal Coal Company, and that one 
of these forms had been actually printed and 
the proof corrected by him; that the prisoner had 
had an intention of making such addition to the 
printed form as would make it a false document 
and that he did this dishonestly and with intent 
to commit fraud. 
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A. I. R. 

Sir Richard Garth, C. J. commented thus in the- 
course of his judgment 

I consider that the ‘making’ of a document or 
part of a document, does not mean ‘writing’ or 
piinting it, but signing or otherwise executing 
it; as in legal phrase we speak of ‘making an 
indenture’ or ‘making a promissory note’ by 
which is not meant the writing out of the form 
of the instrument but the sealing or signing it 
as a deed or note. The fact that the word 
makes is used in the section in conjunction 
w r ith the w : ords ‘signs, seals, or executes’ or makes 
an > mark denoting the execution etc.’ seems to 
me very clearly to denote that this is its true 
meaning. What constitutes a false document or 
part of document, is not the writing of any 
number of w r ords which in themselves are inno¬ 
cent, but the affixing the seal or signature of 
some person to the document, or part of a docu¬ 
ment, knowing that the seal or signature is not 
his and that he gave no authority to affix it. In 
other words, the falsity consists in the document, 
or part of a document, being signed or sealed 
with the name or seal of a person who did not in 
fact sign or seal it.” 

Evidently, the printed receipt form in that case, 
vas. without seal or signature, not complete so as 
to bring it under the definition of a document 
What constitutes ‘making’ of a document, depends 
essentially upon the nature and the use it is 
intended for. Indeed the definition of a document 
does not necessarily require that it should be in 
every case to be in the writing or contain the 
signature or facsimile of any person but includes 
what is done by way of printing. Tested from this 
aspect, Exs. P-1 and P-2 contain subscription of 
the names in print and are sufficient to cause it 
to be believed that those documents were made by 
the aufhoiity of the person under whose name 
they appear. As marriage invitations they are 
documents complete in themselves. Besides, a per¬ 
son is said to make a false document under S. 464. 

^ makes, signs. a document. 

The word ‘makes’ is more comprehensive than 
‘signs’ and the use of the words ‘makes’ and 
‘signs’ is not a mere tautology. 

With reference to the decision in — ‘7 Cal 352 
(B)’, Dr. Whitley Stokes in his book “The Anglo- 
Indian Codes’’ (at page 269) has expressed his 
opinion in the notes under S. 464, I. P. C. thus: 

“Garth C. J. in — ‘7 Cal 352 (B)’ thought that 
the ‘making’ a document or part of a document 
means signing or otherwise executing it. Why- 
then w’ere ‘makes’ and ‘made’ used as well as 
‘signs’, ‘executes’, ‘signed’, ‘executed’?” 

The Calcutta High Court have in a later case, 
(vide — ‘Pramatha Nath v. The State’, AIR 1951 
Cal 581 (C), while noticing the criticism of Dr. 
Stokes, nevertheless preferred to follow the earlier 
Bench decision in — ‘7 Cal 352 (B)’ as binding 
upon them. In the Bombay High Court — ‘Empe¬ 
ror v. Krishtappa Khandappa’, AIR 1925 Bom 327 
(D), Macleod C. J. has observed with reference to 
— ‘7 Cal 352 (B)’ that 

“the learned Chief Justice (Garth C. J.) for the 
purposes of that particular decision did not 
consider the provisions of S. 29, I. P. C.” 

and dissented from it. A Bench of the Lahore 
High Court — ‘Chatru Malik v. Emperor’, AIR 
1928 Lah 681 (686) (E), also discarded the view 
of — ‘7 Cal 352 (B)’ and preferred to follow 7 — 
‘AIR 1925 Bom 327 (D)’. Coldstream J. remarked 
in the Lahore decision that the w r ord ‘makes’ 4n 
S. 464, I. P. C. does not mean anything “else than 
makes, that is to say, creates or brings into exist- 
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ence ” It is undoubted that the word ‘makes’ does 
not mean mechanical reproduction; that ‘involves 
a conscious act of the maker’ as observed by 
Colin J. in — ‘Dickins v. Gill’, (1896) 2 QB 310 
(F). The petitioner is proved to be the author 
of Exs. P-1 and P-2. The printer had the peti¬ 
tioner's authority to print but the mere process of 
mechanical production does not, by itself, fix the 
responsibility on him. It is the author or the 
creator of the documents that will be liable. The 
expression ‘makes’ which also occurs in S. 18 of 
the Press (Emergency Powers) Act is interpreted 
by Newsam J. thus, “prima facie a maker should 
refer to the creator and author and it would be 
straining the language of the section to hold that 
the printer is a maker” (Vide — ‘Parakunni Kuma- 
ran v. Emperor’, 1937 Madras WN 1067 (GO. In 
the light of the principles discussed above, I have 
no hesitation in holding that the petitioner who is 
proved to be the author and creator of the docu¬ 
ments should be held liable. 

(6) It is next contended that no injury is caused 
to the person nor is there any dishonest intention 
made out and that in order to establish the inten¬ 
tion to defraud, there must be some person not 
only deceived but injured. Injury is defined by 
Section 44, I. P. C. as denoting any harm whatever 
illegally caused to any person, in body, mind, repu¬ 
tation or property. The two essential elements to 
constitute the offence are that there must be 
deceit or intention to deceive; secondly actual or 
possible injury caused to some person or persons. 
In the present case the complainant is represented 
to be handsome young woman of 20 years, inherit¬ 
ing property worth about Rs. 30,000/- to Rs. 
40,000/- and is eligible for a suitable marriage. 

The attitude of the petitioner indicates that he 
either wanted to coerce the complainant to con¬ 
sent to marry him, though he is already much- 
married, or simply black-mail her for his own 
nefarious purposes. Not only was there any 
whisper about the settlement of the marriage, but 
the petitioner even after publication of the invita¬ 
tions, wanted persons to believe that marriage 
is an accomplished fact. He is reported to have 
told P. W. 7 that marriage had already taken place 
In Nanjangud without the knowledge of complain¬ 
ant’s mother. The fact of marriage is also got 
registered in the Congress Office by payment of a 
contribution. Such subsequent conduct can only 
point to the inference of his trying to show of as 
the married husband of the complainant, to assume 
control over her property. 

Tlie damage and injury likely to be caused to 
an unmarried woman in such circumstances are 
indeed incalculable. Not only does she suffer in 
public estimation, but her position even in her 
own family circles would be one of shame, vexa¬ 
tion and distress. It may not be improbable that 
she will be under a cloud with her near relatives 
and the impression that a proposed marriage with 
a close relative (for, the petitioner had married 
her elder sister once) has fallen through, may 
defeat the prospects of her securing a suitable 
partner in life and the damage that results there¬ 
by may be beyond repair. Such risk is undoubtedly 
rendered possible apart from mental anguish and 
harm to self-reputation. There is thus possible 
injury or risk of injury to the person, mind or 
reputation of the complainant by the publication 
of the false documents Exs. P-1 and P-2, which 
were intended to deceive others into a belief that 
they were genuine documents properly authorised. 

The intention to damage or injure the com¬ 
plainant may easily be gathered from the wilful 
use subsequently made by publication of the docu¬ 


ments created. The evidence establishes beyond 
doubt that the petitioner has made a bold and 
deceitful experiment to trap a girl and force, with¬ 
out her consent, to marry him and also gain 
material profit for himself. In this view, there is 
no ground to disagree with the findings of the 
Courts below that the documents in question are 
forged instruments and fall within the definition 
of false documents under S. 464, I. P. C. 

(7) In the result, the petition stands dismissed 
and the petitioner will surrender to bail and 
undergo the unexpired sentence imposed. 

B/K.S.B. Petition dismissed. 
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VENKATA RAMAIYA AND BALA¬ 
KRISHNAIYA JJ. (8-12-1953) 

Bommarasegowda, Plaintiff-Petitioner v. B. T. 
Gundappa, Defendant-Respondent. 

Civil Revn. Petn. No. 456 of 1953, against 
order passed by Munsiff, Seringapatam, D/- 
23-7-1953. 

Mysore Court-fees Act (3 of 1900) (as amend¬ 
ed by Act 18 of 1952), Sch. I, Art. 1A — “Cog¬ 
nisable” suit of Small Cause nature filed as ori¬ 
ginal suit — Court-fee payable — (Debt Laws — 
Mysore Agriculturists’ Relief Act (18 of 1928),. 
S. 23) — (Words and Phrases — “Cognizable”) 

— (Court-fees Act (1870), Sch. I, Art. 2 (Mad.) ) 

— 31 Mys LJ 147, Overruled. (Para 2> 

The word “cognisable” is not defined but 
cognizance is explained to mean jurisdiction 
or right to try and determine causes: “the 
right to take notice of and determine a 
cause.” . (Para 2) 

Where a suit of a small cause nature and 
of the value not exceeding Rs. 500 is filed 
under the Mysore Agriculturists’ Relief Act, 
such suit is, under S. 23 of that Act, to be 
tried as an original suit and cannot be said 
to be cognizable in the Court of Small 
Causes as it has no jurisdiction to deal with 
it. In such a case, the Court-fee prescribed 
for original suit is to be paid and not the 
one prescribed for suits of Small Cause 
nature under Sch. I, Art. 1A. It Ls not the 
nature and quantum of claim but the court 
in which the suit is filed that is material: 

31 Mys LJ 147, Overruled. (Para 3) 

CASES REFERRED : Paras 

(A) 31 Mys ‘LJ 147 3 

(B) (V20) AIR 1933 Mad 178: 141 Ind Cas 

533 3 

S. Krishnappa, for Petitioner. 

ORDER: This case has been referred to a 
Division Bench by my learned brother for decision 
of the court-fee payable in a suit triable by the 
Court of Small Causes, if the amount and nature 
of the claim are alone taken into account but 
which was sought to be and has been registered 
as an original suit. The suit is for recovery of 

Rs. 81^-0 in respect of a loan and maintainable 
in the Small Cause Court, but for the defendant 
being alleged to be an agriculturist and the longer 
period of limitation provided for in the Mysore 
Agriculturists’ Relief Act for such a suit being 
availed of. Section 23 of the said Act states that 
every suit under the Act shall be tried as an 
original suit. . 

(2) In view of Act 18 of 1952 — The Mysore 
Court-fee Amendment Act — there is a difference 
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in the court-fee payable in suits of Small Causes 
and Original Suits, the scale prescribed for the 
former being less under Article 1 (a). To have 
the benefit of this, the suit must be of the nature 
•cognizable by Courts of Small Causes when the 
amount or value of the subject>matter does not 
exceed Rs. 500/-. The word “cognisable” is not 
defined but cognizance is explained in Law Lexi¬ 
con of Ramanath Iyer to mean jurisdiction or 
right to try and determine causes: “the right to 
take notice of and determine a cause”. The suit 
being one filed under the Agriculturists’ Relief 
Act, and Section 23 being mandatory in requiring 
it to be tried as an original suit cannot be said 
tc be cognizable in the Court of Small Causes as 
h has no jurisdiction to deal with it. 

(3) In support of the contention that onlv the 
( Court fee prescribed for a suit of Small Cause 
nature is due the case in — ‘31 Mys LJ 147 (A)’ 
has been cited on behalf of the plaintiff. It is 
expressed in that case that for the application of 
the amended article what is material is the nature 
and quantum of tne claim and not the Court in 
which the suit is to be filed. For this reference 
is made to — ‘Secy, of State v. Ayyasami Chettiar’, 
AIR 1933 Mad 178 (B), where the question was 
whether in a suit for two sums of Rs. GOO/- and 
Rs. 400/- Court fee was to be paid separately on 
each or on the total amount. It was held that by 
virtue of S. 17 of the Court-fees Act, court-fee was 
•to be separately assessed on each item and on 
this basis payment at the lower rate prescribed 
for Rs. 400/- was sufficient, since 

“the test in such cases is what is the amount 

that would be payable had separate plaints been 

filed for each of the several distinct claims, all 

of which the suit embraces.” 

This is not a case of clubbing together or conso¬ 
lidating two or more claims but a single claim 
and the suit for enforcement of this cannot be a 
small cause for one purpose and original for 
another. 

When the procedure & incidents of an original 
suit not provided for in a small cause case are 
all applicable to the suit, the plaintiff cannot 
escape liability to pay the court-fee at the rate 
prescribed for an original suit. We are unable 
tc agree with the view expressed in — ‘31 Mys 
5LJ 147 (A)’ that a case such as this is governed 
Jby Art. 1(a), CourMees Act. 

(4) The order of the lower Court directing pay¬ 
ment at the rate prescribed for an original suit 
is correct. The petition is dismissed. No costs. 

A/G.M.J. Petition dismissed. 
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MEDAPA C. J. AND B. VASUDEVAMURTHY J. 

(5-10-1953). 

In re Rangiah, Accused-Appellant. 

Criminal Appeal No. 15 ot 1953 with Criminal 
Revn. Case No. 13 of 1953 against conviction and 
sentence passed by Principal S. J. Bangalore in 
Tumkur Sessions Case No. 9 of 52-53. 

Criminal P. C. (1898), Ss. 423 and 439 — Power 
of High Court to alter acquittal into conviction. 

When the records of a criminal proceeding 
are brought to its notice by an appeal from 
a conviction the High Court can enhance the 
sentence in the exercise of its revisional 
jurisdiction under S. 439. In a' proper case 
where it finds that there has been a mis¬ 
carriage of justice and that the accused 
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should really have been convicted of a more 
serious offence of which he had been charged 
and acquitted by the lower Court, the High 
Court can direct a retrial. 

But if it finds that there is no need at all 
to order a retrial, that the entire available 
evidence has been placed before it and that 
no useful purpose except further harassment 
to the accused and waste of public time will 
be caused by a retrial, the High Court can 
use their powers under Ss. 439 and 423 con¬ 
jointly so as to do substantial justice. The 
limitations set upon the power of revision 
found in S. 439, are sufficient safeguards 
against any possible misuse of the combined 
Powers. (Para 20) 

The argument that the accused has been 
acquitted and that some sacrosancy is attach¬ 
ed to it cannot be upheld because the order 
of acquittal is by no means final. (Para 21) 

The provision that the State alone should 
be empowered to appeal against an acquittal 
is no doubt a very necessary safeguard. But 
if by some oversight or otherwise such an 
appeal is not filed which is more likely espe¬ 
cially in cases where the lower Court convicts 
for a lesser offence and does not acquit the 
accused altogether the High Court can inter¬ 
fere. Of course such power of interference 
would be used only in extraordinary circum¬ 
stances and in very serious cases or where 
some vital principle of law is involved or 
where on the facts found the lower court has 
applied the law wrongly and its decision 
amounts clearly to a perverse one. (Para 21) 
Held on the facts of the case that this was 
a clear case calling for interference and for 
altering the conviction under S. 323 to one 
under S. 304, Part II of the Penal Code. Case 
law reviewed. (Paras 20, 21, 22) 

Anno: Cr. P. C., S. 423, N. 17, (see also N. 19). 

1949 Mitra: S. 423, P. 1249, N. “Find him guilty” 

and S. 439, P. 1358. N. 1219A, “Converting. 

conviction” — See also N. 13 and 25a(a) to S. 439 
in AIR Com. (Notes in AIR Com., exhaustive 
and analytical). 

Cr. P. C., S. 439, N. 13, (See also N. 25a(a)). 

1949 Mitra: S. 423, P. 1249, N. “Find him guilty” 

and S. 439, P. 1358, N. 1219A, “Converting. 

conviction” — See also N. 17 and 19 to S. 423 in 
AIR Com. (Notes in AIR Com. exhaustive and 
analytical). 
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(C) (V40) AIR 1953 SC 131: 1953 Cri LJ 661 

(SC) 9 

(D) (V14) AIR 1927 Mad 582: 50 Mad 259: 

28 Cri LJ 397 10 

(E) (V9) AIR 1922 All 487* 44 All 332: 
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(F) (V15) AIR 1928 PC 254: 29 Cri LJ 
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<Q) (V37) AIR 1950 AH 380: 51 Cri LJ 1040 14, 16 
<R) (V28) AIR 1941 Lah 465: 43 Cri LJ 235 
(FB) 15, 16, 18 

XS) (’96) 23 Cal 975 15 

(T) (V38) AIR 1951 Pepsu 154: 52 Cri LJ 
1413 (FB) 16 

<U) (V35) AIR 1948 Lah 74: 49 Cri LJ 106 16 

<V) (V22) AIR 1935 PC 35: 57 All 156: 36 
Cri LJ 482 (PC) 20 

K. N. Srinivasan, for Appellant; The Advocate 
General, for Government. 

JUDGMENT: The appellant-accused was tried 
by the Sessions Judge, Bangalore Division, for an 
offence under S. 302, I. P. C. but was convicted 
under S. 323, I. P. C. and sentenced to rigorous 
imprisonment for one year and to pay a fine of 
Rs. 1000/- and in default to undergo rigorous 
imprisonment for a further period of three months. 
The case against him was that on the evening 
of 8th June 1952 he committed murder of one 
Rajagopal by squeezing his testicles near a mango 
garden beyond the limits of the Tumkur town. 
Of the three assessors, two were of the opinion 
that the accused was guilty while the third was 
doubtful. 

(2) The learned Sessions Judge fully believed 
the occurrence. He held that the accused had 
waylaid the deceased Rajagopal and had assault¬ 
ed him and used criminal force against him by 
squeezing his testicles as a result of which he 
died in his house a few hours later. Ke found 
that the motive which prompted the accused to 
assault Rajagopal was clearly established by evi¬ 
dence. The deceased had assaulted the accused’s 
son a few days prior to the date of occurrence in 
connection with some difference in the matter of 
supply of stones by the latter. There is no evidence 
that the accused s son was in any way seriously 
hurt by the deceased and it appears to have been 
one of those incidents which would ordinarily 
have been ignored. 

P. W. 8, Nemiraj, P. W. 11, Thopiah, P. W. 12 
Chinnappa Naidu, P. W. 18 Raghunath, P. W. 22 
Kariya were the eye-witnesses to the assault. The 
assault was apparently comparatively slight, but 
the accused appears to have become unduly in¬ 
censed at it and owed vengeance against the 
deceased. He told P. W. 12, father of the deceased, 
that he would assault and finish his son as Raja¬ 
gopal had assaulted his son. The accused express¬ 
ed a similar intention before P. W. 21 who advised 
him not to do so and to have the matter settled 
by a panchayati. Subsequently P. W. 12 went to 
the Swamiji of Siddaganga Mutt and sought his 
intervention. P. W. 25 Mr. K. Shivananjiah has 
spoken about this. As directed by the Swamiji he 
sent for the accused, but the accused did not go 
to him. P. W. 9 Rashid, a jutka driver, was asked 
by P. W. 12 to warn the deceased against going to 
Tumkur as the accused was waiting to assault 
him. P. w. 12 approached the accused and begged 
him not to hurt his son but the entreaties appa¬ 
rently fell on deaf ears. The learned Counsel for 
the appellant did not seriously attempt to show 
that these facts were not true. 

(3) That the accused w T aylaid the deceased 
with a view to assault him and did so and squeez¬ 
ed his testicles has been conclusively established 
by clear and disinterested evidence of the eye- 
witnesses against whom nothing has been elicited. 
,* yv. 13 Virupakshiah, P. W. 14, Shivanna, P. W. 
i? 5; uc i ra devaru, P. W. 16 Sadasivaradhya and 

W L i 7 Nara simhamurthy are young students 
who had recently passed the S. S. L. C. examina¬ 
tion. They were returning from Siddaganga High 
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School and on their way back they saw the 
deceased and the accused quarrelling. The accus¬ 
ed caught the testicles of Rajagopal, squeezed and 
pulled them. Rajagopal cried out and moved 
slightly back. Then the accused lifted, his hand 
to hit at the private parts of Rajagopal. P. Ws. 13, 
14 and 15 then went and stood between them and 
pacified them and by that time Narasimhamurthy, 
Sadasivaradhya and Gopaliah also came there 
running hearing the cries of the deceased. When 
they went and stood between the accused and the 
deceased the accused told Rajagopal. 

" I |i^ Ciiun ^ %mki< 

rs rv v «i 

grffgifr ” 

Then the accused went away towards his house 
and Rajagopal and the witnesses went towards 
the Mutt. Rajagopal was limping, clenching his 
teeth and Narasimhamurthy asked him why the 
accused had assaulted him. He said that he had 
assaulted the accused’s son near the quarry and 
out of that ill-will the accused had assaulted him. 
When the deceased returned to his house he was 
very much exhausted and P. W. 12, his father, 
questioned him what the matter was. He said 
that the accused had assaulted him and squeezed 
his testicles near Krishna Iyengar garden and 
that he had much pain. He was then put to bed 
and the Doctor, P. W. 1 was sent for. He saw the 
deceased, examined his testicles and gave him a 
coramine injection. 

P. Ws. 12, 18. 19 the deceased’s wife, and P. W. 1 
Doctor have deposed in respect of these matters. 
P. W. 1 advised fomentation with hot water bottle, 
but a hot water bottle was not available and some 

fomentation was given with 61 ^c5?f. ” The 

deceased was then attempted to be removed to 
the Tumkur hospital in a jutka belonging to P. W. 
8, but by the time he reached hospital he Was 
dead as spoken to by P. W. 1 the doctor who 
examined him. P. W. 3 conducted the post mortem 
examination and discovered internal injuries in 
the testicles and he is of the opinion that death 
was due to shock as a result of internal injuries 
to the testicles. 

(4) It is contended by the learned counsel for 
the appellant that there are some discrepancies 
in the evidence of the eye-witnesses P. Ws. 13 to 
17 about the date on which they were given the 
S. S. L. C. cards and the date when they wit¬ 
nessed the incident. The learned Sessions Judge 
has discussed that portion of the evidence in 
detail. We have also been taken through it and 
we are in entire agreement with the learned Ses¬ 
sions Judge that those discrepancies are of a 
minor character and may be due to some confusion 
of dates or incidents. It is impossible to accept 
the argument of the learned counsel that all those 
witnesses, who are educated, young and thoroughly 
disinterested, would have made common cause to 
swear falsely about the incident of such an extra¬ 
ordinary character, and against the accused to 
whom they bear absolutely no bias or grudge, nor 
is it shown that they were in any way interested 
either in the deceased or P. W. 12 to make them 
depose falsely. 

(5) It was next urged for the appellant that hot 

might have been applied to the testicles 

of the deceased and that it might have brought 
about his death. It has to be observed that at 
the post mortem no external marks of any such 
fomentation were discovered by the doctor, it is 
not even suggested to the doctor that there were 
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any such injuries which one would have expected 
if \ ery hot poultice was applied. 
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(6> On the above evidence one would ordinarily 
have expected the learned Sessions Judge to have 

r d on lle T a ^ US ^ d g T l / ilty ° f an offence under'Sec- 
txon uO., I. P. C. It is clear from the evidence 

thaL tile accused had threatened to do away with 

nnrt H^uf SeC ! f nd that he bided his opportunity 
and dehberateiy assaulted him on a vital part of 

hio body and was probably prevented from killing 

him on the spot by the coming on the scene of 

the eye witnesses. The learned Sessions Judge 

however, thought that the accused might not have* 

intended to kill the deceased, and for coming to 

that conclusion he has relied on a statement of 

the Doctor P. w. 1 that fomentation, if any, with 

much heated ” to the testicles might 

seriously complicate matters, and of P. w. 3 that 
generally squeezing of testicles might not result in 
death and that he himself had not come across 
any case where people had died as a result of the 
squeezing of testicles though in re-examination he 
however, added that in the present case the injury 
caused to Rajagopal was sufficient to cause his 
death in the usual course of nature. 

(7) When the appeal came up for hearing Mr 
Ramachandra Rao, learned counsel for the appel- 
lant, took us through the entire evidence and 
argued the case. We also heard the learned 
Advocate-General and we ordered notice to issue 
under S. 439, Criminal P. C. as to why the sen¬ 
tence should not be enhanced and posted the case 
o another day. On that day the appeal was again 
further argued by Mr. Ramachandra Rao and he 
has again tried to show that the accused was 
innocent of any offence and that the prosecution 
evidence does not support the conviction. He also 
urged that the finding of the learned Sessions 
Judge that the accused is guilty of an offence 
under S. 323 is correct and that he is not guilty of 
any more serious offence including that under 
S. 302 with which he was charged. We are in¬ 
clined, in the circumstances of the case though 
with some hesitation, to accept the learned coun¬ 
sel s argument that the accused may not have 
intended to kill the deceased and that he merely 
threatened to do so without intending it. But 
nevertheless we think the case would clearly fall 
under S. 304, Part II, I. P. c. This matter has 

been numbered as Criminal Revn. Case No. 13 of 
1953. 

t8) Mr. Ramachandra Rao has next urged that 
this Court cannot enhance the sentence in this 
case, even if it finds that the appellant has com¬ 
mitted a more serious offence, as the learned 
Sessions Judge has already awarded maximum 
sentence of one year’s rigorous imprisonment His 
contention is that under S. 439, Criminal P C this 
Court has no power to convert an acquittal into a 
conviction, and as the learned Sessions Judge has 
in effect and substance, though he has not said 
so expressly, acquitted the accused of the offence 
under S. 302 this Court cannot in an appeal by 
the appellant convict him of that offence in order 
to enhance the sentence. 

The question whether in the circumstances like 
the present the High Court has power to alter the 
finding and to convict the accused of the more 
serious offence with which he was originally 
charged and tried or any other offence which the 
facts as found disclose is not free from doubt and 
has been decided differently by some other High 

arisen th0Ugh in Mysore the Question has not 
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(9) The Madras High Court in — ‘K. Bali Reddv 
v. Emperor’, AIR 1914 Mad 258 (A) had a case 
beloie them of five accused persons who were 
charged with rioting armed with deadly weapons 
and with having murdered a man. The Sessions 
Judge found the accused not guilty of those 

hnrniniH bUt f ° f simple noting and of culpable 
™ not amounting to murder under Ss. 147 

and 304, I. p. c. The accused appealed against 
heir sentence to the High Court and the High 

th« e a n a C P urt of Revision issued notice, altered 

^ t0 °?® of murder punishable under 

fc>. 302 and awarded enhanced sentences. 

Their Lordships on a reading of Ss. 423 and 439 

?• J?- held that s * 423 (b) gives power 
to the High Court, when hearing an appeal against 

a conviction, to alter the finding and S. 439 gives 
power to enhance the sentence so as to make it 
approp riate to the altered finding. They observed 
that s. 439 sub-s. (4), which enacts that ‘‘nothing 
in this section shall be deemed to authorise a 
High Court to convert a finding of acquittal into 
one of conviction” must be construed as referring 
to cases where the trial has ended in a complete 
acquittal; any other construction would be incon¬ 
sistent with the power to “alter the finding’' given 
to the Court as a Court of Revision by virtue of 
its power to exercise the power conferred on a 
Court of Appeal by S. 423, Cl. (b). 

They followed two earlier decisions of their own 
Court and distinguished the case reported in — 
‘Queen Empress v. Balwant’, 9 All 134 (FB) (B) 
on the ground that in that case there had been a 
complete acquittal” and that there had been no 
appeal before the High Court against a conviction 

S ° ? S make s - 42 3 (b) read with S. 439 applicable 
and the effect of that provision had not been 
considered. They also observed that the acquittal 
bj the lower Courts in respect of the offence under 
S. 302 could not be relied on as a bar under S 403 
Criminal P. C. as the appeal was not a second 
trial but only a continuation of the trial in the 
Sessions case. See in this connection a recent 
case in ‘Kalawati v. State of Himachal Pradesh’, 
AIR 1953 SC 131 at p. 132 (C) where a similar 
view has been taken in respect of an appeal 
against an acquittal while dealing with Art. 20 (2) 
of the Constitution. 

(10) In — ‘Subba Chukli, In re’, AIR 1927 Mad 
582 IPli a Dlvision Bench of the same High Court 
^ vfi-a + on . ly an application for revision before 
it held that it had no power in revision under 
S. 439 to convert a conviction under S. 304 (2) 
into one under S. 302 with which the accused had 
been charged and not convicted. They, however, 
set aside the judgment and directed a fresh trial. 
They dissented from — ‘AIR 1914 Mad 258 (A)’ 
and thought that the correct view had been enun¬ 
ciated in — ‘Emperor v. Sheo Darshan Singh’, 

AIR 1922 All 487 (E). They thought that a com¬ 
plete or partial acquittal could not be the ground 
for the application of S. 439. That case was also 
one under S. 439 only and there was no room for 
the application of S. 423 (1) (b). 

(11) ‘AIR 1914 Mad 258 (A)’ came up for dis¬ 
cussion in — ‘Kishan Singh v. Emperor’, AIR 
1928 PC 254 (F). That was a case purely of a 
revision. The accused who had been charged with, 
the offence of murder under S. 302 had been con¬ 
victed by the Sessions Judge under S. 304 and 
sentenced to a term of imprisonment. The local 
Government did not appeal but applied to the 
High Court in revision. The High Court convicted 
the appellant of murder and sentenced him to 
death. On appeal under special leave their Lord- 
ships of the Privy Council held that in view of 
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the provision contained in S. 439, sub-s. (4) that 
nothing in that section shall be deemed to autho¬ 
rise a High Court to convert a finding of acquittal 
into one of conviction — the learned Judges of 
the High Court, who were dealing only with the 
application for revision, had no jurisdiction to 
convert the learned trial Judge’s finding of acquit¬ 
tal on the charge of murder into one of conviction 
of murder. 

Referring to — ‘AIR 1914 Mad 258 (A)’ which 
was pressed on their attention, their Lordships 
pointed out that the facts of that case were differ¬ 
ent from the facts of the case before them, inas¬ 
much as in the Madras case the accused had 
appealed to the High Court against their convic¬ 
tion and the High Court as a Court of Revision 
had given them notice to show cause why they 
should not be convicted of murder and sentenced 
for that offence. They also made an observation 
which has given rise to some controversy. They 
said: 

“It is not necessary on the present occasion for 
their Lordships to express any opinion whether 
the facts of the cited case would justify the 
decision at which the learned Judges arrived. 
Their Lordships, however, do think it necessary 
to say that if the learned Judges of the High 
Court of Madras intended to hold that the 
prohibition in Sec. 439, sub-s. (4), refers only 
to a case where the trial has ended in a com¬ 
plete acquittal of the accused in respect of all 
charges or offences, and not to a case such as 
the present, where the accused has been acquit¬ 
ted of the charge of murder, but convicted of 
the minor offence of culpable homicide not 
amounting to murder, their Lordships are unable 
to agree with that part of their decision.” 

Those observations were, we think, necessary to 
be made even in order to lay down as the Privy 
Council did that while exercising powers of revi¬ 
sion alone under S. 439 the High Court could not 
convert an acquittal into a conviction irrespective 
of whether in the trial the accused had been 
partly convicted of some other offence, i.e., he 
was not completely acquitted. Their Lordships 
referred with approval to — ‘AIR 1922 All 487 
(E)’ and — ‘Emperor v. Shivaputraya Durdandaya’, 
AIR 1924 Bom 456 (G), which were both cases 
where the High Court was acting only as a Court 
of Revision under S. 439, and there were no appeals 
before them under S. 423 (1) (b) to attract the 
powers given under that section conjointly with 
those under S. 439. 

(12) In — ‘On Shwe v. Emperor’, AIR 1924 Rang 
93 (H) the Rangoon High Court held that where 
a man charged with murder has been convicted 
of a minor offence, the High Court can while 
acting both as a Court of Appeal and a Court 
of revision convict him of murder and sentence 
him to death but if it is acting solely as a Court 
of revision it cannot convert the acquittal of 
murder into conviction. The learned Judges relied 
on — ‘AIR 1914 Mad 258 (A)’ and a case decided 
by the Punjab Chief Court in — ‘Bhola v. King 
Emperor’, 12 Pun Re Cr 1904 p. 34 (I). They 
referred to — ‘AIR 1922 All 487 (E)’ which they 
said was “not parallel” since there the prisoner 
had not appealed and the High Court was merely 
acting under S. 439. In — ‘Emperor v. Kan Thein’, 
AIR 1926 Rang 154 (J) the learned Judges referred 
‘AIR 1924 Rang 93 (H)’ and explained how 
they could not interfere in revision and convert an 
acquittal into a conviction as they had previously 
dismissed summarily an appeal by the convict. 

(13) The Allahabad High Court had on an earlier 
occasion while deciding — ‘Dulli v. Emperor’, AIR 
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1918 All 65 (K) taken the view that it was open 
to a High Court to convict an appellant who had 
appealed against his conviction for a minor offence 
under S. 325, of a more serious offence under S. 302 
with which he had been charged. They observed 

“It has repeatedly been held by various High 
Courts that an appeal against the conviction 
opens out the entire case, and that the appellate 
Court being empowerd to alter the finding under 
S. 423 (1) (b) may record a conviction in respect 
of an offence of which the trial Court has found 
the accused not guilty.” 

Their Lordships recognized fully that under S. 423 
(1) (b) by itself, the finding could only be altered 
without enhancement of the sentence. The power 
to order enhancement was, however, given to the 
High Court under S. 439 and they felt no doubt 
that the High Court had authority to record a 
conviction under S. 302, I. P. C. and pass an appro¬ 
priate sentence. Their Lordships eventually dis¬ 
missed the appeal, altered the conviction to one 
under S. 302 and enhanced the sentence to trans¬ 
portation for life. 

‘Dulli v. Emperor (Kd has been followed in — 
‘Lakhan Singh v. Emperor’, AIR 1934 Oudh 200 
(L) by Nanavati J. In — ‘Jado Rahim v. Emperor', 
AIR 1938 Sind 202 (M), which is quoted with 
approval by Waliullah J. in — ‘Taj Khan v. Rex’, 
AIR 1952 All 389 (N>. David C. J. and Lobo J. 
considered that the better view to take was that 
Cl. (b) of S. 423 (1) does not apply to cases of 
acquittal, that it is only under Cl. (a) of S. 423 
(1) that an appellate Court could convert an 
acquittal into a conviction and that such powers 
could only be exercised if there was an appeal by 
the Government against the acquittal and not 
otherwise. They gave as a reason for their conclu¬ 
sion that the exercise conjointly of the powers of 
the appellate Court under S. 423 and of revision 
under S. 439 could not depend upon a chance 
circumstance that in a case where the accused has 
been convicted of a lesser offence he has been 
given already the maximum sentence therefor. 

With great respect to the learned Judges who 
decided that case it is not easy to follow that 
reasoning. The revisional powers of the High Court 
can be exercised in the case of any proceeding the 
record of which has been called for by itself or 
which has been reported for order or ‘which 
otherwise comes to its knowledge’. The circum¬ 
stance that the illegality found or injustice occa¬ 
sioned by a decision of a lower Court comes to the 
notice of the High Court during the course of 
their hearing of an appeal by one who has been 
convicted of a minor offence and been awarded 
the maximum sentence therefor cannot be more 
in the nature of a chance than the discovery of 
the same as a result of the perusal of the perio¬ 
dical reports or statements of cases decided by the 
Sessions Judges received by the High Court or on 
an appeal by the Government over which occur¬ 
rences also the accused cannot claim any control. 

(14) In — ‘Sardaprasad v. Emperor’, AIR 1937 
All 240 (O), a person was accused of two offences 
but the trial Magistrate acquitted him of one and 
convicted him of the other. On appeal the Ses¬ 
sions Judge reversed the findings and convicted 
the appellant of the offence of which he had been 
acquitted. On a revision petition by the accused 
(and with no appeal by the Government against 
the acquittal. Sulaiman C. J. and Bennet J. held 
that the appellate Court’s order was wrong and 
that he could not so alter the findings. They did 
not follow — ‘AIR 1918 All 65 (K)’ as the subse¬ 
quent case of — ‘AIR 1922 All 487 (E)’ had been 
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approved by the Privy Council in — ‘AIR 1928 
PC 254 (!*)’. There can be no doubt that the 
Sessions Judge who had no re visional powers 
under S. 439 could not act in the manner he did, 
his duty being to report the matter to the High 
Court which under its re visional powers could not 
order a retrial in that case. 

‘AIR 1922 All 487 (E)’ was, as already noticed, 
also a case of the exercise by the High Court or 
revisional powers only. In — ‘Zamir Qasim v. 
Emperor’, AIR 1944 All 137 (FB) (P), a case heard 
by a Full Bench of five Judges, Iqbal Ahmad C. J., 
Ismail and Dar JJ. held that an appellate Court 
is subject to other provisions contained in the 
Criminal Procedure Code, empowered under S. 423 
(1) (b) (2) to alter a finding ox acquittal into one 
of conviction even though no appeal has been 
preferred by the Provincial Government. This 
power is. however, subject to the condition that 
the appellate Court cannot enhance the sentence 
imposed by the trial Court. But Mulla and Hamil¬ 
ton JJ. held that a Court of appeal is not em¬ 
powered under S. 423 (1) (b) (2) to alter a finding 
of acquittal into one of conviction; the same 
could be done only on an appeal under S. 4x7. 
Iqbal Ahmad C. J. also observed that even in the 
absence of an appeal under S. 417 it is open to 
the High Court under S. 439 to set aside an 
acquittal and order a retrial. It was, he said 

“manifest that the mere omission of the Pro¬ 
vincial Government to appeal against an order 
of acquittal does not, in all cases, attach finality 
to that order, and such order is liable to be 
set aside by the High Court in the exercise of 
its revisional jurisdiction. The contention that 
the omission to file an appeal under Sec. 417 
renders an order of acquittal immune from 
attack is, therefore, not sustainable.” 

Ismail J. also thought similarly. He pointed out 

“There is no doubt that some sanctity should be 
attached to an order of acquittal but it cannot 
be disputed that it is liable to be set aside in more 
than one way (e.g.) on an appeal under S. 417 
or in revision under S. 439 (by ordering a re¬ 
trial).” 

In that case no question of the combined use of 
S. 423(l)(b) and S. 439 arose and Hamilton J. ex¬ 
pressly said it was unnecessary for the purposes of 
the reference to express any opinion in that 
matter. In — ‘Mahammed Shariff v. Rex’. AIR 
1950 All 380 (Q>, Agarwala and Bhargava JJ. held 
that where the accused is found not guilty and 
acquitted of the oiTence punishable under S. 302, 
Penal Code, but is found guilty under S. 304, the 
High Court as a Court of appeal has no power to 
convert the finding of acquittal into one of con¬ 
viction under S. 302 and to enhance the sentence 
imposed upon him. They said they could have 
set aside the acquittal and ordered a retrial but 
did not feel called upon to do so in that case, but 
were content with enhancing the sentence. 

In — ‘AIR 1952 All 369 (FB) (N)\ Wali Ulla and 
Agarwala JJ. held that it was not open to the 
High Court in an appeal from conviction under 
S. 323, Penal Code, to alter the conviction of the 
apnellant to one under S. 302, Penal Code, with 
which he had been charged, and in exercise of its 
revisional jurisdiction after having previously 
given notice for enhancement of the sentence, to 
enhance the sentence of imprisonment to one of 
death or transportation for life. Harish Chandra 
J. disagreed. He was of the opinion that S. 439(4) 
did not in any way fetter the discretion of the 
High Court to convert a finding of acquittal into 


A* I. R f 

one of conviction while dealing with an appeal 
by a convict. 

The qualification that a finding can be altered 
only as long as the sentence is not enhanced does 
not appear to be germane to the interpretation 
as the reversal or alteration of the finding can¬ 
not depend on the sentence which is to be award¬ 
ed as the result of the finding, which again de¬ 
pends on the facts and circumstances of the case 
which go to constitute the offence either charged 
or found by the trial Court or by the appellate 
Court. The provision that the appellate Court 
must retain the sentence may be merely a limits 
tion on the power of the subordinate appellate 
Courts in the interests of accused person only, the 
High Court acting under S. 439 being given the 
power to enhance sentence in proper cases. 

(15) The Lahore High Court in — ‘Baw y a Singh 
Sawan Singh v. Emperor’, AIR 1941 Lah 465 (R) 
(decided by a Full Bench of three Judges) un¬ 
animously held that it is open to a High Court 
hearing an appeal from a conviction by a convict 
w r ho had been charged, as in this case, under S. 
302, I. P. C., but convicted under S. 304 (part I) 
to alter the conviction from one under the latter 
section to under the former and then in the exer¬ 
cise of the powers conferred on the High Court 
under S. 439(1), Criminal P. C., to enhance the 
sentence to one of death. 

In the course of their decision they referred to 

— ‘AIR 1928 PC 254 (F)\ They thought that the 
general trend of judicial authority in India up to 
the date of that decision was to the effect that 
the High Courts had such a power (Vide — ‘AIR 
1914 Mad 258 (A)’; — ‘AIR 1924 Rang 93 (H)’ and 

— ‘Queen Empress v. Jabanulla’, 23 Cal 975 (S) ). 
They observed that their Lordships in — ‘AIR 1928 
PC 254 (F)’ had only held that under S. 439 the 
High Court in revision could not convert a find¬ 
ing of acquittal into one of conviction; they had 
however expressly left the point open whether 
while exercising appellate jurisdiction they could 
do so by reason of the combined operation of Ss. 
423 and 439. They had merely said that the deci¬ 
sion in — ‘AIR 1914 Mad 258 (A)\ which was press¬ 
ed on their attention might or might not be cor¬ 
rect, w'hile pointing out that a portion of the 
reason of that ruling w r as not correct in that cl. 
(4) of S. 439 applied both to partial and complete 
acquittal. 

(16) In — ‘Fauja Singh v. The State’, AIR 1951 
Pepsu 154 (T>, the same question came up before 
a Full Bench of that Court. Teja Singh C. J. 
with whom Kesho Ram Passey J. agreed, held that 

“in an appeal by a convict and without an appeal 
by the State Government, on the findings of 
fact at which it arrives in appeal, the High Court 
can alter the finding under S. 423(1) (b)(2) to 
any other finding it considers proper subject to 
the proviso that as regards the alteration of the 
finding under S. 423(1) (b)(2) the pow'er of the 
High Court as the Court of Appeal is subject 
generally to other provisions of the Criminal 
Procedure Code.” 

Gurnam Singh J. who dissented from the majority 
was of the view that: 

“In an appeal by a convict and without an appeal 
by the State Government on the findings of fact 
at which it arrives in appeal, the High Court can 
alter the finding under S. 423(1) (b)(2) to any 
other finding it considers proper subject to the 
limitation prescribed in sections for joinder of 
charges. But in no case a finding of acquittal 
can be converted into conviction by the appel- 
tate Court by acting under S. 423 ( 1 ) (b)(2). 
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And the majority of the Pull Bench further held 
that 

“after altering the finding under S. 423(1)(b)(2), 

the High Court can enhance the sentence under 

S. 439 to any sentence it considers suitable in 

spite of the fact that S. 423(1) (b)(2) enjoins that 

in case of alteration of finding, the sentence 

cannot be enhanced by the appellate court in 

the appeal by the convict.” 

The majority quoted with approval the decisions 
of the Allahabad High Court reported in — ‘AIR 
1937 All 240 (O)’ and — ‘AIR 1941 Lah 465 (FB> 
(R)’ and — ‘Ranjha v. Emperor’, AIR 1948 Lah 
74 (U)\ They did not choose to follow the later 
decision of the Allahabad High Court in — ‘AIR 
1950 All 380 (Q)\ 

(17) This difference of opinion has risen as a 
result of the interpretation placed on ihe words 
“reverse” and “alter” in S. 423(1) (a) and (b), the 
limitation in cl. (1Kb) of that section that while 
the finding may be “altered” the sentence may 
not be enhanced, and the express prohibition con¬ 
tained in S. 439 (4) that in revision an acquittal 
cannot be converted into a conviction. It may be 
that in S. 423(lKa» while using the word “reverse” 
the legislature had in mind the case of an order 
of “complete” acquittal in the sense that the ac¬ 
cused was found innocent or not guilty of any 
offence of any kind at all when on an appeal 
therefrom by the Government the acquittal order 
would have to be reversed, while in S. 423(1 >(b> 
they used the word “alter” to deal with a ca c :e 
where the accused was found guilty of one offence 
rather than of another with which he was or 
could have been charged or found guilty subject 
of course to the further limitations contained in 
that section. 

In the latter case the appellate Court could 
alter the finding so as to fix, on the facts found 
either itself or by the trial Court, the exact offence 
in law of which the accused could be convicted. 
The limitation on that power is that the appel¬ 
late Court acting under S. 423(1Kb) cannot en¬ 
hance the sentence. That power was given to 
the High Court alone under S. 439. The High 
Court could exercise that power either on its own 
motion or on some application by a party, aggrieved 
and who could not have appealed from the deci¬ 
sion of the Court below, or on a report from the 
Sessions Judge. But even the High Court sitting 
in revision only cannot convert a finding of ac¬ 
quittal into one of conviction and can only set 
aside the acquittal and order a retrial if it finds 
that the same is necessary in the interests of 
justice. 

(18) In — ‘AIR 1928 PC 254 (F)\ their Lordships 
merely decided that the High Court while exer¬ 
cising revisional powers under S. 439 could not 
set aside an acquittal. Their observation to the 
effect that no difference can be made between a 
partial or complete acquittal while applying this 
rule, does not militate against the meaning and 
interpretation suggested above and which has also 
found favour with the learned Chief Justice in — 
‘AIR 1941 Lah 465 (FB) (R)\ 

(19) Apart from this interpretation when w T e 
come to examine the various arguments against 
the use of such combined powers by the High 
Court we think that such use is not only not pro¬ 
hibited but open to no real objection either in 
law or on any ground of public policy or principle 
of criminal jurisprudence. In some of the cases 
cited above the learned Judges have treated the 
words ‘reverse’ and ‘alter’ either as meaning much 
the same, or as substantially different, or the word 


“alter” as merely a less radical expression than 
the word “reverse” and meaning “change in form 
without changing the under!} mg character of the 
thing to be changed”, conviction under one section 
in place of another being considered no more than 
a change in form. It is difficult to leconciie the 
various constructions placed on the use of those 
words in S. 423, Criminal P. C. 

(20) The High Court can enhance the sentence 
in the exercise of its revisional jurisdiction under 
S. 439 when the records of a criminal proceeding! 
are brought to its notice by an appeal from a con- 5 
viction; see— Chunbidya v. Emperor’, AIR 193a PC* 
35 (V). That the High Court cannot without an 
appeal before it by either the Government or the 
convict in exercise of its revisional powers set aside 
an acquittal and pass an enhanced sentence must 
now be taken as well established; see — ‘AIR 1922 
PC 254 (F)’. That in a proper case where the* 
High Court finds, while hearing an appeal from a. 
convict that there has been a miscarriage of justice 
and that the accused should really have been con-) 
victed of a more serious offence of which he had) 
been charged and acquitted by the lower Court : 
the High Court can direct a retrial cannot also be' 
disputed; vide — ‘AIR 1937 All 240 (O)’. 

Under the same circumstances if the High Court 
finds that there is no need at all to order a re-j 
trial, that the entire available evidence has been 
placed before the Court and that no useful purpose 
except further harassment to the accused ana- 
waste of public time will be caused by a retrial} 
and, as in this case, even the learned counsel for* 
the accused does not- ask for such a retrial, it is 
difficult to see why the High Court, cannot use* 
their powers under Ss. 439 and 423 conjointly so' 
as to do substantial justice for which the Courts' 
exist. 


The limitation set upon the power of revision 
found in S. 439; that no order shall be made to 
the prejudice of the accused unless he has had a 
full opportunity of being heard either personally 
or by a Pleader in his own defence, that no greater- 
sentence shall be awarded than that prescribed 
under that section, that where an appeal lies 
from a conviction and sentence and no appeal has 
been brought, no proceedings by way of revision 
could be entertained at the instance of a party 
who could have appealed, that the convicted per¬ 
son to whom a notice has been given to show 
cause against the proposed enhancement of sen¬ 
tence shall while doing so be entitled to show that 
his conviction itself is bad, and that wholesome 
rule laid down for their own guidance by all the 
High Courts and the Privy Council that the Re¬ 
visional Court may not ordinarily interfere with 
findings of fact and even on a question of sentence! 
very rarely at the instance of a private party are< 
all sufficient safeguards against any possible mis- 1 
use of the combined powers. 


(21) In the absence of such pov/er the High 
Court would find itself in rather an unenviable 
and anamolous position of being unable to inter¬ 
fere where clear illegality or injustice has been 
committed. It is possible to lay too much stress 
on the argument that the accused has been ac¬ 
quitted and that some sacrosanctity attached tol 
it. The order of acquittal is by no means final.* 
It is open to appeal by the local Government and 
according to the ruling of the Supreme Court and 
our Court, the appellate Court can in proper cases 
practically re-hear the matter and evaluate the 
evidence. It can be set aside in revision and a 
retrial ordered. The accused has an opportunity- 
of defending that order in the High Court when 1 
he receives notice and in proper cases there is no 
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doubt that if it is shown that a retrial is neces- 
sary it will be readily granted by the High Court. 

The provision that the State alone should be 
.empowered to appeal against an acquittal is no 
doubt a very necessary safeguard and they are 
expected to use that power very sparingly and in 
really deserving cases. But if by some oversight 
or otherwise such an appeal is not filed which is 
more likely especially in cases where the lower 
Court convicts for a lesser offence and does not 
acquit the accused altogether, we think we will 
be unduly denying to the High Court the'undoubt¬ 
ed powers and unquestionable jurisdiction it has 
to set right a clear and serious wrong if w r e say it 
cannot interfere. Of course such power would be 
used only in extraordinary circumstances and in 
very serious cases or where some very vital prin¬ 
ciple of law is involved or where on the facts 
found the lower Court has applied the law wrong¬ 
ly and its decision amounts clearly to a perverse 
one bearing in mind that the accused has been 
found innocent of that charge by a competent 
Court and in the opinion of the Government it is 
not a fit case to appeal. 

(22) In our opinion, this is a clear case calling 
for our interference. We, therefore, alter the con¬ 
viction of the accused under S. 323 and convict 
him for an offence under S. 304. Part II, I. P. C. 
The accused who is described in the evidence as a 
Pailwan or a Wrestler deliberately lay in -wait for 
days and in spite of entreaties by the deceased’s 
old father assaulted him in a particularly cruel 
and sadistic manner by which the deceased who 
was a young man must have suffered excruciating 
agony. At the trial and even subsequently he has 
merely denied the offence and has shown neither 
regret nor contrition. But nevertheless w 7 e do not 
wish to be too severe. In lieu of the sentence 
which has now been passed against him by the 
Sessions Judge w r e sentence him to rigorous im¬ 
prisonment for 5 (five) years. The accused will 
surrender to his bail and serve out the sentence. 

B/H.G.P. Order accordingly. 
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C. D. Deviah and another, Appellants v. Kari¬ 
gowda, Respondent. 

Regular Appeal No. 74 of 1949-50, against de¬ 
cree of Addl. Sub. J., Mandya, in O. S. No. 4 
of 46-47. 

(a) Hindu Law — Partition — Partial parti¬ 
tion. 

In a suit for a declaration that the plain¬ 
tiff w'as entitled to a share in the properties 
and for partition and possession of the same, 
the burden is heavy on defendant to prove 
that there had been a partial partition and 
that the plaintiff had taken his share and 
gone out of the family, the ordinary pre¬ 
sumption under Hindu Law being that a 
Hindu family is joint. 

Where, therefore, the document regarding 
partial partition was not genuine, the oral 
evidence also w r as exceedingly thin and there 
was no provision for the maintenance of the 
mother, it could not be held that the plain¬ 
tiff had become divided. (Paras 1, 4) 

(b) Hindu Law — Partition — Shares. 

If as a result of prior partition one of the 
branches could be treated differently from 


a. i. a 

the other while allotting shares, the branch 
or the member of the branch which has 
acquired the shares of the other branches 
should be given the benefit of such accre¬ 
tion particularly when it is found that the 
acquisition w'as made for the purpose and 
with the clear and unequivocal intention of 
holding the same separately and as property 
in which the plaintiff’s branch should not 
share: Case law discussed. (Para 15) 

(c) Hindu Law — Alienation — Coparceners. 

There can be no objection in principle 
why a particular item of property should not 
be sold by all or some of the other copar¬ 


ceners in favour of one of them if they can 
do so to a stranger. (Para 16) 
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Mirle N. Lakshminaranappa, for Appellants; 
M. A. Gopalasw^amy Iyengar, for Respondent. 

JUDGMENT: The plaintiff is the adoptive 

son of one Davegowda who had three younger 
brothers Halligowda, the natural father of the 
plaintiff, Annegowda and defendant 1 Karigowda. 
He died about 10 years before suit. Thereafter 
the plaintiff and his uncles w^ere living together 
as members of a joint Hindu family. The family 
is said to have owned moveable and immoveable 
properties described in the schedule to the plaint. 
Halligowha and Annegow T da are said to have gone 
aw T ay from the joint family recently and had no 
right, title and interest in the suit properties. 
Defendant 1 had refused to give a share to the 
plaintiff and the suit has been brought for a 
declaration that the plaintiff was entitled to 2/5th 
share in the plaint schedule properties and fori 
partition and possession of the same. Defendant 
2 w r as later on added as a supplemental defen¬ 
dant and she is the adoptive mother of the 
plaintiff. She has joined the plaintiff in this 

appeal. 

(2) Defendant 1 pleaded that the plaintiff had 
been married at the family expense and over 
Rs 2000/- had been spent for the same. There¬ 
after he wanted to take his share and trade and 
live independently. He, therefore, did not want 
a share in the immoveable properties and re¬ 
ceived Rs. 1500/- by way of cash and certain 
money bonds in March 1942 and went aw'ay from 
the family and thereby became completely 
divided. Subsequently, the plaintiff’s natural 



1954 Deviah v. Kabigowda (Medapa C. J. & Vasudevamurthy J.) Mysoro 129 


father Halligowda and the other brother Anne- 
gowda had sold their shares to defendant 1 under 
registered deeds dated 29-6-1945. They had very 
shortly after set up the plaintiff to file a suit. 
The plaintiff was therefore not entitled to any 
share. The extent of the properties liable to 
division was also denied. Defendant 1 had also 
incurred debts amounting to Rs. 3000/- mainly 
for purchasing the shares of his brothers. Defen¬ 
dant 2 supported the plaintiff and also claimed a 
share. 

(3) The Subordinate Judge of Mandya, before 
whom the suit was filed, dismissed it. He held 
that the partition set up by defendant 1 in the 
year 1942 at which the plaintiff is said to have 
taken his share and gone out of the family was 
true. We have been taken through the entire 
evidence and we think that the judgment of the 
Court below cannot be supported. 

(4) The burden was heavy on defendant 1 to 
prove that there had been a partial partition in 
1942 and that the plaintiff had taken his share 
and gone out of the family, the ordinary presump¬ 
tion under Hindu Law being that a Hindu family 
is joint. In his written statement defendant 1 
merely stated that the partition between the 
plaintiff and the other members of the family 
was in March 1942. He gave no date of the same 
but in the course of the evidence in this case 
Ex. IV, a note book, and certain loose sheets Exs. 

V, VI and VII therefrom are relied upon in 
proof of that partition. Exhibit IV is a small 
pocket note book. Three sheets are said to have 
been cut out of that note book. In Exs. V and 

VI, two of those loose sheets, names of some 
persons who are said to be debtors of the family 
are given with the amount due by each. Exhibit 
VII concludes that by documents Rs 1415/- and 
by way of cash Rs. 85/-, in all Rs. 1500/-, has 
been taken by the plaintiff who is said to have 
signed in English below it. The entries are dated 
23-3-42. This book was produced not at the time 
of the written statement nor even at the time 
when documents were to be produced to Court, 
but after D. W. 1 was examined on 24-8-1948, i.e! 
more than two years after the plaintiff’s applica¬ 
tion to sue in forma pauperis was registered as a 
suit. It is represented that even in the course 
of the proceedings relating to pauperism the exact 
date of the separation was not mentioned. The 
learned Judge lias nevertheless believed this docu¬ 
ment. And we are inclined to think that his 
view is clearly not correct. 


(5) If really the plaintiff had signed such 
document it is impossible to believe that def< 
clant 1 would not have taken it into his poss 
sion but would have allowed it to be taken 

the Patel - is also most unlikely tl 
after the suit was filed in forma pauperis defi 
dant 1 would not have got the note book fr< 
deiendant 2 and put it before Court at t 
earliest opportunity. (After discussing the evider 
of the witnesses^their Lordships continued:) A 

at ^ rather surprised that the learn 
H d n mate J f udge should have so easily believ 
^ f as genuine in s P ite of these si 

attendi n C /“ ances and goring improbabiiit 

toto Court itS execution and late Producti 

* h « support of that document 
the side of the defendant 1, oral evidence let 

o prove the p a rti al partition in 1942 is exceedin' 

rSaintiff^hft bond s said to have been given to t 

Si his favour en admittedl y endorsed o^ 

no nthlt ^ ey were P ro uotes it is said a 
other accounts relating to the debtors a 
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produced. Exhibit XII is the deposition in the 
pauper miscellaneous case of one of the debtors 
who is now dead, and he says that no share was 
written on the pronote for Rs. 100/- he had 
executed and the pronote was returned to him 
and he has torn it off. Such evidence could easily 
be secured as neither the alleged debtor nor de¬ 
fendant 1 runs any risk of liability as the debt 
itself may be imaginary. It is not at all likely 
that these 8 debts which have been given to 
the share of the plaintiff were all collected in 
one lump within a day or two. It must have 
taken sometime and one would have expected the 
original documents with the share of discharge 
on them to be produced. Defendant 1 would have 
stopped payment if really the plaintiff had not 
executed a release deed within 15 days as pro¬ 
mised. Defendant l also says that the exact 
amount due on the documents were not then cal¬ 
culated but only the probable amounts were 
mentioned in Ex. IV which again is improbable. 


vo/ ivu piuviMun v.as apparently made for the 
maintenance or share of the adoptive mother at 
that partition. The plaintiff was just 21 or 22 
yeais of age at that time, and there is a sugges¬ 
tion that lie immediately took up some drama 
contracts. Defendant l’s case is that he wanted 
to do business and therefore wanted cash D w 
2 as well as defendant 1 say that they were ali 
on friendly terms at that time. The two brothers 
oi defendant 1 were still undivided and it would 
be surprising if neither defendant 1 nor those two 
brothers nor the Patel thought of making some 
piovision lor deiendant 2’s share or at least for 
ner maintenance but left her to the tender mer¬ 
cies ot her young adoptive son who was launching 
on some Iresh business. Defendant 1 was doing 
money-lending business and it could not be said 
that he \\as not versed in business affairs and he 
coulci be expected to have taken a formal docu¬ 
ment of release or a sale of the plaintiff’s rights 

two brothere he haS d ° ne in the case of his 


w, ^ onuiieiy urgea ior deiendant 1 that in 
Exs. II and III which are sale deeds executed in 
ins favour by his brothers including the natural 
famer oi the plaintiff, a reference has been made 
to the separation oi the plaintiff. But a reading 

hr.tl d0CUments di scloses that those two 
biothers were apparently old and were not in a 

position oi mood to fight defendant 1 and were 

\w.nng to put in any recitals he pleased. They 

say that tney could not look after any share of 

immoveable property and therefore wanted cash- 

hey had no male issue while defendant l is said 

1 S1X f S u 0ns who seem t0 be helping de- 
fendant 1 in the management of his family affairs. 

It appeals as though defendant 1 was able to 

dictate to them as he does not appear to W 

paid tnem in cash even according to the recitals 

hL th m«ri docu 1 men1 » and is represented that he 

K°? y part P a ? ment s. If so it may be 
t^at the balance has not been paid on account 

of the plaintiff’s suit but the fact remains that 

Uonman th ^ ^ iS in a much st ™ r ££ 
tion than those brothers. Defendant 1 could easily 

have examined his brothers in the light of the 

lecitals made in those documents and they might 

have given valuable evidence about the partition 

counsel Mr Gopalaswa my Iyengar, learned 
n? thP m , responde nt, that it was the duty 

of th« Plaintiff to have done so; but in the light 
of the lecitals in those documents that could not 

dfffp e r P f' ted the plaintiff - We must, therefore 

hold that the plaintiff did not become divided 
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from defendant 1 and the other members of the 
family in 1942 as pleaded by defendant 1 and 
that he is entitled to a share in the joint family 
properties. 


(10) The next question that falls for considera¬ 
tion is what is the share to which the piaintiff 
is entitled. Defendant 1 claims to have acquired 
their right, title and interest in all the family 
properties from his two other brothers under Exs. 
II and III. They are registered sale deeds dated 
20-5-4o and 29-6-45 respectively, and for a consi¬ 
deration of Rs. 2000/- each the brothers have 
conveyed all their rights they had in his favour. 
It is not shown that they are nominal and sham 
documents and the plaintiff has admitted m the 
plaint that they have now no longer any interest 
in the family properties. It is contended here 
for him that the full amount of consideration has 
not been paid by defendant 1 to the executants, 
that only a part of it has been paid before the Sub- 
Registrar and that no receipt or other references 
have been produced by defendant 1 for having 
paid them the rest. They have not, however, 
been examined and there is no evidence or even 
a plea that they have not received the lull con¬ 
sideration; nor do they appear to have taken any 
action to recover the balance from defendant 1. 
Even if any balance of consideration is still due 
to them that is a matter which cannot affect the 
legal effect of Exs. II and III in the matter of 
conveying away their title. It is also in evidence 
that defendant 1 has borrowed Rs. 3000/- from 
D. W. 6 and has executed Exs X and X-a, a pro¬ 
note and consideration receipt dated 12-6-45 in 
his favour. D. W. 6 has deposed that the amount 
was borrowed by defendant 1 for the purpose of 
purchasing lands from his two elder brothers. It 
has not been shown by the plaintiff that this 
transaction is not a true one nor has the plaintiff 
been able to show 7 how that fairly large sum of 
consideration for Exs. II and III was found by 
defendant 1 or that the same was contributed 
from the family chest or from the sale or mort¬ 
gage of any family properties. Section 6(1) of 
the Hindu Law Women’s Rights Act provides 
that property acquired by a member of a joint 
Hindu family without material and direct aid 
from property belonging to the joint family shall 
be deemed to be the separate property of such 
members notwithstanding that at any time pre¬ 
vious to or at the time of his acquiring the pro¬ 
perty such member may have been maintained or 
supported at the expense of the joint family. On 
the facts and circumstances of this case, there 
is no doubt that the plaintiff has entirely failed 
to show that the acquisitions under Exs. II and 
HI were with the aid of any joint family pro¬ 
perty and it must be held that they are his 
self-acquisitions. 

(11) Mr. Lakshminaranappa, learned counsel for 
the appellant, has contended that no member of 
a joint Hindu family can acquire for himself by 
a purchase from any of his undivided coparceners 
any or all of their share in the joint family estate 
and that even if he purports to do so the same 
will enure to the benefit of all the other mem¬ 
bers of the family w 7 ho may be remaining joint 
and undivided with him. It has been held in — 
‘Lakshumi Achi v. Narayanaswami Naicker’, AIR 
1930 Mad 51 (A) following — ‘Balkrishna Trimbak 
v Savitri Bai\ 3 Bom 54 (B), that if one of the 
coparceners sells his share in some of the family 
properties, not to a stranger but to another co¬ 
parcener, he becomes divided from the latter in 
respect of the said properties without any right 
of survivorship thereto, and at p. 53 it has been 


observed that if a member of an undivided family 
sells the whole of his share in some of the family 
properties or part of his share in such properties^ 
but not in any other properties, it may be that 
he continues undivided with the other members 
in respect of the properties other than those in 
which the whole or part of his share has been 
transferred and that so far as the properties in 
which the whole or part of the member’s share 
is sold or concerned, he must be regarded as 
divided from the other members. In — ‘3 Bom 
54 (B)’. it has been held that the effect of a Hindu 
son relinquishing for a sum of money his share 
in the property of his father, natural or adoptive, 
and agreeing not to claim it during or after his 
father's lifetime, is to place him in the position 
of a separated son. It is not contended for the 
appellant that according to the Hindu Law as in 
force in Mysore one of the coparceners cannot 
alienate for value his interest in any specific item 
of joint family property, or even in all his joint 
family properties, in favour of a stranger; and 
w r e have not been shown any authority that he 
cannot do so in favour of another member of 
the coparcenary. On the other hand, in — 
‘Somu Achari v. Singara Achari', AIR 1945 Mad 
407 at p. 409 (C), Somayya, J. has pointed out 
that there is nothing in the Hindu Law to 
prevent a member of a joint Hindu family from 
selling his share to another member. It may be 
that if he releases or relinquishes without con¬ 
sideration, or does so even for consideration, such 
rights under circumstances which would either 
expressly or by implication mean that he is doing 
so in favour of the joint family as a whole or if 
the consideration is found to have flowed from 
the family funds the benefit of such sale or release 
or relinquishment may enure to the benefit of 
the other members of the family excluding him¬ 
self. But if as in the present case the conveyance 
is expressly in favour of one of the members of 
the family who has paid consideration for it under 
circumstances which would clearly make it his 
self-acquisition and he has purchased with the 
express intention of excluding any possible claims 
from the plaintiff, it is difficult to see how the 
other member of the family much less the plain¬ 
tiff can also claim to benefit under that acquisi¬ 
tion. It is not the plaintiff’s case either that 
defendant 1 renounced or waives his rights in 
those purchases in favour of the family of himself 
and the plaintiff. A clear intention to waive such 
separate rights is required to be established and 
cannot be inferred even from acts which may 
have been done merely from kindness or affection 
or by mere physical mixing of the ancestral and 
self-acquired properties; see — ‘50 Mys HCR 177 
(D)\ 

(12) In this connection Mr. Lakshminaranappa 
has relied on a case reported in — ‘Venkatapathi 
Raju v. Venkatanarasimha Raju\ AIR 1936 PC 
264 (E). In that case it has been held that where 
a member of a Hindu joint family governed by 
the Mitakshara Law relinquished his interest in 
the family property, the renunciation merely 
extinguished the renouncing member’s interest in 
the family estate but did not affect the status of 
the remaining members quad the family properties 
and they continued to be coparceners as before. 
The only effect of such renunciation was to reduce 
the number of persons to whom the shares would 
be allotted if and when a division of the status 
took place. A similar view has been expressed in 
— ‘Mahalingayya Basappayya v. Sangayya Chen- 
nayya’, AIR 1943 Bom 397 (F), where it has been 
held that when out of two joint brothers one of 
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them renounced his interest, the question whether 
the two brothers really intended to separate 
depends not merely on the act of formal renun¬ 
ciation but from the intention as gathered from 
their conduct and that where a joint brother 
renounced his interest in the joint property, the 
person renouncing severs his connection with the 
family but such renunciation apart from extin¬ 
guishing the interest of the renouncing member 
leaves the coparcenary itself intact. In — *Sub- 
banna v. Balasubba Reddi’, AIR 1945 Mad 142 
(FB) (G), also, relying on — ‘AIR 1935 PC 264 
(E)’ and — ‘Anandrao v. Wasantrao', 9 Bom LR 
595 (PC) (H), it has been laid down that a mem¬ 
ber of a joint Hindu family cannot give his 
interest in the family estate to one of the several 
coparceners if they remain joint in estate. In 
such circumstances, he can relinquish his interest 
but the relinquishment operates for the benefit of 
all other members. The decision in — ‘Ciiinna- 
thayi v. Kulasakarapandia Naicker’, AIR 1916 
Mad 353 (I) is to the same effect. 


(13) Mr. Lakshminaranappa has also tried to 
make a distinction between the case where there 
are only two coparceners and onp of them makes 
an effective alienation in favour of another and 
the case where there are more than one copar¬ 
cener, and has referred to — ‘AIR 1945 Mad 407 
(C)’ in this connection. The decisions in — ‘AIR 
1936 PC 264 (E)\ — ‘AIR 1948 Mad 142 (G)’ and 


— ‘AIR 1943 Bom 397 (F)’ are all cases of renun¬ 
ciations or gifts and not sales or releases for 
consideration. It is contended lor the appellant 
that all alienations including gifts and renuncia¬ 
tions must be treated aiikc and as there can be 
no gift or renunciation by one coparcener in 
favour of another there cannot also be such a 
sale for consideration. It is too late in the day 
to contend that at least in Mysore, Madras and 
Bombay where alienations by a coparcener for 
consideration have been upheld, that such aliena¬ 
tions lor value stand on the same footing as 
gifts or bequests. ‘AIR 1945 Mad 407 (C)\ which 
has been referred to for the appellant, happens 
to be a case where there were only tw'o copar¬ 
ceners and does not lay dov.m any general rule 
that different considerations would apply if there 
were more than one coparcener; and it expressly 
recognizes the right of a coparcener to buy a 
share of another and that, by a deed, which though 
it- was termed a “release”, was for consideration 
and was held really to amount to a sale The 
decision in — ‘AIR 1943 Bom 397 (F)' only means 
that a sole surviving coparcener in a joint Hindu 
family, in whose favour another brother had 
renounced his interest, would still be subject to 
certain rights and liabilities by virtue of his having 
been a member of such coparcenary. He has also 
urged that an alienation by a coparcener does not 
terminate the coparcenary where the propertv 
alienated is either the whole or only a part of 

nntJuh^ S V n famil y Property and that 

notwithstanding the alienation the alienor con- 

of n the fnmu 6 und * vidod with the other members 
htm .mi fi 7, w it h n &hts of survivorship between 
rr^nrw d f ^ other memb ers of the family in 
fofjp ? f °u her P r °P ertie s Of the family, has been 
l|dd town by Bhash y am ^engar, J. so far back 
2? ln , Aiyyagari Venkataramayya v. Aiyyagari 
Ramayya , 25 Mad 690 (FB, at p. 717 (Hind 
still continues to be good law. See also — 'Perama- 

IfBwrT ™ la / l: slvaraman ’. AIR 1952 Mad 419 

now to be ^cided° WeVer ' d ° eS UOt SOlve the point 


a rne’mW ** ksl «ninaninappa represents that i 
“ember o t a Joint Hindu family is enabled t 


sell his share to another member, either in a 
particular property or in all the joint family pro¬ 
perties and such a purchaser can claim a larger 
share than the others by virtue of that sale, it 
will lead to confusion and difficulty in the matter 
of common enjoyment of the properties of the 
family as well as while allotting shares at the 
time of any future partition. As regards the first 
point, if a member of the coparcenary purchases 
the rights of another coparcener and the right 
he has purchased is to be treated as ifis self¬ 
acquisition as pointed out in — ‘AIR 1930 Mad 
51 (A)’, it is difficult to see how such a position is 
very much different from the ordinary case of a 
coparcener being allowed to have and possess and 
enjoy separate self-acquired property while still 
being a member of the joint family and having a 
common interest and enjoyment in other joint 
property. The mode in which such property will 
be enjoyed is a matter for the members of the 
joint family. It may even be open to the member 
who has acquired the share of the coparcener to 
later on waive his interest in it and bring into 
the family hotchpot; but so long as there is no 
prohibition against a member of a joint Hindu 
family owning separate property it is difficult to 
see any force in this argument. The right which 
every member has to separate himself even by 
a mere declaration and ask for his own share by 
a partition is always open to him as a solution for 
any grievance he may feel in the matter of enjoy¬ 
ment of the properties. 
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at thft uuiiuuiy \\men may uc meo 

at the time of partition in allotting shares such 
situations are not unknown to Hindu Law ‘Sada- 
slnva Rao v. Subba Rao’, 10 Mys LJ 49 (FB) (L) 
is a case m point. There, in a Mitakshara joint 
Hindu family comprising several branches a 
member of one branch alone had separated him- 

the coparcenary taking away his share 
at ^partition effected for the purpose. The other 
members continued to live in jointness as before. 
At a subsequent partition, among all the branches 
it was held that deduction should be given to 

^ be , sbare .withdrawn by one member in the earlier 
partition in the share to be allotted to his branch 
— Manjanatha v. Narayana’, 5 Mad 362 (M) and 

8R - 1 )^ a hf na V ‘ ^ Sankar Sah ’. AIR 1929 Mad 
ini v N t folI ^y ed and — ‘Pranjivandas Shiv- 
V ;^ cl ? haram ,. Vl J bhukh andas’, AIR 1915 Bom 

that d i ssented fr °m. It was observed 

that the rule that partition should be made ‘rebus 

tjC st £^ dlbus a s on the date of subsequent parti¬ 
tion had no application to cases of partial parti- 

eise a n nr Ranches. That was a case con¬ 
verse to the present as it dealt not with the 

deple r Uon e bv °l Sf ° f 0ne branch ** 

?. y , a share being carved out at an 
ea.lier partial partition. Rama Rao. J. in his order 

°f ffi ref . erence to Full Bench pointed out the 

pa?e U 55 y heTbse^el : ged ^ 3PPellant - At 
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be argued that an account will Save to be 
mamtamed as to the persons who divided and 

c° PCrtleS available and actually allotted at 
each succession for guidance in future parti- 

wh n h'th W P l Ch is , ob V 0usly not in consonance 
with the general rule of Hindu Law of equality 

of shares per stirpes at the time when the co V 

seek a division. If on account of the 
particular motives or attitude of one or more 

withrtrJ S °L 3 partlcu lar branch who desire to 
withdraw, there is room to apprehend prejudice 

e Interest of the other branches, relief is 
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always open to claim a partition among all the 
members.” 

These difficulties did not appeal to the Full Bench 
m — ‘10 Mys LJ 49 which chose to follow 

~ ‘AIR 1929 Mad 865 (FB,i (N)’. That latter case 
amrmed an earlier decision of the same Court in 
— ‘5 Mad 362 (M)\ It was then urged that the 
case in — ‘5 Mad 362 (MV had been wrongly 
decided because it went counter to the principle 
of Hindu Law, that no member or branch of an 
undivided family could be said to have a definite 
share until a partition was actually effected, a 
principle laid down in — ‘Apoovier v. Ramasubba 
Aiyar\ 11 Moo Ind App 75 at p. 79 (PC) (P); and 
that even as regards equality, it could not be 
secured by taking a previous division into account 
and that it was impracticable in execution. These 
objections did not find favour with the Full Bench 
of the Madras High Court. It was observed by 
Coutts-Trotter C. J. that partial partitions them¬ 
selves were not recognized in Hindu Law texts, 
and that once partial partition had been per¬ 
mitted, it was necessary on considerations of 
equity, that the branch concerned, one of whose 
members had taken away his share at such partial 
partition should be compelled to bring into account 
that portion of the family property which had 
gone to their share, or that the branch should be 
debited that fractional share that had been so 
taken away, at the ultimate reckoning. Wallace J. 
also observed that equity demands that the 
alienor should make good to the joint family so 
far as he can the sacrifice he has made it suffer; 
hence the system of . accounting and debiting 
against the coparcener had a sound foundation 
in equity and the principle was not different for 
a branch; that in such case “a mental though 
not a real ledger is maintained against the appro¬ 
priating coparcener or branch even while the joint 
family remains joint.” He therefore saw no diffi¬ 
culty in applying a rule of equity in the matter 
of such allotting of shares among the branches as 
he thought that any other principle would in the 
circumstances result in inequitable division unfair 
to the branches which had remained whole in the 
joint family. Ananthakrishna Iyer, J. observes 
at p. 880 that what the fractional share to which 
any branch would be entitled is, would depend 
on the circumstances that exist at the time of the 
partition. In the present case the plaintiff belongs 
to one branch while defendant 1 and his sons 
belong to another branch. The plaintiff has 
claimed division per stirpes as between the two 
branches. If as a result of prior partition one of 
the branches could be treated differently from the 
other while allotting shares, it is not easy to see 
why on the same equitable principle the branch 
or the member of the branch which has acquired 
the shares of the other branches should not be 
given the benefit of such accretion particularly 
when it is found, as in this case, that the acqui¬ 
sition was made for the purpose and with the 
clear and unequivocal intention of holding the 
same separately and as property in which the 
I plaintiff’s branch should not share. 

(16) There can be no objection in principle why 
la particular item of property should not be sold 
by all or some of the other coparceners in favour 
'of one of them if they can do so to a stranger. 
The family owning a number of items of immove¬ 
able property may find it necessary to raise money 
by the sale of one of the items and we do not 
see why one of the members of the family who 
is in more affluent circumstances should not be 
able to buy the items for himself and make it 
his own self-acquisition. It may often times be 
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much more advantageous to do so than to sell 
it to a stranger. To hold otherwise would be 
going contrary to the right of every member of 
the family to own and possess self-acquired pro¬ 
perty. To permit a stranger who may immediately 
sue for partition and possession and thereby 
disrupt the family compulsorily, to purchase the 
rights or share of a coparcener in one or more 
items of the properties of the joint family, appears 
to be more risky and less advantageous to the 
family than being able to sell the same to one 
of the coparceners and would not expose the 

family to loss or depreciation in value of the joint 
family property. 

(17) The circumstances under which the sales 
under Exs. II and III in favour of defendant 1 
have been effected clearly show that the intention 
of defendant 1 was to acquire those shares for 
himself and not for and on behalf of the family. 
We have already found that those rights he has 
purchased must be treated as his self-acquisitions. 
The result is that the plaintiff would be able to 
recover only one-fourth in the joint family pro¬ 
perties and not 2/5ths as he has claimed. Out of 
tins 1/ 4th defendant 2 would be entitled to her 
share which will be l/4th of the same under 
S. 8, Cl. 2(a) of the Hindu Law Woman’s Rights 
Act; (see S. A. No. 443/51-52 recently decided by 
one of us). 

(18) Tlie Court below has not considered the 
other points raised by defendant 1 regarding the 
nature and extent of properties liable to division 
and these will now have to be determined by the 
lower Court. 

(19) In the result we allow this appeal, set aside 
the judgment and decree of the Subordinate Judge. 
There will be a preliminary decree in favour of 
the plaintiff declaring that he is entitled to 3/16th 
share in the joint family properties, defendant 2 
being entitled to l/16th share in the same. As 
regards costs, as neither party has succeeded in 
full we think the parties may bear their own costs 
both here and in the Court below and we order 
accordingly. The Institution-fee due to Govern¬ 
ment will be payable by the plaintiff and will be 
recovered from his share. 

B/H.G.P. Order accordingly. 
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MALLAPPA J. (12-1-1953) 

H. R. Snow, Petitioner v. P. C. Bose, Respon¬ 
dent. 

House Rent Control Revn. Petn. No. 142 of 1952- 
53. against order of Addl. Dist. J., Bangalore, D/- 
22-2-1952. 

Houses and Rents — Mysore House Rent Con¬ 
trol Order (1948), S. 4 — Discretion of Controller 
— (Houses and Rents — Mysore House Rent and 
Accommodation Control Act (30 of 1951), S. 4). 

The House Rent Controller has powers of 
discretion to reduce the rent agreed upon 
even where no application is filed within 
time; but the discretion must be used judi¬ 
cially, and it must only be in extraordinary 
cases of injustice and when failure to file 
application in time is shown to be due to un¬ 
avoidable reasons as in cases in which delay 
is condoned under the Limitation Act. that 
the House Rent Controller might use his dis¬ 
cretion in interfering with the agreement 
arrived at between the parties. (Para 6) 

J. L. D’Silva, for Petitioner; F. M. Xavier, for 
Respondent. 
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ORDER: This is a revision petition against 
the order of the Additional District Judge, Civil 
fetation, Bangalore, in H. R. C. Appeal xNo. 33 1 
of 51-52 connrming the order of the House Rent 
Controller, Civil Station, Bangalore in R. C. 
720/PR/51. 

(2) The tenant who is the respondent in 
this Court was the petitioner before the House 
Rent Controller. He hied a petition saying that 
originally he agreed to pay a rent of Rs. 125/- 
for the premises let out to him including a garage 
and a room. He went on paying this rent till 
1-4-51, but later the landlord disputed that the 
amount paid was fixed only for the house and 
did not include the rent for the garage and the 
room. Thereon he consented to pay Rs. 150/- per 
month. He went on paying at the rate of Rs. 
130/- till the end of December 1950. The rent 
was again enhanced to Rs. 140/- in January 1951 
and an application was thereupon filed by him 
for fixation of fair rent on the 30th March 1951. 
The House Rent Controller has fixed the rent at 
Rs. 122-8-0 and this has been confirmed in appeal. 
The point for consideration is whether the orders 
of the Courts below are correct. Section 4 of the 
Mysore House Rent Control Order, 1948 was ap¬ 
plicable to the case and so far as the wording of 
the main section is concerned there is no dif¬ 
ference between the present House Rent Control 
Order and the previous one. According to S. 4: 

“The Controller may, in any case, and shall, on 
the application of the tenant or landlord of a 
house, fix the fair rent for such house after 
holding such enquiry as the Controller thinks 
fit." 

It will be noticed that a distinction is made bet¬ 
ween cases where the Controller has discretion 
to fix a fair rent after holding an enquiry and 
cases where he is bound to do so as is clear by 

the use of the words “may” and “shall” in the 
Section. 

(3) When an application, which is tenable, is 
filed before a House Rent Controller, he is bound 
to fix the fair rent after holding an enquiry. Such 
applications in cases of enhancement of rent have 
to be filed within a period of three months from 
the date of the increase of rent. In other words 
if an application for fixation of fair rent when 
any enhancement of rent is made, is filed more 
than three months from the date the increased 
rent is demanded or paid, such an application is 
barred by time. Under the present Act it is en¬ 
acted that whether there is enhancement of rent 
or not, an application for fixation of fair rent 
must be preferred within a period of three months 
from the date of enhancement of rent if there 
is any enhancement and in other cases 
within three months from the date of commence¬ 
ment of the tenancy. The result is that when an 
application is filed for fixation of fair rent either 
on the ground that the rent is excessive or on 
the ground that it has been enhanced, and it is 
filed within time, the Court is bound to hold an 
enquiry and fix the fair rent. In other cases the 
Rent Controller is not bound to hold an enquiry 
and fix fair rent but he has the discretion to do 
so The discretion has to be used judicially and 
it cannot be said that the discretion is used judi¬ 
cially, if he arbitrarily proceeds to fix the fair 
rent when no application is filed within time 
allowed by law. If he does so he will be defeating 
the very purpose for which the Act has fixed a 
period of limitation for obtaining such a relief. 

(4) According to the section, as it stood in 
the House Rent Control Order, 1948, no period 
of limitation was fixed for filing an application 


for fixation of fair rent but the moment there 
was ciiiiancemeni ox rent, me tenant \va^ bound 
to file an application xor juxauon of lair rent, 
witmn tnree monins from trie uate the increase 
ox rent was uemandeci or puiu. in this case 
tnougn tne original rent nxeu uy the parties was 
Rs. i-o/-, the tenant had agreeu to pay rts. loJ/- 
and went on paying rent at mat rate lor aoout 
nine months. Assuming that tins aid not amount 
to enhancement oi rent, but that tnis was a case 
in winch increased rent was paid in view oi addi¬ 
tional accommodation, it may be taken that as 
the Act at that time stood, he could have filed 
an application for fixation of fair rent at any 
time lie liked, unless there was in the meanwhile 
an enhancement of rent. But in this case, a.s 
stated by the tenant, the rent, was further en¬ 
hanced to Rs. 140/- in January 1951. The moment 
this was done he could only file an application 
for fixation of fair rent within three months 
from the date the enhanced rent was demanded 
or paid. The application for fixation of fair rent 
which was filed within three months from the 
date this increased rent is demanded or paid must 
be regarded to have been filed within time to tne 
extent that the reduction is in respect of the 
increase above Rs. 130/-. 

(5) If, however, it is held that the rent was 
increased from Rs. 125/- to Rs. 130/- in April 
1950, the application for fixation of fair rent b^- 
low Rs. 130/- must be regarded as being barred by 
time since it was filed more than three months 
alter April 1950. The case of the tenant himself 
is (hat the rent ol Rs. 125,- was fixed lor the 
enure premises including the garage, but on the 
pretext that the garage was not included the rent 
was enhanced to Rs. 130/-. If the tenant had 
agreed to pay Rs. 5/- more on account of in¬ 
creased accommodation as contended by the land¬ 
lord he can have no grievance. Otherwise, taking 
the case of the tenant himself, there was en¬ 
hancement of rent in April 1950 from Rs. 125/- 
to Rs. 130 - and so his application for reduction 
ot rent on the ground that the rent was excessive 
is barred by time to the extent the reduction is 
claimed below Rs. 130/-. His application however 
in so far as the enhancement from Rs. 130/- to 
Rs. 140 is concerned, is in time and the order 
of the House Rent Controller as confirmed by 
the learned Additional District Judge is right to 
the extent of reduction of rent to Rs. 130/-. 

(6) It is no doubt true that the House Rent 
Controller has powers of discretion to reduce the 
rent agreed upon even where no application is 
filed within time; but the discretion must be used 
judicially, and it must only be in extraordinary 
cases of injustice and when failure to file appli¬ 
cation in time is shown to be due to unavoidable 
reasons as in case in which delay is condoned 
under the Limitation Act, that the House Rent 
Controller might use his discretion in interfering 
with the agreement arrived at between the 
parties. No such case is made out. The revision 
petition is allowed to the extent that the order 
of reduction is not limited to Rs. 10/- only. The 
rent is fixed at Rs. 130/- per month. Parties will 
bear their own costs throughout. 

B/G.M.J. Petition partly allowed. 
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VASUDEVAMURTHY J. (5-1-1953) 

S. Ramanna and others, Appellants v. Abbas 
Hussain, Respondent. 


nf S ni=? d T Ap K al Na 152 of 1950 - 51 ’ gainst order 
of Dist. J., Shimoga, D/- 19-12-1949. * 


134 Mysore Seethamma v. Bombay Life Assrn. Co. (Vasudevamurthy J.) 


A. I. R. 


Provincial Insolvency Act (1920). Ss. 25 and 75 
— Second appeal and revision against order under 
S. .25 — (Mysore Insolvency Act (11 of 1925), 

Ss. .25 and 75). 

No second appeal lies against an order passed 
under S. 25. The High Court may, however, 
in certain circumstances treat the second 
appeal as revision and examine the order of 
tile District Judge and determine about its 
legality and correctness. AIR 1936 Rang 26, 
AIR 1931 Mad 745 and AIR 1934 Lah 807(1), 
Foil. (Para 3) 

Anno: Prov. Ins. Act, S. 25 N. 5; S. 75 N. 5, 6. 


CASES REFERRED: 


Paras 


(A) (V23> AIR 1936 Rang 26: 155 Ind Cas 954 


2 3 

(B) (V18) AIR 1931 Mad 745: 54 Mad 989 ’ 2 

(C) (V21) AIR 1934 Lah 807 (1): 150 Ind Cas 


664 

(D) (’47) 52 Mys HCR 373 


2 

4 


M. P. Somasekhara Rao, for Appellants; M. 
Ramachandra Rao, lor Respondent. 


JUDGMENT: This second appeal arises out of 
an order in an insolvency case. The appellant 
who holds a decree in O. S. No. 22/37-38 on the 
hie of the Subordinate Judge, Shimoga. against 
the respondent for Rs. 2855-7-0 made an applica¬ 
tion on 17-8-43 lor declaring the respondent an 
insolvent. The respondent raised several objec¬ 
tions which were negatived and the Subordinate 
Judge directed that he should be adjudicated. On 
appeal the District Judge of Shimoga reversed 
that order and dismissed the appellant’s applica¬ 
tion on the ground that the respondent was able 
to pay his debts and he has come up in second 
appeal. 

(2) For the respondent, Mr. M. Ramachandra 
Rao, his learned counsel, has raised a preliminary 
objection to the hearing of this second appeal. 
He urges that under S. 75(1) of the Mysore In¬ 
solvency Act XI of 1925 which governs this case, 
only certain orders passed under the Act are sub¬ 
ject to second appeal and that the present order, 
which falls under S. 25 of the Act, is not liable 
to be appealed against to the High Court. In 
support of that position he has relied on — ‘Wan 
Taik Ya v. M. S. S. Chettyar Firm’, AIR 1936 
Rang 26 (A); — ‘Alagirisubba Naik v. Official 
Receiver, Tinnevelly’, AIR 1931 Mad 745 (B) and 
— ‘Ghulam Rasul v. Kidar Nath’, AIR 1934 Lah 
807 (1) (C). The language of S. 75(1) and those 
cases clearly support the objection he has taken 
and a second appeal, therefore, does not lie in 
this case. 


(3) But Mr. Somasekhara Rau, learned counsel 
for the appellant, contends that nevertheless this 
Court may under S. 75(3) examine the order of 
the District Judge and determine about its lega¬ 
lity and correctness, and that the present case is 
one in which such powers of revision ought to be 
exercised in favour of his client. He points out 
that this course has been adopted in — ‘AIR 1936 
Rang 26 (A)’. In view of the past history of this 
case, and its facts and circumstances and the 
clearly incorrect way in which the matter has been 
decided by the learned District Judge, I am in¬ 
clined to adopt that procedure. 

(4) The order of the District Judge cannot be 
sustained. He has held that there was sufficient 
ground in law for the appellant, a creditor of the 
insolvent, to base his application. Indeed he was 
bound to do so as this matter has been finally 
decided between the parties by this Court as re¬ 
ported — ‘Ramanna v. Syed Abbas Hussein’, 52 


Mys HCR 373 (D). He, however, came to the con¬ 
clusion that the respondent owned sufficient pro¬ 
perties and was in a position to discharge his 
debts and therefore under S. 25 of the Insolvency 
Act the Court would be justified in dismissing the 
application for insolvency. This particular ground, 
viz. that the respondent was able to pay off his 
debts was never taken in the objection statement 
filed before the Subordinate Judge, the ground 
relied on then being that the sale of the house 
in Bhadravati which was in execution of a decree 
for arrears of assessment was not an act of in¬ 
solvency and did not afford a ground to the 
creditor for making the application. Though the 
appellant’s application was made so far back as in 
August 1943, right down till December 1949 when 
the District Judge made his order or even till to¬ 
day the respondent has not been able to pay off 
his debt or even the smallest portion of it. This, 

I think, would not be an improper test to deter¬ 
mine about the bona fides of such a claim. (After 
considering the evidence his Lordship proceeded:) 
The learned District Judge appears to have had 
no evidence at all before him to come to the con¬ 
clusion he has done, and for that reason alone his 
order is liable to be set aside even in revision. 
Moreover, there is another observation by the 
learned District Judge in his judgment which 
clearly shows that he has not properly directed 
himself in the disposal of this case. In the con¬ 
cluding paragraph of his judgment he has ob¬ 
served that if the appellant cannot recover the 
amount due to him by proceeding against other 
properties of the respondent “it is yet open to 
him to ‘press his petition’ for the appellant being , 
adjudged insolvent”. He has apparently lost sight 
of the fact that then there would be no petition 
to press and it would be useless for the appel¬ 
lant to present another application which would 
be long after the alleged collusive sale in favour 
of the respondent’s second wife and which would 
be of no use to him even if he showed that this 
alienation ought to be set aside. 

(5) In the result this appeal is allowed and the 
order of the learned District Judge is set aside. 
The respondent will pay the costs of the appel¬ 
lant in this Court (Advocate’s fee Rs. 15/-). 

B/G.M.J. Appeal allowed. 
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VASUDEVAMURTHY J. (17-12-1952) 

Kesave Seethamma, Plaintiff-Appellant v. 
Bombay Life Assurance Co. Ltd., Defendant- 
Respondent. 

Second Appeal No. 438 of 1949-50, against de¬ 
cree of Dist. J., Shimoga, in R. A. No. 91 of 
1948-49. 

(a) Insurance Act (1938), S. 45 — Fraudulent 
suppression of material facts — (Contract Act 
(1872), S. 17). 

In answer to a query in the proposal form 
the insured had stated that he had been 
insured in another company at ordinary 
rates without any extra premium being 
charged or lien or condition being imposed. 
The insured had made a formal declaration 
at the end of the proposal form that the 
particulars given by him in the proposal 
form were true and that he agreed that the 
said proposal and any declaration to be made 
before the Medical Examiner should be the 
basis of the contract between him and the 
defendant company. The statement made in 
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the proposal was found to be false to the 
knowledge of the deceased insured. 

Held that there was a fraudulent suppres¬ 
sion of material facts on the part of the in¬ 
sured which vitiated the contract of insur¬ 
ance and that S. 45 of the Insurance Act 
could not help the plaintiff. AIR 1936 Sind 
222; (1899) 2 QB 641, Rel. on. Case law Re¬ 
ferred. (Paras 12, 13) 

Anno: Insurance Act, S. 45 N. 1; Contract Act, 
S. 17 N. 1, 3. 

(b) Civil P. C. (1908), S. 35 — Principle that 
-costs shall follow the event. 

Contract of insurance — Defendant com¬ 
pany not repudiating contract till after filing 
of suit by plaintiff even though notice of 
claim had been given 2 years back — Defen¬ 
dant company holding out hopes to plaintiff 
that matter was still under consideration — 
Even in written statement defendant slating 
that plaintiff’s claim was still under consi¬ 
deration and that plaintiff had precipitated 
matters by rushing to court — Plaintiff’s 
claim dismissed on one ground out of several 
grounds raised by defendant for first time in 
suit — Held that in the circumstances each 
party should be ordered to bear their own 
costs. (Para 14) 

Anno: C. P. C., S. 35 N. 7. 

CASES REFERRED : Paras 

<A) (1908) 1908-2 KB 863: 77 LJ KB 1108 4 

<B) (1925) 1925 AC 344: 04 LJ PC 60 5, 11 

<C) (V24) AIR 1937 Cal 510: 172 Ind Cas 
310 fi 

<D) (V26) AIR 1939 Cal 8: 181 Ind Cas 781 6 

<E> (V26) AIR 1939 Bom 161: 182 Ind Cas 

127 7 

<F) (V21) AIR 1934 Mad 674: 152 Ind Cas 
654 7 

<G> (1879) 1879-11 Ch D 363: 48 LJ Ch 331 9 


<H) (1828) 108 ER 1160: 8 B & C 586 10 

II) (1836) 150 ER 334: 1 M and W 33 10 

(J) (V23) AIR 1936 Sind 222: 166 Ind Cas 

16 11 

<K> (V22) AIR 1935 PC 1: 13 Rang 63 
(PC) n 

<L) (1899) 1899-2 QB 641: 69 LJ QB 45 12 


A. R. Somanatha Iyer, for Apoellant; K. 
Prahlad Rao, for Respondent. 

JUDGMENT : The plaintiff is the widow of 
one K. Srinivasaiya who died on 8-9-1945 at 
Koppa. He had insured his life with the defen¬ 
dant company for Rs. 3000/- and the olaintiff 
sued to recover that sum after the death of the 
Insured. The defendant company denied their 
liability to pay any sum under the policies on 
three grounds: first that the insured had sup¬ 
pressed certain material facts and had made 
some false and fraudulent statements in his 
proposal and personal declaration forms, which 
circumstance vitiated the policy; secondly, that 
ine insured had committed suicide and as the 
same was within 13 months of the date of in¬ 
surance the contract under the insurance policy 
hf. d become void and could not be enforced: and 
thirdly, that the insured had speculated on his 

11 6 J jy ( l nsi i rlng for m uch larger sums than he 
could afford and his taking up the insurance 
policies ol the company in those circumstances 
was not a ‘bona fide’ act on his part. The Addi¬ 
tional Subordinate Judge. Chickmagalur. who 
tried ths plaintiff’s suit decreed it. On appeal, 
lie District Judge of Shimoga reversed that 
decision and dismissed her claim. The plaintiff 
has now come up in second appeaL 


(2) The two latter pleas, viz. that the de¬ 
ceased had committed suicide and that he had 
speculated on his life have been found against 
the defendant company by both the Courts 
below, and the same cannot and are not press¬ 
ed before me. It has not been explained what 
exactly the company meant by the third plea 
and it does not seem to be by itself any proper 
defence to a claim on an insurance policy 
though it might be a piece of evidence and 
might probabilize other pleas such as suicide or 
misrepresentation. 

(3) The first plea of fraudulent misrepresenta¬ 
tion or suppression of material facts by the in¬ 
sured is with regard to statements recorded in 
columns 8 and 9 of the proposal form Ex. I. 
Under column 8, the insured was asked to state 
whether his life had ever been insured in any 
other company and to give particulars. He has 
answered that query by stating that he had done 
so in the Empire of India Life Insurance Co., 
Ltd., under four endowment policies aggregating 
Rs. 6000/- and that they were accepted as pro¬ 
posed at ordinary rates without any extra pre¬ 
mium being charged or lien or condition impos¬ 
ed. The insured has made a formal declaration 
at the end of the proposal form that the parti¬ 
culars given by him in the proposal forms were 
true and that he agreed that the said proposal 
and any declaration to be made before the 
Medical Examiner should be the basis of the 
contract between him and the defendant com¬ 
pany. These statements are ‘prima facie’ false. 
(After discussion of the evidence His Lordship 
proceeded :> It must therefore be held that the 
deceased made a false declaration in his pro¬ 
posal form Ex. I knowing it to be false and the 
point that falls for consideration is whether the 
same vitiates his contract of insurance with the 
defendant company. 

(4» It is next contended by the learned coun¬ 
sel for the appellant that under S. 45 of the 
Mysore Insurance Act (22 of 1939) no policy of 
life insurance effected before the commence¬ 
ment of the Act shall, after the expiry of two 
years from the date of the commencement of 
the Act and no policy of life insurance effected 
after the coming into force of this Act, shall, 
after the expiry of two years from the date on 
which it was effected, be called in question by 
an insurer on the ground that a statement in 
the proposal for insurance, or in any report of 
a medical officer or referee, or in any other docu¬ 
ment leading to the issue of the policy was in¬ 
accurate or false, unless the insurer shows that 
such statement was on a material matter and 
fraudulently made by the policy holder and that 
the policy holder knew at the time of making it 
that the statement was false. He urges that the 
statement of the insured regarding the details of 
his insurance with the Empire of India Life In¬ 
surance Co., was not on a material matter and 
was not fraudulently made. He has relied on a 
case in — ‘Joel v. Law Union and Crown Insu¬ 
rance Co.’, (1908) 2 KB 863 (A) where it has 
been held that the non-disclosure of certain facts 
in answer to questions put by the medical re¬ 
feree of the insurer were not. in the absence of 
traud, sufficient to vitiate the contract of insur¬ 
ance. In that case the insured had been asked 
some questions in the form of declaration to the 
medical referee regarding the state of her 
health prior to the proposal. That declaration 
torm did not state that the answers were to 
form a part of the basis of the contract. It was 
found that she had foolishly, but not fraudu¬ 
lently, concealed the fact that she had a ner- 
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VOUS breakdown which had necessitated her be- 
mg confined in an asylum for sometime. It was 
held that, having regard to the nature and pur¬ 
pose of those questions, the truth of the ans¬ 

wers to them was not on me true construction 
oi the documents made part of the basis of the 
contract and, therefore, could not vitiate the 

policy. It has further been pointed out by 

Fletcher Moulton L. J. in that case that the 
contract of life insurance is one ‘uberrama fidei’ 
and that the insurer is entitled to be put in 
possession of all material information possessed 
by the insured. The opinion of the insured as to 
the materiality of that knowledge is of no mo¬ 
ment; if a reasonable man would have recog¬ 
nized that it was material to disclose the know¬ 
ledge in question, it was no excuse to say that 
the insured had not recognized it to be so. 

(5) The next case relied on for the appellant 
is — ‘Mutual Life Insurance Co. of New York v. 
Ontario Metal Products Co.’, 1925 AC 344 (B> 

where similarly it has been held that when state¬ 
ments made by an insured person in his appli¬ 
cation for a policy of life insurance are not 
made the basis of the contract but are to be 
treated as merely representations, an inaccurate 
statement is material so as to vitiate the policy 
if the matters concealed or misrepresented, had 
they truly been disclosed would have influenced 
a reasonable insurer to decline the risk or to 
have stipulated for a higher premium. It is not 
sufficient that they have merely caused delay in 
the issue of tfie policy while further inquiries 
were being made. In that case the insured, who 
had been in constant attendance in his office 
during the five years preceding the date of his 
policy and was never for a single day laid aside 
from work, had received some injections by way 
of tonic under medical advice. Their Lordships 
held, agreeing with the Judges of the Supreme 
Court, that those injections were not in the 
nature of a surgical operation which he should 
have disclosed and that his omitting any 
reference to the condition for which he received 
them were merely in respect of trivial ailments 
and the insured was not guilty of any inaccuracy 
in omitting to refer to them. 

(6) The next case sought to be relied on for 
the appellant is — ‘Haridasi Debi v. Manufac¬ 
turers Life Assurance Co. Ltd.’, AIR 1937 Cal 
510 (C>. But the decision in that case was re¬ 
versed on appeal by a Bench in — ‘Manufac¬ 
turers Life Assurance Co. Ltd. v. Haridasi Debi’, 
AIR 1939 Cal 8 (D). In that case the insured 
was asked by the Medical Examiner of an Insu¬ 
rance Company whether any members of his 
family had ever suffered from consumption or 
insanity, or whether the insured had lived in the 
same house or associated in any way with a 
case of tuberculosis. It appeared that the in¬ 
sured, even though he knew that the medical 
practitioners had diagnosed the disease that his 
paternal aunt was suffering from as tuberculosis 
and had arranged for treatment on the basis of 
that diagnosis, had answered the question in the 
negative. It was held that the answer was 
fraudulent since it would amount to active con¬ 
cealment of a fact by one having knowledge or 
belief of the fact within the meaning of S. 17 of 
of the Contract Act and that the company was 
therefore, entitled to repudiate the claim on the 
policy. 

(7) ‘Maneklal Kalidas v. Shivlal Dayaram’, AIR 
1939 Bom 161 (E) is the next case relied on for 
the appellant. In that case the age of the in¬ 
sured had been admitted and the burden of 


proving that such admission was procured by 
fraud was clearly on the Insurance Company. It 
was, therefore, held that the company must be 
held bound by their representation that they 
would not dispute the correctness of the age ad¬ 
mitted by them. In — ‘Indian Equitable In¬ 
surance Co., Ltd. v. Onkarappa’, AIR 1934 Mad 
674 (F), which is another case relied on for the 
appellant, in a declaration for the purpose of re¬ 
viving a policy the insured had stated that he was 
having good health for a continuous period, but 
it was found that for sometime between the date 
of the original policy and the date of the declara¬ 
tion he had suffered from a mild attack of 
dyspepsia for which he underwent some treat¬ 
ment; it was held that this was not a mis-state¬ 
ment, much less a wilful misrepresentation. These 
cases, therefore, do not help the appellant. 

(8) The non-disclosure of the details regarding 
the previous insurance does not appear to be in¬ 
nocent and seems to have been deliberate and 
fraudulent. The insured had been examined on 
11-8-1943 by an Assistant Surgeon on the Govern¬ 
ment McGan Hospital, Shimoga, holding an 
M.B.B.S. degree. While answering questions put 
by him to the insured, the insured has stated that 
his father had died at the age of 48 years on 
account of chronic malaria and anaemia and was 
ill for about a month before he died and that 
his mother died at the age of 35 years on ac¬ 
count of secondary anaemia and that she was 
ill for about 3 or 4 weeks. On that, that Medical 
Officer reported that since the weight and 
measurements of the insured were below average, 
and his family history were not very good, he- 
could be accepted on a load. While giving ans¬ 
wers to the Medical Examiner of the defendant 
company, one Dr. K. Narasinga, an L.M.P. of the 
Rayapuram Medical School and a private Medical 
Practitioner who examined the insured on 19-8- 
44, the insured declared that his father had died 
at the age of 40, of Typhoid after being ill for 
20 days and that his mother had died at the age 
of 35 of dysentery, having been ill for 30 days. 
Apparently family history is considered import¬ 
ant. In determining the family history it is re¬ 
quired. for instance, that if either the father or 
the mother had died from tuberculosis, the in¬ 
sured should state if the deceased ever lived in 
the same house as the proposer and the year in 
which the death occurred. This direction has 
been printed in red ink prominently in Col. 12 of 
the Medical Officer’s report of the Empire of India 
Life Insurance Co., Ltd. showing the value 
attached to such family history. The insured 
must have known or thought that if he informed 
the defendant company that his proposal to the 
Empire of India Life Insurance Co., had not been 
accepted as proposed and also had been loaded, 
the defendant company would make independent 
enquiries of their own and would very easily dis¬ 
cover about the false statements made in the 
family history columns. 

(9^ Mr. Prahlada Rao, learned counsel for the 
respondent, has also referred to a number of 
cases. In — ‘Lond Assurance v. Mangel’. (1879) 

11 ChD 363 (G), in the proposal in answer to a 
question similar to the one in the present case, 
the insured had stated that he had insured al¬ 
ready in two offices at ordinary rates. It was, 
however, found that his life had been declined by 
several other insurance companies, and it was 
held that there had been a material concealment 
and that the insurance company was entitled to 
have the contract set aside. It was pointed out 
by Jesse!, M. R. that in cases of insurance a party 
is required not only to state all matters within 
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his knowledge, which he believes to be material 
to the questions of insurance but all which are in 
point of fact so. If he conceals anything that 
he knows to be material it is a fraud. But be¬ 
sides that if he conceals anything that may in¬ 
fluence the rate of premium which the under¬ 
writer may require although he does not know 
that it would have that effect, such concealment 
entirely vitiates the policy. 

(10) In — ‘Lindenan v. Desborough’, (1828) 
108 ER 1160 (H), it has been held that it is the 
duty of a party effecting an insurance on life 
or property to communicate to the under-writer 
aJl material facts within his knowledge touching 
the subject-matter of the insurance and it is 
a question for the Jury whether any particular 
fact was or was not material. In that case also 
Bay ley J. remarked: 

“I think that in all cases of insurance, whether 
of ships, houses or lives, the underwriter should 
be informed of every material circumstance 
within the knowledge of the assured and that 
the proper question is whether any particular 
circumstance was in fact material and not whe¬ 
ther the party believed it to be so. The con¬ 
trary doctrine would lead to frequent suppres¬ 
sion of information, and it would often ex¬ 
tremely be difficult to show that the party 
neglecting to give information thought it 
material.” 

In — ‘Wainwright v. Bland’, (1936) 150 ER 334 
(I), the suppression or false representation of 
facts material to be known by the insurers was 
held to vitiate a policy of insurance although it 
was in answer to a parol enquiry and the policy 
was, by the articles of the insurance office, to be 
void on false answers being given to certain 
written enquiries.* Where a party gave false 
answers to verbal enquiries, whether she had 
effected similar insurances at other office it was 
held that the policy was thereby avoided as from 
the nature of the contract, the suppression of 
any material fact or a false answer to a material 
question must avoid the policy. 

(11) ‘Shivkumar v. North British & Mercantile 
Insurance Co., Ltd., AIR 1936 Sind 222 (J) was a 
case very similar to the present. In that case in 
answer to the query whether his life had in the 
past been proposed for assurance at any office, 
the insured stated that it had been insured ?n 
two companies and that his proposal had not been 
dropped or withdrawn or accepted by any other 
office at any extra premium or special terms or 
had been declined or deferred. It turned out 
that at tlie time when these answers were given 
the assured knew that his proposal of one of 
those companies had not matured into a policy 
and that that company and he had been carry¬ 
ing on some correspondence as the former were 
not prepared to accept the proposal of the in¬ 
sured at the rates of premium prescribed in their 
table for insuring a first class life and had made 
counter proposals and no policy had. as a matter 
oi fact, been issued. It was held that the con¬ 
tracts ol insurance were 'uberrima fidei’ and that 
what facts are material is a question of fact in 
each case. All such facts which would influence 
a reasonable man either to accept or decline a 
risk or stipulate for a higher premium would be 
material. The failure by the insured to mention, 
the fact that, his proposal to another Insurance 
Company had not matured into a oolicy and the 
circumstances under which it fell* through, and 
the fact that he was twice insured with a third 
company were errors and omissions made wil¬ 
fully or intentionally to induce the defendant 


company to accept his proposal and so vitiated 
the policy as these lacts were material. In — 
(1925i AC 344 (B)’, it has been observed by the 
House of Lords that it is a question of fact in 
each case whether, if the mailers concealed or 
misrepresented had been truly disclosed, they 
would on a fair consideration oi the evidence- 
have innuenced a reasonable insurer to decline 
the risk or to have stipulated for a higher pre¬ 
mium. See also — ‘Dawsons Bank Ltd. v. Vuican 
Insurance Co., Ltd.’, AIR 1935 PC 1 (K). It is 
certain in any event in this case that the defen¬ 
dant company would not have agreed to issue a 
policy at normal rates, even if they did not reject 
the proposal, if they had been told that another 
responsible insurance company had done so short¬ 
ly oeiore. In that latter case they would have 
made counter proposals and the insured might 
or might not have accepted it and the contract 
might not have materialised at all. 

(12) The representation that one company hadj 
accepted or refused to accept as normal a pro-: 
posal on the life of the insured would in my opi-t 
nion be clearly a circumstance which would 
materially affect the decision oi another company 
and to induce the latter to either refuse or ac¬ 
cept the proposal on similar terms, see — ‘Gordan 
v. Street’, (1399) 2 QB 641 iL,). 

(13) D. W. 1, the Deputy Manager of the de¬ 
fendant company, has stated that il at the time, 
of the proposal il had been brought to the notice 
of the defendant company that the Empire oi 
India Life Insurance Co., had accepted the in¬ 
sured’s proposal with a load of live years, he 
very much doubted whether his company would 
have accepted it. ‘Fraud’ has been described in. 
S. 17 of the Indian Contract Act as meaning and. 
including the active concealment of a fact by 
one having knowledge of it with intent to de¬ 
ceive another party, or to induce him to enter 
into a contract. I think it must be held in this! 
case that there has been such a fraud on the 
part of the insured as would vitiate his contract, 
of insurance with the defendant company and 
that S. 45 of the Insurance Act does not help the 
plaintiff. The decision of the lower appellate 
Court is, therefore, correct. 

(14) In the result this appeal fails and is dis-i 

missed. As regards costs the lower appellate) 
Court has awarded costs to the defendant. I 
think this is not a case in which costs should be 1 
so awarded. The defendant company did not | 

repudiate the contract till the plaintiff filed her; 
present suit on 11-8-47 though they were given 
notice of the claim so far back as on 24-5-45. 
They have pleaded in their written statement 
that the plaintiff’s claim was still under con¬ 
sideration and that the plaintiff had precipitated 
matters by rushing to Court. They also put for¬ 
ward other objections to the plaintiff’s claim 
which they have not been able to make out. Ifj 
they had explained to t he plaintiff the grounds I 
on which they have now contested her claim and! 
not held out hopes to her that the matter was 
still under consideration, she might or might 
not have wasted her time and money to bring this! 
action. I think, therefore, in the circumstances 
this is a proper case in which the parties should 
bear their own costs throughout this litigation 
and I order accordingly. 

B/K.S. Appeal dismissed. 
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MALLAPPA J. (3-12-1952) 

M. S. Srikantaiah. Appellant v. M. Hanumantha 
Rao and others, Respondents. 

Second Appeal No. 404 of 1950-51. from decree 
of Addl. Dist. Judge. Mysore, in R. A. No. 1G8 
of 1949-50. 

(a) Tort — Negligence — Collision — Suit for 
damages by injured person — Burden of proof. 

Generally speaking in running down cases, 
or as they are sometimes called collision on 
land cases, the plaintiff is not entitled to 
succeed unless he gives affirmative proof of 
negligence on the part of the defendant or 
his servant. Persons who base a claim for 
negligence must prove negligence. 

(Para 3) 

In a case of this kind, presumptions on 
question of fact arise and may have to be 
rebutted. Thus it may be sufficient for the 
plaintiff to prove that the bus in which he 
was travelling took a turn and proceeded be¬ 
yond the road and in turning back to go to 
the road, it struck against a tree which caus¬ 
ed injury to him. Then it is for the defen¬ 
dant to prove that one of the bullock carts 
going in front turned and stood across the 
road and he could not avoid taking a turn. 

If it is proved, then the presumption raised 
in plaintiff’s favour stands rebutted by the 
defendant’s evidence. (Para 3) 

(b) Tort — Negligence — Collision — Duty of 
wiser course — Limits of. 

When by the negligent conduct of a 
vehicle or foot-passenger on the road a 
collision with another person or vehicle is 
rendered imminent, the latter will not be 
liable in respect of a collision if in the stress 
and agitation of the moment he takes un¬ 
wise course in seeking to avoid it. 

Good sense and the policy of the law im¬ 
pose some limit upon the amount of care, 
skill and nerve which are required of a per¬ 
son in a position of duty, who has to en¬ 
counter a sudden emergency. 

Thus even if it be possible to take a view 
that it would have been wiser for the driver 
to apply the brakes though he was quite 
near the bullock carts, he cannot be expected 
to be as wise as he or anybody else is ex¬ 
pected to be at a cooler moment. AIR 1917 
PC 173, Ref. (Para 4) 


CASES REFERRED : Paras 

<A) (V19) AIR 1932 PC 246: 139 Ind Cas 
663 2 

(B) (V20) AIR 1933 Cal 178: 141 Ind Cas 
248 3 

<C) (1915) 1915 SC 205 4 

(D) (V4) AIR 1917 PC 173: 46 Ind Cas 319 
(PC) 4 

V. Krishnamurthy, for Appellant; B. T. Rama- 
swamy, (for Nos. 1 and 2) and H. Venkatesa- 
murthy, (for No. 3), for Respondents. 

JUDGMENT : The appellant filed a suit for 
damages against 1st respondent, who is the 
owner of a bus, and respondent 2, who is its 
driver, on the ground of injuries caused to his 
left-arm and left finger while he was travelling 
in their bus, and it is said the bus swerved and 
passed close to the side of a tree causing the 
aforesaid injuries to the plaintiff. The evidence 
of the plaintiff and his brother-in-law P. W. 4. 
discloses that the bus took a turn from the road 
in trying to pass two bullock carts which were 


going in front and that the accident occurred at 
that time. The evidence of the disinterested wit¬ 
ness, D. W. 1, who was sitting in the front seat 
of the bus by the side of the driver, discloses 
that one of the bullock carts turned across the 
road leaving no space for the bus to move, with 
the result that the driver took a turn to a side, 
and finding a tree in front, he turned to the 
left. When he was thus taking the bus back to 
the road, after avoiding the cart one of the 
sides of the bus came so close to the tree that 
it was damaged and the arm of the plaintiff was 
injured as stated above. The learned Munsiff 
who gave a decree for plaintiff also thinks that 
it is probable that one of the bullock carts turn¬ 
ed across the road and in consequence the bus 
had to take a turn to avoid a collision. But he 
thinks that since the driver had begun to de¬ 
tour at a distance of forty feet from the place 
of accident, he had enough time to apply the 
brake and stop the bus. As pointed out by the 
learned Additional District Judge, the evidence 
does not show that the bullock cart stood across 
the road when the driver began to detour the 
bus. If he did begin to detour the bus at a dis¬ 
tance of 40 feet from the place of accident, it 
must be remembered, he did so to pass by the 
side of the bullock-carts. The disinterested testi¬ 
mony of D. W. 1 shows that one of the carts 
took a turn when the bus was almost close by 
and it is also clear that but for the driver 
taking a turn to the right, a serious accident to 
the drivers of the bullock-carts and to the 
bullocks as well as the passengers in the bus 
might have happened. The learned Munsiff’s 
conclusion is that the bus was being driven at 
such a high speed that it was impossible for the 
driver to have stopped it though he saw the 
carts at a good distance. This is nobody’s case, 
as the plaintiff does not allege even in the 
plaint that the bus was being driven at a high 
speed. 

(2) The learned Munsiff appears to be under 
an impression that the burden of proof shifts 
on the owner and driver of the bus in a case of 
this kind when the injured person proves that 
he has been injured in a bus accident. It is, no 
doubt, true, that it was observed by their Lord- 
shins of the Privy Council in — ‘Winnipeg Elec¬ 
tric Co. v. Jacob Geer, AIR 1932 PC 246 (A) as 
follows : 

“Apart from the 2nd plaintiff claiming damages 
for personal injury in a running down case 
would have to prove that he was injured, that 
his injury was due to the defendant’s fault 
and the fact and extent of his loss and 
damage; hence unless he succeeds in establish¬ 
ing all these matters he must fail. In virtue 
however of the statute he need only establish 
the first and the third elements, i.e., that he 
was injured by the defendant and the extent 
of his damages; as to the second, the onus is 
removed from his shoulders and if he establish¬ 
ed the two matters in respect of which the 
onus still remained on him, he may close his 
case because it is then for the defendant to 
establish to the reasonable satisfaction of the 
jury, that the loss, damage or injury did not 
arise through the negligence or improper con¬ 
duct of himself or his servants. This the de¬ 
fendant may do in various ways, as for in¬ 
stance, by satisfactory proof of a patent de¬ 
fect. or by proof that the plaintiff was the 
author of his own injury; or by proof that the 
circumstances were such that neither party 
was to blame because neither party could avoid 
the * other.” 


1959 

It will first be noticed that even according to the 
observations of their Lordships, the initial onus 
rests on plaintiff. If, however, it is observed that 
in case he proves that he was injured and to 
what extent he has suffered loss or damage, the 
burden of proof shifts on to the defendant, it is 
so on account of the special provisions in S. 62 
of the Manitoba Motor Vehicles Act, which was 
applicable to the case that was being considered 
by their Lordships. Even otherwise, on plaintiff 
proving certain facts, it may be possible to pre¬ 
sume that unless the defendant proves the con¬ 
trary, he must have been negligent. These are 
cases to which the principle of ‘res ipsa loquitur’ 
applies. As regards the principle of ‘res ipsa 
loquitur’, it is worthwhile giving an extract from 
Salrnond's Law of Torts on the point : 

“The maxim ‘res ipsa loquitur’ applies when¬ 
ever it is so improbable that such an accident 
would have happened without the negligence 
of the defendant that a reasonable jury could 
find without further evidence that it was so 
caused .... On the other hand, if the defen¬ 
dant produces a reasonable explanation, equal¬ 
ly consistent with the negligence and no negli¬ 
gence, the burden of proving the affirmative, 
that the defendant was negligent and that his 
negligence caused the accident, still remains 
with the plaintiff.” 

(3) As observed by Costello J. in — ‘Baijnath 
v. Corporation of Calcutta’, AIR 1933 Cal 178 
(B) ; 
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to be at a cooler moment. The law on this point 
as stated in Mr. Gibb’s V Edition of the Law of 
Collisions on Land, at page 11, may be referred 
to : 

“When by the negligent conduct cf a vehicle 
or foot-passenger on the road a collision with 
another person or vehicle is rendered immi¬ 
nent, the latter will not be liable in respect 
of a collision if in the stress and agitation of 
the moment he takes unwise course in seeking 
to avoid it.” 

An illustration given by the learned author on 
the authority of — ‘Wallace v. Bergius’, U915> 
SC 205 (C) is as follows : 

“A was driving a motor car on the proper side 
of the road. B was driving in the opposite 
direction on the same, i.e. wrong side. A 
swerved at the last moment to his wrong side. 
B swerved simultaneously; held that A was 
not liable for the ensuing collision.” 

At page 12, the learned author again explains : 

“Where a wrong step is taken in the agony of 
collision it does not follow that the step was 
a negligent step or one caused by fault. The 
negligent conduct of A has put upon X a 
burden which is too heavy fur him to dis¬ 
charge in the course of exercising his normal 
duty of care. It has created a situation calling 
tor extraordinary skill or care, and failure to 
show that is not negligence or fault in a 
legal sense.” 


M. S. Srikantaiah v. Hanumantha Eao (Mallappa J .) 


“Generally speaking in running down cases or 
as they are now sometimes called collision on 
land cases the plaintiff Is not entitled to suc¬ 
ceed unless he gives affirmative proof of negli¬ 
gence on the part of the defendant or his 
servant. Persons who base a claim for negli¬ 
gence must prove negligence.” 

However, as observed by the teamed Judge who 
was dealing with a case in which the vehicle of 
the defendant struck against a lamp-post : 

“-The law provides that when a vehicle is 

shown to be under management of the defen¬ 
dant or his servant and an accident occurs 
such as in the ordinary course of things does 
not happen, if he who has the management 
uses proper care, the onus exceptionally rests 
on the defendant to disprove that the accident 
arose from want of care.” 


Similarly in this case, it may have been suf] 
cient for the plaintiff to prove that the bus i 
Much he was travelling took a turn and proceei 
ed beyond the road and in turning back to £ 
to the road, it struck against the tree. If not! 
ing else had been admitted by the plaintiff, 
jwas for the defendant to have proved that or 
joi the bullock carts going in front turned ar 
stood across the road and he could not avo: 
taking a turn. In a case of this kind, presum] 
I lions on questions of fact arise and may hai 
i to be rebutted. It is, however, admitted that tv 
bullock carts were going in front, and even tl 
learned Munsirf does not disbelieve the versic 
ihat one of the carts stood across the roa 
viih the result that if there is anything in tf 
evidence on the side of the plaintiff to raise 
presumption in his favour, it stands rebutted t 
the evidence adduced by the defendants. 


(A) Even if it be possible to take a view that 
it would have been wiser for the driver to ap¬ 
ply the brakes though he was quite near the 
bullock carts, it must be remembered that the 
driver in a case of this kind cannot be expected 
to be as_ wise as he or anybody eLse be expected 


In the case of — ‘Dwarakanath v. 
Navigation Co. Ltd.’, AIR 1917 PC 
Lordships oi the Privy Council 
that: 


Rivers Steam 
173 (D) their 
have observed 


“Good sense and the policy of the law impose 
some limit upon the amount of care, skill and 
nerve which are required of a person in a posi¬ 
tion of duly, who has to encounter a sudden 
emergency.” 


What that limit should be, is slated as follows 
at page 178: 

“In a moment of extreme peril and difficulty 
llie Court is not to expect perfect presence of 
mind, accurate judgment and promptitude. If 
a man is suddenly put in an extremely diffi¬ 
cult position and a wrong order is given by 
him, it ought not in the circumstances to be 
attributed to him as a thing done with such 
want oi nerve and skill as to amount to negli¬ 
gence. If in a sudden emergency a man does 
something which he might as he knew the 
circumstances, reasonably think proper he is 
not to be held guilty of negligence, because 
upon review of the facts, it can be seen that 
tne course he had adopted was not in fact the 
best.” 


(5> In this case, it cannot be said that the 
2nd defendant-respondent 2 . who was the driver 
of the bus, was in any way careless or negligent. 
In my opinion, he has tried his best to avoid 
the danger of collision between the bus and the 
bullock cart, and in avoiding a greater danger, 
he took the alternative and a less dangerous 
course of taking a turn to a side and getting 
back into the road after passing the cart. In 
doing so, it is true that he could not avoid com¬ 
ing close to a tree which struck against the 
side of the bus and injured the arm of the 
plaintiff. It cannot be said under the circum¬ 
stances that the respondents are liable for the 
injury caused to the plaintiff. The suit against 

the respondents was, therefore, rightly dismiss¬ 
ed. 
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(6> As regards costs, normally speaking, one 
would sympathise with the plaintiff and order 
that both parties should bear their own costs. 
But, in this case, the plaintiff is aware of the 
iact that the second defendant was discharged 
in a criminal Court when he was proceeded 
against for offences (under Sections 279, 337 and 
333. I. P. C.) of rash and negligent driving, and 
lie should have thought twice before filing this 
suit, and should not have filed it unless he had 
good reasons to think that he had a case 
against the defendants. The appeal stands, 
therefore, dismissed with costs. 

B/D.R.R. Appeal dismissed. 
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VASUDEVAMURTHY J. (17-12-1952) 

S. Krishnappa. Appellant v. Kislienlal and an¬ 
other, Respondents. 

Second Appeal No. 472 of 1951-52; against decision 
of 1st Addl. Sub-J.; Sm. C. Court Bangalore, in 
R. A. No. 36 of 1950-51. 

Limitation Act (1908), S. G and Art. 182(5) — 
Applicability of S. G to period prescribed by Art. 
182(5). 

Where a decree-holder dies leaving a minor 
son during the pendency of his execution 
application and the application is subse¬ 
quently dismissed, the minor son can claim 
the benefit of S. 6 read with Art. 182(5) in 
respect of a subsequent execution filed by 
him after attaining majority as a fresh start 
of limitation is given under Art. 182(5) on 
the dismissal of the application. 20 Cal 714; 


23 Cal 374; 22 All 199 (FB); 29 All 279 and 
AIR 1935 Lah 144 (1), Rel. on. (Para 5) 

Anno: Lim. Act, S. 6 N. 14 Pt. 8 and N. 15. 

CASES REFERRED : Paras 

(A) (’31) 9 Mys LJ 389 2 

(B) (’12) 36 Bom 498: 15 Ind Cas 829 3 

(C) (’05) 27 All 704: 2 All LJ 453 4 

(D) (V5) AIR 1918 All 183 (2): 40 All 630 

(FB) 4 

(E) (’10) 16 Mys CCR 68 5 

(F) (1900) 22 All 199: 1900 All WN 8 (FB) 5 

(G) (’04) 27 All 67: 1904 All WN 163 5 

(H) (’07) 29 All 279: 4 All LJ 145 5 

(I) (’93) 20 Cal 714 5 

(J) C 96) 23 Cal 374 5 

(K) (V22) AIR 193£ Lah 144 (1) 5 


D. S. Gundachar, for Appellant; Y. M. C. 
Sharma, for Respondents. 

JUDGMENT : In this case one Sevaram Luni- 
daram Sait obtained a decree for money on 
21-2-1938. He applied for execution in Ex. 954/ 
39-40 on 13-5-1940 and it was dismissed on 18-9- 
1940. Then an uncle of the present respondents, 
who were then minors, filed Ex. 325/40-41 and 
the same was dismissed on 22-10-41. On that 
date it is to be noted that both the respondents 
were minors. The first decree-holder appears to 
have attained majority on 27-3-1946 and made 
the present application Ex. 461/48-49 on 26-3- 
1949. The judgment-debtor pleaded that the exe¬ 
cution application was barred by time, the sam?' 
not having been filed within three years of the 
dismissal of the first execution application on 
18-9-1940. The Second Munsiff. Bangalore, upheld 
that contention and held that the execution ap¬ 
plication was barred. On appeal the First Addi¬ 
tional Subordinate Judge, Bangalore, reversed 
that decision and the judgment-debtor has come 
up in second appeal. 
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(2) Mr. D. S. Gundachar, learned Counsel for 

the appellant, relies strongly on a case in _ 

‘Lakkegowda v. Kempa’, 9 Mys LJ 389 (A) and 
contends that time for executing the decree must 
be taken to have begun to run even during the 
lifetime of Lunidaram Sait and under Section 9 
oi the Limitation Act any subsequent disability 
of his minor sons could not stop such running. 
That case, however, is easily distinguishable. In 
that case the original decree-holder one Kalase- 
gowda was alive when the execution application 
which he had made on 23-7-1924 was dismissed, 
and it was sometime after his death that his 
minor sons made the next execution application. 
Obviously the right to make a second execution 
application had accrued in favour of Kalase- 
gowda as soon as the first execution application 
was dismissed and as time had begun to run 
against him the minority of his sons would not 
save the running of time. In the present case 
the fact that Sevaram Lunidaram Sait had died 
prior to the dismissal of the first execution ap¬ 
plication renders — ‘9 Mys LJ 389 (A)’, in¬ 
applicable. 

(3) Mr. Gundachar has next relied on a case 
in — ‘Bhagwant Ramchandra v. Kaji Mahamad 
Abas’, 36 Bom 498 (B). That was a case of an 
attempt to secure extension of time provided 
under Section 48 of the Code of Civil Procedure 
and not of an execution application. Appa¬ 
rently other and different considerations apply 
in connection with the period prescribed in S. 
43 of the Code, and some of the High Courts 
have laid down that the disability provisions in 
the Limitation Act apply only to the periods of 
limitation prescribed Under that Act and not for 
those prescribed under the Code of Civil Proce¬ 
dure; and in that decision there is no reference 
to Art. 132 of the Limitation Act. 

(4) In ‘Bhagat Biharilal v. Ram Nath’, 27 All 
704 (C) it was held that the person whose mino¬ 
rity would, under S. 7 of the Indian Limitation 
Act, save the operation of limitation, must be a 
person who was entitled to bring the suit or 
make an application on the date from which 
the period of limitation for the particular suit 
or application was to be reckoned. In that case 
the person who was entitled to make an appli¬ 
cation on 21-3-1896 when an order absolute for 
sale was made was one Beijnath, who was not 
a minor, and consequently the respondent in 
that case could not avail himself of the benefit 
of S. 7. In — ‘Kalika Baksh Singh v. Ram 
Charan’. AIR 1918 All 183 (2) (FB) (D) thQ 
decree-holders W'ere all of full age when the de¬ 
cree was passed. Limitation had already com¬ 
menced to run and the subsequent intervention 
of minority was rightly held, did not entitle the 
legal representatives to the benefit of S. 7 of 
the Limitation Act. 

(5) In Mysore it has been held in — ‘Janamma 
v. T. Lakshmaiya’. 16 Mys CCR 68 (E) that a 
minor decree-holder is entitled to claim the 
benefit of S. 7 of the Limitation Act even though 
he be one of several joint decree-holders all of 
whom are not under a disability. In support of 
that conclusion — ‘Zamir Hasan v. Sundar’, 22 
All 199 (FB) (F); — ‘Jiwan Ram v. Ram Sarup 
Ram’. 27 All 67 (G>; — ‘Sri Ram v. Het Ram’, 

29 All 279 (H); — ‘Lolit Mchun v. Janokv Nath’, 

20 Cal 714 (I) and — ‘Norendra Nath V. Bhu- 
pendra Narain’, 23 Cal 374 (J) have been re¬ 

ferred to. In 20 Cal 714 (I) it w^as pointed out 
that Art. 179 provides several points of time 
from w r hich the period of three years will begin 
to run and for purposes of Limitation Act the 
period which begins from each point is a sepa- 
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rate period and if the person entitled is under 
a disability at the time when any one of such 
periods commences, the operation of the Act is 
suspended during the continuance of the dis¬ 
ability by the operation of S. 7. This has been 
approved and followed in 23 Cal 374 (Ji at p. 
388; 22 All 199 (FB) (F); 29 All 279 (HR and 
— ‘Duni Chand Panna Lai v. Kuldip Singh’, 
AIR 1935 Lah 144 (1) (K). Even a plain reading 
of Section 6 with Art. 182 of the Limitation Act 
would lead to the same conclusion. Under Art. 
182, limitation prescribed for the execution 
of a decree is three years from the dates which 
are prescribed in the third column. Clause (5) 
of the third column states that the date of the 
final orders passed on an application made in a 
previous execution case would be the starting 
point for the next which may be filed within 
three years of that date. Section 6 of the Limi¬ 
tation Act prescribes that where a person en¬ 
titled to make an execution application is on 
the date from which the period of limitation has 
to be reckoned a minor, he may do so within the 
same time after the disability has ceased. In the 
present case it was only after the death of 
Lunidaram Sait that the respondents could have 
made the next execution application and that 
they could make within three years of the dis¬ 
missal of the first application which was on 
18-9-40. But on that date they were minors and 
they could, therefore, properly claim protection 
under S. 6 of the Limitation Act. 

(6) I see. therefore, no reason to disturb the 
judgment of the lower appellate Court. This ap¬ 
peal fails and is dismissed with costs. 

B/K.S. Appeal dismissed. 


without reference to the period during which 
they have been working and without indi¬ 
cating the period of unemployment, Clause 
(1) of Schedule II applies and the Standing 
Order No. 1G cannot be availed of to avoid 
the requirements of S. 22 of the Act. (Para 4; 

CASE REFERRED Para 

(A) (V37) AIR 1950 Bom 174: ILR (1950) Bom 
578 6 

H. S. Rajaiengar, for Petitioner; Advocate- 
General, (for No. 1) and V. L. Narasimhamurthy 
and Sm. Ratna Bai Chittur, (for No. 2), for Res¬ 
pondents. 


ORDER: This is a petition filed under Article 
22G of the Constitution of India for issue of a writ 
of certiorari to call lor the records and quash the 
declaration made by the Registrar under S. 28 of 
the Mysore Labour Act. The declaration was to 
the effect that the announcement by the peti¬ 
tioner to close for a certain date some depart¬ 
ments of work carried on in the Amco Factory 
and dispense with the services of the employees 
in those branches was a lock-out which for want 
of notice as required by S. 10(1; of the Act was 
illegal. 


(2) Tlie main contention urged on behalf of the 
petitioner is that the Standing Order No. 16 pro¬ 
vides for temporary closure of the work in cer¬ 
tain contingencies and since the Standing Orders 
including this have been registered, it is not open 
to the employees to complain against suspension 
of work or to the Registrar to question the lega¬ 
lity of it; the Registrar having found that the 
notice issued by tlie petitioner is m conformity 
with the Standing Order, should have declared it 
to be in order. 
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MEDAPA C. J. AND VENKATA RAMAIYA J. 
(5-1-1951) 

Amco Ltd. Mysore Road, Bangalore City, Peti¬ 
tioner v. Registrar of Associations for Mysore, 
New Public Offices, Bangalore and another/ Res¬ 
pondents. 

Civil Petn. No. 8 of 1950-51. 

(a) Constitution of India, Art. 226 — Writ of cer¬ 
tiorari — Declaration by Registrar under S. 28, 
Mysore Labour Act (Mysore Labour Act (13 of 
1942), S. 28). 

To support a claim for a writ of certiorari 
to call for the records and quash the declara¬ 
tion made by the Registrar under S. 28 of 
the Mysore Labour Act, 1942, the petitioner 
has to show that the declaration constitutes 
a judicial or quasi-judicial act and not a 
ministerial one and further that it is made 
without or in excess of jurisdiction. (Paras 1. 3) 

Held that as the declaration made by the 
Registrar could not be said to be without or 
in excess of jurisdiction and as the declaration 
had only a recommendatory or moral force 
and did not by itself create a liability or im¬ 
pose any penalty, no writ could be sought 
against it. • (Para 6) 

Anno: Const, of India, Art. 226 N. 161. 

(b) Mysore Labour Act (13 of 1942), Ss. 22, 9 
• Permanent and indefinite cessation of work 
with reduction of employees -— Effect of Standing 
Order No. 16. 

Where there is no means of knowing as to 
how long the cessation of work will continue 
and whether it will come to an end at all 
and the persons are deprived of employment 


(3; To support the claim lor a writ the peti¬ 
tioner has to show that the declaration constitutes 
a judicial or quasi-judicial act and not a minis¬ 
terial one and further that it is made without 
or in excess of jurisdiction. The existence and 
extent of jurisdiction for the Registrar to make 
tlie declaration have to be ascertained from the 
provisions of the Labour Act. Section 9 of the 
Act provides for Standing Orders being framed 
by the employer and for the employees filing ob¬ 
jections, if any, to these within 15 days thereafter, 
for an examination of the same by the Commis¬ 
sioner and after his approval, for registration by 
the Registrar. On this being done, it is stated 
that the Standing Orders are to be determinative 
of the relations between the Employer & the em¬ 
ployee but these should relate only to the matters 
specified in Schedule I of the Act. For a change 
with respect to matters covered Schedule II, no¬ 
tice is made obligatory & a change without such 
notice is made illegal by Section 22 of the Act. 

Admittedly no notice was given by the petitioner 
of the proposed closure and so the retrenchment 
of the staff would be illegal if it is a matter which 
comes under Schedule II as expressed by the Re¬ 
gistrar The earlier statement in the declaration 
that the closure is in conformity with the Stand¬ 
ing Order cannot take away the effect of this as 
I think what is meant to be conveyed is, the 
ciosure no doubt is warranted by Standing Order 
but the Standing Order itself is ultra vires. The 
question therefore is whether Standing Order No 
16 relates to item 7 in Schedule I as argued for 
the petitioner or pertains to item 1 of Schedule II. 
Schedule I ( 1 ) refers to temporary stoppages of 
work and rights and liability of employers and 
employees arising therefrom. Schedule II Q) re¬ 
fers to reduction intended to be of permanent or 
serm-permanent character in the number of per- 
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sons employed or to be employed not due to force 

majeure. 

Standing Order No. 1G Is as follows: 

-The Company may at any time or times, in the 
event oi shortage ox orders, shortage of bach 
materials, or due to process congestion or lor 
any other trade reason or any cause beyond the 
control oi tne Company, stop any machine or 
machines, department or departments, fully or 
partially, witnout notice and without compensa¬ 
tion in lieu of notice.” 

Mere cessation of work for a time without affect¬ 
ing the number or remuneration of the employees 
does not present any difficulty but this cannot be 
expected m a business concern carried on on eco¬ 
nomic considerations; when in this case the stop¬ 
page of work is accompanied with the cessation of 
employment of persons, a doubt arises as to its 
being beyond the pale of Schedule II. The period 
oi tune implied by the word ‘‘Temporary' and 
“semi-temporary” is left uncertain. It is possible 
that suspension of work and reduction of em¬ 
ployees though styled temporary may virtually 
amount to both being permanent if it be prolong¬ 
ed and indefinite. Tne notice declared illegal 
states: 

“•That there is a shortage of orders coupled with 
shortage of back material and process conges¬ 
tion compelling the stoppage . inde¬ 

finitely.” 

There is no means of knowing as to how long the 
cessation will continue and whether it will come 
to an end at all. If persons are deprived of em¬ 
ployment without reference to the period during 
which they have been working and without indi¬ 
cating the period of unemployment, it is difficult 
to hold that clause (1) of Schedule II does not 
apply. The Standing Order cannot therefore be 
availed of to avoid the requirements of S. 22 of 
the Act. - 

(5) The Registrar has further stated that with 
the materials the petitioner has, the work can be 
carried on. From this it may be inferred that 
there is no force majeure required in No. 1 of 
Schedule II and the circumstances necessary for 
resorting to Standing Order No. 16 do not exist. 
As the notice issued by petitioner is capable of 
being considered as relating to matters provided 
for in Schedule II, the requirements of Section 
22 are not satisfied and even otherwise the condi¬ 
tions necessary for action under Standing Order 
No. 16 are not shcrtvn to exist, the declaration 
made by the Registrar cannot be said to be with¬ 
out or in excess of jurisdiction. 

(6) Sri Raja Iyengar, learned Counsel for peti¬ 
tioner cited — ‘Digambar Ramchandra v. Khan- 
desh Spinning & Weaving Mills. Co. Ltd’, AIR 1950 
Bom. 174 (A) to show that the standing orders 
once registered are binding on the parties and 
must prevail over other considerations. That was 
a case in which rights of parties had to be deter¬ 
mined in arbitration proceedings and not one for 
a writ. It is not therefore of help in this case. 
The discussion so far has proceeded on the assump¬ 
tion that the declaration is not a ministerial act. 
The question whether it is so or not need not be 
decided since the petition has to fail on the 
ground that the declaration is not shown to have 
been made without or in excess of jurisdiction. It 
may however be mentioned that the argument of 
the learned Advocate General in regard to the de¬ 
claration not being a judicial or quasi-judicial act 
has much force. The formalities associated with 
a judicial or quasi-judicial proceeding such as no¬ 
tice to parties concerned, opportunity for represen¬ 
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tation, reasons for the declaration, are not requir¬ 
ed to be observed. The Registrar is enjoined to 
make the declaration within three days after an 
application is filed by the employer or employee 
irrespective of the difficulty felt in any case to 
form an opinion in such a short time & the facts 
necessary for it being available and either party 
furnishing these. The only consequence following 
the declaration is that the party contravening it 
is made liable for prosecution but the Act does 
not render the declaration conclusive but express¬ 
ly provides for its being impeached by the accused 
as illegal. In effect therefore it is nothing more 
than a ‘brutum fulmen’. The acquittal of the 
petitioner in a case filed by the respondent for 
alleged contravention of the provisions of the Act 
supports this. Perhaps because of this considers 
tion, the provision for the Registrar’s declaration 
is not found in the Act of the Indian Parliament. 
The declaration has therefore but a recommenda¬ 
tory or moral force and does not by itself create a 
liability or impose any penalty. The declaration 
is discretionary and when no conditions are pres¬ 
cribed for its exercise and the party against whom 
it is exercised is allowed to challenge it, how the 
petitioner can seek a writ — if he deems it neces¬ 
sary at all — alleging the declaration to be a 
judicial or quasi-judicial act cannot be easily under¬ 
stood. 

(7) It seems to me that this is not a case for is¬ 
sue of a writ of certiorari. The petition is, there¬ 
fore. dismissed and the ad interim order vacated. 

A/ D.R.R. Petition dismissed. 
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MALLAPPA J. (26-11-1952) 

Shivapadegowda and another, Defendants- 
Appeiiants v. Anniahchar, Plaintiff-Respondent. 

Second Appeal No. 465 of 1949-1950, against 
decree of Sub.-J., Mysore, in R. A. No. 23 of 
1947-48. 

(a) Civil P. C. (1908), O. 21, R. 54 — Absence 
of attachment and irregular and invalid attach¬ 
ment. 

A judgment-debtor has no right to question 
an auction sale on the ground of want of 
attachment or because the attachment was 
effected in an irregular manner; and a person 
who purports to purchase the property long 
after 30 days from the auction sale can have 
no better right than that of his predecessor. 

(Para 2) 

Anno: Civil P. C., O. 21, R. 54 N. 12 Pts. 2 to 4. 

(b) Civil P. C. (1908), O. 21, R. 63 — Claim 
dismissed for default. 

Where a claim petition is dismissed for 
default without investigation nothing comes 
in the way of the claimant or any person 
under him laying claim to the property or 
contending that the claimant continued to be 
the owner of the property till the time of his 
death in spite of the claimant’s failure to get 
the order in the claim case set aside. (Para 3) 

Anno: Civil P. C., O. 21, R. 63 N. 4 and 16. 

(c) Transfer of Property Act (1882), S. 43 — 

Principle of section does not apply to cases of 
involuntary sales. (Para 4) 

Anno: T. P. Act, S. 43 N. 12 Pt. 3. 

(d) Will — Construction — Mere fact that 
document calls itself will does not necessarily make 

it will. ( para 6 > 
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CASES REFERRED: Paras 

(A) C42) 47 Mys HCR 372 2 

(B) ('44) 49 Mys HCR 275 3 

(C ) (V39) AIR 1952 Mys 25: ILR (1952) Mys 113 3 

(D) (V25) AIR 1938 Lah 360: 177 Ind Cas 746 4 

(E) (V8) AIR 1921 PC 89: 53 Ind Cas 223 (PC) t> 

(F) 047) 52 Mys HCR 187 6 

M. Lakshminarayana Rao and C. N. Ramaswaniy 
Sastry, lor Appellants; K. R. Gopivallabha Iyen¬ 
gar, for Respondent. 

JUDGMENT: The property in respect of which 
disputes between the parties in this case arose 
belonged to one Chick Bomniiah. Ke executed on 
7-7-41 the original of Ext. G in favour of defen¬ 
dant 2 Chikmalliah concerning his properties, 
which I may here mention had been hypothecated 
by him to one Shivaram Singh sometime before 
the execution of this document. In pursuance of 
this document Chickmalliah executed the sale 
deeds exts. L, BBB, MM and MMM dated 28-3-41, 
28-10-41, 4-11-41 and 3-9-42 respectively in order to 
discharge debts due by Chick Bominiah, as men¬ 
tioned in Ext. G. To ail these documents Chick 
Bommiah’s attestation as evidence of his consent 
has been taken. 

In execution of a decree obtained by defendants 
4 and 5 against the second defendant, all the 
properties of Chick Bomrniah mentioned in Ext. 
G were attached and the suit property which is 
a dry garden land was purchased by the decree- 
holders as per sale certificate Ext. F. Plaintiff- 
respondent has purchased the suit property from 
Defendants 4 and 5. Meanwhile Chick Bomrniah 
filed a claim petition contending that Ext. G did 
not convey his interest in the properties to Chick 
Malliah and that he continued to be the owner 
of the properties. But the claim petition was 
dismissed for default. Subsequently the suit filed 
by him lor setting aside this order was withdrawn 
with permission to file a fresh suit. But no such 
suit has since been shown to have been filed. The 
plaintiff-respondent Is the purchaser of the suit 
property from defendants 4 and 5. 

After the claim case filed by Chick Bomrniah 
was dismissed on 2-9-42, the second defendant 
Chick Malliah executed on 3-9-42 the sale deed 
Ext. 8 conveying the suit property to the first 
defendant, and It is the first defendant who is 
the first appellant in this case. Defendant 6 has 
purchased the properties mentioned in Ext. G 
other than the suit property from the second 
defendant’s son the 3rd defendant in whose favour 
Chick Bomrniah had executed Ext. I on 8-5-43 and 
the 6th defendant claims to have discharged the 
debts due by Chick Bomrniah under the hypothe¬ 
cation deed executed by him in favour of Shiva¬ 
ram Singh. 

(2) The first contention raised by the first 
defendant who claims the property as having 
purchased it from the defendant is that the 
attachment of the suit property was not effective 
a a c °Py °f the attachment warrant was not 
a ™ xe 2 on 1* and a copy of the warrant was not 
affixed to the Court notice board as required under 
O. 21, R. 54, Civil P. c. On the other hand, it 
is contended that as a copy was affixed on one 
of the properties that were attached and all the 
properties including the suit property are in the 
same village, the requirements of the rule are 
satisfied. There is no evidence whether a copy of 
the warrant was affixed to the Court notice board, 
except for the fact that the Amin's report about 
It is silent. But these two defects, if they are 
defects, do not arise for consideration in this case 
as after the attachment and prior to the sale 
In favour of defendants 4 and 5, the suit property 


had not been conveyed by the judgment-debtor 
the second defendant in this case, to either the 
first defendant or any one else. 

By the time the second defendant executed the 
sale deed Ext. 8 on 3-9-42, the suit property had 
been sold away in execution ol the decree and 
purchased by defendants 4 and 5 as per the sale 
certificate Ext. F on 28-7-42. It is no doubt true 
that the sale was confirmed after the date of the 
sale deed. But this by itself cannot help the first 
defendant as the sale was held actually prior to 
the date of Ext. 8. When the second defendant 
sold the property to the first defendant, long aitei 
30 days had elapsed from the date of the Court 
sale, he had ceased to have any interest in the 
property. In fact, so far as he was concerned he 
had no right, at the time he sold the property,! 
to question the sale on the ground that the attach-' 
ment was defective and even if there was no' 
attachment the sale is valid as against the judg-j 
ment-debtor. I may here refer to the decision 
reported in — ‘47 Mys HCR 372 (A)’ in which it 
has been held that 


“An auction-sale held in execution of a decree is 
not invalid for want of attachment, or because) 

the attachment was effected in an irregular 
manner.” \ 


If the second defendant, the judgment-debtor, had 
no right to question the sale, a person like the 
first defendant who purports to purchase the pro¬ 
perty lrom him can have no better right than that 
oi his predecessor. The contention of the appel¬ 
lants that the attachment was not valid therefore 
fails. 


Co) The main contention of the appellant is 
that the property continued to belong \o Chikka 
Bomrniah even alter lie executed Ext. G which 
purports to be a will in favour ol Chikkamalliah 
and the latter who was the judgment-debtor of 
defendants 4 and 5 had no title to the suit pro¬ 
perty when it was sold in execution of the decree 
against him. The objection of the respondent is 
that the appellant is not entitled to rely on the 
title of Chikka Bomrniah to the suit property as 
Chick Bomrniah had filed a claim petition & it was 
dismissed for default. The suit filed by Chick 
Bomrniah within one year from that suit was sub¬ 
sequently withdrawn with permission to file a 
fresh suit and it is no doubt true that no fresh 
suit is shown to have been filed since then, and 
it may be taken that the dismissal of the claim 
petition has not been set aside in any subsequent 

suit. 

On the other hand, it Is contended that as the 
claim petition was dismissed without investigation, 
nothing comes in the way of Chick Bomrniah or 
any person under him laying claim to the pro¬ 
perty or contending that Chick Bomrniah con¬ 
tinued to be the owner of the property till the 
time of his death. This contention is not with¬ 
out substance. It was held in — ‘49 Mys HCR 27 $! 
(Bfi that where a claim was dismissed for default 
the order of dismissal was not made as one after 
investigation and therefore O. 21, 63. Civil P. C. 
would not apply to the order and there would be 
no obligation on the part of the claimant to have 
that order set aside. That decision is fully aonli- 
cable to the facts of this case. 

Therefore, since the claim petition was dismissed 
for default, it cannot be said that anvthing comes 
in the way of Chick Bommiah’s title being raised j 
m snite of his failure to get the order" in thei 
claim case set aside. It is no doubt true that thei 
observations made in this case as regards suite' 
filed under O. 21. R. 103 read with Art. 11(a) have 1 
not been followed, in the decision reported in — 
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‘Ramchandra Kao v. Subba Rao’, AIR 1952 Mys 
25 (Ci, but the actual decision in respect of O. 21, 
JR. 63 which is the point under consideration is 
binding on this Court. It may be added, that it 
has been made clear in — ‘AIR 1952 Mys 25 (C)' 
that unless the words ‘after investigation* in O. 21. 
R. 63 are deleted the intention of the Legislature 
in amending Art. 11 by dropping the words ‘after 
investigation* in it may not be said to have been 
achieved without doubt. 

When reference to the intention of the Legisla¬ 
ture for amending Art. 11 is referred to in that 
decision, it is done, in order to point out that 
the Legislature’s attempt to avoid the distinction 
that arises by the presence of these words in Art. 
11 and the absence of the same in Art. 11(a) shows 
that the absence of these words in Art. 11(a) is 
significant. Similarly so long as these words are 
retained in O. 21, R. 63 which bars a subsequent 
suit, it must be held that the bar in it only applies 
to cases in which the Court passes an order in 
claim cases after investigation. It is therefore 
open to appellant to contend that Ext. G executed 
by Chick Bommiah is a will and Chikkamalliah had 
no interest in the property till the latter died. 

(4) Before coming to the consideration of the 
document, the original of Ext. G, another objec¬ 
tion to the appellant contending that the property 
did not belong to Chikmalliah, but belonged to 
Chick Bommiah may be disposed of. It might 
here be stated that it is no doubt true that the 
rights of both the plaintiff and the first appel¬ 
lant are based on the right of Chikmalliah to the 
suit property. It is no doubt true that if Chick- 
malliah had no right in the suit property the 
first defendant’s title to the suit property is as 
shaky as that of the plaintiff himself. But as it 
is the plaintiff who has come to Court it is open 
to the first defendant-appellant to contend that 
he cannot succeed as he has not derived any title 
to the suit property since Chickmalliah, his pre¬ 
decessor-in-title. had no right to it. 

Then again it is no doubt true that if Chik¬ 
malliah had voluntarily sold the suit property to 
defendants 4 and 5 the predecessors-in-title of 
plaintiff, he was estopped under S. 43 of the 
Transfer of Property Act from pleading that it 
did not belong to him. when at any rate he be¬ 
came the owner of it after Chick Bommiah’s death. 
This principle however does not apply to cases 
of involuntary sales, such as Court sales in which 
the interest of Chikmalliah was purchased by de¬ 
fendants 4 and 5. predecessors-in-title of plaintiff. 
I may here refer to the decision reported in — 
‘Nanak Chand v. Gandu Ram’, AIR 1938 Lah 360 
(D) that: 

“Where certain share of a person is sold by a 
Court sale though in fact he was not entitled 
to any such share at the time of sale but sub¬ 
sequent to the sale has become entitled to such 
share, such person in equity would not be com¬ 
pelled to make good from the share which he 
subsequently acquires the title conveyed to 
vendee at the court sale because there can be 
no question of equities in the case of a Court 
sale.” 

(5) Having thus found no good reason coming 
in the way of examining the title of Chickmalliah 
on the date of the Court sale, it is now necessary 
to examine the nature of Exhibit G executed by 
Chick Bommiah on 7-7-41. that is long before the 
Court sale. The document of which Ext. G is 
a copy calls itself a will. It states that the pro¬ 
perties have been put in possession of Chick¬ 
malliah and there is a direction that Chickmalliah 
should discharge the debts due by him and that 
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he should maintain him and perform his obsequies. 
It is also stated that he and his progeny might 
enjoy the properties for ever and concludes by 
saying that no one else has any interest in the 
properties conveyed. 

(6) Two strong circumstances relied on by the 
appellant for construing the document as a will 
are, first, that the document calls itself a will 
and secondly that the executant states that no 
one has any interest in the property other than 
himself. It might be stated here that the mere 
fact that the document calls itself a will does not 
necessarily make it a will. I may here refer to 
the decision reported in — ‘Tirugnanpal v. Pon- 
nammal Nadathi’, AIR 1921 PC 89 (E) in which 
it has been held that 

‘‘The mere fact that a document in some places 
styles itself a Will does not make it a Will.” 

As regards the second contention, all that is stated 
at the end of the document is that no one other 
than the executant of the document had any in« 
terest in the properties mentioned in the document. 
This does not mean that he intended to continue 
to have any right in the property after the execu¬ 
tion of the document. The lact that the properties 
were delivered to Chikmalliah in whose favour the 
document was executed so that he and his progenv 
might enjoy the properties, clearly indicates that 
the document was executed in order to convey 
immediate transfer of interest in the properties. I 
may here refer to a decision of this Court, as it 
is almost on all fours with this case, and that 
decision is — ‘Konamma v. Kalamma’, 52 Mys 
HCR 187 (F). In that case it was held: 

“On a construction of the deed, that though the 
document is described as a settlement deed, the 
description at the head of the document is not 
the controlling factor to construe its legal effect. 
It is the substance and not the form which is 
to be looked into; and the deed of settlement 
in this case was a gift, what was transferred 
under the document being possession and enjoy¬ 
ment of properties and the transfer being 
immediate.” 

If there is any doubt about the intention of Chick 
Bommiah in his having executed the original of 
Ext. G in favour of Chikmalliah, it is made clear 
that he intended to convey immediately the title 
to the latter by his having consented to Chick¬ 
malliah selling away some of the properties under 
Exts. L. BBB. MM and MMM referred to above. 
It is also significant that the document has been 
executed on a stamp paper of Rs. 37-8-0 which in 
the case of a will was not necessary. On the whole 
I feel no doubt that Chikmalliah was the owner 
of the property at the time of the attachment and 
sale of the suit property in execution of the decree 
against him, and that the plaintiff has become 
the full owner of the property after purchasing it 
from defendants 4 and 5, who had purchased it 
in the Court sale. 

(7) The next point for consideration is the con¬ 
tention of the 6th defendant—the second appel¬ 
lant that he has discharged the debt due by Chick 
Bommiah. If he has done so. it will be noticed 
that he did so as he had purchased other pro¬ 
perties of Chick Bommiah. In fact, it has not 
been proved in this case that anv such debt has 
been discharged though it is mentioned in the sale 
deed in favour of the 6th defendant that part of 
the consideration has to be utilised for that pur¬ 
pose. 

There Is, however, nothing to show that he has 
paid anvthing more than the amount for which 
he bought the properties other than the suit pro¬ 
perty and he cannot lay claim to get from the 
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plaintiff any amount said to have been paid by 
him in order to discharge the hypothecation debt. 
Similarly, the claim for improvements has not 
been made out. In the result, I hold that the 
learned Subordinate Judge was right in decreeing 
the plaintiff’s suit. This appeal stands dismissed 
with costs and the judgment and decree of the 
learned Subordinate Judge are confirmed. 

V.R.B. Appeal dismissed. 
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MEDAPA C. J. AND VASUDEVAMURTHY J. 

(28-7-1953) 

B. Himantharaju Setty, Plaintiff-Appellant v. 
Corporation of the City of Bangalore, Defendant- 
Respondent. 

Regular Appeal No. 129 of 1951-52, against de¬ 
cree of Sub-J., Civil Station Bangalore, in O. S. 
No. 38 of 1950-51. 

(a) Transfer of Property Act (1882), S. 55(1) (d) 
— Execution of indemnity bond — Condition for 
executing sale-deed. 

If the seller insists on the purchaser to exe¬ 
cute a meaningless indemnity bond, which in 
law he cannot do, and makes that a condition 
for executing the sale-deed which he is bound 
to execute, the mere fact that he does so by 
way of abundant caution cannot justify his 
action in law or save him from the conse¬ 
quences of such unreasonable conduct. 

(Para 6) 

Anno: T. P. Act, S. 55 N. 5. 

(b) Transfer of Property Act (1882), S. 55(1) (d) 
— Sale-deed in favour of purchaser’s nominee. 

The obligation under S. 55(1) (d) is merely 
to execute a proper conveyance, the section 
being silent as to the person in whose favour 
the conveyance is to be executed. The seller 
is therefore bound to execute a proper con¬ 
veyance to the purchaser’s nominee. AIR 
1935 Bom 340, Foil. (Para 7) 

Anno: T. P. Act, S. 55 N. 5 Pt. 13. 

CASES REFERRED: Paras 

(A) (V22) AIR 1935 Bom 340: 59 Bom 582 7 

(B) (1877) 6 Ch D 469: 46 LJ Ch 356 7 

V. Krlshnamurthy, for Appellant; W. Ekam- 
baram, for Respondent. 

JUDGMENT: The plaintiff brought a suit in 
the Court of the Subordinate Judge, Civil Station, 
Bangalore, for the recovery of Rs. 6750/-. His 
suit was dismissed and he has come up in appeal. 

(2) The facts of the case which are not in dis¬ 
pute are as follows: At a public auction held ny 
the defendant Corporation in respect of certain 
building sites, one H. V. Sriranga Setty was the 
highest bidder for one of the sites, his bid being 
Rs. 15,200/-. Before the commencement of the 
auction, he had deposited a sum of Rs. 100/- as 
required by one of the conditions of sale. Imme¬ 
diately after the auction he paid a further sum 
of Rs. 4000/- to cover 25 per cent, of the purchase 
money, through a cheque issued by the plaintiff. 
He had to pay the balance of the purchase money 
within 15 days from the date of confirmation of 
the sale. On 30-7-1946, even before the sale was 
formally confirmed, Sriranga Setty wrote Ex. C 
wherein he stated that as he was a permanent 
Resident of Saklespur it was not possible for him 
to manage the property at Bangalore and that 
as such the sale-deed of the site may be executed 
in favour of the plaintiff after receiving from the 
latter the balance of Rs. 11,100/-. 

He also stated in that letter that the earnest 
money of Rs. 4000/- had in fact been paid 
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by the plaintiff on his behalf. The defendants 
then wrote to the plaintiff as per Ext. M, dated 
5-8-46, in which they enclosed a copy of Sriranga 
Setty’s letter (Ext. C) and asked him to deposit 
the balance of Rs. 11,100/- if he was agreeable to 
the arrangement proposed in Ext. C. The plain¬ 
tiff accordingly deposited Rs. 11,100/- on 20-8-1946. 
On 11-11-1946 the defendants forwarded a copy 
of a draft sale-deed which they were willing to 
execute and asked the plaintiff to pay an addi¬ 
tional sum of Rs. 485/- towards cost of stamp 
paper, drafting and typing fees. They subse¬ 
quently wrote a reminder Ex. S on 26-3-1947 ask¬ 
ing the plaintiff to pay the said amount imme¬ 
diately after which they would arrange for the 
execution and registration of the sale-deed in his 
favour. The plaintiff paid this amount also on 
9-4-47. He however did not hear anything further 
from the defendants about the execution of the 
sale-deed and he therefore wrote Ex. W on 19-6-47 
asking them to expedite the matter. 

At this stage, on 17-7-47, the defendants wrote 
Ex. Y to the plaintiff informing him that the 
Standing Committee was objecting to execute the 
sale-deed in his favour and inquiring if it could 
be drafted in favour of Sriranga Setty to which 
the plaintiff replied on 19-11-47 as per Ext. Z 
drawing their attention to the previous correspon¬ 
dence and pointing out that the Municipal Com¬ 
mission (as the defendants were then called) 
could not raise such objection then as they had ac¬ 
cepted from him Rs. 4000/- towards earnest money 
and Rs. 11.100/- being the balance of purchase 
money as also the cost of stamp paper, etc., 
amounting to Rs. 485/-. He further stated that 
Sriranga Setty was his nephew and not a third 
party and that the arrangement between them 
was only a transfer and insisted that the sale-deed 
should be executed in his favour. 

He was then informed by a reply dated 25-11-47 
(as per Ex. AA) that the Standing Committee of 
the Municipal Commission had decided against 
him and as such the sale-deed could only be 
executed in the name of Sriranga Setty. The 
stamp paper, which in the meanwhile had been 
purchased out of plaintiff’s money, was returned 
to him with that letter. The plaintiff then Issued 
a notice, Ext. BB. dated 12-1-48, as required by 
S. 38 of the Bangalore Municipal Law and de¬ 
manded the return of purcha.se money with in¬ 
terest, etc., aggregating Rs. 16559-9-0. The Com¬ 
mission did not reply to this notice but simoly 
sent him a copy of letter Ext. CC, dated 23-3-48. 
addressed by them to Sriranga Setty in which 
they had enquired whether he would indemnify 
the Municipal Commission by executing the neces¬ 
sary bond in their favour. The plaintiff wrote 
back to say that he was standing by his statu¬ 
tory notice. Sriranga Setty also refused to execute 
an indemnity bond as required by them. 

The defendants again wrote as per Ex. EE on 
8-7-48 to the plaintiff’s counsel forwarding a reso¬ 
lution of the Municipal Commission dated 24-6-48 
to the effect that the sale-deed may be executed 
in favour of the plaintiff on his executing an in¬ 
demnity bond as a safeguard against any possible 
claims by Sriranga Setty or his heirs. This evoked 
a reply from the plaintiff as per Ext. VIII that 
he stood by his demand notice issued through his 
advocate on 12-1-1948. Thereupon the Municipal 
Commission wrote to Sriranga Setty on 4-9-1948 
as per Ext. GG asking him to pay the balance of 
Rs. 11,100/- as the plaintiff had refused to buy 
the site. Sriranga Setty refused to do so. He 
wrote as per Ex. K and asked the defendants to 
refund the entire sum to the plaintiff. The plain¬ 
tiff however subsequently complained to the Gov- 
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ernment whereupon the defendants returned a 
sum of Rs. 11,149-1-0 by cheque on 2-6-1949 and 
refused to pay the earnest money of Rs. 4100/- 
and oilier charges and hence his present suit. 

(3) The contention on behalf of the Corpora¬ 
tion was that all along they were agreeable to 
execute the sale-deed in favour of the plaintiff 
provided they were safeguarded against any claim 
from the highest bidder, Sriranga Setty, and that 
the plaintiff and Sriranga Setty had unreasonably 
refused to give such an indemnity. They further 
contended that there was no privity of contract 
between the plaintiff and the defendants and 
that as such the plaintiff was not entitled to 
claim the suit amount. 

(4) Sriranga Setty has been examined in the 
case as P. W. 1. He has unequivocally declared 
that his maternal uncle, the plaintiff, had 
advanced Rs. 4000/- towards earnest money by 
means of a cheque issued by him in favour of 
the defendants on 19-6-1946. He has also admit¬ 
ted that he wrote Ext. C wherein he has not 
indicated any objection to the refund of Rs. 
4000/- to the plaintiff. 

(5) We think the judgment of the lower Court 
is clearly wrong and cannot be supported. Mr. W. 
Ekambaram, learned counsel for the respondents, 
urged before us that there was no privity of 
contract between the plaintiff and the defendants. 
Such a plea is unintelligible as the defendants in 
this case have chosen to accept the arrangement 
by which the amount paid by Sriranga Setty was 
to be treated as having been paid by the plaintiff 
and to execute a sale-deed in his favour. They 
have also called for and received the necessary 
expenses for stamp and registration and sent to 
him a draft sale-deed. 

Sriranga Setty has told them definitely in Ext. 
C and Ex. K that the sum of Rs. 4000/- paid 
towards earnest money really belongs to the 
plaintiff, his close relation, and he has not at 
any time subsequent thereto objected to the 
refund of the same to the plaintiff or to the 
execution of the sale-deed in his favour. The 
plaintiff accepted the offer made by the defen¬ 
dants as per Ext. M and in fact paid the balance 
of the purchase money as also stamp and regis¬ 
tration charges, etc. There is therefore no sub¬ 
stance in the contention relating to privity of 
contract. 

(6) It was next urged by Mr. Ekambaram that 
the plaintiff or Sriranga Setty might easily have 
executed the indemnity bond demanded of them 
when the defendants would have executed a sale- 
deed in favour of the plaintiff without any diffi¬ 
culty and that as the indemnity bond was asked 
for with a view to safeguarding the interest of 
the Corporation, the demand for it was ‘bona 
fide’. As Sriranga Setty had himself written the 
letters Ext. C and Ex. K there was no possibility 
of any claim being made by him against the Cor¬ 
poration and as such there was no question of 
his giving an indemnity bond in the matter. Nor 
can the plaintiff be required to give such a bond. 
.If the defendants insisted on such a meaningless 
bond, which in law they could not do, and made 
that a condition for executing a sale-deed which 
they were bound to do, the mere fact that they 
did so by way of abundant caution cannot justify 
| their action, in law, or save them from the conse¬ 
quences of such unreasonable conduct. 

» 

(7) Mr. Ekambaram further contended that the 
acceptance of the arrangement with the plaintiff 
has been by the Secretary and not by the Presi¬ 
dent of the Municipal Commission and that the 
Secretary had no power to commit the Municipal 
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Commission by such an acceptance. Here again, 
the defendants are on slippery ground. Mr. T. S. 
Desikachar who was the Manager of the Muni¬ 
cipal Commission has admitted in his evidence 
that the 

“President sees every ‘tappal’. At times the 
Secretary used to act according to the instruc¬ 
tions of the President. Ex. M was not 

brought to the notice of the President. Ext. M 
is a routine paper. On routine papers the 
Secretary had power to act.” 

That is clearly an understandable position. By 
writing Ext. M to the plaintiff the Secretary 
was not imposing any additional or new burden 
or responsibility on the Municipal Commission. 
He was not making any new contract with the 
plaintiff. The Municipal Commission had merely 
to execute the sale-deed in favour of the plain¬ 
tiff instead of the original bidder, Sriranga Setty, 
according to the latter’s instructions. One of the 
duties cast on the vendor by S. 55 (1) (d) of 
the Transfer of Property Act is, on payment or 
tender of the amount due in respect of the price, 
to execute a proper conveyance of the’ property 
when the buyer tenders it to him for execution 
at a proper time and place. The obligation under 
the sub-section is merely to execute a proper con¬ 
veyance. the section being silent as to the person 
in whose favour the conveyance is to be exe¬ 
cuted. 

In a case decided by Beaumont C. J. and 
Rangnekar J. and reported in — ‘Rahimtulla v. 
Official Assignee’, AIR 1935 Bom 340 (A), it has 
been pointed out that unless there is anything 
express in the contract to convey, entitling the 
vendor to insist that he is not bound to execute 
any conveyance except in the name of the pur¬ 
chaser, the vendor is bound to execute a proper 
conveyance to the purchaser ‘or his nominee’. The 
party to a contract may dispose of the benefit of 
the same in favour of any other person. Such a 
disposition may be made either by way of assign¬ 
ment or by a sale or in any other way. In England 
the law appears to be quite clear that a pur¬ 
chaser can always demand a conveyance from 
the vendor not only in his own favour, but in 
favour of any person as he would direct and the 
vendor cannot refuse to execute a conveyance in 
favour of the nominee of the purchaser. See — 
‘Earl of Egmont v. Smith’, (1877) 6 Ch D 469 at 
p. 474 (B), where Jessel, M. R., has pointed out 
that 

‘‘an ordinary contract of sale is not only to con¬ 
vey to the purchaser, but to convey as the 
purchaser shall direct.” 

It is observed in Halsbury’s Laws of England, 
Vol. 29, Hailsham Edn., 1938, at p. 411— 

“Para 558. As a rule the conveyance is made to 
the purchaser, but, provided the vendor is not 
prejudiced, the purchaser can direct it to be 
made to a nominee, for such estate and interest, 
not exceeding the interest purchased, as he 
pleases. Where the grantee is to enter into 
covenants with the vendor, the purchaser cannot 
substitute a new covenantor for himself with¬ 
out the vendor’s consent, and in such a case 
the nominee must not be a person under dis¬ 
ability.” 

“Para 559. When the purchaser has disposed of 
the land before the completion of the contract, 
it is usual, for the purpose of saving the ex¬ 
pense of the second conveyance and double 
stamp duty, to take the assurance direct to The 
second purchaser. The disposition may be either 
by assignment of the contract or resale of the 
land. Upon an assignment of the contract the 
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original purchaser is not usually a necessary 
party to the conveyance, nor is he a necessary 
party where there is a resale without inciease 

of price.” 

In such a course there is no additional burden 
cast on the vendor as he receives full considera¬ 
tion and goes out of the scene. It is not uiged 
in this case that the purchaser had to perform 
any other obligation or that any personal quali¬ 
fication of the purchaser was a material element 
of the contract of sale, or that there was any 
special contract which would override the general 

rights of the parties. 

(8) In the result, we think that the judgment 
and decree of the learned Subordinate Judge 
must be set aside and the suit allowed. 

(9) As regards the amount for which a decree 
has to be passed in favour of the plaintiff, it is 
contended by Mr. Ekambaram that the plaintiff 
cannot claim interest on Rs. 4100/- from 19-6-46 
and on Rs. 11,100/- from 5-8-46 as he has done. 
By virtue of S. 55 (6) (b) of the T. P. Act, a 
purchaser is entitled, unless he has improperly 
declined to accept delivery of the property, to a 
charge on the property for the purchase money 
paid by him in anticipation of the delivery and 
also for interest thereon and if the sale falls 
through for no fault of his and he properly 
declines to accept the delivery, also for earnest 
money. 

The defendants adopted a curious and vacillat¬ 
ing attitude and their refusal to refund the 
amount even when demanded through a lawyer’s 
notice, Exhibit BB, which expressly claimed inter¬ 
est from dates of deposit clearly entitles the plain¬ 
tiff to claim it by way of damages. The defen¬ 
dants had the use of a large sum of money of 
the plaintiff and the latter who is described as 
a merchant was deprived of the use of it and is 
entitled to be compensated for the same. The in¬ 
terest claimed at 6 per cent, per annum is not 
unreasonable or excessive. The plaintiff cannot 
however claim such interest either from 19-6-46 
the date of the sale or 5-8-46 but can only do 
so from 20-8-46 by which time the cheques issued 
by the plaintiff had been realised and the entire 
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had no jurisdiction: Case law referred to. 

(Para 4) 

Anno: C.P.C., S. 115 N. 27; O. 47, R.'7 N. 16. 
CASES REFERRED : Paras 

(A) (’26) 4 Mys LJ 53 

(B) (V16) AIR 1929 Rang 198: 120 Ind Cas 693 
(C> (V8> AIR 1921 Lah 265: 67 Ind Cas 278 
(D) (’31) 9 Mys LJ 433 

E. Kanakasabhapathy, lor Petitioner; R. V. 
Srinivasaiya, for Respondent. 

ORDER: This is a revision petition against the 
decision in Misc. Appeal No. 7/51-52 on the file 
of the Subordinate Judge, Hassan. setting aside 
the order of review in Mis. 142 of 49-50 on the 
file of the Munsiff, Hassan, granting review ' i 
the decree in O. S. No. 351 of 48-49. 

(2) The property in dispute was purchased bv 
Puttapoa, the present petitioner, from one Maha- 
deviah'and his son Renukaradhya. Bramarambha, 
their minor daughter, filed a suit claiming the 
property as belonging to her deceased mother and 
after her death Malligamma respondent 1 in this 
case was brought on record, as the L. R. of 
Bramarambha, The ultimate decision of the High 
Court in that case is that Malligamma was 
entitled to 3 th share of the property while Put¬ 
tappa the present petitioner was entitled to 3-th 
share. When Malligamma was executing the decree 
in her favour, the three younger brothers of 
Puttappa, the petitioner in this case, filed a suit 
for declaration of their title to the property in 
dispute and for an injunction restraining Malli¬ 
gamma from executing the decree in her favour. 
Puttappa, the present petitioner, was also made 
a defendant, but he remained ‘ex parte’. There¬ 
after there was a compromise between the peti¬ 
tioner’s brothers and Malligamma, the latter 
being allowed to take 3th share, 3th share being 
allowed to be taken by the three brothers. There 
was a decree in accordance with this compro¬ 
mise. But Puttappa, the present petitioner, filed 
a review petition saying that he was not aware 
of the compromise and that he should get the 
entire 3th share that had fallen to the share of 
Malligamma or at least 3th of her share. The 
review was granted by the learned Munsiff. 


purchase money was made up. 

(10) We therefore allow this appeal and there 
will be a decree in favour of the plaintiff as 
prayed for but with interest only from 20-8-1946 
up to date of payment. The plaintiff will have his 
costs from the defendants both here and in the 
Court below. 

V.R.B. Appeal allowed. 
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MALLAPPA J. (11-3-1953) 

Puttappa, Petitioner. v. Maligamma and others, 
Respondents. 

Civil Revn. Petn. No. 389 of 1952-53, against 
order of Sub. J., Hassan, D/- 11-8-1952. 

Civil P. C. (1908), O. 47, R. 7 and S. 115 — 
Revision. 

Maintainability of appeal against order in 
review not objected to before appellate Court 
— Order of appellate Court, setting aside order 
in review, just, while order in review unjust: 
Held that in the absence of objection to 
maintainability of appeal it was to be taken 
that the opposite party conceded that the 
error which occasioned the review fell within 
Cl. (a), (b) or (c) of O. 47, R. 7 (1): Held 
further that the appellate order in such a 
case will not be interfered with in revision 
merely on the ground that the Court of appeal 


(3) It will be noticed that the learned Munsiff 
was wrong in allowing the review petition and 
giving the petitioner 3th of the 3th share that 
had fallen to the share of Malligamma. The 
petitioner knew full well that he who had pur¬ 
chased the property got only 3th’s share and if 
at all his brothers had any claim to it as mem¬ 
bers of an undivided family, they could only get 
3th of the 3th’s share, which according to the 
High Court decision he was entitled to in the 
property. He should have, therefore, sought for 
getting 3 th share in the 3 th share to which he 
and his brothers were entitled to. But this he did 
not apply for, as evidently he and his brothers 
intended to deprive Malligamma of her 3th share 
in the said property. The learned Subordinate 
Judge was therefore right in setting aside the 
order passed in review. 

(4) It is contended that whatever might be the 
merits of the case, the learned Subordinate Judge 
was wrong in interfering with the order in re¬ 
view in an appeal filed against it. As has been 
held in — ‘4 Mys LJ 53 (A)’: 

“If a Court has erroneously granted a review, 
unless the error falls under els. (a), (b) or (c) 
of sub-r. (1) of R. 7 of O. 47, the order grant¬ 
ing the review cannot be objected to either by 
way of appeal or in revision.” 

Unfortunately for the petitioner in this case no 
objection was taken in the Court of appeal, about' 
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( the maintainability of the appeal, and in the 
! absence of any such objection it must be taken 
11 hat it was conceded that the error which occa¬ 
sioned the review fell under els. (a), (b) or (c) 

• of sub-r. (1) of R. 7 of O. 47. Moreover, in this 
case it has been shown that the order of the ap¬ 
pellate Court is just, while the order passed by 
the learned Munsiff in review is unjust. In such 
cases the Court of revision is not bound to in¬ 
terfere merely on the ground that the Court of 
appeal had no jurisdiction to sit in appeal over 
the order and it is so particularly when the ques¬ 
tion of lack of jurisdiction was not raised in the 
Court of appeal. As has been observed in — ‘M. T. T. 
K. M. M. N. Chettyar Firm v. V. K. P. A. N. M. 
Firm’, AIR 1929 Rang 198 (B) that: 

“Where the appellate Court has decided correct¬ 
ly but has decided without jurisdiction by hold¬ 
ing that appeal lay where appeal did not lie, 
High Court will not interfere in revision.” 

I may here refer to the decision in — ‘Ganda Ram 
v. Sundar Lai’, AIR 1921 Lah 265 (C) that: 

“The High Court is not bound to interfere on 
the revision side even when there is a defect of 
jurisdiction unless failure of justice has directly 
resulted from such a defect.” 

It has also been observed in — ‘Doddamallappa 
Setty v. Khanderaya Setty’, 9 Mys LJ 433 (D) 
that: 

“.the revisional jurisdiction is 

exercised in the ends of justice, and not in 
furtherance of purely technical grounds, espe¬ 
cially at the instance of a party who had the 
assistance of counsel and who himself was res¬ 
ponsible for the course adopted by the opponent 
and the lower Court.” 

(5) No case is, therefore, made out for inter¬ 
ference in revision in this case. The revision peti¬ 
tion stands dismissed. The parties will bear their 
own costs. 

M.K.S. Petition dismissed. 
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BALAKRISHNAIYA J. (5-3-1953) 

A. V. Krishnappa Reddy, plaintiff-Petitioner v. 
Venkatappareddy and others, Defendants-Respon- 
dents. 

Civil Revn. Petn. No. 340 of 1952-53, against 
order of Principal Dist. J., Bangalore, D/- 29-7- 
1952. 

(a) Civil P. C. (1908), O. 33, R. 1 — Suit filed 
in ordinary way can be continued at later stage 
as pauper suit provided circumstances justify it. 

(Para 3) 

Anno: Civil P. C., O. 33, R. 1 N. 2 Pt. 1. 

(b) Civil P. C. (1908), O. 7, R. 11 and O. 33, 
R. l — Deficit court-fee not paid but leave to 
continue suit as pauper asked for. 

Order 7, R. 11 does not apply to applications 
to sue in forma pauperis. When the plaintiff 
is given time to make up the deficiency in 
the court-fee and within the time so allowed, 
he applies for permission to continue the suit 
as a pauper, the application should be con¬ 
sidered on merits and the plaint should not 
be rejected for failure to pay the deficient 
court-fee. AIR 1936 Cal 221, Relied on. 

(Para 3) 

Anno: Civil P. C., O. 7, R. 11 N. 5; O. 33 R. 1 

N. 2. 

(c) Civil P. C. (1908), O. 33, R. 2 — Leave 
asked for, at later stage of suit — Procedure. 

The procedure in Rr. 2-8 is essentially 
meant for applications instituted in forma 
pauperis a& the inception* When a suit has 


already been registered in the ordinary way, 
and leave is asked for at later stage, it is 
obviously unnecessary to include a plaint as 
required under R. 2. The Court in the exer¬ 
cise of its inherent power should dispose of 
the application on merits after notice to the 
opposite side. (Para 4) 

Anno: Civil P. C., O. 33, R. 2 N. 1. 

CASES REFERRED: Paras 

(A) (V23) AIR 1936 Cal 221: 162 Ind Cas 689 3 

(B) (V20) AIR 1933 Cal 238: 141 Ind Cas 135 3 

(C) (V16) AIR 1929 Mad 828: 53 Mad 43 4 

(D) (V38) AIR 1951 Mad 841: 1951-1 Mad LJ 

446 . 4 

N. V. Ramachandra Rao, for Petitioner; B. V. 

Rama Rao, for Respondents. 

ORDER: This revision petition is directed 

against the order of the District Judge, Banga¬ 
lore, rejecting I. A. No. 3 filed by the plaintiff in 

O. S. No. 81 of 1951-52. 

(2) The said original suit was filed by the plain¬ 
tiff for partition and possession of his l/4th share 
in the family properties, alleging that he was in 
joint possession, on payment of a fixed court-fee 
of Rs. 50/-. Later, an amendment of the plaint 
to include a prayer for cancellation of a release 
deed was sought for and granted by the Court. 
In consequence of the amendment granted, the 
plaintiff was required to pay an additional court- 
fee of Rs. 975/-. Pleading his inability to meet 
the heavy demand, he filed an application (I A. 
No. 3) under O. 33, R. 1, Civil P. C., through his 
counsel for permission to continue the suit as a 
pauper. The trial Court held that such an appli¬ 
cation in pending proceedings is not maintainable. 

(3> Mr. Rama Rao, the learned Advocate for the 
respondent, frankly admitted that he is unable to 
support the order of the trial Court on the 
grounds mentioned therein, but contended that 
the application is liable to be rejected on other 
grounds. I am unable to agree with the learned 
District Judge that the suit filed in the ordinary 
way could not be continued at a later stage as a 
pauper suit. It is a recognised principle that the 
Court which has the power to permit, on certain 
grounds, the institution of a suit in forma pau¬ 
peris, be deemed to possess power to continue the 
suit on similar grounds at a later stage provided 
the then circumstances justify such a course. 

In — ‘Mahomed Fateh Nasib v. Saradindu 
Mukerjee’, AIR 1936 Cal 221 (A), where a suit had 
been registered as an ordinary suit and the plain¬ 
tiff did not pay the deficient court-fee but applied 
for permission to continue the suit as a pauper, 
it was held that the application should not be 
rejected on the ground that the suit had already 
been registered as an ordinary suit. 

It was contended by the respondent that the 
plaintiff, not having paid the requisite court-fee 
as directed, the suit should have been dismissed 
under O. 7, R. 11, Civil P. C. Order 7, R. 11, does 
not apply to applications to sue in forma pau¬ 
peris. When the plaintiff is given time to make 
up the deficiency in the court-fee and within the 
time so allowed, he applies for permission to con¬ 
tinue the suit as a pauper, the application should 
be considered on merits and the plaint should not 
be rejected for failure to pay the deficient court- 
fee (Vide — ‘Surendra Chandra v. Showdamini 
Roy’, AIR 1933 Cal 238 (B) ). The same High 
Court has laid down in — ‘AIR 1936 Cal 221 (A)’ 
that 

“the mandatory provisions contained in O. 7, 
R. 11, are intended for cases when no other com¬ 
plications intervene and the Court has suffi¬ 
cient inherent power to depart from the normal 
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procedure to suit the exigencies of the situation.’’ 
Order 33 prescribes a special procedure to aid a 
person not having sufficient means to P a * 
court-fee to institute a suit as a pauper Provided 
he fulfils the conditions laid down in the said 
Order and there is no prohibition to extend the . 
benefit of the said provision at any stage of the 
suit or to withdraw the concession and dispaupei 
the suitor if circumstances justify such a proce- 

(4) It is next argued that the application is 
liable to be rejected on the ground that^it was not 
presented in person as required by R. o ol 0. 66. 
Rule 1 of O. 33 enables the filing of suits in forma 
pauperis. Rule 2 prescribes the contents of 
the petition to include a plaint in detail and 
under R. 3, the application has to be presented 
in person or by a duly authorised agent. Rule o 
provides for registration of the application, when 
admitted, as a regular suit. This procedure is 
essentially meant for applications instituted in 
forma pauperis at the inception. When a suit has 
already been registered in the ordinary way, it is 
obviously unnecessary to include a plaint as re¬ 
quired under R. 2. In a similar case — ‘Subba 
Rao v. Venkataratnam’, AIR 1929 Mad *8 (C), 
the Madras High Court held that an application 
should not be dismissed because it w’as not in ac¬ 
cordance with Rr. 2 to 8 of O. 33, Civil P. C., but 

the Court in the exercise of its inherent power 
should dispose of the application on merits aftei 
notice to the opposite side. The respondent relied 
upon a recent decision reported in — ■Parvathi 
Ammal v. Meenakshi Ammal’, AIR 1951 Mad 841 
(D) in support of the proposition that an applica¬ 
tion presented not in person by the applicant but 
through the counsel was held to have been not 
validly presented under O. 33. That case is dis¬ 
tinguishable from the facts of the present peti¬ 
tion, as in that case it was held to be a fresh 
suit and not an application in pending proceed¬ 
ings to continue the suit as a pauper. In that 
case, the original plaint was returned as not 
being within the jurisdiction of the Court, and 
the case ended. It was re-presented arter making 
an amendment suo motu to bring it within the 
jurisdiction of the same Court. It was therefore 
held that being a fresh suit the petitioner had not 
complied with the provision that it should have 
been presented in person. 

In the circumstances of the present case, there 
is no doubt that an application to continue the 
suit as a pauper is maintainable and should have 
been enquired into and disposed of on merits. I, 
therefore, set aside the order *of the trial Court 
and remit the application back for disposal on 
merits. The costs of this petition will be costs in 
the cause and will abide the final result; Advo¬ 
cate’s fee is Rs. 15/-. 

r.G.D. Case remanded. 
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VENKATARAMAIYA AND MALLAPPA JJ. 

(5-3-1953) 

Papiahachary, Decree-holder-Petitioner v. Guru- 
samappa and others, Judgment-debtors-Respon- 
dents. 

Civil Revn. Petn. No. 69 of 1952-53, against order 
of Sm. C. C. J., Bangalore, D/- 20-3-1952. 

(a) Limitation Act (1908), Art. 182 — Revival 
and continuation. 

First execution application for sale of cer¬ 
tain movables filed within limitation — Claim 
T>y third person and stay of sale of movables 
— Execution dismissed on 21-12-1943 for satis- 
tical purposes as there was no other prayer 


dismissed on 6-3-1945 — Claim allowed on luiu- 
promise and attachment of movables raised 
Third execution filed on 23-12-1948 praying for 
arrest of judgment-debtor and lor attachment 
of other movables: Held that the third execu¬ 
tion could not be treated as a continuation of 
the previous applications as the piayers for 
relief were not the same as in the pievious 
applications and as such it was barred under 

Arc. 182(5). o _ on (Paia 

Anno: Lim. Act, Art. 182 N. 143 Pt. 20. 

(b) Limitation Act (1908), S. 20 — Duly autho¬ 
rised agent. 

A claimant of attached property cannot be 
said to be the agent of the judgment-debtor 
within the meaning of S. 20. In fact then- 
interests are adverse to each other. (Paia 5) 
Anno: Lim. Act, S. 20 N. 18. 

CASE REFERRED: Para 

(A) (’41) 19 Mys LJ 82 2 

Y. Adinarayan Rao, for Petitioner; H. Nan- 
junda Sastry, for Respondents Nos. 1 to 3. 

ORDER: The short point for consideration in 
this revision petition is whether Execution Appli¬ 
cation No. 889 of 48-49 on the hie of the Court 
of Small Causes, Bangalore, filed on 23-12-1948 is 
in time or whether it Is barred by time. The de¬ 
cree which is sought to be executed was passed 
on 10-6-1940. In Execution Case No. 976 of 41-42 
certain moveables and immoveables were attached 
but the execution application was dismissed as 
being old and the attachment was ordered to sub¬ 
sist. In Execution No. 84 ol 43-44 the moveables 
attached in the previous execution case were 
sought to be sold. But a third person one Venka- 
tachalam, who is not the judgment-debtor, filed a 
suit in O. S. No. 224 of 43-44 claiming that the 
moveables attached are his and got an order to 
stay sale of the moveables sought to be sold in 
that execution case. The result was that the. 
execution application was dismissed as there was 
no prayer in that execution application loi pio- 
ceeding against the judgment-debtor in respect of 
any other property or by his arrest. Thereafter 
O. S. No. 224 ol 43-44 was dismissed lor default 
on 30-11-1944. 

Then the decree-holder filed Execution Case No. 
459 of 44-45 lor proceeding with the sale of the 
moveables already referred to but this was dis¬ 
missed on 6-3-1945 on account of default ol' the 
decree-holder to pay process fee and to file a copy 
of the attachment list. The original suit was, how¬ 
ever, restored to file on 20-12-1946 and ended in a 
compromise decree on 17-2-1948. According to the 
compromise the claimant paid Rs. 140/- with the 
resuTo that the attachment of the moveables is 
raised and his claim to the same is allowed. The 
decree-holder then filed Execution 889 of 48-49 on 
23-12-48 for arrest of the judgment-debtor and for 
attachment of other moveables. It will be noticed 
that this execution application is not only beyond 
three years from 21-12-1943 on which Execution 
Case No. 84 of 43-44 was dismissed but also more 
than 3 years from 6-3-1945 on which Execution 
No. 459 of 44-45 was dismissed. The Execution 
Application No. 889 of 48-49 is on the face of it 
barred by time. 

(2) It has however to be observed that it has 
been established by a long series of cases in our 
High Court that where an execution application 
Is dismissed for satlstical purposes on the ground 
that execution has been stayed or dismissed for 
no fault of decree-holder the first execution appli¬ 
cation after the bar is removed in case it had been 
stayed, must be treated as an application for a 
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revival of the previous execution case dismissed 
lor salisrical purposes and not as a fresh execu- 
i ion application for purposes of Arts. 181 and 182, 
Limitation Act. We need refer only to — ‘Ven- 
kate Gowda v. Mudli Setty’. 19 Mys LJ 82 (A) 
and the case law referred to in it. 

<3> It is contended that since Execution No. 84 
of 43-44 was stayed pending decision in O. S. No. 
224 of 43-44, and that case must be deemed to be 
pending till it was disposed of by compromise on 
17-2-1948. the period between the stay and the 
compromise must be excluded. What was stayed 
however is sale of moveables sought to be sold in 
Execution No. 84 of 43-44 and the decree-holder 
was not prevented by any stay order from pro¬ 
ceedings against the other properties of the judg¬ 
ment-debtor or by his arrest. As such, while a 
fresh execution application after the stay order 
ceased to be operative, for proceeding with execu¬ 
tion of the decree to the extent the stay order 
had come in the way of execution of the decree 
may be taken as a revival of the old execution 
case, it cannot be said that an execution applica¬ 
tion for execution of the decree to the extent the 
stay order did not come in the way of its execu¬ 
tion. is a revival of the old case and that it is not 
governed by Arts. 181 and 182 if it is filed beyond 
time as provided in those articles. 

(4) When an execution application is dismissed 
for statistical purposes as, for instance, on the 
ground that it is one year old, though the decree- 
holder is diligent, it is contended that it is open 
to him to file a fresh execution application to 
continue the previous execution application dis¬ 
missed for no fault of his. The new application 
filed to revive the old proceedings is not barred 
though it is filed more than 12 years after the 
decree but this contention is correct only to the 
extent that the new application seeks relief claim¬ 
ed in the previous execution application dismissed 
• for statistical purposes. If there is a fresh prayer, 
the new application must be treated as a fresh 
[application to that extent. In this case the con¬ 
tention would have been held good in case the 
prayer in Execution 459 of 44-45 was the same as 
the prayer in Execution No. 889 of 48-49 as in 
such cases it may have to be taken that the dis¬ 
posal in the previous case is for statistical pur¬ 
poses and the later execution application in which 
the same prayer is made is a continuation of the 
, previous execution application dismissed for statis¬ 
tical purposes. In this case, however, attachment 
of the moveables for the sale of which Execution 
.No. 84 of 43-44 was filed is not sought. In fact 
the attachment of those moveables has been 
raised. What is sought is the attachment of other 
[moveables of the judgment-debtor, i.e., the prayers 
in the two execution aoplications are not the same 
though they are similar. It cannot therefore be 
said in any sense that Execution No. 889 of 48-49 
.can be taken as a continuation of Execution No. 84 
of 43-44 even if it is deemed that the disposal 
of that execution case is merely for statistical 
(purposes. Then again there is now a prayer for 
arrest of the judgment-debtor and in respect of 
this prayer it cannot be said that it is even similar 
to the prayer made in Execution No. 84 of 43-44. 
It was also contended that Execution No. 975 
of 41-42 was disoosed of for statistical purposes. 
It is admitted that the prayer in that case was 
for attachment of certain immoveables and for 
attachment and sale of moveables already refer¬ 
red to. As such, the present execution application, 
i.e.. Execution No. 889 of 48-49 on the file of the 
Court of Small Causes, Bangalore, in which the 
relief sought is attachment and sale of other 
moveables and arrest of judgment-debtor can, 
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under no circumstances, be deemed to be a con¬ 
tinuation of Execution No. 975 of 41-42 in which 
no such prayer had been made. As the prayer 
in the present execution application is totally 
different from the previous execution applications, 
the contention of the decree-holder that the pre¬ 
sent execution application must be deemed to be 
a continuation of either Execution No. 84 of 43-44 
or of 975 of 41-42 fails. 

(5) There is only one other contention raised 
on behalf of the decree-holder for the purpose of 
showing that the execution application under con¬ 
sideration is in time. It is contended that a sum 
of Rs. 140/- has been paid by the plaintiff in O. S. 
No. 224 of 43-44 and that payment must be deemed 
to be the payment on behalf of the judgment- 
debtor for purposes of S. 20, Limitation Act. In 
the first place this point has not been relied upon 
in the execution application and in the second 
place it cannot be said under any circumstances 
that the claimant is an agent of the judgment- 
debtor and in fact their interests are adverse to 
each other. Moreover, no allegation is made and 
no attempt is made to prove that payment is either 
toward^ the interest or towards the principal and 
that the payment has been evidenced by an 
acknowledgment in the hand-writing of, or in a 
writing signed by, the person making the pay¬ 
ment. 

(6) On the whole there is no substance in any 
of the contentions raised by the decree-holder. 
The lower Court was right in holding that the 
execution application is time barred. This revi¬ 
sion petition is therefore dismissed with costs. 

K.S.B. Revision dismissed. 
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VENKATARAMAIYA J. (18-2-1954) 

M. Seshagiri Rao, Petitioner v. The State of 
Mysore, Complainant-Respondent. 

Criminal Revn. Petn. No. 300 of 1953, against 
conviction and sentence passed by Special First 
Class Magistrate, Ramanagaram, in C. C. No. 949 
of 1953. 

(a) Mysore Police Act (5 of 1908), S. 56 (o) — 
Scope. 

For the purpose of Cl. (o) of S. 56. it is 
enough that in a public street indecent lan¬ 
guage is indulged in with or without parti¬ 
cular reference to an individual and so the 
non-examination of any one cannot have the 
significance which it may otherwise have, pro¬ 
vided there is proof of the alleged utterance. 

(Para 1) 

(b) Criminal P. C. (1898), S. 263 — Contents of 
judgment. 

The judgment in a summary trial should be 
such as to enable a higher Court to know 
from a perusal of the same, the nature of the 
case, substance of the evidence and the rae- 
sons for the conclusion arrived at. The ac¬ 
cused is under a handicap in challenging the 
conviction in a summary trial but this should 
not lead to his being dealt with arbitrarily. 

(Para 2) 

Anno: Cr. P. C., S. 263 N. 2. 

(c) Criminal P. C. (1898), Ss. 265 and 537 — 
Failure to sign judgment — Effect. 

The omission of the Magistrate to put his 
signature on the judgment by writing his name 
instead of the initials is a mere irregularity 
not affecting the legality of the conviction. It 
is desirable, however, that Magistrates should 
avoid this and not give room for criticism on 
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For the contention that the judgment is invalid 
as it does not bear the signature of the Magistrate 
the decision of — Sundaram Chetty J. — 
‘Brahmaiah v. Emperor’, AIR 1930 Mad 867 (A) 
was cited. In that case which was tried sum¬ 
marily by a Bench of Magistrates the, judgment 
was signed by two of them and initialled by one. 
The learned Judge considering the words of S. 265 
of the Code “a judgment shall be signed by each 

member of the Bench.” and the meaning 

attached to the word signing’ in cases relating to 
will and risk note, and warrant of arrest, held 

that the 

"requirements of public policy necessitate the 
writing of the full name of the Magistrate \vhc> 
signs the judgment and the mere putting in of 
the initials is not a sufficient compliance^with 
the mandatory provisions of the section.” 

But a Division Bench of the same Court held in 
T. M. A. Nathan v. Emperor’, AIR 1930 Mad 


the score of the provisions of the Code not 
being duly complied with. AIR 1954 SC 184, 

AIR 1925 All 299, Rel. on. (Para 3) 

Anno: Cr. P. C., S. 265 N. 3; S. 537 N. 12. 

CASES REFERRED: Paras 

(A) (V17) AIR 1930 Mad 867: 32 Cri LJ 430 

<B) (V17) AIR 1930 Mad 187: 31 Cri LJ 715 

<C) (V12) AIR 1925 All 299: 26 Cri LJ 688 

(D) (V41) AIR 1954 SC 194: 1954 Cri LJ 475 

(SC) 2 

S. K. Venkataranga Iyengar, for Petitioner; Advo¬ 
cate-General, for the State. 

ORDER: The petitioner has been convicted 

under cl. (o) of S. 56, Mysore Police Act, for 

having uttered abusive words in indecent language 
in a public street and sentenced to pay a fine of 
four annas. The case was tried summarily and 
in view of S. 263, Criminal P. C., the correctness 
of the conviction has to be mainly determined 
from the judgment in the case. Sri S. K. Venka¬ 
taranga Iyengar, learned counsel for the petitioner, 
contended that according to the report made by 
the police, the offence alleged is one falling under 
cl. (rj of S. 56 which requires that the words 
uttered should not only be abusive and in a street 
but also intended or likely to cause breach of the 
peace, that since there is no finding that the 
words were intended or likely to cause it, the 
conviction is erroneous. Under cl. <o> mere use 
•of indecent language is punishable. The word 
'indecent’ is not found in cl. (r). That the words 
attributed to the accused are indecent admits of 
no doubt. 

The accused was asked whether he gave ex¬ 
pression to these and if it is proved that he utter¬ 
ed the words the conviction under cl. (o) cannot 
be said to be wrong whatever may have been al¬ 
leged by the police. It was next urged that the 
person with reference to whom the words were 
uttered has not been examined and that the case 
is concocted. For the purpose of cl. (o) it is 
enough that in a public street indecent language 
is indulged in with or without particular reference 
to an individual and so the non-examination of 
any one cannot have the significance which it 
may otherwise have, provided there is proof ot the 
alleged utterance. The accused in his statement 
mentions ill-will on the part of the Sub-Inspector 
who is not a witness but does not impute any 
motive for the witnesses who have been examined 
to implicate him unnecessarily. Their version 
cannot therefore be discarded as false. If this is 
believed, as has been done by the lower Court, the 
conviction is justified. 

(2) The objection strenuously put forward to the 
conviction is that the judgment is defective inas¬ 
much as the names of witnesses and the particu¬ 
lars of the evidence of each are not set forth in 
sufficient detail and that it does not bear the sig¬ 
nature of the Magistrate. It is true that in a 
case of this kind the requirements of S. 263 should 
be satisfied as the judgment is almost the sole 
record to be looked into and the reasons for the 
decision are to be gathered from it. As pointed 
out in many cases the judgment should be such as 
to enable a higher Court to know from a perusal 
of the same the nature of the case, substance of 
the evidence and the reasons for the conclusion 
arrived at. The accused is under a handicap in 
challenging the conviction in a summary trial but 
this should not lead to his being dealt with arbi¬ 
trarily. The evidence may well have been referred 
to in some detail and the requirements for con¬ 
stituting the offence noticed in the judgment but 
I do not think that these are serious flaws. 


187 (B). that a judgment of a Bench of MagLs- 
trates signed only by the Chairman of the Bench 
does not affect the conviction though S. 265 of the 
Code required that by whomsoever the judgment 
and record may have been written these shall t>e 
signed by all the members present and that the 
omission as to the signing was an irregularity which 
occasioned no failure of justice and curable undei 
S. 537 of the Code, since all the members had 
signed the register in which the sentence was 
embodied. 

In — ‘Ram Sukh v. Emperor’, AIR 1925 All 299 
(C> Mukerji J. expressed that the omission of a 
Magistrate to sign the judgment is an irregularity 
covered by S. 537 of the Code and added 

"It will be deplorable if after a trial the judg¬ 
ment has to be set aside and a retrial has to be 
ordered simply because the learned Magistrate 
forgot to sign the judgment and date it. The 
irregularity does not affect the merits of the 
case and therefore this point fails.” 

As to what is essential for consideration about a • 
judgment in a criminal case, Bose J. in the course 
of the judgment of the Supreme Court — ‘Suren- 
dra Singh v. State of Uttar Pradesh’, AIR 1954 
SC 194 (D) at p. 196 states 

"Small irregularities in the matter of pronounce¬ 
ment or the mode of delivery do not matter 
but the substance of the thing must be there; 
that can neither be blurred or left to inference 
and conjecture nor can it be vague. All the 
rest—the manner in which it is to be recorded, 
the way in which it Is to be authenticated, the 
signing and the sealing, all the rules designed 
to secure certainty about its content and matter 
can be cured—If a judgment happens not to be 
signed and is inadvertently acted on and exe¬ 
cuted the proceedings consequent on it would 
be valid.” 

(3) The omission of the Magistrate to put his 
signature by writing his name instead of the 
initials is in the circumstances a mere irregularity 
not affecting the legality of the conviction. It is 
desirable that the Magistrate should avoid this in 
future and not give room for criticism on the 
score of the provisions of the Code not being duly 
complied with. 

(4) There are no good grounds for interference. 
The petition is hence dismissed. 

K.S.B. Petition dismissed. 
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MEDAFA C. J. AND VASUDEVAMURTHY J. 

(4-2-1954) 

Abdul Shakoor and another, Appellants v. Cus¬ 
todian of Evacuee Property in Bangalore, Respon¬ 
dent. 

Regular Appeals Nos. 5 and 6 of 1953 connected 
with Writ Petns. Nos. 67 & 68 of 1953, against the 
order of Revenue Commissioner & Custodian of 
Evacuee Properly, Mysore, D/- 2-12-1952. 

(a) Mysore Administration of Evacuee Property 
(Emergency) Act (47 of 1949), S. 30 — Right of 
appeal — Act repealed subsequently — Effect of 
repeal on right — (Civil P. C. (1908), S. 96). 

Ordinarily the law in force at the time the 
action started must govern the decision of such 
action at all stages. The right of appeal which 
Is a matter of substantive right, and not one 
relating merely to procedure, becomes vested 
in a party when proceedings are first initiated 
in, and before a decision is given by, the in¬ 
ferior Court. Such a vested right cannot be 
taken away except by express enactment or 
necessary intendment. The right of appeal, 
which had been expressly granted under S. 30 
of the Mysore Administration of Evacuee Pro¬ 
perty (Emergency) Act (47 of 1949) in respect 
of proceedings initiated under S. 5 of that Act. 
was not taken away either expressly or by 
necessary intendment by the subsequent Acts, 
namely, the Mysore Administration of Evacuee 
Property Second (Emergency) Act (74 of 1949) 
or the Administration of Evacuee Property 
Act (31 of 1950). AIR 1953 SC 221. Foil. 

(Paras 3, 4, 6) 

Anno: C. P. C., S. 96, N. 2. 

(b) Mysore Administration of Evacuee Property 
(Emergency) Act (47 of 1949), S. 2(c) — “Leaves 
or has left” — Temporary leaving. 

The words “leaves or has left “imply some 
amount of permanent stay or residence outside 
India, though not to the extent of completely 
abandoning the Indian domicile. It could 
never have been the object of the Legislature 
when they enacted the Mysore Administra¬ 
tion of Evacuee Property (Emergency) Act (47 
of 1949) to declare people who had gone out 
of Mysore for a short time and had returned 
to Mysore even long before that Act was con¬ 
templated. i.e., between 1-3-47 and 7-7-49. as 
evacuees or to declare their properties as eva¬ 
cuee properties and to render them homeless 
paupers even if they chose to continue to re¬ 
side in Mysore or drive them out of India (in- 
less their cases fell under sub-cls. (ii) and (iii) 
of S. 2(c). AIR 1953 Pat 112, Rel. on. 

(Para 16) 

(c) Mysore Administration of Evacuee Property 
(Emergency) Act (47 of 1949), S. 2(c) — Re¬ 
mittance of funds to members of family in Pakis¬ 
tan or for trade purpose — (Administration of 
Evacuee Property Act (1950), S. 2(d) ). 

The definition of “evacuee” in S. 2(c) applies 
to the person who is to be found to be an 
evacuee. Merely because some members of his 
family have migrated to Pakistan and he has 
sent some monies to them the person cannot 
be treated as an evacuee and his property in 
India as evacuee property. If the persons 
have transferred some funds for legitimate 
purposes of either their trade or for providing 
maintenance to the members of their family 
who might have left for Pakistan on account 
of disturbances, it w'ill not necessarily make 
such persons evacuees. (Para 18K 


(d) Mysore Administration of Evacuee Property 
(Emergency) Act (47 of 1949), S. 2(c) — Evacuee 
— Members of family in Pakistan — (Adminis¬ 
tration of Evacuee Property Act (1950), S. 2(d) ). 

There is nothing in the definition of eva¬ 
cuee which will justify holding that if some 
members of a family of a person are in Pakis¬ 
tan or have migrated to Pakistan on account 
of the disturbances or are living there, the 
person in India is an evacuee. (Para 19) 

(e) Constitution of India, Art. 7 — “Migrated”- 
The expression “migrated from the territory 

of India to the territory now included in 
Pakistan” as used in Art. 7 can only mean de¬ 
parture from the territory of India to Pakis¬ 
tan with the intention of residence or settle¬ 
ment in that country. (Para 21) 

Anno: Const, of India, Art. 7 N. 2. 

(f) Constitution of India, Art. 7 — Temporary 
visit to another country. 

A temporary visit to another country on 
business or otherwise cannot amount to migra¬ 
tion. Whether a person has migrated from 
one country to another or has gone there on a 
temporary visit is primarily a question of fact 
which will have to be decided on the circum¬ 
stances of each case. AIR 1952 All 257, Foil. 

(Para 21) 

Anno: Const, of India, Art. 7 N. 2. 

CASES REFERRED: Para* 

(A) (V40) AIR 1953 SC 221: 1953 SCR 987 (SC) 6 

(B) (1905) 1905 AC 369: 74 LJPC 77 6 

(C) (’08) 32 Bom 337: ID Bom LR 330 6, 7, 8 

(D) (V14) AIR 1927 PC 242: 9 Lah 284 (PC) 

6, 7, & 

(E) (V15) AIR 1928 Lah 627: 10 Lah 165 (FB) 6 

(F) (V15) AIR 1928 Cal 640: 56 Cal 512 (FB) 6 

(G) (V31) AIR 1944 Bom 252: 46 Cri LJ 328 6 

(H> (V16) AIR 1929 Mad 381: 52 Mad 361 (SB) 6 

(I) (V15) AIR 1928 All 437: 50 All 965 (FB) 6 

(J) (V37) AIR 1950 Nag 177: ILR (1950) Nag 

532 (FB) 6 

(K> (V39> AIR 1952 Punj 103: ILR (1951) Punj 
395 (FB) 6 

(L» (V18) AIR 1931 Cal 100: 129 Ind Cas 849 6 

(M) V38) AIR 1951 SC 124: 52 Cri LJ 391 (SC) & 

(N) (V39) AIR 1952 SC 409: ILR (1953) Patiala 

9 (SC) 6 

( O) (V39) AIR 1952 Pat 380 6 

(P) (V30) AIR 1943 Mad 208 (1): 1942-2 Mad 

LJ 667 7 

(Q> (V31) AIR 1944 Mad 148: 215 Ind Cas 65 7 

(R) (’47) 52 Mys HCR 455 £ 

(S> (V41) AIR 1954 Mad 103: 1953-2 Mad LJ 
340 (FB) 11 

(T> CV37) AIR 1950 Pat 318: 29 Pat 318 11 

(U) (V38) AIR 1951 SC 230: 1951 SCJ 334 (SC) 11 

(V) (V40) AIR 1953 Pat 112: 32 Pat 131 IS 

(W) (V40) AIR 1953 SC 298: 1953 SCR 691 (SC) 17 

(X) (V39) AIR 1952 All 257: 1952 Cri LJ 553 21 

K. Rajah Iyer and Mahomed Haneef, for Appel¬ 
lants: Nittoor Srinivasa Rao, Advocate-General, 

for Respondent. 

VASUDEVAMURTHY j.: 

The above two appeals are by two brothers 

Khan Saheb Abdul Ghani and Khan Saheb Abdul 
Shacoor against a common order dated 2-12-1952 
passed by the Revenue Commissioner and Custo¬ 
dian of Evacuee Property in Mysore in Evacuee 
Property Case No. 12/51-52. The two writ peti¬ 
tions are by the same parties and are made under 
Art. 226 of the Constitution of India and therein 
they have prayed that the same order of the Cus¬ 
todian may be quashed by a suitable writ. 

(2) This case has had a chequered history to 
which it is necessary briefly to refer. Shortly after 
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the partition between what is now known as the 
territory of India and Pakistan, the then Govern¬ 
ment of His Highness the Maharaja of Mysore 
being satisfied that circumstances existed which 
rendered it necessary to take immediate action to 
provide for the administration of evacuee property 
in Mysore and in exercise of the powers conferred 
by sub-s. (1) of S. 31 of the Government of 
Mysore Act of 1940 enacted Act No. 47 of 1949— 
The Mysore Administration of Evacuee Property 
(Emergency) Act of 1949. Thereafter the Custo¬ 
dian of evacuee property in Mysore, by virtue of 
his powers under S. 6 of that Act, notified in the 
Mysore Gazette dated 21-9-1949 the properties of 
the appellants as evacuee properties which had 
vested in him under the Act. 

The appellants then applied to him under S. 8 
objecting to their properties being so treated and 
their applications were transferred for enquiry to 
the Deputy Commissioner and Deputy Custodian 
of Bangalore District. He overruled their objec¬ 
tions and declared their properties as evacuee 
properties by an order dated 17-4-1950. Against 
that order the appellants appealed to the Custo¬ 
dian and that officer passed a long and considered 
order on 22-8-1950. He found that there was not 
sufficient evidence to treat the appellants as 
evacuees as defined in S. 2 (c) (i), (ii) and (hi) 
of the first (Emergency) Act and that conse¬ 
quently the properties in question belonging to the 
appellants could not be treated as evacuee pro¬ 
perties. He, therefore, set aside the order of the 
Deputy Custodian and allowed the appeals. 

He made a reference to the first (Emergency) 
Act apparently because by that time in Mysore 
a second Act had been passed by the Government 
oi His Highness the Maharaja of Mysore—Act 74 
of 1949—The Mysore Administration of Evacuee 
Property Second (Emergency) Act. Subsequent to 
that order the Custodian General issued notice 
t.o the appellants on 3-10-1950 calling upon them 
to show cause why the order of the Custodian 
should not be revised. That notice purported to 
be under S. 27 of Act 31 of 1950 which was an 
Act enacted by Parliament on 17-4-1950 called the 
Administration of Evacuee Property Act of 1950. 
The Custodian General, who was not the Custo¬ 
dian General who issued notice, then heard argu¬ 
ments and made an order on 13-9-52 setting aside 
the order passed by the Custodian and he sent 
the case back to him with a direction that he 
should proceed to dispose of the case in the light 
of the evidence already recorded before his pre¬ 
decessor and such other evidence as may be pro¬ 
duced by the appellants. 

On receipt of the records the then Custodian 
made an interim order on 7-4-52 noting down 
certain points on which he thought evidence 
should be recorded. He also noted the names of 
certain witnesses who might be examined in addi¬ 
tion to those who may be produced by the appel¬ 
lants and referred the matter to the Deputy 
Custodian of Bangalore for recording such evi¬ 
dence and re-submitting the file to himself for 
disposal. The Deputy Custodian accordingly 
recorded evidence and returned the records to the 
Custodian. The Custodian issued another notice 
on 10-7-52 calling upon the appellants to show 
cause why an order should not be passed declaring 
them as evacuees or in the alternative as intend¬ 
ing evacuees and their properties as evacuee pro¬ 
perty under the provisions of Act 31 of 1950. 

The appellants objected to this notice by an 
application dated 4-8-52. They represented that 
the proceedings against them were started under 
S. 8 of the Mysore Act 47 of 1949 and their claims 
Were filed under S. 8 of the same Act. The 


Deputy Custodian had passed orders dismissing 
their claim; but on appeal it had been decided 
by the Custodian that though meanwhile other 
Acts had come into force both in Mysore and in 
India- relating to evacuee property, their case was 
governed by Act 47 of 1949 which was the law in 
force when the proceedings were taken, and he 
had found that there was not enough evidence 
to treat the appellants as evacuees as defined in 
S. 2 (C) (i), (ii) and (iii) of Act 47 of 1949. He 
had therefore set aside the order of the Deputy 
Custodian, Bangalore, and allowed the appeal. 

The Custodian General while remanding the 
case to the Custodian had observed that the 
Custodian himself should dispose of the matter as 
that would give a chance to the appellants to 
appeal against any adverse decision and that 
having regard to the scope of the order oi remand 
by the Custodian General the enquiry should be 
confined only to the narrow question as to whe¬ 
ther the appellants were not evacuees within the 
meaning of S. 2 (c) of Act 47 oi 1949; and they 
wanted the Commissioner to withdraw and cancel 
the notice Issued to them. 

On this application the Custodian made a con¬ 
sidered order on 6-9-1952. He held that while in 
law there couid be no objection ior proceedings 
being taken in terms of the notice issued to the 
appellants, yet having due regard to the repre¬ 
sentations made by them that they would thereby 
be deprived of the right of appeal they would have 
had if such proceedings were to be started by 
the Deputy Custodian instead ol' the Custodian he 
was inclined on grounds of equity to concede the 
point with regard to the present proceedings 
before him and to confine the enquiry to the 
issue as to whether the appellants were evacuees 
or not within the meaning of S. 2 (c) (in That 
order, he observed, should not however be taken 
as a bar to any action that may be taken against 
the appellants independently under S. 19 of the 
Evacuee Property Act of 1950 at a later stage if 
necessary. The Custodian, who was not the Custo¬ 
dian who passed the first order, then made a 
final order on 2-12-1952 holding that the appel¬ 
lants were to be treated as evacuees and their 
properties as evacuee properties; and it is against 
that order that the appellants have come up in 
appeal to this Court. 

(3) The appeals are made under S. 30 of Act 
47 of 1949 under which any person aggrieved by 
an order made under S. 8 may prefer an appeal 
to the High Court whether the original order 
has been passed by the Custodian, the Additional 
Custodian or the authorized Deputy Custodian. 
A preliminary objection has been taken on behalf 
of the respondent to the maintainability of the 
appeals and it is urged that by the time the 
Custodian passed the first order of August 1950, 
Act 47 of 1949 had been repealed and superseded 
by S. 53 of Act 74 of 1949 and later by S. 58 of 
Act 31 of 1950 which provided for no appeal to 
the High Court but only for revision by the 
Custodian General under S. 27 against an order 
like the one with which we are concerned in 
this case. 

Reference has been made to the saving clause 
contained in those sections which provide that 
anything done or any action taken in exercise of 
any power conferred by the said Act 47 of 1949 
shall be deemed to have been done or taken in 
the exercise of the powers conferred by these later 
Acts, and it is argued that the same means that 
the remedies open to a person aggrieved by an 
older ot the Custodian can only be under S. 27 
ol Act 31 of 1950. It is also urged that the appel¬ 
lants have acquiesced in and submitted them- 
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selves to the jurisdiction of the Custodian General 
and cannot now challenge the revisional jurisdic¬ 
tion he has exercised in this case. 

In answer Air. Rajah Iyer, learned Counsel for 
the appellants, has urged that the right of appeal 
which had been expressly granted under S. 30 
of Act 47 of 1949 in respect of proceedings ini¬ 
tiated under S. 5 of that Act was in the nature 
of a substantive right and not one which related 
merely to procedure, that such a right to which 
the appellants had become entitled could not and 
iiad not been taken away except expressly by the 
subsequent Act, that the first order of the Custo¬ 
dian of August 1950 became final and was not 
subject to any revision by any other higher 
authority and that the action taken and order 
made bv the Custodian General revising that 
order was ‘ultra vires’ and without jurisdiction 
and not in accordance with law. He represents 
that his clients have all along been contending 
before the Custodian and Custodian General that 
the proceedings in these cases which were ini¬ 
tiated under Act 47 of 1949 were to be conducted 
and are governed by that Act alone notwith¬ 
standing the changes made in the succeeding 
statutes. 

He further represents that even before the 
Custodian General this aspect was raised in the 
course of the arguments and an application was 
also made to that effect to the Custodian on 
4-8-1952, which we have already noticed above. He 
has also relied on the terms of a notice dated 
10-10-1952 issued by the Custodian which refers 
to the ‘status quo ante’ as having been restored 
as a result of the order of the Custodian General 
and the properties again vesting in the Custodian 
during the pendency of the case. He also urges 
that there can be neither acquiescence nor sub¬ 
mission to a jurisdiction which did not exist and, 
that notwithstanding their objection, the Custo¬ 
dian General exercised his revisional powers, that 
in any event he has made no final order against 
the appellants but has merely directed a further 
enquiry by the Custodian, that even the Custo¬ 
dian in Mysore has in his first order conceded 
and recognised that the proceedings were to be 
governed by the old Act and that everyone con¬ 
cerned in this case has understood the proceed¬ 
ings as being governed by that Act alone. 

(4) There is considerable force in the conten¬ 
tions of the appellants. Even the Custodian in 
the course of his order dated 2-12-1952 has con¬ 
ceded in para. 3 that the contention of the appel¬ 
lants that the proceedings before him could only 
be under S. 2 (c) of the Mysore Act 47 of 1949 and 
not under the later Act of 1949 as the same 
could not have retrospective effect. He has held 
thai ordinarily the law in force at the time the 
action started must govern the decision of such 
action at all stages and has referred to Case 
No. 46 decided by the Custodian General in sup¬ 
port of that conclusion. 

(5) For the respondent reference has been made 
to an interim order dated 7-4-52 framing certain 
issues, notices dated 10-7-52 and 12-8-52 purport¬ 
ing to issue under Ss. 22 (b) and 10 (3) of 
Act 31 of 1950 by the Custodian. But in view 
of the circumstance that the appellants’ objec¬ 
tions filed on 4-8-52 pointing out that the pro¬ 
ceedings against them were started under S. 5 
of the Mysore Act 47 of 1949 and that their 
claim was based on S. 5 of the same Act, and 
the order passed thereon on 6-9-52 allowing that 
application and confining the enquiry to the Issue 
as to whether they were evacuees or not within 
the meaning of S. 2 (c) (i), and the finding in 
the last order of the Custodian, these notices 


cannot have much significance. They are indi¬ 
cative of the uncertainty which prevailed in the 
mind of the Custodian with regard to the appli¬ 
cation of the two Acts. 

(6) In — ‘Hoosein Kasam Dada (India) Ltd. 
v. State of Madhya Pradesh’, AIR 1953 SC 221 
(A), Mahajan and S. R. Das JJ. have held: 

“A right of appeal is not merely a matter of 
procedure. It is a matter of substantive right. 
This right of appeal from the decision of an 
inferior tribunal to a superior tribunal becomes 
vested in a party when proceedings are first 
initiated in, and before a decision is given by, 
the inferior Court. Such a vested right cannot 
be taken away except by express enactment or 
necessary intendment. An intention to interfere 
with or to impair or imperil such a vested 
right cannot be presumed unless such intention 
be clearly manifested by express words or neces¬ 
sary implication.” 

In that case the question arose whether the appel¬ 
lant’s appeal was governed by the Central Pro¬ 
vinces and Berar Sales Tax Act when the assess¬ 
ment proceedings were started or by a later 
amended proviso to S. 22 (1) of the Act. The 
Board of Revenue had taken the view that as 
the order of assessment was made after the 
amendment of the section and the appeal was 
filed thereafter, such appeal must be governed by 
the provisions of law as it existed at the time 
the appeal was actually filed and the law as it 
existed before the filing of the appeal could not 
apply to the case. The assessee then moved the 
High Court of Madhya Pradesh under Arts. 226 
and 227 of the Constitution of India for an appro¬ 
priate writ directing the Sales Tax Commissioner 
to admit and hear the appeal without demanding 
payment of the amount of sales tax assessed by 
the Assistant Commissioner of Sales Tax as 
required by the later amendment. 

The High Court dismissed his application and 
the assessee thereupon applied for and obtained 
special leave to appeal to the Supreme Court. 
While allowing the appeal, their Lordships of the 
Supreme Court referred to — ‘Colonial Sugar 
Refining Co. v. Irving’, 1905 AC 369 (B), where 
Lord Macnaghten, who delivered the judgment 
of the Privy Council, said 

“that the only question before the Board was. 
was the appeal to His Majesty in Council a 
right vested in the appellant on the date of 
the passing of the Act or was it merely a 
matter of procedure. It seemed to their Lord- 
ships that the question did not admit of any 
doubt. “To deprive a suitor in a pending action 
of an appeal to a superior tribunal which 
belonged to him as of right is a very different 
thing from regulating procedure. In principle, 
their Lordships see no difference between abo¬ 
lishing an appeal altogether and transferring 
the apneal to a new tribunal. In either case, 
there is an interference with existing rights 
contrary to the well-known general principle 
that statutes are not to be held to act retro¬ 
spectively unless a clear intention to that effect 
is manifested.” 

In the course of their judgment they have refer¬ 
red to — ‘Nana Aba v. Sheku Andu’, 32 Bom 
337 (c>; — ‘Delhi Cloth and General Mills Co 
v. Income-tax Commr., Delhi’, AIR 1927 PC 242 
(D>* — ‘Kirpa Singh v. Rasalldar Ajaipal Singh, 
AIR 1928 Lah 627 (FB) (E>; — ‘Sadar All v. 
Doliluddin Ostagar’, AIR 1928 Cal 640 (FB) (F). 

— ‘Hasan Abdul Karim v. Emperor, AIR 1944 
Bom 252 (G); — ‘In re, Vasudeva Samiar, AIR 
1929 Mad 381 (SB) (H); — ‘Ram Smgha, v. 

Shankar Dayal’, AIR 1928 All 437 (FB) (I), 
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are found in Vol. 1, Rulings of the Custodian 
General, published by the Federal Law Depot, 
Delhi These rulings may not be binding on the 
Civil Courts, but they show that even the Cuslo- 


‘Radhakisan v. Sridhar’, AIR 1950 Nag 177 (FB) 

(j)- _ ‘Gordhandas Baldevdas v. Governor- 

General in Council*, AIR 1952 Punj 103 (FB) (K); 

_ ‘Nagendra Nath v. Mon Mohan Singha, AIR 

1931 Cal 100 (L); — ‘Janardhan Reddy v. State' 
AIR 1951 SC 124 (M) and — ‘Ganpat Rai Hiralal 
v Agarwal Chamber of Commerce’, AIR 19t>2 
SC 409 (N), in which the principle of the above 
decision has been accepted. See also — ‘Kailash 
Singh v. Sheopujan Singh’, AIR 1952 Pat 3u0 (O). 

(7) Mr. Rajah Iyer has also urged that the 
Custodian General had no authority to re\ Lse the 
order of the Custodian as such power was not 
found in Act 47 of 1949. He urges that the order 
of the Custodian of 25-8-1950 became final and 
was subject only to an appeal by the appellants if 
the same had gone against them and that that 
order had therefore become final and could not 
be set aside by the Custodian in the exercise of 
revisional powers given to him under the later 
Act. He has referred in this connection to cases 
reported in — ‘AIR 1927 PC 242 (D)’; Exa¬ 
miner of Local Fund Accounts v. Subramania 
Mudaliarl AIR 1943 Mad 208 (1) (P>; — ‘Surayya 
v. Inspector Municipal Councils and Local Board, 
Madras’, AIR 1944 Mad 148 <Q> and — ’32 Bom 
337 (C)’. In — ‘AIR 1943 Mad 208 (1) <P)\ their 
Lordships pointed out that there is no logical 
distinction between a right of appeal. and the 
right of a final judgment without an appeal. Both 
are vested rights and cannot be deemed to be 
affected by later enactments or rules retrospec¬ 
tively unless such an enactment or rule is given 
retrospective operation either expressly or by 
necessary intendment. 

(8) In — ‘32 Bom 337 (C)’ the plaintiff filed 
a suit on 24-2-1906 in the Mamlatdar Court under 
Bombay Act 3 of 1876. In October the later 
Mamlatdar Courts Act 2 of 1906 came into force 
and by S. 2 of that Act the earlier Act was 
repealed. In 1907 the plaintiff whose suit was 
dismissed by the Mamlatdar presented an appli¬ 
cation for revision of his order under S. 23 of 
the later Act of 1906. Under the earlier Act of 
1876 the Collector had no power of revision. It 
was held by Sir Lawrence Jenkins, C. J. and 
Batchelor, J. that having regard to the words of 
the Bombay General Clauses Act the Collector 
had no jurisdiction; to hold otherwise would be 
to affect a legal proceeding in respect of a right 
which had accrued under the old Act and that 
to disturb an existing right of appeal was not a 
• mere alteration in procedure. 

(9) In Mysore also in — ‘Gururajachar v. Ran- 
giah’, 52 Mys HCR 455 at p. 484 (R), that prin¬ 
ciple had been accepted. In that case the Revenue 
Commissioner made an order in April 1945 under 
the House Rent Control Order as it then stood. 
Subsequently in August 1945 an amendment was 
made providing for revision by Government of 
such an order by the Revenue Commissioner and 
the tenant applied for a revision of the order in 
September 1945. Venkataramana Rao. C. J. and 
Venkata Ramaiya, J. held that the order of the 
Revenue Commissioner became final when it was 
passed in April 1945 and there was no remedy 
by way of revision under the House Rent Control 
Order as it then stood. The plaintiff had acquired 
a vested right to a final judgment and as observed 
in — ‘AIR 1927 PC 242 (D)\ the provisions which 
touch a right in existence at the passing of the 
statute are not to be applied retrospectively in 
the absence of express enactment or necessary 
intendment. 

(10) Mr. Rajah Iyer has also referred to certain 
rulings of the Custodian General in Cases Nos. 34, 
42, 46 and 60 which arose before him and which 


dian General has recognised the above principle 
and lend great support to the stand taken bv 
the appellants in connection with the writ peti¬ 
tions that their remedy is not clear and that as 
the Custodian General himself has conceded ra 
such cases that an appeal lies to the High Court 
it would not be reasonable to ask them to apply 
to him in appeal or revision under the later Act 
and await his decision when by that time their 
right to appeal to the High Court would have 

become barred by time. 

It is not necessary to refer to those cases^ in 
detail. But it might be noticed that in Case 
No. 46 the Custodian General has laid down that 
a right of appeal to the particular forum which 
existed at the time the action was started is not 
taken away or otherwise affected by any change 
in the law taking place during the pendency ol 
the action unless such change has either ex¬ 
pressly or by necessary intendment been given a 
retrospective operation, that proceedings 
menced by the appellant under S. 8 of the Ordi¬ 
nance No. 12 of 1949 did not fall within ambit of 
S. 55 (3) of Ordinance No. 27 of 1949 and that 
the appeal from the order of Authorised Deputy 
Custodian under the Ordinance No. 27 of 1949 
declaring certain properties as evacuee properties 
lay to the High Court and not to the Custodian 
General. 

(11) For the appellants reliance has also been 
placed on — ‘Madhava Rao v. Surya Rao\ AIR 
1954 Mad 103 (FB) (S) and — ‘Raghuraj Prasad 
Singh v. Basudeo Singh’, AIR 1950 Pat 318 (T), 
where it was held that where there is no inhe¬ 
rent jurisdiction neither acquiescence nor request 
nor any application on the part of a party can 
give such jurisdiction. In the first of these cases 
the petitioners applied under Art. 226 of the 
Constitution of India for the issue ot a writ to 
quash an order of a Deputy Registrar of Co¬ 
operative Societies in the matter of some election 
dispute. They had not objected before that officer 
to his jurisdiction to pass such an order and 
had also carried his order in revision to the 
Registrar of Co-operative Societies. It was held 
that this fact did not preclude them from ques¬ 
tioning the jurisdiction of the Deputy Registrar 
before the High Court. In — ‘United Commercial 
Bank Ltd. v. Their Workmen’, AIR 1951 SC 230 
at pp. 236. 237 (U), the Supreme Court has 
observed that no amount of consent will cure the 
initial want of jurisdiction. 

(12) In this connection there Is another cir¬ 
cumstance which would vitiate or at least seriously 
raise a doubt regarding the validity of the Custo¬ 
dian General’s exercising of powers of revision in 
this case. The Mysore Act 47 of 1949 was re¬ 
pealed by Act 74 of 1949 which came into force 
on 29-11-1949. Act 31 of 1950 became law in 
Mysore also only on 17-4-1950 and by S. 58. Cl. (i> 
of that Act, only the Administration of Evacuee 
Property Ordinance 1949 (27 of 1949) was repeal¬ 
ed with no reference to any Mysore State laws 
with a saving clause 2 that the previous operation 
of that Ordinance was not affected by the repeal 
and subject thereto anything done or action 
taken under that Ordinance should be deemed to 
have been done under Act 31 of 1950. 

This S. 58 was later on repealed and substi¬ 
tuted by Act 66 of 1950. Sub-clauses (2) and (3) 
of that section came into force on 7-12-1950. The 
first order of the Custodian was passed on 22-8- 
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1950. On that date there was no provision similar 
to sub-ci. (3> of S. 58 of Act 66 of 1950 declaring 
that proceedings taken under any corresponding 
law in any State was to be deemed to have been 
taken under Act 31 of 1950, thereby attracting the 
operation of S. 27 of that Act, viz., powers of 
revision of the Custodian General. The Mysore 
Act 74 of 1949 no doubt provided for a revision of 
the Custodian’s order by the Custodian General. 
But that was also an emergency Act passed under 
S. 31 of the Government of Mysore Act and it 
automatically expired and ceased to exist after 
six months, i.e., on 29-5-1950. 

The Custodian General has not, apparently 
therefore and for reasons which are not clear or 
explained, acted under any provision of that Act 
but has purported to act expressly under S. 27 
of Act 31 of 1950. Until by Act 66 of 1950, S. 58. 
Cls. (2) and (3) were amended the case could 
not be brought under Act 31 of 1950 or the powers 
of revision provided in it by S. 27 applied even 
if the same could otherwise have been exercised 
in the present case. 

(13) Mr. Rajah Iyer has also urged that the 
proceeding under Ss. 5, 6 and 8 of Act 47 of 1949 
have no corresponding parallel in Act 74 of 1949 
or Act 31 of 1950 and that the provisions of the 
later two Acts are quite different from those in 
the first Act. He represents that on the date of 
the commencement of proceedings under Act 47 
of 1949 there was no Custodian General in exist¬ 
ence and hence the order of the Custodian dated 
22-8-50 became final under S. 30 (6) of the Mysore 
Act. The revisional powers of the Custodian 
General which came into existence later could 
not therefore be exercised by him so as to take 
away from the finality attached to that order, 
which was in the nature of a vested right, and 
that right could not and had not been infringed 
by Act 31 of 1950. 

He therefore contends that the saving clause 
contained in S. 58 of Act 31 of 1950 cannot be 
invoked for the purpose of enabling the Custo¬ 
dian General to exercise his powers of revision 
in the present case, that the scheme of the later 
Acts is quite different from that of the earlier, 
that the later Acts introduced new and radical 
changes in the method by which the property of 
a person should be declared evacuee property and 
he, as an evacuee or intending evacuee and that 
the later Acts provided for a different procedure 
for enquiry and determination of those questions 
and prescribed quite different and new forms of 
appeal and revision. While the orders under Act 
47 of 1949 were open to be examined by the High 
Court the later Acts took away that very valuable 
right and gave other overriding powers to the 
Custodian General. This could not be merely a 
matter of procedure. 

Neither the Mysore Act 74 of 1949 nor Act 31 
of 1950 expressly or even impliedly refers to this 
right of appeal to the High Court which the 
parties had come to possess by reason of the 
well recognized principles of law discussed above. 
The saving clauses in S. 53 of Act 74 of 1949 
or S. 58 of Act 31 of 1950 could under the cir¬ 
cumstances only refer to the procedure to be 
adopted, the effect to be given and the imple¬ 
mentations to be made in respect of prior orders 
and pending orders and not to already acquired 
vested rights of appeals. 

In a case like the present when through exe¬ 
cutive orders rights to valuable property and 
status of an Indian citizen are sought to be 
decided finally, without recourse to judicial pro¬ 
cess one would not be too ready to accept the 
argument that by the saving clauses which are 


contained in S. 53 of Act 74 of 1949 and S. 58 of 
Act 31 of 1950 it is to be implied that the already 
vested valuable right in pending proceedings of 
recourse to the highest Court in the land should 
be taken away by a ‘side wind’. In any event one 
would also hesitate to deny now to the High 
Court power and jurisdiction to examine such 
orders which they undoubtedly possess under 
Art. 226 of the Constitution to correct palpable 
errors affecting the rights and liberty of subject 
guaranteed under Chapter III of the Constitu¬ 
tion if they find that any orders have been made 
without jurisdiction and are not justified by the 
definition of evacuee and evacuee property in Act 
47 of 1949. 

(14) In the light of the above discussion we 
think that the appeals to this Court are compe¬ 
tent. 

(15) We have been taken through the docu¬ 
mentary and oral evidence. Mr. Rajah Iyer has 
contended that the same do not justify the find¬ 
ing that the appellants are evacuees, that the 
first order of the Custodian was correct, that the 
subsequent order of the Custodian, which is 
a open led against, is based not on evidence but 
on mere suspicion and that the Custodian has 
not kept in view the difference between an 
Evacuee and an intending Evacuee. The learned 
Advoeafe-.General also has argued in support of 
the order. 

‘Evacuee’ has been defined in S. 2, Cl. (c) of 
Act 47 of 1949 as follows: 

“ ‘Evacuee’ means any person (i) who, on 
account of setting up of the Dominions of India 
and Pakistan, or on account of civil disturb¬ 
ances or the fear of such disturbances, leaves 
or has. on or after the 1st of March 1947, left 
any place in Mysore for any place outside the 
territories now forming part of India; or 

(ii) who is resident in any place now form¬ 
ing part of Pakistan and who for that reason 
is unable to occupy, supervise or manage in 
person his property in Mysore, or whose pro¬ 
perty in Mysore has ceased to be occupied, 
supervised or managed by any person or is 
being occupied, supervised or managed by an 
unauthorised person; or 

(iii) who has, after the 1st of March 1947, 
acquired in any manner whatsoever any right 
to, interest in or benefit from, any property 
which is treated as evacuee property under any 
law for the time being in force in Pakistan.” 

The Custodian has rightly found that the appel¬ 
lants’ case does not fall under sub-cls. (ii) and 
(iii) of that definition and that the only question 
is whether it falls under sub-cl. (i). 

(16) As the appellants have not left Mysore 
to any place outside India, in the sense that 
they were on the date when the proceedings 
were started and are still residing in Mysore, 
their case has to be considered only with refer¬ 
ence to the words “leaves (or has), on or after 
the first day of March 1947, (left) any place in 
Mysore.” The word ‘leaves’ in that context prima 
facie applies to a person leaving Mysore after 
the coming into force of Act 47 of 1949 in con¬ 
tradistinction to a person who has already left on 
or after 1-3-1947. It cannot apply in any case 
to short temporarv visits made to a place outside 
Mysore on some legitimate business followed by 
a return to India. It cannot also include a per¬ 
son who might merely have had some remote or 
passing inclination to make a choice of his future 
domicile outside India and who has returned to 
Mysore before the passing of the first (Emerg¬ 
ency) Act on 7-7-1949. 
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As pointed out in — ‘S. M. Zaki v. State of 
Bihar’, AIR 1953 Pat 112 (V), the words “leaves 
or has left” imply some amount of permanent 
stay or residence outside India, though not to the 
extent of completely abandoning the Indian 
domicile. It could never have been the object of 
the Legislature when they enacted that Act to 
declare people who had gone out of Mysore for a 
short time and had returned to Mysore even long 
before that Act was contemplated, i.e., between 
•1-3-47 and 7-7-49, as evacuees or to declare their 
properties as evacuee properties and to render 
Ithem homeless paupers even if they choose to 
continue to reside in Mysore or drive them out 
of India unless their cases fell under sub-cls. Cii> 
and (iii) of S. 2 (c). 

It must be remembered that in Act 47 of 1949 
there was no definition or reference to an in¬ 
tending evacuee and that the same came in only 
in the Second (Emergency) Act 74 of 1949. That 
would have been a very unreasonable way of 
dealing with Indian Nationals who had returned 
before the passing of Act 47 of 1949 having made 
up their mind to remain as citizens of this 
country particularly where, as in this case, both 
the going and returning was under proper and 
valid temporary permits or no objection certi¬ 
ficates. It has not been shown that the appellants 
who had ample scope and funds at their disposal 
when they visited Karachi had acquired any 
properties there or effected any exchange of their 
own properties in India with any properties 
situated in Pakistan. This would have been a 
relevant and even a strong indication ol their 
intention or object of their visit. 

(17) The Custodian has not also paid sufficient 
attention to the words “evacuee means any ‘per¬ 
son’ who (leaves or has left), ‘on account of’ the 
setting up of the Dominions of India and Pakis¬ 
tan or on account of civil disturbances or the 
fear of such disturbances” in that sub-clause. He 
has not expressly found that the appellants who 
were living and carrying on business and owned 
considerable properties in South India had gone 
to Karachi (Sind) in Pakistan for any of those 
reasons. The evidence in the case merely shows 
that they had gone there with the perfectly law¬ 
ful object of meeting the members of their family 
and not with a view to make arrangements for 
leaving this country after realizing their assets. 

The first Emergency Act as well as the later 
Acts were designed lor the State to seize, pre¬ 
serve and manage the property of evacuees or 
‘persons’ who had chosen to leave India for 
specified reasons some time before or even after 
the first Act was passed. This was to be done 
for the benefit of displaced persons and to pre¬ 
vent such properties from being left uncared for 
or frittered away or wrongfully taken up by 
others or transferred or taken away outside India. 
The Act was not meant to punish people or 
impose the penalty of depriving them of all their 
properties or to drive them out of this country 
or render them homeless paupers merely because 
they were for a short while panicky or foolish 
and of two minds as to where they should settle 
down here or elsewhere — and who had done 
nothing else with their properties which would 
bring them within the definition of evacuees or 
intending evacuees. 

As pointed out by the Supreme Court in — 
‘Ebrahim Aboobaker v. Tek Chand’, AIR 1953 SC 
298 at p. 303 (W), the provisions of the Admini¬ 
stration of Evacuee Property Act 
“far from suggesting that the person declared 
an evacuee suffers a civil death and remains 
an evacuee for all time show on the other 
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hand that the person may cease to be an evacuee 
under certain circumstances that he is rein¬ 
stated to his original position and his property 
restored to him subject to certain conditions 
and without prejudice to the rights if any in 
respect of the property which any other person 
may be entitled to enforce against him. These 
provisions also establish that the fact of a pro¬ 
perty being evacuee property is not a perma¬ 
nent attribute of such property and that it 
may cease to be so under given conditions. The 
property does not suffer from any inherent in¬ 
firmity but becomes evacuee because of the 
disability attached to the owner. Once that dis¬ 
ability ceases, the property is rid of that dis¬ 
ability and becomes liable to be restored to the 
owner.” 

(18) The Custodian has also not borne in mind 
that the definition must apply to the ‘person’ 
who is to be found to be an evacuee. Merely 
because some members of his family have migrat¬ 
ed to Pakistan and he has sent some monies to 
them the person cannot be treated as an evacuee 
and his property in India as evacuee property. 
This is clear even from the definition of “intend¬ 
ing evacuee” and the proviso to S. 2 (c) (i) and 
the definition of the words “members of the 
family” as meaning any member of the family 
of any person who is wholly dependent upon the 
earnings of such person for the ordinary neces¬ 
saries of life or who shares with such evacuee in 
the ordinary expenses of the household to which 
they jointly belong or who owns property or 
carries on business jointly with such evacuee. 

If, therefore, as found in this case the appel¬ 
lants have transferred some funds for legitimate 
purposes of either their trade or for providing 
maintenance to the members of their family who 
might have left for Pakistan on account of dis¬ 
turbances, it would not necessarily make the 
appellants evacuees. It is well-known that on 
account of the disturbances the families w r ho were 
living near the border of the two countries 
became separated and that has been one of the 
tragedies of the partition. The persons who are 
living in India at the time of the partition w'ould 
have had also relations in Pakistan who are 
dependent on them for support — like aged 
parents, or wife and children who happen to be 
living separately at the time and who might not 
even be agreeable to come back — and if funds 
were legitimately sent to them, such sending of 
the funds to them would be specifically saved 
from being inferred as intention to migrate from 
India. 


(19) The Custodian has found that the wife 
and children of one of the appellants Abdul 
Shacoor are still in Pakistan and that one wife 
and her children and two of -his children by the 
first wife have all along been here. He has also 
found that their return had not been secured 
though some years have now elapsed and that 
that is an indication of the appellants being 
evacuees. The appellants have stated that they 
have applied to the authorities for permission to 
bring them down to India from Pakistan. This 
has not been refuted by the Custodian. These 
proceedings have been pending from 1948 and the 
properties of the appellants had become vested in 
the Custodian. They have been kept sufficiently 
uncertain, busy and worried about their own 
affairs here while the means for getting down the 
members of their family from Pakistan were 
greatly diminished. 

Such permission for people to migrate from 
Pakistan to India is not shown to be either so 
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easy or so readily obtainable, and we see nothing 
in the definition of evacuee which would justify 
holding that if some members of a family of a 
person are in Pakistan or have migrated to 
Pakistan on account of the disturbances or are 
living there, the person in India is an evacuee. 
In Case No. 52 decided by the Custodian General 
he has recognized that neither a mere expression 
of an intention of going to Pakistan nor the mere 
circumstance of one's son having migrated to 
Pakistan can make a person an evacuee. 

(.20) (His Lordship then considered the evi¬ 
dence relating to certain alleged transactions of 
the appellants and reached the conclusion, 
namely). On the facts and circumstances dis¬ 
closed in this case we have no hesitation in 
holding that the appellants are entitled to suc¬ 
ceed and that these appeals should be allowed. 
We accordingly allow the appeals and set aside 
the order of the Custodian dated 2-12-1952. The 
respondents will pay the costs of the appeals, 
Advocate's fee Rs. 250/- in each appeal. 

(21) When the preliminary objection was taken 
regarding the maintainability of the appeals, the 
appellants have filed two writ applications and 
have prayed that the order of the Custodian may 
be quashed. We have found in the coursfe of our 
judgment in the appeals that the Custodian 
General had no jurisdiction to interfere in revi¬ 
sion and set aside the first order of the Custo¬ 
dian. In addition to the ground that the Custo¬ 
dian-General had no such revisional jurisdiction 
we think that the appellants can reasonbly com¬ 
plain that their fundamental rights under the 
Constitution of India are being infringed by the 
order of the Custodian General and that they 
are entitled to relief at the hands of this Court 
on that ground also. 

It is undisputed that the appellants were citi¬ 
zens of India within the meaning of Art. 5 of 
the Constitution. They were born in the territory 
of India; their parents were also born in the 
territory of India and they have been residents 
in the territory of India for long over five years 
preceding the commencement of the Constitution. 
Article 7 provides that notwithstanding anything 
in Arts. 5 and 6 a person who has, after the 
1st day of March 1947, migrated from the terri¬ 
tory of India to the territory now included in 
Pakistan shall not be deemed to be a citizen of 
India; but even that is subject to the proviso 
that nothing in that article shall apply to a 
person who, after having so migrated to the 
territory now included in Pakistan, has returned 
to the territory of India under a permit for 
resettlement or permanent return. 

The expression “migrated from the territory of 
India to the territory now included in Pakistan” 
used in Art. 7 car\ only mean departure from 
the territory of India to Pakistan with the in¬ 
tention of residence or settlement in that country. 
As pointed out in — ‘Shabbir Husain v. State of 
U. P.\ AIR 1952 All 257 (X), a temporary visit to 
another country on business or otherwise cannot 
amount to migration. Whether a person has 
migrated from one country to another or has 
gone there on a temporary visit is primarily a 
question of fact which will have to be decided 
on the circumstances of each case. In that case 
the applicant who was an Indian subject and 
was born and brought up in the District of 
Bijanur in Uttar Pradesh was carrying on cloth 
business. He sent some of his goods to Lahore 
and in order to dispose of them he went to Lahore 
for two months. Before his departure from 
Bombay to Pakistan and within the period of 
his temporary visit to Pakistan he expressed his 


intention that he would be going there on a 
temporary visit and would return home after 
finishing his business. 

After finishing his business he did return to 
India. It was held that in the circumstances it 
was not possible to hold that a temporary visit 
of the kind undertaken by the applicant amounted 
to migration from India to Pakistan and that the 
applicant could not be deemed to have lost the 
citizenship of India and could not be ordered to 
be removed from India though he had come into 
India under a temporary permit. The present is 
a stronger case as the appellants have gone to 
Pakistan & returned on temporary ‘no objection’ 
certificates. 

Under Art. 19 (1) as citizens of India the appel¬ 
lants have a right to reside and settle in any 
part of the territory of India and to acquire, hold 
and dispose of property in India subject of course 
to the exceptions mentioned in sub-cl. (v) of 
that Article, and they would of course be liable to 
lose that right if the appellants were declared 
evacuees or intending evacuees. If they are not 
evacuees and their fundamental rights are sought 
to be infringed by an order which is bad for want 
of jurisdiction or other similar grounds, this Court 
has undoubtedly power under Art. 226 of the 
Constitution to grant them relief and to quash 
the proceedings. No doubt ordinarily the remedy 
of persons like the appellants against whom the 
provisions of the Evacuee Property Act are enforc¬ 
ed and who feel aggrieved is to seek relief under 
that Act by proceedings prescribed in that Act. But 
where, as in this case, it is not quite clear that the 
appellants have no right to appeal to this Court 
and it is not also clear under what particular 
Act the proceedings before the Custodian have 
been taken and the order passed and where the 
appellants have good ground to contend that the 
Custodian General had no jurisdiction in revision 
to re-open the earlier proceedings and pass an 
order of remand which has now resulted in the 
present order of the Custodian, we think that 
this Court ought not to refuse relief to the appel¬ 
lants under Art. 226 of the Constitution on the 
ground that they may have any other equally 
certain, clear or effective remedy. 

(22) In this view, we allow the applications and 
direct a ‘writ’ quashing the order of the Custo¬ 
dian dated 5-12-1952 to issue. There will be no 
separate order as to costs in these petitions. 

V.S.B. Appeals and applications allowed. 
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MEDAPA C. J. AND VASUDEVAMURTHY J. 
(15-7-1954) 

M. Thiruvengadam, Petitioner v. The Indian 
Institute of Science, Bangalore and others, Res¬ 


pondents. 

Writ Petn. No. 5 of 1954. 

Constitution of India, Art. 226 Termination 
of service — Petition for writ against employer 
— Maintainability — Proper remedy — (Master 
and servant — Resignation of servant — Accept¬ 
ance of, if necessary for termination of service). 


The petitioner was confirmed in his ap¬ 
pointment as an Electrical Supervisor in the 
Indian Institute of Science, Bangalore, with 
effect from 2-5-1950 and was to hold the 
appointment till the age of 60. Under the 
terms of employment the services could be 
terminated on either side with six jnonths 
notice. The petitioner wrote a letter dated 
11-5-1953 in which he tendered his res ^f 
tinn on account Of certain charges made 
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against him.' On 17-6-1953 he however wrote 
another letter by which he purported to 
withdraw his offer to resign. The Institute 
authorities however refused to allow him to 
withdraw his resignation and treated his 
employment as terminated at the end of six 
months from the date of letter of resignation. 

The petitioner thereupon filed a petition 
under Art. 226 for a writ to the Institute 
authorities declaring that he was still in 
service and requiring them to admit him to 
the post and let him work without let oi 
hindrance: 

Held (i) that the contention of the peti¬ 
tioner that his letter of resignation dated 
11-5-1953 conveying notice of six months did 
not amount to unconditional resignation or 
that it required acceptance before the offer 
to withdraw was made, could not be accepted. 
From the terms oi the letter of 11-5-1953 it 
was clear that no acceptance of its terms was 
ever contemplated or required and that it was 
in the nature of a notice by which the peti¬ 
tioner said he had resigned or renounced his 
job and would cease to work from a date six 
months later. Nothing more was therefore 
necessary to be done either by him or by the 
employers in pursuance of the notice which 
had put an end to the contract of service in 
a manner stipulated between the parties 
themselves. (Paras 4, 6) 

(ii) that it was not a proper case in which 

a writ ought to be issued. The terms and 
conditions of service between the Institute and 
the petitioner were not governed by any sta¬ 
tute or rules having the force of law the 
obedience to which could be enforced through 
a writ. Nor did the case raise any question 
of any judicial enquiry or quasi-judicial 
enquiry by any authority which could be 
corrected by a writ of certiorari. AIR 1953 
Cal 581, Ref. to. (Para 5) 

(iii) that the remedy, if any, of an employee 

in such a case where it was alleged that a 
breach of a contract of service had taken 
place would obviously be by a suit and not 
through an application for a writ. AIR 1952 
Cal 610, Rel. on. (Para 5) 

CASES REFERRED: Paras 

(A) (V40) AIR 1953 Cal 581 5 

(B) (V39) AIR 1952 Cal 610: 56 Cal WN 264 5 

(C) (V38) AIR 1951 Mad 882: 1951-1 Mad 

LJ 709 5 

(D) (V39) AIR 1952 Mad 150: 1951-2 Mad 

LJ 561 5 

(E) (Vll) AIR 1924 Mad 396: 45 Mad LJ 798 6 

(F) (1900) 2 Bom LR 790 7 

(G) (V41) AIR 1954 Assam 65: 58 Cal WN 54 8 

H. S. Raja Aiyangar, for Petitioner; Nittoor 
Srinivasa Rao and K. R. Gopivallabha Iyengar, 
for Respondents. 

VAStTDEVAMURTHY J.: 

The petitioner has made an application under Art. 
226 of the Constitution of India and prayed for 
the issue of a proper direction, order or writ to the 
respondents declaring that his appointment by 
respondent 2 to the post of Electrical Supervisor in 
the Department of Power Engineering of respon¬ 
dent 1 never ceased, that he is still an occupant 
of the post entitled to hold and function in the 
same without any obstruction from the respondents, 
and requiring respondents 2 and 3 to restore and 
admit him to the post and let him work therein 
without any let or hindrance. Respondent 1 is 
the Indian Institute of Science, Bangalore, respon¬ 
dent 2 the Council of the Indian Institute of 
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Science, respondent 3 the Director and respondent 
4 the Registrar of that Institute. 

(2) The facts relevant to tins case are practically 
undisnuted and are set out in para 8 of the peti¬ 
tion. On 7-5-1953, it appears that the then Director 
in charge while checking a statement presented 
by the petitioner called him a liar and charged 
him with incompetence. Tne petitioner took ex¬ 
ception to his conduct and wrote a letter dated 
11-5-1953 addressed to the Director. Therein he 
tendered his resignation. On second thought he 
wrote another letter on 17-6-1953 to the Registiai 
by winch he purported to withdraw his oiler to 
resign. The Institute authorities however refused 
to allow him to withdraw his resignation and 
treated his employment as terminated at the end 
of six months from the date of the letter of resig¬ 
nation. 

(Z) It is contended by Mr. H. S. Raja Iyengar, 
learned Counsel lor the petitioner, that the letter 
of resignation required acceptance by the 
Director, and that till it was so accepted it could 
not have any legal efiect. To appreciate this con¬ 
tention it is necessary to refer to the circumstances 
under which the petitioner was appointed. By a 
resolution of the Council of the Institute he was 
appointed on probation for one year and joined 
duty on 2-5-1949. The probation period was extend¬ 
ed by one more year and thereafter by a resolu¬ 
tion passed on 6-10-1952 the petitioner was confirm¬ 
ed in his appointment as Electrical Supervisor 
with effect from 2-5-1950. He was to hold the 
appointment till the age of 60. After the passing 
of this resolution the Registrar sent a draft, of his 
service agreement and asked the petitioner to sign 
it. One of the clauses of that agreement provid¬ 
ed 

“that the employee may likewise terminate the 
contract of service by giving the Director as the 
Chief Executive six months’ notice in writing 
of his intention of doing so”. 

It is common ground that under the original 
terms of the employment itself the services oi the 
employee were liable to be terminated by the 
Council either on medical grounds with three 
months’ notice or on grounds of retrenchment or 
economy with six months’ notice as part of the 
conditions of the service. 

(4) It is contended for the petitioner (1) that 
he could not have been asked to enter into any 
fresh additional term providing for termination of 
service by six months’ notice by the employee, 

(2 ) that the petitioner’s letter dated 11-5-1953 did 
not amount to an unconditional resignation and 

(3) that as the resignation was not accepted before 
its withdrawal it could not have the legal effect 
of terminating his service. This additional clause 
in the agreement was one entirely in favour of the 
petitioner and conferred a right on him. Without 
such a clause he could not have resigned even if 
he got very lucrative or more advantageous job 
elsewhere. He could not apparently also resign 
on any personal ground, other than ill-health, say 
for disagreement with his employer or on account 
of any other adverse conditions of service in the 
Institute. 

Surely if the petitioner had secured a better job 
after sending a notice like the present and the 
Institute had refused to accept it and relieve him 
after six months, the petitioner would not have 
tolerated such a position. This additional provi¬ 
sion as to notice by the employee did not, as a 
matter of fact, provide for any acceptance. An 
acceptance of a resignation in such circumstances 
is not always necessary or required in law. Unless 
the appointment was for a fixed term on a contract 
basis and the resignation of an employee suddenly 
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m the midst of his work was likely to cause serious 


harm or prejudice to the employer, ordinarily a 
service like the present ought to be capable of being 
put an end to both by the employer and employee 
on sufficient notice in the absence of any other 
special contract. What was required was six 
months’ notice by the employee terminating his 
service. 

The petitioner’s letter of 11-5-1953 did not also 
ask for any such acceptance. Therein the peti¬ 
tioner said that he felt that in view of the charge 
against him he could not do true justice to his 
work and that he was most reluctantly compelled 
to apply for his resignation. He had to give six 
months’ notice and his letter was to be treated as 
six months’ notice with effect from 15-5-1953. In¬ 
deed by his letter dated 17-6-1953 the petitioner 
said he would be grateful if he was permitted to 
withdraw his earlier letter and that he wished to 
apologise for his hasty action in sending it. In 
the meantime on 29-5-1953 he had been told that 
no leave which he had asked for in the letter of 
May was admissible to him and that before the 
period of notice, viz., six months, elapsed he had 
to give some explanations and render some accounts 
and make some reports about his work in the Insti¬ 
tute. 


present where it is alleged that a breach of a con¬ 
tract of service has taken place would obviously be 
by a suit and not through an application for a 
writ as pointed out in — ‘D. Parraju v. General, 
Manager, B. N. Rly.’, AIR 1952 Cal 610 (B) where) 
it has been observed that 

A person aggrieved by an order of removal from 
service has a more convenient, effective, com¬ 
plete and adequate remedy by way of a suit for 

a declaration that the order dismissing him was 
void.’ 

See also in this connection ‘AIR 1953 Cal 581 (A)’ 
— ‘Dr. M. Krishnamoorthy v. State of Madras’, 
AIR 1951 Mad 882 (C) and — ‘Purushotham v. 

\ enkatappa’, AIR 1952 Mad 150 (D). 

(6) Mr. Raja Iyengar has referred to some cases 
in support of his petition. In — ‘Sudarsana Rao, 
v. Christian Pillai’, AIR 1924 Mad 396 (E) Ramesam 
J. held that an Honorary Magistrate does not 
cease to hold his office on his resignation but only 
when the resignation is accepted. He however ob¬ 
serves at p. 396: 

“It may be that the need for acceptance does 
not apply to honorary appointments and it is a 
question of fact in each case whether the resig¬ 
nation amounted to a renunciation without 


In this connection we may refer to the ordinary 
and familiar case of notice issued by a landlord 
or a tenant in cases where the lease is terminable 
at will or by agreed notice. Nobody in such a 
case could ever contend that it requires acceptance 
by the other party. The present contention of the 
petitioner that his letter of resignation conveying 
notice of six months was not a resignation or that 
it required acceptance lias, therefore, no subs¬ 
tance. 

(5) We do not think that this is a proper case 
in which a writ ought to be issued. The terms and 
conditions of service between the Institute and 
the petitioner are not governed by any statute or 
rules having the force of law the obedience to 
which could be enforced through a writ. Nor does 
the case raise any question of any judicial enquiry 
or quasi-judicial enquiry by any authority which 
could be corrected by a writ of certiorari. See 
— ‘Bibhuti Bhusan v. Damodar Valley Corpora¬ 
tion,’ AIR 1953 Cal 581 (A) for a similar case where 
it has been pointed out that in order that a writ 
of certiorari may issue for quashing the depart¬ 
mental proceedings and the order of dismissal 
which follows as a result of such proceeding it 
must be shown that an obligation or duty has been 
imposed by statute upon the employer to act judi¬ 
cially or quasi-judicially in relation to such in¬ 
quiry. 

That was a case of an Engineer employed under 
the Damodar Valley Corporation who brought a' 
writ complaining against the termination of his 
services. The dispute is really in the nature of one 
between a private employer and employee though 
it may be that the Council of the Institute is func¬ 
tioning and its affairs are being administered 
under a scheme made or approved by the Govern¬ 
ment of India. There is no case of any refusal of 
natural justice to the petitioner. He voluntarily 
chose to send his letter of resignation or notice of 
termination of his services and cannot complain 
if the same has been given effect to according to 
the express terms of his contract with the Insti¬ 
tute. Neither party has told,us what exactly was 
the reason for disagreement between the then 
Director and the petitioner or the irregularities he 
was charged with. We have therefore no material 
before us to express any opinion on anything other 
than the purely legal aspect of the matter. The 
Temedy, if any, of an employee in a case like the 


acceptance and may depend to a certain extent 
on the contents of the letter of resignation which 
is not filed in this case. But it is unnecessary, 
to pursue this line of argument further as the 
petitioner never contended in the Court below 
that he resigned on the 21st September”. 

In the present case from the terms of the letter 
of 11-5-1953 it is clear that no acceptance of its 
terms was ever contemplated or required and that 
it was in the nature of a notice by which the peti¬ 
tioner said he had resigned or renounced his job 
and would cease to work from a date six months 
later. Nothing more was therefore necessary to 
be done either by him or by the employers in pur¬ 
suance of the notice which had put an end to the 
contract of service in a manner stipulated between 
the parties themselves. 

(7) — ‘Ganesh Ramchandra v. G. I. P. Rly. Co.’, 
2 Bom LR 790 (F) was a case of a suit and not of 
a writ brought against a Railway Company. The 
plaintiff, a Station Master, had written a letter 
of resignation with 24 hours’ notice and stopped 
away from work thereafter. He was later on dis¬ 
missed by the Company. It was urged for him 
that as he had ceased to be in the Company's em¬ 
ployment by resignation he could not be visited 
with the consequences of a dismissal. The Railway 
Company contended that they had not accepted 
his resignation. The terms of service between 
the plaintiff and the defendant are not disclosed 
in the report. The facts and terms of contract 
in the present case are clear and are covered by 
the observation of Sir Lawrence Jenkins C. J. at 
page 792 of the report. . 

“Mere resignation obviously is not enough unless 
it be assented to, or unless it complies with those 
terms which the law implies or ‘the prior agree¬ 
ment of the parties may permit.’ ” 

(8) — ‘Himendra Chandra v. Gauhati University’, 
AIR 1954 Assam 65 (G) was a case of a writ of 
a candidate for an examination against the Assam 
University to compel the performance of certain 
statutory duties required of them by the Gauhati 
University Act and has no application to the pre¬ 
sent case. 

(9) In the result this petition is dismissed. In 
the circumstances there will be no order as to 
costs. 

K.S.B. 
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A.I.R. 1954 MYSORE 1G1 (Vo!. 41, C.N. 67) 

MEDx^PA C. J. AND VASUDEVAMURTHY J. 
<9-7-1954) 

A. S. Ramaiva and another, Petitioners v. State 
of Mysore by the Chief Secretary, Respondent. 

Writ Petn. No. 49 of 1954. 

(a) Constitution of India, Art. 226 — Who can 

apply. 

Only a person aggrieved can move the 
Court by a writ. No one except those whose 
rights are directly affected by a law can raise 
the question of the constitutionality of that 
law. AIR 1951 SC 41. AIR 1951 Mys 14, AIR 
1953 Hyd 227 and AIR 1951 All 1 (FB>, Rel. 
on. (Para 1) 

Anno: Const, of India, Arts. 22 and 226 N. 22. 

t Cb) Mysore Court-fees j(Amendment) Act (9 of 
1954 ) — Constitutionality of — Constitution of 
India, Art. 13 (2) and Part III. 

The raising of court-fees from Rs. 2 - to 
Rs. 20/- on writ petitions by the Mysore 
Court-fees (Amendment) Act, 1954. is not un¬ 
constitutional on ground that it takes away 
or abridges the rights conferred by Part III. 
The enhancement is neither so unreasonable 
nor the proposed court-lee of Rs. 20/- so heavy 
that it can operate in that wav. Moreover, 
admittedly the proposal to enhance the court- 
fee is to bring it in line with the charges 
which are being collected in the neighbouring 
province and ‘‘the pith ana substance” of 
that legislation is therefore not to abridge or 
discourage such applications. (Para 2) 

t (c) Constitution of India, Art. 246. Sch. 7, 
List 2, Items 3 and 66 — Mysore Court-fees 
(Amendment) Act (9 of 1951) — Validity — 

(Interpretation of Statutes). 

The Mysore Legislature was fully competent 
under List 2, Item 3 of Sch. 7 to pass the 
Mysore Court-fees (Amendment) Act, 1954, by 
which it raised court-fees in respect of certain 
matters including a petition for a writ. 

(Para 3) 

Item 66, List 2, Sch. 7 cannot be construed 
as taking away the right given in Item 3 of 
the same List. Such a construction is obvi¬ 
ously unreasonable as Item 66 would then 
have to be treated as destructive of Item 3 
and such construction leading to “absurdity*’ 
is not permissible and is opposed to the well- 
recognized principles of interpretation of 
statutes. (Para 3) 

‘Fees’ in Item 66 could only mean fees 
other than court-fees as the latter has 
already been expressly provided for in Item 3. 

(Para 3) 

CASES REFERRED: Paras 


opposed to the fundamental rights guaranteed 
under the Constitution. The petitioners do not 
claim any other relief nor do they complain in 
their petition that any particular fundamental 
rights of their own have been at present infringed 
and that the enhanced court-fee is standing in 
their way of approaching this Court uneffr Art. 226 
on account of their own poverty. We have held 
in this Court that only a person aggrieved can 
move the Court by a writ: vide — ‘Bangalore 
Dist. Hotel Owners’ Association v. District Magis¬ 
trate, Bangalore’, AIR 1951 Mys 14 (A). 

The Supreme Court have also expressed the 
same view in — ‘Charanjit Lai v. Union of India’, 


AIR 1951 SC 41 (Bj, where Fazl Ali, Das and 
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1 
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(B) (V38) AIR 1951 SC 41: 1950 SCR 869 (SC) 

<C) (1914) 235 US 151: 59 Law Ed 169 
(D) (V40) AIR 1953 Hyd 227: ILR (1953) 

Hyd 336 1 

<E) (V38) AIR 1951 All 1: 1050 All LJ 767 (FB) 1 
(F) (V29) AIR 1942 All 156: 43 Cri LJ 674 2, 3 


S. K. Venkataranga Iyengar, for Petitioners. 

V ASUDEVAMURTHY J.: 

This Is an application under Art. 226 of the 


I 


1954 Mys./21 & 22 
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Constitution of India by which the petitioners 
have prayed that the action of the Legislature in 
Mysore in enhancing the court-fees on writ peti¬ 
tions under the Mysore Court-fges (Amendment) 
Act. from Rs. 2/- to Rs. 20/-. is void as being 


Mukherjea JJ. have pointed out that no one 
except those whose rights are directly affected 
by a law can raise the question of the constitu-j 
tionaiiiy of that law and they have referred to a 
passage in — ‘McCabe v. Atchison’, (1914) 235 
US 151 ( C ■. That case arose out of a suit filed by 
five Negroes against five railway companies for 
restraining them from making any distinction in 
service on account of race pursuant to a State Act 
known as “The Separate Coach Law.” Upholding 
the dismissal of the suit Hughes J. observed: 

**It is an elementary principle that in order to 
justify the granting of this extraordinary relief, 
the complainant’s need of it and the absence of 
an adequate remedy at law must clearly appear. 
The complainant cannot succeed because some¬ 
one else may be hurt. Nor does it make any 
fbffercnoe . hal ether persons who may be in¬ 
jured arc persons of flie ame race or occupa- 
tlrn. it is the fact, clear’v established, of in¬ 
jury to the complainant—not to others—which 
justifies judicial interference.” 

The same view has been taken in — ‘Veerasham 
v. Vajrama*. AIR 1953 Hyd 227 (D) and — ‘Indian 
Sugar Mills Association v. Secy, to Govt., Uttar 
Pradesh Labour Department’, AIR 1951 All 1 
if 7 ?; (Eh It is, however, urged for the petitioners 
that they may be deemed to also have personal 
interest in the matter as citizens of India as their 
right to approach this Court is proposed to be 
curtailed or affecled bv the raising of the court- 
lee. We are. therefore, not disposing of their 
application only on that ground though we are 
disposed to think that it can be dismissed on that 
short ground. 

(2> It is contended for the petitioners that this 
T'Mslatwn goes counter to Art. 13 (2) of the 


Constitution. It is represented that formerly writ 
petitions were being charged court-fees of Rs. 2/- 
onlv under Art. 1 of the Mysore Court-fees Act 
as on an application or petition to the High 
Court for which no other provision was made 
and that by attempting to raise it the State is 
really making a law which takes away or abridges 
the rights conferred by Part III and consequently 
that any such law is void. 


In the affidavit annexed to the application it is 
represented that the reason given for the enhance¬ 
ment was to bring about uniformity in the rate 
of court-fees leviable in this State and the rates 
levied in the Bellary District which has recently 
been added on to Mysore and on the principle 
that justice must net be sold but should be admini¬ 
stered freely the rates in Bellary ought to have 
been reduced to bring it in line with the court-fees 
in Mysore. We do not think that the raising of, 
court-fees from Rs. 2/- to Rs. 20/-, which' we 
may observe has been done in Madras also, in any 
way takes away or abridges the rights conferred 
bv Part III. The enhancement Is neither so un¬ 
reasonable nor the proposed court-fee of Rs. 20/- 
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so heavy that it can operate in that way. More¬ 
over admittedly the proposal to enhance the 
court-fee is to bring it in line with the charges 
which are being collected in the neighbouring pro¬ 
vince and “the pith and substance” of that legis¬ 
lation is therefore not to abridge or discourage 
such applications. It may be that some persons 
wishing to make groundless, speculative and frivo¬ 
lous applications merely lor the purpose of sensa¬ 
tion or harassing others may be somewhat dis¬ 
couraged or deterred from filing such applications 
by reason of the small increase but it is not likely 
to act as an obstruction to ‘bona fide’ applications 
by persons who have a real grievance. 

In this connection reference may be made to a 
case reported in — ‘Emperor v. Munna Lai’, AIR 
1942 All 156 (F). In that case the U. P. Sugar 
Factories Control Act (1 of 1938) was impugned 
as unconstitutional on the ground that the Act 
tended to restrict entry into or export of sugar¬ 
cane from the province which the Provincial 
Legislature could not do under S. 297 (1) of the 
Government of India Act (1935). That construc¬ 
tion was negatived. It pointed out: 

“Now the Sugar Factories Act does not expressly 
or directly prohibit or restrict export or import 
of sugar or sugarcane from or into the province. 
It is not a law on the subject of export but it is 
a law on the subject of agriculture, industries 
and factories. And in so far as it directs lhe 
sugarcane in a reserved area to be sold by some 
sort of statutory compulsion at a price not 
below a minimum, it has adopted a necessary 
measure in the interest of and in order to 
preserve and develop sugarcane cultivation at 
a stage when the sugarcane was not and was 
not likely to be in future, with the doubtful 
exception in some border districts, subject 
of inter-province trade. And any remote or 
indirect interference which may result to export 
or import by these measures Is not open to 
objection under S. 297 (1), Constitution Act.” 

(3) It is next urged that the State Legislature 
was not competent to legislate in this matter. 
List II, State List, Sch. VII, Item 3 permits legis¬ 
lation with regard to the fees taken in all 
except the Supreme Court. But it is argued that 
Item 66 which permits legislation in this matter 
“of fees in respect of any of the matters in tnat 
List but not including the fees taken in any 
Court” takes away the right given in Item 3 of the 
same List. Such a construction is obviously un¬ 
reasonable as Item 66 would then have to be 
treated as destructive of Item 3 and such con¬ 
struction leading to “absurdity” is not permissible 
and is opposed to the well-recognized piinciple^ of 
interpretation of Statutes; see Maxwell on Inter¬ 
pretation of Statutes, 9th Edn., p. 5. Fees in the 
later Item 66 could only mean fees other than 
court-fees as the latter has already been expressly 
provided for in Item 3. It refers to fees or cesses 
leviable in respect of the various matters or items 
enumerated in that List. By this entry the State 
Legislature can levy fees or cesses in all matters 
which are within their legislative ambit by being 
included in the said List II; see — ‘AIR 1942 All 
156 (F)’ The Mysore Legislature was therefore, 
in our opinion. fully competent to pass the 
Mysore Court-fees (Amendment) Act, 1954, by 
which it raised court-fees in respect of certain 
matters including a petition for a writ. 

(4) This petition is therefore dismissed, 
g B Petition dismissed. 
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MEDAPA C. J. AND V A S UDE V AMURTHY J. 
(21-6-1954) * 

J. Kishenlal Phoolchand, Plaintiff-Appellant v_ 
A. Ralhan Singh, Defendant-Respondent. 

Misc. Appeal No. 80 of 1953, against order of 
Dist. J., Civil Station, Bangalore, D/- 16-6-1953. 

Civil P. C. (1908), O. 40, R. 1 — Receiver, if 
and when may be appointed in mortgage suits. 

In a suit on a simple mortgage a Receiver 
can be appointed under O. 40, R. 1 at the 
instance of the simple mortgagee. 12 Mys LJ 
495, Foil.; Case law referred. (Paras 6, 10) 

In a suit on a simple mortgage the mort¬ 
gagee plaintiff applied for appointment of a 
Receiver nearly two years after the institu¬ 
tion of the suit when he came to know that 
a prior mortgagee had .obtained a decree and 
was proceeding against the mortgaged pro¬ 
perty. This prior encumbrance was suppress¬ 
ed by the mortgagor from the knowledge of 
the mortgagee. No interest was paid on the 
mortgage since the date of its execution. The 
property was not fetching a fair amount due 
to improper management of the mortgagor 
and the security had been rendered insuffi¬ 
cient due to the prior mortgage: 

Held, that in the circumstances it was 
thoroughly just, reasonable and convenient to 
appoint a Receiver in the suit. The circum¬ 
stance that the plaintiff had made an appli¬ 
cation for the appointment of a Receiver 
some time after the suit was filed and nor 
immediately but after the prior mortgagee 
had obtained decree and started to proceed 
against the mortgaged property was indica¬ 
tive of bona fides and an anxiety to safeguard 
his own interest rather than otherwise. 

(Para 5:j 

Anno: Civil P. C., O. 40, R. 1 N. 4, 14. 
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(E) (V13) AIR 1926 Cal 978: 95 Ind Cas 6 6 

(F) (V13) AIR 1926 Cal 1006: 95 Ind Cas 632 6 

(G) CV23) AIR 1936 Rang 296: 14 Rang 308 

(SB) 6 

(H) (V7) AIR 1920 Cal 545: 47 Cal 418 6. 8, 10 

(I) (V20) AIR 1933 Mad 570: 65 Mad LJ 

222 (FB) 10 

(J) (V23> AIR 1936 All 495: 58 All 949 (FBi 9 

(K) (V30) AIR 1943 All 1: 204 Ind Cas 210 

(FB) 9 

(L) (V34) AIR 1947 All 157: ILR (1947) All 456 9 

(M) (’90) 14 Bom 431 10 

A. R. Somanatha Iyer and M. V. Srinivasa 

Iyengar, for Appellant; N. K. Gopala Iyengar, for 
Respondent. 

VASUDEVAMURTHY J.: 

The appellant, who Is the plaintiff in the Court 
below, has filed a suit to recover. Rs. 1.15,000/- 
principal plus Rs. 4,662-8-0 interest on the foot, 
of a deed of simple mortgage admittedly executed 
bv the defendant on 8-1-1951. It bears the endorse¬ 
ment of the Sub-Registrar that the amount was 
paid in his presence. The defendant has 
that he has not received full consideration for tl 
document and has asked for a re-opening of 
previous transactions between himself and 
which, according to him, have a bearing 
consideration for the suit document. 
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1951 

(2) In March 1953 the plaintiff made an appli¬ 
cation for the appointment of a Receiver lor 
managing and protecting the mortgaged proper¬ 
ties and for the collection of rents and profits. 
In the affidavit annexed to the application, he 
represented that nearly Rs. 1,41,000/- were due to 
him by that date including costs, that though in 
the mortgaged deed the respondent had expressly 
covenanted with the plaintiff that the mortgaged 
properties were all free from encumbrances 
except those set out in it he had recently come to 
know that some of the items had been already 
mortgaged to one Ambaram Fakirbhai in July 
1942, that the latter had filed two suits O. S. 
Nos. 56 and 57 of 51-52, obtained decrees for sale 
and had been executing the said decrees and 
that a sum of Rs. 22,000/- was stated to be due 
to him under those decrees and that though the 
respondent had agreed to pay interest at one per 
cent, per mensem regularly he had not paid any 
amount towards interest from the date of mort¬ 
gage though he was realizing a sum of Rs. 920/- 
l'or rent. 

In the meantime the value of the mortgaged 
properties was falling and in the event of a decree 
there was no chance of his realizing the full 
amount due to himself as some of the plaint 
items were now' to be subject to the prior en¬ 
cumbrance in favour of Ambaram Fakirbhai. He 
estimated the present value of the properties at 
Rs. 1,33,500/- after deducting the amount due 
under the previous mortgage in favour ot Amba¬ 
ram Fakirbhai. 

(3) In the counter affidavit the defendant 
pleaded that the plaintiff was aware about the 
encumbrances and that one Khanmull Ganesh- 
mull who was acting for the plaintiff had applied 
or promised to apply for an encumbrance certi¬ 
ficate and had collected the necessary charges 
from himself. The suit mortgage deed was got 
drawn up by Ganeshmull who tor some reason 
did not incorporate therein the two mortgages in 
favour of Ambaram, The value of the properties 
mortgaged was according to him Rs. 4,11,000/- and 
they were fetching rent of Rs. 680 and not Rs. 
920/- as alleged. He characterized the plaintill’s 
application as ‘mala fide’. 

(4) The learned District Judge who heard the 
application refused to appoint a Receiver. He 
was inclined to believe that the value of the 
immovable properties had fallen; but he thought 
that, as ordinarily money-lenders advance loans 
only up to 40 per cent, of the value of the 
properties, the mortgaged properties were of suffi¬ 
cient value and continued to be good security for 
the plaintiff’s loan. He said: 

“I am not just now in a position to know the 
real or probable market value of properties. 
However it is significant that the fact of a 
prior mortgage was not embodied in the suit 
mortgage deed, and at this stage, it may be 
inferred that the defendant did not have it 
embodied. But the application was filed about 
8 months after the suit and ordinarily a simple 
mortgagor has a right to remain in possession 
and appropriate the profits of the mortgaged 
property till the sale has actually taken place.” 

He thought that though the amount was heavy it 
could not be said that the arrears had fallen due 
lor a long period of time. The plaintiff has come 
up in appeal against that order. 

(5> It is difficult to support the learned District 
Judges order. That some considerable amount Is 

pl ? intiff is not denied b v the defen- 
dant^ It is also not denied that no interest at 
all has been paid to the plaintiff though more 
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than four years have now elapsed since the date 
of the mortgage. It is not clear how the learned 
District Judge considers that a creditor advances 
only 40 per cent, of the value of the property. 
Section 66, Transfer of Property Act, provides 
that a security is sufficient only if—in the case 
of mortgaged buildings—they are at least twice 
the value of the debt. It cannot be believed that 
the value of the properties Is Rs. 4 lakhs and 
odd as represented by the defendant if the rent 
which he is realizing from them is only Rs. 680/- 
per month. If the rent is capitalized as 16 2/3 
x 10 months’ rent it would amount to Rs. 1 lakh 
and odd. Admittedly there are two prior mort¬ 
gages for which decrees have been obtained and 
execution has been sought in respect of some of 
the items mortgaged. 

It is represented for the respondent that he 
has not chosen to raise the rent of the buildings 
and that the tenants have continued to pay the 
same rent from a long time. This would indicate 
either chat the respondent is unable to manage 
his affairs properly, if he is not sufficiently inter¬ 
ested m realizing the proper rents especially when 
he Is so heavily indebted, or that the premises 
are not kept in proper repair and management. 
It appears to be therefore thoroughly just, reason¬ 
able and convenient to appoint a Receiver in the 
present case. The respondent can certainly be 
not said to be justified in asking that he should 
be collecting all the rents and utilising them 
himself without paying a single pie even towards 
his admitted and jusi debts for which decrees 

have been obtained and which would vitallv 

« % 

affect the plaintiff’s security. The circumstance 
that the plaintiff has made an application for the. 
appointment of a Receiver some time after the 
suit was filed and not immediately and probably 
alter Ambaram obtained decrees and started to 
proceed against the mortgaged property .is indi¬ 
cative of bona fides and an anxiety to safeguard 
his own interest rather than otherwise. 

(6) ‘Abdul Basid Sab v. Sahukar Sardarmul 
Multan Mull’, 12 Mys LJ 495 (A) is a clear 
authority for the position that a Receiver can be 
appointed at the instance of a simple mortgagee. 
The learned District Judge has tried to distin¬ 
guish that case on the ground that there was an 
allegation of waste of the mortgaged property 
made in it. But it has been laid down in that 
case that apart from the allegation of waste 
there was a distinct allegation that nearly Rs. 
8000/- interest had not been paid and that cir¬ 
cumstance was a sufficient ground to justify the 
order of appointment of a Receiver in a suit on 
a simple mortgage. The cases in — ‘Ethirajalu 
Chetty v. Rajagopalachari’, AIR 1929 Mad 138 
(B), — ‘Paras Ram v. Puran Mal-Ditta Mai’, AIR 
1925 Lah 590 (C»; — ‘Punjab National Bank Ltd. 
v. Moosaji Jafferji’, AIR 1927 Sind 230 (D); — 
‘Abdul Khairat Mahommad v. Hrishikesh Das’, 
AIR 1926 Cal 978 (E) and — ‘Manindra Chandra! 
v. Suniti Bala Debi\ AIR 1926 Cal 1006 (F), are 
referred to therein in support of that position; 
see also — ‘Venkenna v. Mangammal’. AIR 1936 
Rang 296 fSB) (G) and — ‘Rameswar Singh v. 
Chuni Lai’. AIR 1920 Cal 545 (H), which are to 
the same effect. 

f7» In — ‘AIR 1929 Mad 138 (Bp it is pointed 
out that 

“It is impossible to lay down a hard and fast 
rule laying down under what circumstances the 
Court will appoint a Receiver. But ordinarily 
there should be some loss or detriment not 
foreseen by the mortgagee at the time when 
he chose to take a simple mortgage and allow 
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possession to remain with the mortgagor, which 

loss could not be compensated except by the 

appointment of a Receiver.” 

This case has been referred to and followed in — 
‘Paramasivan Pillai v. Ramasami Chettiar’, AIR 
1933 Mad 570 (FB) (I). 

(8) In — ‘AIR 1520 Cal 545 at p. 547 (H)’ when 
dealing with the contention that a Receiver could 
not be appointed at the instance of a simple 
mortgagee their Lordships observed that the same 
was not based on principle and that there was 
no foundation for the contention that a mort¬ 
gagee who is not entitled to possession of the 
mortgaged properties is not entitled to ask for 
the appointment of a Receiver; whether the 
mortgagee is or is not entitled to possession, he 
may invite the Court to appoint a Receiver, if the 
demands of justice require that the mortgagor 
should be deprived of possession. 

(9; The learned District Judge has referred to 

— ‘Anandi Lai v. Ram Sarup’, AIR 1936 All 495 
(FB) (J) which lays down the contrary. That 
decision was based on the interpretation of the 
words “any person” in O. 40, R. 1 as meaning 
even parties to the suit, and held that as a 
■simple mortgagee has no present right to remove 
the opposite party from possession and custody 
lie cannot get a Receiver appointed to the pro¬ 
perty mortgaged to him. That decision was later 
on considered by a Full Bench in — ‘Mt. Tulsha 
Devi v. Shah Chironju Lai’, AIR 1943 All 1 (K) 
and Iqbal Ahmed C. J. observed that the Division 
Bench which heard the appeal had entertained 
considerable doubt about the accuracy of that de¬ 
cision and that the answer to the question whe¬ 
ther cl. (ii) of R. 1 of O. 40 has application only 
to properties in the possession of third parties 
or is also applicable to the properties in 
the possession of one of the parties to the 
litigation is beset with considerable difficulty 
and there is considerable divergence of judi¬ 
cial opinion on the point. The Full Bench 
considered advisable that, in order to set the 
doubt at rest so far as their Courts were con¬ 
cerned. the rule should be so amended as not to 
leave any doubt as to the true interpretation of 
cl. (ii) of R. 1 of O. 40. They themselves left the 
question open as they felt it unnecessary to de¬ 
cide it in the case before them. Subsequently the 
rule was amended in Allahabad as referred to in 

— ‘Bireshwar Banerji v. Sudhansu Shekhar Singh’, 
AIR 1947 All 157 (L). By that amendment the 
words ‘‘not being a party to the suit” were inserted 
after the word “person” in sub-r. (ii). 

(10) It must be observed that the wording of 
O. 40, R. 2 in the Code of Civil Procedure as in 
force in Mysore is the same as in Madras and 
Calcutta; and nevertheless those Courts have not 
considered the same as any bar to the appoint¬ 
ment of a Receiver in suits on a simple mortgage. 
They seem to be based on the principle that by 
appointing a Receiver in such a case the mort¬ 
gagee is not really seeking to deprive the posses¬ 
sion by the mortgagor of the mortgaged property 
or to obtain possession for himself but is ensuring 
that the same is managed for the benefit of the 
mortgagor and on his behalf so that its income 
and profits which may be said to be accretions to 
the mortgaged property may be made available 
and applied towards the discharge of the mortgage 
debt and that the Court by such appointment is 
merely ensuring the payment of interest to the 
mortgagee as agreed to by the mortgagor and that 
the appointment of a Receiver is only a mode of 
realizing the security even in the case of a simple 
mortgage; see — ‘AIR 1933 Mad 570 at pp. 574, 
581 and 582 (FB) (I)’. They also base their deci- 


V; 
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sions on principles of English law in such matters: 
see ‘AIR 1520 Cal 545 (H)’; — ‘Jaikissondas 
Gangadas v. Zenabai’, 14 Bom 431 (M). In any 
event we are bound by the decision of this Court 
which appears to us, if we may say so with res¬ 
pect, to be in consonance with justice and equity. 

(11) We, therefore, allow this appeal and set 
aside the order of the Court below. The District 
Judge is directed to appoint a proper person as 
Receiver with powers to manage the properties, 
collect the rents and deposit the same in Court. 
There will be no order as to costs in this appeal. 

(12» During the course of the arguments in the 
appeal before us it was agreed for the appellant 
that a sum not exceeding Rs. 200/- per month 
may be paid out of the rents so collected to the 
defendant till the disposal of the suit for his 
current expenses. The learned District Judge will 
give effect to the same. 

(13) The suit was hied more than two years 
ago. The matter involved appears to be simple, 
and it is surprising that the suit has not been 
disposed of till now. It is hoped that the learned 
District Judge will do so expeditiously. 

K.S.B. Appeal allowed. 
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BALAKRISHNAYYA AND MALLAPPA JJ. 

(4-2-1954) 

M. Ramamurthy, Accused-Petitioner v. State of 
Mysore. 

Criminal Revn. Petn. No. 242 of 1953, against 
decision of Principal Sessions J., Bangalore, in 
Cr. A. No. 75 of 1953. 

(a) Penal Code (I860), S. 292 — Obscene publi¬ 
cation — What is —Test. 

The test of obscenity is, whether the ten¬ 
dency of the matter charged as obscene is to 
deprive and corrupt those whose minds are 
open to immoral influences and in whose 
hands a publication of this sort may fall. 
The publication must be regarded as obscene 
if it is calculated to produce a pernicious 
effect in depraving and debauching the minds 
of the persons into whose hands it might 
come. (1868) 3 QB 360, Rel. on. (Para 4) 
Works of art are never considered as ob¬ 
scene. (Para 6) 

It is the effect of the publication on the 
min’d of an ordinary young person that has to 
be considered in deciding whether it is ob¬ 
scene or not. AIR 1952 Cal 214, Rel. on. 

(Para 6) 

Whether the book is obscene is a matter 
in which the Court is entitled to rely on its 
own judgment as well as the evidence of wit¬ 
nesses in support of this finding of fact. AIR 
1932 Cal 651, Rel. on. (Para 9) 

Where a man publishes a work manifestly 
obscene he must be taken to have intended 
the inevitable consequences. The object which 
the writer has in view is immaterial. If the 
publication is an obscene publication it would 
be no defence to say that the law w r as broken 
for some wholesome and salutary purpose. 

(Para 9) 

Held on a consideration of the publication 
‘Kama Kala’ as a whole that it was obscene 

within the meaning of S. 292, Penal Code. 

(Para 8) 

Anno: Penal Code, S. 292 N. 1. 



is . 
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(b) Criminal P. C. (1898), Ss. 242 and 537 — 

Effect of non-compliance of S. 242. 

Under S. 242, Cr. P. C., a Magistrate trying 
a summons case is required at the very outset 
to state to the accused the particulars of the 
offence and to ask him to show cause why 
he should not be convicted. The particulars 
must be stated in such detail as. to give 
the accused full information regarding the 
case which he has to meet. 16 Mys CCR 231, 
Rel. on. (Para 10) 

Where the omission to comply with S. 242 
has prejudiced the accused in his defence the 
conviction cannot be sustained. (Para 10) 
Anno: Cr. P. C., S. 242 N. 8. 

CASES REFERRED: Paras 

(A) (1868) 3 QB 360: 37 LJMC 39 4, 9 

(B) (V34) AIR 1947 Lah 383: 48 Cri LJ 910 5 

(C) (V39) AIR 1952 Cal 214: 1952 Cri LJ 575 6 

(D) (V19) AIR 1932 Cal 651: 56 Cal LJ 123: 33 

Cri LJ 771 * 7, 9 

(E) (V7> AIR 1920 Bom 402: 22 Bom LR 166: 22 

Cri LJ 513 8 

(F) (1814) 3 M and S 11: 105 ER 516 9 

(G) (’ll) 16 Mys CCR 231 10 

(H) (’24) 2 Mvs LJ 223 10 

(I) (’29) 7 Mys LJ 144 10 

C. B. Srinivasa Rao, for Petitioner; The Advo¬ 
cate General, for the State. 


being spread on scientific lines. What however 
is objectionable according to law is that a per¬ 
son should not take advantage of the curiosity of 
young men and women to know something of sex 
and make money out of publications that will 
have the effect of depraving their minds. 


(4) The Indian Penal Code has not defined 
what is meant by “obscene”. In “Manual of Law 
terms and phrases” by K. J. Aiyar “obscene” is 
defined as follows: 


“This term is intended in law to denote what 
is an offence to public moral and decency. The 
offences against public moral and decency are 
(1) selling, distributing, importing, or printing 
for sale, or hire, or publicly exhibiting any ob¬ 
scene book, pamphlet, paper, drawing, painting, 
representation or figure; (2) Having in posses¬ 
sion any obscene book for sale or exhibition; 
Sections 292 and 293, I. P. C.” 


The test of obscenity according to what has 
been laid down by Cockburn C. J. in — ‘R. v. 
Hicklin’. (1863) 3 QB 360 (A), which is invariably 
relied on in most of the later authorities on the 
point is, 

“whether the tendency of the matter charged as 
obscene is to deprave and corrupt those whose 
minds are open to immoral influences and in 
whose hands a publication of this sort may 
fall.” 


ORDER: This is a revision petition against 
the judgment of the Principal Sessions Judge, 
Bangalore, in Criminal Appeal No. 75 of 1903 con¬ 
firming the conviction under S. 292, I. P. G\. but 
modifying the sentence passed by (he Additional 
First Class Magistrate, Bangalore, in C. C. No. 10 
of 1952-53. 

(2 1 The petitioner-accused is the editor of a 
monthly journal known as ‘Kama Kala’. The 
prosecution case is that the accused-petitioner is 
distributing and has put into circulation this 
monthly journal which contains obscene writings 
and pictures. Eleven copies of the journal of 
different months have been exhibited in the case 
and three witnesses were examined for the pro¬ 
secution and according to them the journal con¬ 
tains obscene writings harmful to young men and 
women. On the other hand, the accused has 
examined two witnesses of whom one Is Dr. Put- 
tanna, a retired Surgeon and who was the Princi¬ 
pal of the Medical College and the other gentle¬ 
man is the well-known author Sri Devadu Nara- 
simha Sastry. The Doctor is of opinion that there 
is nothing obscene in the pamphlets and that it 
is fit to be prescribed as a text book in Medical 
Colleges and Schools. Sri Devadu Narasimha 
Sastry is of opinion that he has no hesitation in 
placing these pamphlets in the hands of children 
of sufficient age. 

(3) We have been taken through some portions 
of the pamphlets and before considering the ques¬ 
tion whether they are obscene it may be useful 
to state that what has to be considered as obscene 
or indecent has changed from time to time and 
may not exactly be the same in different countries. 
What Is tolerai ed in one country may be con¬ 
sidered as bordering on obscenitv in another 
country. It may also be stated that there has 
been a difference of opinion as to whether young 
men and women have to be educated on^ques- 
tions or sex and if so. to what extent. Though 
the tendency in recent times is to consider that 
young men and women should know something of 
sex. the orthodox view is still that such a know¬ 
ledge is dangerous. The intention however of 
Legislature Is not to prohibit knowledge of sex 


He also observed that the publication must be 
regarded as obscene if it is 


“calculated to produce a pernicious effect ini 
depraving and debauching the minds of the! 
persons into whose hands it might come.” 

(5) A.s observed in — ‘Emperor v. Harnam Das’, 
AIR 1947 Lah 383 (B): 


“Where the bool: in question was a serious work 
intended to give advice to’ married people, and 
particularly husbands, on how to regulate the 
sexual side of their lives to the best advantage, 
that is to say, with a view to promoting their 
health and mutual happiness. 


Held: Such books when properly written serve 
a useful purpose. Such books are published on 
a large scale and widely circulated in all civi¬ 
lised countries including Britain and the United 
States of America. If such books are effectively 
to fulfil their intended purpose it is obvious that 
they must be written in fairly plain language 
in order to be understood, and, it cannot be 
said that the publication of such books should 
be banned altogether because of the danger, 
against which it Is undoubtedly very difficult to 
provide effective safeguards, that they may fall 
into the wrong hands.” 


(6) It may be added that works of art are never 
considered as obscene. Then again a r = observed 
in — ‘Sukanta Haider v. The State’, AIR 1952 Cal 
214 (C): 

“The Courts have, more often, restricted the use 
of the term obscenity to sexual immorality 
only. Such matters as would tend to stir in per¬ 
sons. into whose hands such matter is ordi¬ 
narily expected to reach, sex impulse which lead 
to sexually impure and lustful thoughts, are 
declared as obscene, attracting the jurisdiction 
oi the Court to ban out such publications. The 
true test is not to find out what depraves the 
morals in any way whatsoever but what leads to 
deprave only in one way, viz., by exciting sex¬ 
ual desTes and lascivious thoughts.” 

Another point that may arise for consideration 
is whether a book can be called obscene if it pro- 


( 
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mTf bf fh'^' e Q d thoughts ^ any young person. It 

loni? ^ fh 11hls teelmgs will be roused by a 

book T k ediagrai ? 0t S6S 01 ' gans in a medical 
book. Tnere may be persons whose feelings are 

fhl 1 £ u ‘ , ? d nn'ier any circumstances. It is not 
the. effect o. the publication on such persons the 

n^ Ur ^ S i r aV 5 t0 take note oL Ifc is the effect of 
' e Publication on the mind of an ordinary young: 

person that has to be considered in deciding whe- 

iher it is obscene or not. As observed in the above 
authority: 


(BalaJcrishnayya & Mallappa JJ.) ft. J, 

As observed in — ‘AIR 1932 Cal 651 (D)\* 

Wh ere a man publishes a work manifestly ob- 

fnPvftQhf mUSt be taken to have intended the 
inevitable consequences;” 

and as observed by Mitter J. in the above case: 

“The object which the writer has in view is im¬ 
material. If the publication is an obscene publi¬ 
cation it would be no defence to say that the 

law was broken for some wholesome and salutary 
purpose.” J 


Tlie effect produced on an ordinary member of 
the society or a particular class of readers for 
which a particular publication may be meant 
has to be ascertained. It is neither a man of 
wide culture or rare character nor a person of 
a depraved mentality should be thought of as 
being the readers of such literature. The 
standard of readers is neither one of exceptional 

sensibility nor one without any sensibility what¬ 
soever.” 


(7^ As legards appreciation of evidence in cases 
of this kind, 

whethei the book is obscene is a matter in 
which the Court is entitled to rely on its own 
judgment as well as the evidence of witnesses 
m support of this finding of fact,” 


o ( i°d T1 d e oral evidence of the Doctor, Puttanna, 
and Sri Devadu is no doubt in favour of the ac¬ 
cused but it is unfortunate that the prosecution 
has not concentrated on the above portions of the 
pamphlets and questioned the witnesses as to their 
view on these portions. Even the P. Ws. have not 
not been questioned v/ith reference to these por¬ 
tions of the publication. It is this weakness in 
the evidence that leads us to ascertain what de¬ 
finite case the accused has been asked to meet. 
It is found that no question under S. 242, Cr. P. C., 
has been put at all. Even after the P. Ws. were 
examined he had not been questioned particularly 
v/ith reference to the objectionable passages and 
we are of opinion that this has prejudiced the 
accused to a considerable extent. The question 
for consideration is whether the conviction under 
these circumstances has to be • upheld. 


as observed by Jack J. in - 
Emperor’, AiR 1932 Cal 651 


‘Kailasli Clia.ndra 

(D). 



(8) In this case some oral evidence has been 
adduced and tlie Courts below have rishtly applied 
their mind and found that the journal contains 
material that would corrupt a#d deprave the 
minds of young persons. It would but be fair to 
say tnat the journal contains some useful matter 
to > oung men and women, but on the whole there 
are a good number of passages that would have 
an undesirable effect on the minds of young men 
and women. What the author clearlv refuses to 
answer to imaginary or real questions put to him, 
he publishes in the form of questions stated to 
have been put to him in letters. Pictures of 
naked men and women are printed to attract 
youngsters. No better purpose than this could be 
thought oi for the introduction of a large number 
of such portraits exhibiting different postures of 
naked persons. Taken as a whole it is difficult to 
differ from the findings of the Courts below. It 
is true that some passages contain useful matter 
that may be read by young men but as observed 

by Hayward J. in—‘Rahimatalli v. Emoeror’ AIR 
1920 Eom 402 (E): ‘ 


It is necessary of course, to take into considera¬ 
tion the whole pamphlet and not merely to look 
to passing references which might give no real 
indication of its true intention. But on the 
other hand it is equally necessary not to be mis¬ 
led by the length of perfectly unexceptional 
and proper passages into missing the sting, how¬ 
ever short and pungent, lurking in the pamph¬ 
let.” 


As was pointed out in — ‘16 Mys CCR 231 (G)’ 
under S. 242, Cr. P. C., a Magistrate trying a 
summons case is required at the very outset to 
state to the accused the particulars of the offence 
and to ask him to show cause why he should not 
be convicted. The particulars must be stated in 
such detail as to give the accused full informa¬ 
tion regarding the case which he has to meet. It 
may here be stated that this is a decision of a 
Bench. It is no doubt true that this case has been 
distinguished in — ‘2 Mys LJ 223 (H)\ That is 
a case decided by a Single Judge. The omission 
was regarded as a mere irregularity and in view 
of certain points referred to in that decision it 
was considered that the accused was not pre¬ 
judiced and the conviction was upheld. 

In a later decision it is pointed out that the 
omission amounts to an illegality. That is a de¬ 
cision of a Bench of two Judges and it has been 
held in that decision, — ‘7 Mys LJ 144 (I)’, that 
in a summons case, the procedure prescribed in 
S. 242, Cr. P. C., is mandatory. The Court should 
bring to the notice of the accused persons, the 
particulars of the offence they were accused of, and 
their plea should be recorded under Ss. 242 & 243. 
Cr. P. C. Mere examination of the accused under 
S. 342. Cr. P. C., after prosecution witnesses had 
been examined, will not cure the initial Illegality 
in the omission to follow the provisions of S. 242 
whch renders the trial void. The weakness of the 
oral evidence as it stands and the inadequacy of 
questions put under Ss. 242 and 342, Cr. P. C., 
make us feel that the conviction cannot be up¬ 
held on this count. 


<9) It is contended that the intention of the 
accused is to instruct the voung and not to de¬ 
prave their minds. But Blackburn J. in — ‘(1868) 
3 QB 360 (A), took the rule of law to be as 
stated by Lord Ellenborough in — ‘Rex v. Dixon’. 

(1814) 3 M & S 11 (F) In the shortest and clearest 
manner 

“it is a universal principle that when a man 
is charged with doing an act of which the pro- 
babie consequence may be highly injurious the 
intention is an inference of law resulting from 
the doing of the act.” 


(11) The petitioner appears to be young man 
of some intelligence. He has faced the trial. This 
case has been hanging on from 10-6-52 when the 
charge sheet was filed. He had filed an appeal 
and has come up to this Court in revision. We 
have been assured that the publication of ‘Kama 
Kala’ was stopped from the date on which the 
charge sheet was placed. It may be added that 
it has been brought to our notice that this is 
the first case launched in Mysore under S. 292, 
I. P. C. Considering all the circumstances of the 
case, we do not think that it is necessary to re¬ 
mand the case and order a re-trial. The revi- 


>1954 Hutcheeregowda v. Sanjeevagowda (Balakrishnayya J.) Mysore 167 


sion petition is therefore allowed and the con¬ 
viction and sentence are set aside. 
xrsB Conviction & sentence set aside. 


A.I.R. 1954 MYSORE 167 (Vol. 41, C.N. 70) 

BALAKRISHNAYYA J. (9-2-1953) 

Hutcheeregowda, since deceased by L. Rs. and 
others, Plaintiff s-Appellants v. Sanjeevagowda 
and others, Defendants-Respondents. 

Second Appeal No. 14 of 1952-53. against decree 
of First Addl. Sub.-J„ (Court of Sm. C.), Banga¬ 
lore in R. A. No. 72 of 194S-50. 

Civil P. C. (1908), O. 3, R. 4 — Pleaders — 
Power to compromise. 

A pleader has no authority to enter into a 
compromise on his own responsibility unless 
the vakalatnama in his favour confers such 
authority on him and a compromise decree 
effected by the pleader without the necessary 
authority Is not binding on the client. Even 
in the case of express authority in writing, 
the general power to conduct the case cannot 
imply a specific power authorising the Advo¬ 
cate to agree to compromise on his own 
responsibility. 4 Mys LJ 94, Rel. on; Case 
law referred: 

Held that as the Advocate in the case had 
made it amply clear in his deposition that 
he had compromised the suit on behalf of all 
the parties as he had power to do so and the 
assertion was fully supported by the express 
authority to compromise contained in the 
vakalatnama, the compromise was binding on 
the parties. AIR 1950 Pat 253, Distinguished. 

(Paras 4, 5) 


Anno: Civil P. C., O. 3, R. 4 N. 7. 

CASES REFERRED: Paras 

(A) (V17) AIR 1930 PC 158: 57 Ind App 133 

(PC) 4 

(B) (V22) AIR 1935 PC 119: 14 Pat 545 (PC) 4 

(C) (V10) AIR 1923 PC 93: 84 Ind Cas 721 

(PC) 4 

(D) (’98) 21 Mad 274: 3 Mad LJ 40 4 

<E) (’26) 4 Mys LJ 94 4 

<F) (V5) AIR 1918 Mad 656: 41 Mad 233 4 

(G) (V37) AIR 1950 Pat 253 5 


G. Dayananda, for Appellants. 

JUDGMENT: The suit from which this appeal 
arises was filed to repel the terms of a compro¬ 
mise entered in O. S. 328/40-47 and to declare the 
decree passed therein as null and void. The trial 
Court dismissed the suit and the said decision 
was confirmed in the first appeal. 

(2) O. S. 338/46-47 was hied by defendants 1 
to 3 of this suit, against the plaintiff and defen¬ 
dant 4 (pro forma) for declaration that the 
alienation of the properties made by their father 
was not binding dn their interests. During the 
progress of the suit, a compromise was entered 
into under the terms of which the defendants 
obtained certain portions of the properties in¬ 
volved in that suit. The compromise petition was 
signed by defendant 4 who was present in Court 
and the lawyer (Mr. H. Narayana Rao) who was 
appearing for all the defendants in that suit 
signed on their behalf. The ground upon which 
the suit is filed is that the compromise was 
entered into without the knowledge of the plain¬ 
tiffs and that it was the result of fraud on the 
part of the lawyer in collusion with defendant 4. 
It has been found by the Courts below that there 


was no proof of either collusion or fraud on the 
part of the lawyer and that the compromise 
entered into was bona fide and in pursuance of 
the authorisation contained in the vakalatnama 
(the kannada version translated) to the effect 
that “we have hereby given full powers to agree 
to compromise on our behalf in the case.” The 
appellants are thus concluded by the concurrent 
findings of fact and no interference is called for. 

(3) A point touching the validity of, and 
impeaching the power of the Advocate to enter 
into, the compromise, is raised. It is argued for 
the appellants that the general power stipulated 
in the vakalatnama was insufficient to enable the 
Advocate to act on his own responsibility so as 
to bind the appellants for the acts of the coun¬ 
sel. and that in addition it was incumbent on the 
part of the Advocate to have taken special autho¬ 
rity before the compromise was agreed upon. I 
am unable to appreciate the contention, especially 
in view of the express authority contained in the 
vakalatnama. 

(4) The relation of a party with that of the 
Advocate appointed to conduct the suit on his 
behalf is regulated by the agreement, express or 
implied, between them. In the English Courts, the 
authority of an Advocate to compromise on 
behalf of a client in a suit is said to be derived 
from the known existence of the implied autho¬ 
rity attributable to his appointment as counsel. 
If ‘ the authority is derived from an express 
agreement in writing, no question of implied 
authority arises, but the extent of the power is 
governed by the specific terms of the authority. 
In a general authorisation to conduct a case, the 
authority to compromise is not implied; and the 
Advocate in such cases cannot, without reference 
to his client, compromise a suit on Ills behalf. 
But the Advocate can always compromise if the 
express authority is contained in the vakalat¬ 
nama. Following the practice obtained in the 
English Courts, Lord Atkin delivering the judg¬ 
ment of the Judicial Committee of the Privy 
Council observed in an appeal from Bengal — 
‘Sourendra Nath v. Tarubala Dasi\ AIR 1930 PC 
153 at p. 161 (A) that 

"their Lordships regard the power to compro¬ 
mise a suit as inherent in the position of an 
Advocate in India. The considerations that 
have led to the implied power being established 
in the Advocates of England, Scotland and 
Ireland, apply in equal measure in India.” 

This decision was followed in a later case — 
‘Sheonandan Prasad Singh v. Abdul Fateh 
Mohammad’, AIR 1935 PC 119 (B), where it was 
laid down that 

"Counsel in India have the same implied autho¬ 
rity to compromise an action as have counsel 

in ~ English Courts. It may, however, 

be withdrawn or limited by the client; in such 
a case the actual authority is destroyed or 
restricted.” 

These are cases in which implied authority was 
the question for consideration, without an ex¬ 
press authority in writing. In the former case, 
the learned Lord (Lord Atkin) proceeds to state 
at page 162 that 

"When a legal representative in Court of a 
client, derives his authority from an express 
written authority, such as a vakalatnama, 
different considerations may well arise, and in 
such cases their Lordships express no opinion 
as to the existence of any implied authority 
of any kind under discussion.” 

Where the compromise was supported, not on 
implied authority but depended upon an express 
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written authority, the opinion of their Lordships 
has been expressed in — ‘Sourindra Nath v. 
Heramba Nath’. AIR 1S23 PC 33 (C) thus: 


“A pleader who does not hold or has not filed 
in the suit before the Coi. t Ills clients’ general 
power ox attorney authorising him generally 10 
compromise a suit on behalf of clients cannot 
be recognised by a Court as having any autho¬ 
rity to compromise the suit, unless he has filed 
in the suit his clients’ vakalatnama giving him 

authority to compromise the suit before the 
Court.” 
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(2VENKATA RAMAIYA AND MALLAPPA JJ. 

Bank of Mysore Ltd., Avenue Road, Bangalore- 
City by its Manager, B. V. Narayana Reddy, 
Appellant v. B. D. Naidu, Respondent. 

Regular Appeal No. 75 of 1950-51, against decree 
of Dist. J., Bangalore in O. S. No. 27 of 1945-46. 

Contract Act (1872), S. 38 — Valid tender — 
Essentials. 


When the party has retained a pleader and 
signed the vakalat which made no reference to 
the power to compromise, the Madras High Court 
held in — ‘Jagapati Mudaliar v. Ekambara 
Mudaliar’, 21 Mad 274 (D) that 


"it is not competent to a pleader to enter into 
a compromise on behalf of his client without 
his express authority to do so.” 


This Court has, on a consideration of 
274 (D•' and — ‘AIR 1923 PC 98 (CP, 
in — ‘Naranaiyengar v. Naranachar’, 
94 (E) that 


— ‘21 Mad 
laid down 
4 Mys LJ 


‘‘A pleader has no authority to enter into a 
compromise on his own responsibility unless the 
vakalatnama in his favour confers such autho¬ 
rity on him and a compromise decree effected 
by the pleader without the necessary authority 
is not binding on the client.” 


Even in the case of express authority in writing, 
the general power to conduct the case cannot 
imply a specific power authorising the Advocate 
to agree to compromise on his own responsibility. 
A provision in the vakalat “to present, if neces¬ 
sary, petitions of rajinama for withdrawal and 
for referring to arbitration and to sign the raji¬ 
nama, etc.”, was held to be insufficient to give 
authority to the Vakil to enter into compromise 
without reference to his client (vide — ‘Thenal 
Ammal v. Sokkammal’, AIR 1918 Mad 656 (F>). 


(5) It was further argued that the mere signa¬ 
ture of the Vakil to the petition without indi¬ 
cating that it was so signed in pursuance » f 
authority vested in him under the vakalat, does 
not bind the client. Reliance was placed for this 
proposition on — ‘Shital Prasad Singh v. Suren- 
dra Nath’, AIR 1950 Pat 253 (G). In that case, 
the express authority in writing claimed by the 
Vakil to compound the case was not Droved oy 
the production of the vakalat and in consequence, 
it was observed that the power, even if available, 
could not be recognised as there was not even an 
endorsement indicating that signature was ap¬ 
pended in pursuance of the express power vested 
in him. The case is thus distinguishable and does 
not help the appellants. In the present case, the 
Advocate has made it amply clear in his deposi¬ 
tion that “I have compromised the suit on behalf 
■of all the parties as I had power to do so” and 
jthis assertion is fully supported by the express 
'authority to compromise, contained in Exhibit 
i XIV the vakalatnama. There is thus no reason 
to interfere with the concurrent decisions of the 
Courts below. 


(6) In the result, the appeal is dismissed with¬ 
out notice. 


L)R.R. 


Appeal dismissed. 


A tender to be effective must be, as 
required by S. 38, Contract Act, unconditional 
and of the full amount due. A tender clogged 
with the term that the money is to be taken 
as a settlement is not good. (1847) 11 QB 136 
and (1833; 172 ER 1223, Rel. on. (Para 3) 

Thus, a cheque for an amount which is 
short of what is actually payable for a com¬ 
plete discharge with a condition that it 
should operate as extinction of the entire 
liability is not a valid tender. There is no 
principle of law which authorises the accept¬ 
ance by the creditor of a cheque for a sum 
smaller than what is due without prejudice 
to his rights, when the cheque describes the 
payment to be in lull discharge of the liabi¬ 
lity. (Para 3) 

Further, when a cheque is meant to dis¬ 
charge two debts as a whole without speci¬ 
fying the portion of the amount to be applied 
to either debt, the creditor has no option or 
obligation to receive the amount and distri¬ 
bute it between the debts in a manner which 
the debtor considers to be helpful to him. 
(1848) 136 ER 1091, Rel. on. (Para 3) 

Anno: Contr. Act, S. 34 N. 2, 3, 4. 

CASES REFERRED: Paras 

(A> (1847) 11 QB 130: 11G ER 425 3 

iB) (1833) 172 ER 1223: 6 Car and P 237 3 

(C) (1848) 136 ER 1091: 5 CB 793 3 

K. Raja Iyer, D. H. Chandrasekharaiya and 

C. K. Narayana Rao, for Appellant; D. Narasa- 
rajulu and K. P. Muddappa, for Respondent. 

VENKATA RAMAIYA J.: 

Respondent sued the appellant which is the 
Bank of Mysore, Ltd., for return of the Shares 
leit as security for a loan, alleging that the Bank 
unreasonably rniled to accept the tender of monies 
due and caused loss to the respondent estimated 
at Rs. 11,000/- and this sum together with divi¬ 
dends payble with respect to the shares are more 
than sufficient to wipe off the debt. The tender 
and discnarge of the debt were both denied by 
the Bank and a lien on the shares was claimed 
for payment of the loan referred to in the plaint 
as well as another for recovery of which a decree 
has been obtained in the Court of the Sub Judge. 
The question as to what was the amount due to 
the Bank was raised in Issue No. 4. that of tender 
in Issue No. 1 and of darn^es in Issue No. 3. 
Without recording any evidence the learned Dis¬ 
trict Judge dismissed the suit holding that it was 
not maintainable. The dismissal was set aside 
by this Court and the case remanded for disposal 
after taking evidence and allowing amendment 
of the plaint. 

Subsequently, an account of monies due to the 
Bank and of damages due to plaintiff was asked 
for and an additional issue about the Bank’s right 
to retain the shares till payment of the amount 
due under the decree of the Sub Court was fram¬ 
ed. Besides the correspondence and extracts of 
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accounts relating to the transactions exhibited 
in the case, the only persons examined in the 
case are plaintiff and the Superintendent: of tne 
Loan section of the defendant Bank. The lower 
Court has on a consideration of these decreed the 
suit as prayed for awarding Rs. 11,000/- as da¬ 
mages. On behalf of the Bank it is contended 
that the decision is not warranted either by the 
facts of the case or the law applicable to it. 
Learned Counsel for the respondent did not rely 
on the cases referred to in the judgment for sup¬ 
porting it as some of these were found to be either 
misquoted or misapplied. 

(2) The plaintiff's right to the shares cannot 
be disputed as these stand in his name and the 
plaintiff cannot question the Bank’s claim to re¬ 
tain the shares till the amount due in respect of 
what is called the share loan account is discharg¬ 
ed as the shares were given as security for the 
loan. The case of the plaintiff is not that as a 
matter of fact the amount was paid by him but 
only that he offered to pay it, that the Bank 
unreasonably refused the offer and that, owing 
to this refusal to receive the amount and release 
the shares, the plaintifi could not have the bene¬ 
fit of realising about Rs. 11,000/- by disposing of 
the shares when the value of these had appreciat¬ 
ed. According to the Bank there was no accept¬ 
able oiier and plaintiff has suffered no loss by 
retention of the shares. 

The crux of the case is the factum and legality 
of tender. Except for a mere reference in the 
plaint which is controverted, there is no proof ol' 
tender of any amount in the year 1941. The allega¬ 
tion concerning this in the letter Exhibit A is 
so vague and dubious that no weight can be 
attached to it. Apart from this it is the cheque 
dated 29-5-1943 for a sum of rupees twenty 
thousand drawn by the plaintiff in favour of 
defendant which is alleged to constitute an effec¬ 
tive tender. The cheque was not sent to the 
Manager of the Bank but given to Sri Wajid who 
was then a Director ol the Bank. Mr. Wajid is 
not examined in this case and the cheque is not 
encashed. The cheque directs payment in “full 
and final settlement of all accounts” of the plain¬ 
tiff. In his evidence the plaintiff states 

“I had known from the defendant that Rs. 
21,500/- was due by me on all accounts and if 
Rs. 20,000/- had been accepted it was in lull 
settlement and the defendant is to give un Rs. 
1500/-”. 

It is admitted that besides the debt contracted 
by the plaintiff for the purchase of shares, he 
owed monies in the overdraft account, that in 
the suit lor recovery of the latter, the settlement 
of both debts by means of the cheque was set up 
by plaintiff but negatived and there was a decree 
without relying on the settlement. Absolutely 
no evidence is adduced in this case to prove chat 
tile Bank agreed to forego any part of the amount 
due from plaintiff. It therefore follows that the 
amount for which the cheque was issued is less 
than what was payable to the Bank as admitted 
by the plaintiff himself for complete discharge 
of his liabilities. The cheque was stated to be 
in full discharge of all liabilities and there was 
no letter qualifying it or intimation for its being 
appropriated otherwise. Nor did plaintiff make 
any effort directly with the Manager to reach an 
understanding or renew the offer to pay on modi¬ 
fied terms. In these circumstances the question 
is whether the Bank can be subjected to liability 
for noc returning the shares. 

(3) It is areued on behalf of the nlaintiff that 
since the amount of the cheque was at any rate 


more than what was due for satisfaction cf the 
share loan, the Bank should have appropriated 
what was necessary for the same out of the i cassa¬ 
tion under the cheque & credited the rest towards 
the other account. In the absence of any instruc¬ 
tion from plaintiff in this behail, the Bank could 
hardly have adopted this course unless tne lav/ 
required it. Even if this was possible or neces¬ 
sary, the plaintiff, it is alleged is not entitled to 
insist on delivery of the shares by virtue oi Art. 
19 of the Articles of Association. The Article is 
pointedly set out in a letter to the plaintiff' where¬ 
in a lien is claimed on the shares for the 
amount due not merely on the share loan account 
but also on the overdraft account. 

An attempt was made on plaint-in’s behalf to 
show that the contract between the parties must 
be construed as having limited the non only to 
the share loan. Even so, the contention for the 
Bank is that the lien is two-fold — one under 
the general raw of contract as in Section 171 cap¬ 
able oi being varied by agreement, another under 
the Companies Act binding on plaintiff as a snare- 
holder which cannot be avoided. The Bank's con¬ 
tention has. I think, to be upheld though it is 
enough for tne purpose oi the decision mi this 
case that the cheque in any event cannot be re¬ 
garded as a valid .tender and tne right of the 
Bank to proceed against the shares for recovery 
of tne debt in respect of the overdraft account 
m secured by the attachment of the shares in 
execution oi the decree. 
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Prima facie both mese 
The amount is ab.mit- 
payabie for a complete 


discharge and yet it is intended to operate as 
extinction oi liability. In — ‘Bowen v. Owen’, 
(1847) II QB 139 (A), Lord Denman C. J. Observ¬ 
ed 

“All persons who make a tender in form do so 
for the purpose of extinguishing a debt. If. in 
tendering for that purpose, they merely propose 
that the creditor should take the sum offered 
and leave it open to him to persist in his claim 
for more such a tender is free from objection: 
but if a party says ‘I will not pay this money 


unless you give a 
amount due' that 
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no legal tender”. 


Baron Vaughan put it tersely th 
v. King’, (IS33) 172 ER 1223 (3; 
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“A tender clogged with the terms that the money• 
is to be taken as a settlement is not good”. 

Learned counsel of plaintiff has not pointed out 
any provision or principle of law which authorises 
the acceptance by the creditor of a cheque for a| 
sum smaller than what is due without prejudice 
to his rights, when the cheque describes the pay¬ 
ment to be in full discharge of the liability. There j 
is also no authority for the proposition that when 
the cheque is meant to discharge two debts as a 
whole without specifying the portion of the amount 
to be applied to either debt the creditor has an 
option or obligation to receive the amount and 
distribute it between the debts in a manner which 
the debtor considers to be helpful to him. A view 
definitely against it has been expressed in — 
‘Hardin gham v. Allen’, (1343; 13G ER 1091 (C) 
with the head note 

“A demands from B 11 . 7 s. for several matters 
including 10 s. for a particular service performed 
by A. B tenders 19s. Gd. This will not support 
a plea of tender of I0s. on account of such 
service/* 
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(4) Cottman J. observed: 

“With regard to the tender no doubt if the 19s. 
6d. tendered was sufficient to cover the plain¬ 
tiff's enure demand it would be a good tender 
as to ihe lOsh..; but if it was insufficient to cover 
iho enure demand then inasmuch as it was not 
specifically applied to any portion of it, it does 
not sustain tne replication’. 

Assuming that a choice of adjustment w T as open 
to the Bank, there is apparently no reason why 
me settlement of the share loan amount had to 
be preferred to the discharge of the decree debt. 
On the contrary, consistent with the contention 
about the lien being confined to the snare loan ac¬ 
count, tiie Bank would have better reason in the 
absence of definite instructions to appropriate the 
amount towards the debt which was unsecured 
rather than the one which was secured. 


also money due on the overdraft account. The 
imding that plaintiff is entitled to damages on the 
ground of there being a proper tender and on 
the ground that the Bank had no lien for the 
overdraft account is therefore set aside. 

(6) There will be a decree that in case the 
plaintiff pays Rs. 10,843-13-0 with interest at 4 
per cent, from 31-3-50 and discharges the decree 
debt due on the overdraft account within three 
months from this date the Bank will return the 
shares with dividends thereon from the above date 
pnd in case he fails to do so the Bank is at 
iioerty to realise the debts due to them on the 
security of the shares. The appeal is allowed and 
the claim for damages is dismissed. The plain¬ 
tiff will pay the costs of defendant in both Courts 
as he has not been able to establish his claim to 
the unconditional delivery of the shares. 


It may be mentioned that plaintiff attempted 
settlement only after the Bank sued him for reco¬ 
very of the money due on the overdraft account 
and in the course of the suit drew the cheque 
lor Rs. 20,000/- for discharge of that debt as well 
as the one now in dispute. The question of set¬ 
tlement was raised in issue and the learned Sub- 
Judge Mr. U. D. Narayanamurthy after recording 
evidence came to the conclusion against plaintiff. 
The effect cf this is that it was not in mind of 
plaintiff when he gave the cheque, it was given 
in discharge of one of the debts as is now argued. 

The result is that the cheque cannot be held 
to be a valid tender of the amount due by the 
plaintiff either for both the debts or any of those. 
The claim for damages does not arise as the 
foundation for it of a valid tender is lacking. It 
is therefore unnecessary to discuss whether the 
plaintiff can be said to be damnified at all and 
if so to what extent. The plaintiff has been bene¬ 
fited in a way by the shares not being disposed 
of as on the strength of being a holder of these 
he has acquired an equal number at the reallot¬ 
ment, on terms manifestly favourable to him. This 
is not taken into account but arbitrarily the value 
of the shares prevalent in 1944, the year follow 
ing that or the cheque and preceding that of 
the suit, is taken as basis for awarding the 
damages as it happened to be higher compara¬ 
tively. The award of damages being thus unten¬ 
able and the amount allowed being unreasonable 
must be set aside. 

Though this is the essential part of the plain¬ 
tiff’s case, there are other reliefs for which the 
suit was unnecessary and about which there is no 
controversy. Those arc returning the shares to 
the plaintiff on payment of the amount due. Reiv¬ 
ing on the Bank’s accounts Exhibit XVIII the 
lower Court has held that the amount due on 
31-3-1950 by the plaintiff is Rs. 10.843-13-0. The 
correctness cf this is not questioned by the plain¬ 
tiff. 

(5) The learned Judge of the lower Court was 
of the view that the tender was sufficient and 
that the Bank has no lien for the overdraft ac¬ 
count. and that a sum of Rs. 11.000/- was due to 
plaintiff towards damages by the Bank on account 
of the failure cf defendant Bank to return the 
shares to plaintiff. The sum of Rs. 10.843-13-0 due 
by plaintiff was adjusted to the amount of Rs. 
11.000/- due by defendant as damages. He directed 
the return of the shares unconditionally’. As has 
been stated already he should have 'held that 
there was no proper tender and that the Bank 
had a lien over the shares in respect of the over¬ 
draft account. In this view his decree for re¬ 
turning the shares should have been conditional 
on the plaintiff paying not only Rs. 10,843/- but 
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VENKATA RAMAIYA AND BALA- 
KRISHNAIYA JJ. (2-12-1953) 

In the matter of R. Nanjiah. Merchant and 
Commission Agent, Santhepet, Mysore. 

Civil Petn. No. 19 of 1953. 

(a) Sales Tax — Mysore Sales Tax Act (1948), 
Ss. 3 and 2 — “Dealer” — Commission agent 
licensed by Regulated Market. 

The part played by a commission agent 
licensed by the Regulated Market in the dis¬ 
posal of the goods is not that of a vendor. * 
His role is only to introduce the seller to the 
places where the goods may be sold and to 
help him to get into contact with the buyer. 
He can neither determine the terms of the 
bargain nor hand over the goods. Such a 
person can hardly be considered a dealer as 
defined in the Act and as such is not liable 
to sales tax. Having regard to the nature of 
tht* work done by him, he cannot be called a 
commission agent and has to be termed onlv 
a broker. AIR 1952 Mad 718 (FB>; AIR 1950 
Mad 521 and AIR 1954 Mad 184. Ref. 

(Paras 3 and 4) 

(b) Sales Tax — Mysore Sales Tax Act (1948), 
S. 9 — Omission to take out license. 

Section 9 provides for a person obtaining a 
license to exempt from taxation. It cannot 
imply that all those who do not have the 
license may be taxed, as what is material is 
their being ‘dealers’ and not licensees. Hence 
if a person is not a dealer (e.g. commission 
agent) within the meaning of the Act he can¬ 
not be taxed although he has not taken out 
a licence under S. 9. (Para 5) 

CASES REFERRED : Paras 

(A) (V39) AIR 1952 Mad 718: 65 Mad LW 

250 (FB) 4 

(B) v.V37) AIR 1950 Mad 521: 63 Mad LW 

413 4 

(C) (V41) AIR 1954 Mad 184: 4 STC 331: 

1954 Cri LJ 158 4 

The Advocate-General, for the Govt.; S. K. Ven- 

kataranga Iyengar, for Assessee. 

VENKATA RAMAIYA J. : 

Tlie two questions referred to this Court by the 
Commissioner of Sales Tax under S. 16, Mysore 
Sales Tax Act are: 

“1. Whether on the facts of the case the assessee 
being a commission agent licensed by the 


Bangalore City Municipality v. Rangappa (Mallappa J.) Mysore 171 


1954 

Regulated Market Is required to take out a 
license under S. 9 of the Mysore Sales Tax 
Act so that he may not be taxed as a dealer 
and whether in the absence of a license he 
is liable for taxation under S. 3 of the Mysore 
Sales Tax Act? 

2. Whether S. 9 of the Mysore Sales Tax Act is 
a charging Section.". 


tiff sent for prospective purchasers who came in 
person or their representatives, the purchasers 
themselves inspected the goods and the prices 
were fixed after discussion between the sellers, 
buyers and commission agents, thereafter delivery 
was made to the buyers and plaintiffs were paid 
WHii consent of the sellers, commission and other 
sums such as rusum, Bharma etc. 


(2) The facts bearing on the first question as 
stated in the reference are: The ryots and sel¬ 
lers of goods bring them to Mysore City. The 
Octroi .Mutsaddi or Octroi Ookad levies market 
cess and octroi if any. The assessee as holder 
of a license issued by the Regulated Market to 
act as commission agent waits at the Ookad, takes 
the carts in which the goods are brought by the 
ryots to the Regulated market or deputes Ins autho¬ 
rised agents to do so. Alternatively the Octroi 
Mutsaddi notes the name of the commission agent 
as mentioned by the seller and sends the carts 
to the Regulated market. At the market the goods 
are sold in the presence of the Market Authorities 
by the Commission Agent. If the sellers agree 
to part with the goods for the highest bidder the 
goods will be delivered to him. Otherwise these 
will be resold on a subsequent day and till then 
remain with the market authorities, a fee being- 
charged for storage. 


The seller will be present at the sale whenever 
it be, signs the papers relating to it and receives 
the amount. There is no case in whicn the com¬ 
mission agent is authorised to either accept the 
oid or receive the amount on behalf of the seller. 
The commission agent gets a commission of three 
pics per rupee lor the services rendered by him. 


(o) The main condition ol liability for payment 
of the tax is mentioned m S. 3 to be that the 
person concerned should be a dealer in goods. 

Dealer” is deiined in S. 2 as any person who car¬ 
ries on the business of buying or selling goods; 
‘Sale’ is defined as transfer of the property in 
goods by one person to another in the course of 

trade or business for cash or.Obviously the 

assessee is not a buyer oi goods. He can be charg- 
ed, if at all, he can be deemed to carry the busi- 
ness of selling the goods and this depends on his 
eliecting tiie transfer ol the property in the goods 
by one person to another. The part played by 
him in the disposal of the goods is not that of 
a vendor and no one can either mistake him to 
be such as it is known that tiie price has to be 
accepted by another and the goods can be ob¬ 
tained with nis consent. His role is only to in¬ 
troduce the seller to the places where the goods 
may be sold and to help him to get into contact 
with the buyer. He can neither determine the 
terms ot the bargain nor hand over the goods. Such 

a person can hardly be considered a dealer as 
deiined in the Act. 


. (4) Having regard to the nature of the work 
aone by the assessee the absence of authority to 
nx the transaction and of power to hand over the 
goods, lie cannot be called a commission agent and 

terrned only a broker. As pointed out 
m the f ull Bench decision of the Madras High 
”!, lrL .~ ‘Radhakrishna Rao v. Province of Mad¬ 
ias, AIR 19 j 2 Mad 718 (FB) (A) in the case of 
a commission agent he has control over or pos- 
session of the goods with the authority from the 
owner of the goods to pass the property in and 

“ l /i e a the goods to anybody to whom he may 
rai At p - 722 Terence is made to an earlier 
eaoe — ‘Provincial Govt, of Madras v. Veera- 

™X appa ’’ A1R 1950 Mad 521 (Hi the facts of 
biw are s 4 mmarised to that the sellers were 
Sing their goods to the plaintiff’s shop, plain¬ 


As regards the view taken in that case it is 
observed 

“there can be no doubt whatever that the mer¬ 
chants in those cases do not fail within the defi¬ 
nition of ‘dealer’. They themselves neither so.d 
nor bought the goods. They simply brought the 
seuer and buyer together and received a broker¬ 
age oi c mi mission by way of remuneration for 
their trouble”. 

In another case of the Madras High Court cited 

Venkataranga Iyengar — 'Public 
Prosecutor v. M. Thommaia Fernando’, AIR 1954 
Mad 184 (C» it was held that persons who do 
no tiling- more than crying out the bids at the 
auction and who have no custody or possession 
over the property auctioned and have no autho¬ 
rity t o pass the property in the goods to the pur¬ 
chasers can only be brokers not falling within 
J- iiC Q ^nnuion of ‘dealers’ and as such not liable 
to sales tax II these principles are applied to 
he facts m the present reference, the answer to 
the lirst question must be in favour of the asses- 

nm' lea , rncd Advocale General has not made 

°! • ! 'r a dlUCl ' eal view is possible or necessary 
to justify die assessment. 

i^ 3 f tlon 9 Provides for a person obtaining a 
i a ; om taxation. It cannot imply 
ihai all inose who do not nave the license may be 

taxed as what is material is their being 'dealers’ 
and not licensees. 

. ( *! Tlle answer to both the questions raised is 
m tne negative. The parties will bear their own 

b U P to. 


G.M.J. 


Answer in the negative. 
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Bangalore City Municipality—now the Corpora¬ 
tion ol bangalore and another. Appellants v K 
Rangappa, Respondent. ' 

nf S ^,h n r A ; npc ?> No ; , 141 of 1950-51. against decree 
44 o“ mb-50 Vl1 Statl ° n ’ Ban S alore - « R- A. No. 

Land Acquisition Act (1894), S. G — Public nur- 
pos,. Acquisition of land at instance of i.luni- 
c, P aI,f v k,r private institution — Validity — 
(Municipalities - Mysore City Municipalities Act 

R 10) 19j> ’ S " 43 _ <ClVli P ' C ' (i80b ^ O. 1, 

The Government started acquisition pro¬ 
ceedings at the instance or the Bangalore 
City Municipality for acquisition of the two 
shops in suits and a few other shops and ac¬ 
cording to the notification the acquisition was 

iS r Wldenir “g a street in the City, 
and for adding some land to a private insti- 

The cost of acquisition of the two 
s 10po ln sult was to be met not by the Govern- 
ment or the Municipality but by the private 
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institution for which the land was acquired. 
The plaintiff, the owner of the two shops, sued 
defendants 1 and 2 who were the Bangalore 
City Municipality represented by its Commis¬ 
sioner and the Special Land Acquisition Offi¬ 
cer attached to that Municipality for a decla¬ 
ration that the acquisition of the suit pro¬ 
perties was illegal, invalid and inoperative and 
for a permanent injunction restraining them 
from entering upon or otherwise interfering 
With its possession and enjoyment. 

Held that (i) the proposed acquisition was 
not warranted by S. 6, Land Acquisition Act, 
and was, therefore, void. Under S. 6, Land 
Acquisition Act, the Government must be satis¬ 
fied that the land to be acquired was needed 
for a public purpose or lor a company and 
it could not be said that the two shops were 
required for any public purpose or any com¬ 
pany. Then again, under the proviso to that 
section no declaration for the acquisition of 
the land could be made unless the compensa¬ 
tion to be awarded was to be paid by a com¬ 
pany or wholly or partly out of the public 
funds. Hence, the acquisition of the two 
shops was bad as the cost had to be met by 
the private institution which was not a com¬ 
pany. (Paras 4, 7, 17) 

(ii) The acquisition was also not warranted 
by S. 43, Mysore City Municipalities Act, as 
it was certainly not one of the duties and 
obligations imposed on the Municipal Council 
by the City Municipalities Act. (Paras 5, 17) 

(iii) That the suit against the Land Acqui¬ 
sition Officer or other persons interfering with 
possession, without the Government being 
made a party was maintainable. 22 Mys CCR 
277 and 25 Mys CCR 223, Rel. on. (Para 6) 

Anno: Land Acquisition Act, S. 6 N. 2, 5; Civil 
P. C., O. 1, R. 10 N. 25. 

CASES REFERRED: • Paras 

(A) (V3) AIR 1921 Cal 159: 48 Cal 916 5, 6, 14, 16 

(B) * (’20) 25 Mys CCR 228 5, 13 

(C) (T7) 22 Mys CCR 277 6, 13, 14.16 

(D) (V32) AIR 1945 Mad 304: 1945-1 Mad LJ 

480 10 

(E) C07) 34 Cal 470: 5 Cal LJ 669 13 

(F) (1900) 24 Bom 600: 2 Bom LR 395 15 

(G) (V32) AIR 1945 Mad 394: ILR (1946) Mad 

153 (FB) 16 

(H) (V12) AIR 1925 Bom 538: 90 Ind Cas 695 47 

R. Rangiah, for Appellant; S. N. Krishniah, for 
Respondent. 

MALLAPPA J.: 

The plaintiff-respondent filed the suit under 
consideration in this appeal for declaration that 
the acquisition of two shops mentioned in the 
plaint schedule by the Government at the instance 
of the Bangalore City Municipality is illegal and 
invalid and for an injunction restraining the 

defendants, that is, the Bangalore City Munici¬ 
pality and the Land Acquisition Officer from dis¬ 
turbing the possession of the plaintiffs. 

(2) The Government started acquisition proceed¬ 
ings at the instance of the Bangalore City Muni¬ 
cipality, as it then was, for acquisition of the two 
| shops now under consideration and a few other 
shops and according to the notification the ac¬ 
quisition was necessary for widening Rangaswamy 
Temple Street at the junction of the Avenue Road. 
Bangalore City, and for adding some land to Sri 


A. LB. 

Siddaroodaswami Mutt. As is clear from Ext. II, 
me piamtilx wno is tne owner of the two shops, 
objected to the acquisition, on the ground that tne 
two shops were separated by another building 
which was not acquired, from the other shops 
acquired for purpose of widening the road, and 
the acquisition of his two shops was for the pri¬ 
vate purpose of adding some lands to what is 
known as Siddaroodaswami Mandali there being, 
no Siddaroodaswami Mutt as such, and that the 
acquisition also was not valid as the Government 
had decided that the acquisition of the land must 
be at the cost of Siddaroodaswami Mandaii. It 
is surprising as was contended that the autho¬ 
rities concerned decided to acquire the shops 
which had been dedicated to an ancient temple 
of the City, but we are concerned with the legality 
ot the acquisition and not with the propriety. 

(3) It is not seriously disputed that acquisition 
of the property under the Land Acquisition Act 
with the purpose of giving the property to a Mutt 
or any private individual is illegal. But what was 
urged is that the acquisition is at any rate partly 
for the purpose of widening the road and as such 
it cannot be said that the acquisition is not legal. 
It is not necessary to consider in this case whe¬ 
ther an acquisition of some property partly for a 
public purpose within the meaning of S. 3, cl. (f). 
Land Acquisition Act, and partly for a purpose 
not contemplated by that Act is vaild or not, as in 
this case it is clear that the acquisition is in res¬ 
pect of two different set of properties one set 
being required for the public purpose of widening 
the road and the other for the purpose of adding 
some land so acquired to a building belonging to 
what is referred to as Siddaroodaswami Mandali. 

Exhibit D makes it clear that the plaintiff has 
been informed that the Government has directed 
immediate action being taken to hand over posses¬ 
sion of the two shops of the plaintiff to the autho¬ 
rities of Siddaroodaswami Mandali. While it is 
clear that the two shops were acquired for pur¬ 
pose of giving the land on which the two shops 
have been built to Siddaroodaswami Mandali, the 
other three shops separated from these two shops 
by another building not acquired, were acquired 
for purpose of widening Rangaswami Temple 
Street at the place where it joins the Avenue Road. 

It is also clear from the evidence that the cost 
of acquisition of the shops now in question has to 
be met not by the Government or by the Munici¬ 
pality. 

(4) The acquisition of the two shops is void for 
more than one reason. Under S. 6, Land Acqui¬ 
sition Act, the Government must be satisfied that 
the land to be acquired is needed for a public 
purpose or for a Company and it cannot be said 
in this case that the two shops were required for 
any public purpose or any Company. Then again, 
under the proviso to that section no declaration 
for the acquisition of the land can be made un¬ 
less the compensation to be awarded is to be paid 
by a Comoany or wholly or partly out of the 
public funds. In this case, the acquisition of the 
two shops is bad as the cost had to be met by 
Siddaroodaswami Mandali. Then again the Muni¬ 
cipality can only get lands acquired under S. 43, 
City Municipalities Act, and it is as follows: 

“When any land, whether within or without the 
limits of the Municipality, is required for the 
purposes of this Regulation, the Government, 
may, at the request of the Municipal Council, 
proceed to acquire it under the provisions of 
the Land Acquisition Regulation, 1894, and on 
payment by the Municipal Council of the com¬ 
pensation awarded under that Regulation and 
of any other charges incurred by the Govern- 
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ment in connection with the acquisition, the 
land shall vest in the Municipal Council.” 

(5) A careful reading of this section makes the 
j following points clear. First it cannot be said 
that acquisition of land for being added on to 
the premises belonging to Siddarooaasw arni Man- 
dali can be said to be for any purpose under the 
Municipalities Act. Secondly, the Municipality 
cannot acquire any land for the use ci somebody 
else. Thirdly, it cannot also be said that the Muni¬ 
cipality by the Municipal Council has or could 
have paid the compensation or Other charges in¬ 
curred by the Government as contemplated by 
this section. It was observed in — ‘Manickchand 
Mehta v. Corporation of Calcutta’, 43 Cal 916: 
(AIR 1S21 Cat 153 (A) ): 

“Though the notification under S. 6, Land Acqui¬ 
sition Act, is conclusive so far as S. 4, Evidence 
Act, is considered, yet the Court is entitled to 
inquire into the validity of the steps ieading up 
to the recommendation, and was competent to 
inquire into the legality or otherwise of the acis 
of the Corporation and the Trust. Also, held, 
that special powers of the Corporation for 
purposes of acquiring land cannot be used to 
enable another body to acquire land through 
them, however estimable the purpose. The power 
to acquire is limited to cases where the Corpo¬ 
ration itself undertakes the work’. 

It can be stated in this case, as was done in trie 
case reported in — ‘25 Mys CCR 223 at p. 234 
(B)’: 

“In the case before us an essential pre-requisite 
to the exercise by Government of the power to 
take compulsory proceedings for acquisition is 
absent, in that the compensation to be awarded 
is not to be paid wholly or partly out of public 
revenues”. 

(6) Regarding the objection that the Govern¬ 
ment is a necessary party to the suit, it cannot be 
said in cases of this kind that ihe suit against 
the Land Acquisition Officer or other persons in¬ 
terfering with possession, without the Government 
being made a party, is not maintainable in view 
I of the decision in — *22 Mys CCR 277 (C)’. As 
was observed in — ‘48 Cal 91G: (AIR 1921 Cal 159) 
(A)’: 

“It is to be assumed that the Local Government 
and the Land Acquisition Authorities will stay 
their hands in view of a decision of the Court, 
and not be parties to what may be held to be 
illegal and ultra vires action”. 

(7) The judgment and decree of the learned 
Subordinate Judge, therefore, declaring the acqui¬ 
sition as void and granting an injunction restrain¬ 
ing the defendants from taking possession must be 
affirmed. The appeal stands, therefore, dismissed 
with costs. 

’WASUDEVAMURTHY J. : 

, The plaintiff sued defendants 1 and 2 who 
are, the Bangalore City Municipality represented 
bv its Commr. and the Special Land Acquisi¬ 
tion Officer attached to that Municipality for a 
declaration that the acquisition of the suit pro¬ 
perties consisting of two shops in Rangaswamy 
Temple Street, Bangalore City, was illegal, invalid 
and inoperative and for a permanent injunction 
restraining them from entering upon or otherwise 
interfering with its possession and enjoyment. His 

iU 11 J ; ‘1 S dl 5 smissed b > T the Munsiff but on appeal 
ine Subordinate Judge has set aside the judgment 

and made a decree as prayed for against both the 
aeiendants. The Bangalore City Municipality by 
its Commissioner and the Special Land Acquisition 
umcer have now come up in second appeal. 


(9) The case for the plaintiff is that defendant 
1, at me instance oi an association called Sid- 
dharudaswamy Mandali proceeded to acquire the 
plaint schedule shops lor making mem over to 
that Mandali and that such an acquisition was not 
lor a public purpose and was not in law permis¬ 
sible enher under the Mysore Laud Acquisition Act 
or the Mysore City Municipalities Act. The defen¬ 
dants pleaded that the proposed acquisition was 
for ihe purposes oi widening the road at the 
place where the property is situate and a bo to 
add land to the property of the Mandali which 
is said to be a religious and charitiabie institution 
and was registered under ihe “Religious and Chari¬ 
table Associations Act ’. 'mere is no Act oi that 
name ana apparently what is meant is the Sooie- 
txcs Registration not 30 ox 130-1. They also pleaded 
that the plaintiffs suit was not maintainable and 
was also barred under S. C, hand Acquisition Act. 

(10; It is contended by Mr. B. R. Kesliava 
Iyengar, learned Counsel for the appellants, that 
me purpose for which the acquisiiion is proposed 
is really a “public” purpose, i.e., the widening of 
the road, and that even li it is found that the 
other object which is tacked on to that purpose 
and is mentioned in the notification, i.e., to give 
some land to the Mandali is not such a purpose, 
it cannot be said that the combined object is not 
a public purpose. He represents that the cost of 
the acquisition or the compensation amount is to 
be met from out ci the funds oi tne Bangalore 
City Municipal Council as well as of the Mandali, 
and that therefore the acquisition is ior a public 


purpose according to the test laid 


down 


by S. 6 


( 2 ;, Mysore Lana Acquisition Act. 

He has relied in this connection on a case re¬ 
ported in — ‘Abdul Rasak v. Abdul Rahim’, AIR 
1945 Mad 304 (D> where it has been held that 
it is sufficient compliance with the proviso to S. 6 
(1) if any part, however small, is paid out of 
public funds. 


(11) Mr. S. N. Krisliniah, learned counsel for 
the respondent, has urged that the Mandali, 
which is called Sri Siddharudhaswami Mutt in the 
notification lor acquisition, Ex. I, is not either 
a company registered under tne Companies Act 
or a iocal authority as contemplated in S. 6, Land 
Acquisition Act; that the Mandali cannot 
obviously be contributing its funds to the widen¬ 
ing of the road and that such a thing is not 
urged or even pleaded. That the Mandali is there¬ 
fore contributing its funds for the cost of acqui¬ 
sition only in so far as it concerns it, viz., the 
addition of some land or additional property to 
itself. There is considerable force in tnis conten¬ 
tion of Mr. Krishniah and it must be accepted. 

Exhibit D is an endorsement by the Special 
Land Acquisition Officer on 2-11-1945 with refer¬ 
ence to an application by the plaintiff protesting 
against the proposed acauisition of the plaint sche¬ 
dule shops and the plaintiff is thereby informed 
that that officer had been directed by Govern¬ 
ment to take immediate action to hand over pos¬ 
session of the said (suit) buildings to the autho¬ 
rities of the Siddharudaswami Mandali and calling 
upon the plaintiff to deliver up possession of the 
properties io the Municipal Engineer failing which 
coercive steps would be taken under S. 47, Land 
Acquisition Act, before the City Magistrate. It is 
thus clear that the suit shops were being acquired 
lor the express purpose of making them over to 
the Mandali who were to meet the cost of its ac¬ 
quisition and that there could be no connection 
between this object and the widening of the Muni¬ 
cipal road for which other properties were beinp 
acquired as seen from Ex. I, the notification, under 
S. 4, Land Acquisition Act. 
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U2) Mr. Krishniah further urges that a Munici¬ 
pal Council can ask the Government t-o acquire 
land only lor certain purposes and to fulfil cer¬ 
tain objects prescribed by the Mysore City Muni¬ 
cipalities Act 7 of 1933 and that the present ac- 
quisition does not fulril those requirements. Under 
S. 43 of that Act it is only wnen any land “is 
required for purposes of the Act” the Government 
may at the request of the Municipal Council pro¬ 
ceed to acquire it and on payment by the Muni¬ 
cipal Council of the compensation awarded under 
the Land Acquisition Act the land vests in the 
Municipal Council. Under Ss. 58 & 61 of that Act 
the obligatory and discretionary functions of the 
Municipal Councils are set out: & it is not even 
suggested that it is any part of the Municipal Coun¬ 
cil’s functions or duties to take away the land of 
a private individual through acquisition and make 
it over to a private individual or institution like 
the Mandali or that it is so empowered; and the 
acquisition of the suit property is not being 
aefended on that basis. 

(13) Mr. Keshava Iyengar, however, contends 
that the suit as brought by the plaintiff lor a 
declaration against the Municipal Council and the 
Land Acquisition Officer without making Govern¬ 
ment a party is not maintainable. He urges that 
the Lana Acquisition Officer is merely an officer 
of Government who is acting for and on behalf 
of the Government and is merely carrying out 
the duties prescribed under the Land Acquisition 
Act and that in Mysore no such suit could have 
been brought ag;ainst the Government in 1946 
before the Constitution. These objections have, 
however, been considered in two cases of this 
Court reported in — ‘22 Mys CCR 277 (C)’ and 
— ‘25 Mys CCR 228 (B)\ 

In — ‘22 Mys CCR 277 (C)’ the plaintiff sued 
the Secretary to the Government of Mysore in 
the General and Revenue Departments and the 
Deputy Commissioner of Mysore w T ho was the 
officer authorised to take action under the Mysore 
Land Acquisition Act, for a declaration that an 
order of Government authorizing him to take ac¬ 
tion for the acquisition of certain lands in Mysore 
under the Land Acquisition Act was contrary to 
the Act and of no effect and for an injunction 
restraining the Deputy Commissioner from taking 
possession of the land. The District Judge dis¬ 
missed the suit on the ground that it was a suit 
against the Government and that in Mysore such 
suits do not lie against the Government. Sir 
Leslie Miller, C. J. and Paramasiva Iyer, J. held 
in that case that there was no cause of action 
against the Secretary to Government as he had 
merely signed a declaration under S. 6. Land Ac¬ 
quisition Act. He was neither the Government 
of Mysore nor an officer authorized by that Gov¬ 
ernment to direct the Deputy Commissioner to 
acquire the land but only the hand by which the 
authority of Government w T as transmitted. 

They further held that the Courts in Mysore 
have jurisdiction to decide whether an act of the 
Government which purports to be done under the 
warrant of an enactment is or is not warranted 
by that enactment and if it is not so warranted 
to make a declaration to that effect in a suit 
against the officer authorized to give effect to the 
illegal act and that a public officer who acts ille¬ 
gally cannot protect himself by pleading the 
authority of Government and the Courts are not 
powerless to issue an injunction in a proper case 
to restrain a public officer from committing an 
illegal act. They, therefore, held that the suit 
as against the Secretary to Government did not 
lie and that the suit against defendant 2 did lie. 
There still remained two questions to be answered: 

jf- 
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(1) Whether the Courts were entitled to decide 
that the purpose stated in the notification is not 
a ’public purpose’ witnin the meamng of the Act? 
and (2) If they were so entitled wnetner the pur¬ 
pose stated in the case before them was a public 
purpose or not? They remanded tne case to the 
lower Court lor a determination of those ques¬ 
tions. 

Alter the case went back to the District Judge 
he declared the notification issued in the case 
illegal and the subsequent acquisition proceedings 
nmi and void. Tne case again came up before 
Chandrasekhara Aiyar, Oifg. c. J. and Piumer, J. 
and their decision is reported in — ‘25 Mys CCR 
228 (B)’. It was urged before them by the Gov¬ 
ernment Advocate tnat inasmuch as tne declara¬ 
tion of the inlenaed acquisition of the land publish¬ 
ed in the Official Gazette was conclusive evidence 
that the land was needed for a public purpose, 
the District Judge was wrong in making a decla¬ 
ration to the contrary. In that case the first 
Government order sanctioning acquisition of cer¬ 
tain lands directed that the cost of acquisition, 
should be charged to the Third Maharajakumari’s 
Estate, and a later one authorized the Comptroller 
to place certain sum at the disposal of the Deputy 
Commissioner, the charge being debited to the 
Third Maharajakumari’s Estate as directed in 
the previous order. Their Lordships held that 
there was no intention to pay, though it was 
arranged to advance the amount of compensation 
from the public revenue, and that essential pre¬ 
requisite being absent in that the compensation 
was not to be paid out of the public revenue, the 
entire proceedings for acquisition were ‘ab initio’ 
null and void. 

They further held that the direction contained 
in the proviso to sub-s (1) to S. 6, Land Acquisi¬ 
tion Act, was a condition imposed by the Statute 
which must be complied with in substance and 
spirit before the Government can become clothed 
with the power to make a declaration which is 
the starting point for proceedings under acqui¬ 
sition. They relied for so holding on the follow¬ 
ing passage in — ‘Ramesw r ar Singh v. Secretary 
of State’, 34 Cal 470 (E) at pp. 480 and 481: 

“In order to give validity to the proceedings and 
finality to the award in which they terminate, 
the power of acquisition with all statutory limi¬ 
tations and directions for its use must be 
strictly pursued; every essential prerequisite to 
the jurisdiction called for by the statute must 
be strictly complied with. It is an elementary 
proposition that statutory provisions in respect 
of acquisition of lands must be strictly complied 
with, and the burden of proof of compliance 
rests upon those who claim statutory powers or 
base their title upon the exercise of statutory- 
provisions”. 

(14) In — ‘48 Cal 916: (AIR 1921 Cal 159) (A)' 
it has been held that though the notification 
under S. 6, Land Acquisition Act, is conclusive 
so far as S. 4, Evidence Act, is concerned yet the 
Court is entitled to enquire into the validity of 
the steps leading to the recommendation and is 
competent to enquire into the legality or otherwise 
of the acts of the Corporation and for whose bene¬ 
fit the land is being acquired. It was also held 
in that case that the special powers of the^ Cor¬ 
poration of Calcutta for the purpose of acquiring 
the land could not be used to enable another body 
the Calcutta City Improvement Trust, to acquire 
land through them however estimable the purpose. 
The power to acquire was limited to cases where 
the Corporation itself undertook the work. They 
also observed that it was to be assumed that the 
Local Government and the land acquisition autho- 
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rities would stay their hands in view of a deci¬ 
sion of me Court and not be parties to what may 
be held to be an illegal and ‘ultra vires’ action. 
This ooservation was necessitated by an argument 
which was advanced beiore tne learned uuuge as 
has also been put forward in the case beiore us, 
viz., that as tne Government was not a party 
to the suit they may not Xeel tnemseives bound 
by the decision ol the Court and give eiiect to it. 
Such an objection is also answered by Sir Leslie 
Miller, C. J. in — ‘22 Mys CCR 277 (O’ in the 
same way. 

i (151 For the appellants reliance has been placed 
on some cases wnich may be examined. In — 

! ‘Shastri Ramcnandra v. Anmedabad Municipality', 
24 Bom 600 (F) the District Municipality pur¬ 
chased through Government a narrow strip of 
land at the entrance oi a private street lor the 
purpose ol widening the street in order to facili¬ 
tate the effective use oi lire engines, Ii was 
clearly a purpose within the powers ol the Muni¬ 
cipality and was conducive to the promotion of 
public health, safety and convenience and it was 
therefore held that the Civil Court had no juris¬ 
diction to restrain the Municipality from the exer¬ 
cise of such powers. Even in that case Parsons, J. 
pointed out that the land acquired would not be 
“thrown into and become a part oi” the private 
road: 


let on hire. The plaintiiis who were interested 
in the property propooed to be acquired challeng¬ 
ed the puipose oi the acquisition on tne giound 
that the building ol shepo lor ivnung them out 
was not a puunc purpose. On n:e iac>s ana cir¬ 
cumstances oi mat ease that object lull was not 
upheld, Lie learned judges based Lien- decision, 
on the ground tnat the contempiat .a uliiizy.Lo.il 
Oi tne ground floor oi the premises to ue built 
upon the area in suit as snops was not sunicioui 
to invalidate the whole scheme. 

There could be no doubt that as held in tnai 
case the building of quarters for Municipal servant, 
was a measure likely to promote public conveni¬ 
ence and could properly have been undertaken bi 
tne Municipal Council. This is permitted also 
under die Mysore City Municipalities Act, S. 61 
( 2 ) ten That was the real ana only purpose of 
tne acquisition and was within the discretion of 
the Municipal Council. A Court oi law couid not 
be asked to interfere witli the exercise ol that 
discretion. That case has no bearing on the pre¬ 
sent case. The grant ol grounds or shops to the 
Mandali is certainly not one of the duties andf 
obligations imposed on the Council by the City* 
Municipalities Act. The proposed acquisition oi! 
the plaint schedule shops is therefore clearly not 
warranted by the Mysore City Municipalities Act' 
and by S. C, Land Acquisition Act. i 


“It would become vested in the defendant Muni¬ 
cipality for being used by them lor any purpose 
sanctioned by the Bombay District Municipal 
Act.” 

(16i In — ‘Suryanarayana v. Province ol Mad¬ 
ras’, AIR 1945 Mad 594 (FB) (G> it has no doubt 
been held that S. 6, Land Acquisition Act, is a 
bar to a Civil Court questioning a declaration by a 
Provincial Government that a land is required 
for a public purpose. But it is, however, pointed 
out in that decision that: 

“Of course, il the Provincial Government in fraud 
of its powers directed land to be acquired a suit 
would no doubt lie; but where there is no charge 
against the Provincial Government that it has 
acted in fraud of its powers, its action in direct¬ 
ing the acquisition camiot be challenged in a 
Court of law.” 

In that case it was conceded for the appellant 
that it could not be said that the Provincial Gov¬ 
ernment had acted “in fraud of its powers’’. Mr. 
Keshava Iyengar has laid stress on this observa¬ 
tion and urged that it is only if “fraud” is alleg¬ 
ed or proved that a suit will lie and that there 
was no such charge in this case. There seems 
to be no justification for construing that obser- 

o wi 11 a,s cont * nin " to the class of cases so puni- 
mable but only to cases where "fraud” is alleged, 
no ejvpression “fraud of its powers” has a wider 
gnuicance. if the avowed or real object which 
m-r! u T may not be expressed in the notification 
A proved t0 be i lle gal or ‘ultra vires’ of the 

(P nr A fr Silion Act as jn — * 22 MYS CCR 277 
0 . City Municipalities Act or other enact- 

h i nhVr~~‘ 48 Cal 916: (AIR 1921 Cal 159) C\>* 
to thp 0Us .that a suit does lie even according 

their observation. conceded by thclr Lordships in 

RanchordaT ? n j cipal Corporation of Bombay v. 
<H) thp kff < V ndravandas ’’ AIR 1925 Bom 538 
Act, stated th Cati ° n under s - Land Acquisition 
Purpose V i 7 tf tbe . was reauired for a public 
servants of" ebuildin g quarters for Municipal 
Pearpq thnf i? e ®° mb ay City Municipality. It ap- 
designinr? de R embay Municipality contemplated 

e ^und floor portion as shops to be 


(18) In the result the judgment and decree of 
the learned Subordinate Judge are affirmed ana 
this appeal is dismissed with costs. 


K.S.B. 


Appeal dismissed. 
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VENKATA RAMAIYA AND BALAKRISHNAIYA 

J J. (30-3-1953) 


B. V. Venkatacharya, Appellant v. The Mysore 
Sugar Co., Ltd., Respondent. 


Regular Appeal Mo. 159 of 1949-50, against de- 
ciee of Addl. Sub. J., Bangalore in O. S. No. 131 
of 1940-47. 


Master and servant — Person 
ballon — (Contract Act (1872), 


appointed on pro- 

O. 4 oj. 


person appointed on probation for one year 
— Person’s services can be terminated beiore 
expiry of period of one year — No damages 
can be claimed. (Paras 4, 5) 

Anno: Contract Act, S. 73 N. 13. 


A. R. Somanatha Iyer and S. Suryanarayana 
Rao, lor Appellant; Gutur Sreenivasa Rao, for 
Respondent. 

VENKATA RAMAIYA J.: 

This is a plaintiff’s appeal against the dismissal 
oi a suit for damages claimed on the ground of 
wrongful termination of service. The plaintiff 
who is a graduate in Agriculture was appointed 
Farm Superintendent on a salary of Rs. 300/- in 
the grade Rs. 300-25-500 on prohibition for 1 
year, entered on his duties as such on 10-8-1946 
and was served on 23-11-1946 with a notice intima¬ 
ting termination of his employment from 9-12-1946. 
He issued a notice on 23-1-1947 alleging that the 
termination of service was wrongful but the defen¬ 
dant in its reply of 21-2-1947 maintained that it 
was justified. Thereupon the suit was filed on 
5-4-1947 seeking payment of Rs. 2487-1-6 as salarv for 
unexpired period of appointment, Rs. 331-10-0 high 
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once allowance, compensation of 1000-0-0 for men¬ 
ial worry, of 2000-0-0 for loss of reputation, of 
500-0-0 for loss due to dislocation of affairs and 
25-5-o as notices charges, in all Rs. 0344-1-0. 

Defendant denied liability to pay any amount 
and contended that the appointment of the plain- 
til i was not regular, that even otherwise its termi¬ 
nation could not be questioned. The learned Sub¬ 
ordinate Judge on a consideration of the evidence 
adduced in ihe case held ihat the appointment 
of the plaintiff was quite valid and legal, that 
there was no good reason for the termination of 
the service but it afforded no cause of action for 
the suit as the employment was at the will of the 


Art Go. (Venkata Bamaiya J.) A, I, B, 

narily the absence of the condition implies that 
the appointment is permanent in the sense of not 
being liable to be brought to an end by the will 
oi the employer. “Probation” according to Law 
Lexicon of Ramanath Iyer means “testing of a 
persons capacity, conduct or character especially 
before he is admitted to regular employment”. In 
Websters Dictionary “Probation” is said to have 
been derived from the Latin word ‘Probatio’ and 
Frencn “Probare” meaning to try, examine, prove 
ana is itself defined as any proceeding designed 
to ascertain truth to determine character, quali¬ 
fication, etc.; examination; trial or a period of 
trial; as, to engage a person on probation. 


defendant. 

costs. 


He therefore dismissed the suit with 


(2) In this appeal the claim is limited to the 
salary and allowance besides a sum of Rs. 503/- 
us damages for wrongful dismissal, the other 
amounts being given up. The arguments on either 
siae were confined to the nature and extent of 
the rights which an employee has when he is ap¬ 
pointed on probation. No case in which the ques¬ 
tion was raised or decided has been brought to 
our notice. The term ‘probation’ is not defined 
or explained anywhere by the defendant in the 
rules governing appointments. The plaintiff did 
not ascertain the exact implication of the words 
“on probation for one year" when he entered 
service. 


It is possible that the plaintiff had the impres¬ 
sion that he would not be disturbed at all. Like¬ 
wise it is improbable that defendant would have 
sent away plaintiff if the former incumbent for 
the post was not restored. At the time the plain¬ 
tiff was appointed the previous Superintendent 
was reverted to the post of Chemist. The rever¬ 
sion was subsequently held to be unjust or un¬ 
necessary and as such recalled so that plaintiff 
had to vacate the office in his favour. Both parties 
rely on the terms of the order of appointment 
to justify the stand of each and the question 
is as to which of these is to be upheld. 


(3) In Exhibit E which is a publication in the 
Hindu inviting applications for the post it is stat¬ 
ed that “candidates selected will be on probation 


(4) Obviously a probationer is not in the same 
position as others in service. His is a state of 
suspense attended with the uncertainty of an in¬ 
choate arrangement. Prima facie his rights and 
clanns against the employer are less than those 
oi others. “Probation” cannot be taken to bind the 
parties to be employer and employee till it is over 
ana cooler on the employee rights not available 
to others. That would be contrary to the accepted 
notions of service as “probation” is understood to 
be a stage preparatory and prior to confirmation. 
It is not disputed that the services of a person 
on probation can be dispensed with on grounds 
on which a person appointed without it can be 
dismissed. While the two to that extent are on a 
par, it is more reasonable to imply a disability or 
disadvantage for a “probationer” than a privilege 
as against one who is not on probation. The period 
denotes the time up to which he will be on trial 
and not an assured duration of service. The plain¬ 
tiff, it is conceded, could not have complained 
against the termination of service at the end of 1 
one year. 

(5) No objection can possibly be raised to a 
person on probation for any given time being con- 
firmed even before the lapse of the said period. 
The employee will welcome it. Another way of 
examining the position is to see whether plaintiff 
himself could not have left the service before the 
completion of one year and whether by virtue 
of his being on probation for one year he was 
subject to the obligation to work so long under the 
defendant. If so, probation is not different from 


for one year and salary will be according to quali¬ 
fications”. There is no mention of the possibility 
of the candidate being confirmed at the end of 
one year. Exhibit J dated 8-8-1946 addressed to 
the plaintiff states 

“....it has been decided to appoint you to the 
post on probation for one year on a salary of 
Rs. 300/- in the grade.... plus .and to re¬ 

quest you to report yourself for duty as early 
as possible” 


contract. The words have to be taken to convey 
the meaning ordinarily attaching to them. So read, 
the plaintiff having accepted the terms proposed 
cannot insist on being kept in service for a full 
year and make the termination of the service 
earlier the basis of an action for damages. 

It was open to the plaintiff to seek modification 
of the terms proposed as he deemed fit but having 
agreed without demur to serve “on probation” for 
whatever period it be cannot now be aggrieved, 
the option vested in the defendant to terminate 


The plaintiff applied for the post in response to 
Exhibit E and accepted the offer made in Exhibit 
J. Emphasis is laid on the period of one year 
on behalf of plaintiff and on the word “proba¬ 
tion” for the defendant, the argument on one side 
being that the period being fixed cannot be cut 
short by exercise of the defendant’s option to 
terminate the service before the expiration of the 
period while the contention of the other party 
is that the option may be exercised at any time. 

If as urged for the plaintiff the expression “on 
probation for one year” entitles him to be employ¬ 
ed for one year, irrespective of the wishes of defen¬ 
dant. the words “on probation” will be superfluous 
and meaningless. Such a construction will perhaps 
place Mim even in a better position than a person 
appointed without that condition though ordi- 


the plaintiff’s service being exercised, on the 
ground that it was done sooner than was expect¬ 
ed. The defendant having the option to termi¬ 
nate the service must be deemed to have the 
option to fix the time at which the service is ter¬ 
minated. The plaintiff by submitting himself to 
work on trial for one year must be considered 
to have agreed to the contigency of being sent 
away and put himself in the hands of the defen¬ 
dant. 

(6) The claim in my opinion was rightly disallow¬ 
ed by the lower Court. The appeal is dismissed 
without costs. 

D.H.Z. Appeal dismissed 
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VENKATARAMAIYA AND BALAKRISHNAYYA 

JJ. (29-1-1954) 

Hutchappa, Plaintiff-Appellant v. Mallappa and 
others, Defendants-Respondents. 

Second Appeal No. 405 of 1950-51, against decree 
of Addl. Sub-J., Mysore, in Regular Appeal No. 10 
of 1950-51. 

T. P. Act (1882), Ss. 58, 67 and 68 — Simple 
mortgage usufructuary — Right to sue for sale. 

Where a mortgage deed after reciting that a 
sum of Rs. 650/- was received from the mort¬ 
gagee and that the properties were left in his 
possession for a period of two years, stated 
that immediately after the expiration of the 
said period the mortgagor would pay the 
amount to the mortgagee and in case of de¬ 
fault the mortgagee may continue to be in 
possession of the properties: 

Held, that the mortgage contained a per¬ 
sonal covenant to pay and therefore it could 
not be regarded a purely usufructuary mort¬ 
gage but may be called a simple usufructuary 
mortgage. The mortgagee under such a mort¬ 
gage had a right to sue for realisation of the 
mortgage debt by sale of the mortgaged pro¬ 
perty. The subsequent clause for continuance 
of enjoyment in case of default in payment 
was not to nullify the previous covenant to 
pay on expiry of the period. Case law ref. 

(Para 5) 

Anno: T. P. Act, S. 58 N. 41; S. 67 N. 15; S. 68 


N. 17. 

CASES REFERRED: Paras 

(A) (’08) 13 Mys CCR 145 5 

<B) (V40) AIR 1953 Mys 1: ILR (1952) Mys 
286 5 

<C) (’91) 14 Mad 232 5 

(D) (’04) 27 Mad 526: 14 Mad LJ 61 (FB) 5 

(E) (V20) AIR 1933 Mad 613: 56 Mad 892 5 

(F) (’96) 19 Mad 411: 6 Mad LJ 210 5 

(G) (V20) AIR 1933 Lah 151: 141 Ind Cas 377 5 

(H) (V34) AIR 1947 Lah 40: ILR (1946) Lah 

805 (FB) 5 

(I) (’10) 6 Ind Cas 153 (Cal) 5 


V. Krishnamurthy, for Appellant; N. A. Gopala- 
swamy Iyengar, for Respondents. 

VENKATARAMAIYA J.: 

The main question for determination in this 
appeal is whether the plaintiff is entitled to seek 
recovery of the amount advanced by him on the 
mortgage of two items of property described in 
the plaint schedule, by means of sale thereof 
through Court. Exhibit A dated 20-4-1946, on the 
terms of which the decision depends is styled as 
a document of mortgage with possession. After 
reciting that a sum of Rs. 650/- is received from 
the mortgagee and the properties are left in his 
possession for a period of two years, it states that 
immediately after the expiration of the said period 
the mortgagor will pay the amount to the mort- 
cagee and in case of default the mortgagee may 
continue to be in possession of the properties. 
Defendant 1 and his wife defendant 2 have exe¬ 
cuted the document stating that they have signed 
1954 Mya./23 & 24 


it also as guardians of their three minor sons 
defendants 3, 4 and 5. Defendant 5 died during 
the pendency of the suit. 

(2) The suit from which this appeal arises was 
filed after the lapse of two years from the date 
of the mortgage for realisation of the principal 
sum with interest by sale of the properties alleg¬ 
ing that possession of the properties was not deli¬ 
vered to the plaintilif and that the mortgage was 
effected for purposes binding on the family of 
defendants. Denying these allegations defendants 
pleaded that plaintiff is not entitled to the relief 
asked lor and has only the right to be in posses¬ 
sion of the properties. 

(3) Both Courts have held that plaintiff ob¬ 
tained and is in possession of the mortgaged pro- 
peuies and the finding has to be taken as correct. 
On the question of legal necessity needlessly rais¬ 
ed with regard to one item of property and about 
the right of plaintiff to claim payment of money 
there are divergent findings, the trial Court’s 
view being in favour of plaintiff and that of the 
appellate Court against him. Consequent on this 
the decree passed by the learned Munsif for pay¬ 
ment of the amount has been reversed and the 
suit dismissed. Plaintiff has appealed. 

i4) Item I which is a land belongs to defen¬ 
dant 2 according to the sale deed in her favour 
and so the mortgage with respect to this cannot be 
questioned by the other defendants. The mere 
iact of others having joined her in executing the 
deed cannot imply that they have interests in the 
property subject to the mortgage. Consideration 
of legal necessity can arise in regard to only the 
other item which is a house as it is admittedly 
ancestral or joint family property. The inclusion 
of this in the mortgage cannot be said to have 
been imprudent or improper as part of the con¬ 
sideration for Exhibit A is shown to have been 
utilised for discharge of a prior mortgage debt 
and the deed mentions that the balance was re¬ 
quired for expenses of the marriage of the daughter 
of defendants 1 and 2 . Neither of these defen¬ 
dants has stepped into the witness-box to deny 
this. The evidence and probabilities support the 
version of plaintiff and the mortgage of both items 
of property must be held valid. 

(5) The learned Sub Judge has stated that the 
mortgage is purely usufructuary, there is no co¬ 
venant express or implied for payment of the 
amount and therefore a decree for sale cannot be 
granted. Sri Krishnamurthy learned counsel for 
the appellant contends that this is not correct 
and not warranted by the provisions of law appli¬ 
cable to the case or fair construction of Exhibit A. 
The mortgage is not one in which the entire debt 
is to be discharged by the creditor appropriating 
the income of the properties during a certain or 
any period. The income is meant to be a substi¬ 
tute for interest and the debtor is free from obliga¬ 
tion to pay interest as the mortgagee is given a 
right to enjoy the usufruct of the properties. 
There is no provision for the income being applied 
to any extent towards the principal amount and 

income or the 

period during which it is received by the mort¬ 
gagee, the principal sum has to be repaid to the 
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sented from in — ‘Mohd. Saeed v. Abdul Alim', 
AIR 1947 Lah 40 (FB) (H) where a Full Bench 
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mortgagee for possession of the properties being 
restored to the mortgagors. 

In addition there is a specific undertaking in 
the deed for payment of the amount at the end 
of two years. The mortgage has thus the charac¬ 
teristics' of what is termed usufructuary and what 
is called simple. It cannot be regarded a purely 
usufructuary mortgage as stated by the learned 
Sub Judge but may be called a simple usufructuary 
mortgage. A mortgagee under such a mortgage 
was in — T3 Mvs. CCR 145 (A)’ considered to have 
a right to sue for realisation of the mortgage debt 
by sale of the mortgaged property. This case has 
been followed and similar relief granted in — 
‘S. N. Rajan v. Govindaraj Mudaliar’, AIR 1953 
Mys 1 (B). The case in — T3 Mys CCR 145 (A)’ 
was decided before the Transfer of Property Act 
came into force in Mysore but is based upon the 
principles and reasoning adopted by other courts 
in applying the provisions of the Transfer of Pro¬ 
perty Act. — ‘Ramayya v. Guruva’, 14 Mad 232 
(C) and — ‘Kangaya Gurukal v. Kalimuthu 
Annasei’, 27 Mad 526 (FB) (D) are preferred to 
support the appellants’ claim. Sri Gopalswamy 
Iyengar learned counsel for respondents argued 
that the covenant for repayment is qualified by 
the succeeding condition that the mortgagee is to 
continue in possession of the properties if the 
amount is not paid and read as a whole the docu¬ 
ment does not confer a right on the mortgagee 
to sue for payment of the mortgage debt. 

‘Damodara Shanbhogue v. Chandapur Pujary, 
AIR 1933 Mad 613 (E) cited for this position 
is distinguishable as the terms of the docu¬ 
ment on the consideration of which the right of 
gale w as held to be not available to the mortgagee 
in that case are different from those in the pre¬ 
sent case. It is however stated that — T4 Mad 
232 (C)’ which has been relied upon in — T3 Mys 
CCR 145 (A)’ lays down the correct rule and that 
the words “on the expiry of the terms I shall pay 
the said sum and redeem the lands” in — ‘Udaya- 
na Pillai v. Senthivelu Pillai’, 19 Mad 411 (F) were 
rightly held to constitute a personal covenant to 
pay. It is also observed that 
«In those deeds there was a further clause that 
in default of such payment the mortgagee should 
continue to enjoy the property in the aforesaid 
manner till redemption. In view of the fact 
j that there was a clear and unequivocal personal 
I covenant to pay the money as an independent 
provision the learned Judges held that the sub¬ 
sequent clause for continuance of enjoyment in 
case of default in such payment was not to 
nullify the previous covenant to pay on a cer¬ 
tain day”. 

A clause of that kind is as stated in — T4 Mad 
232 (C)’ at p. 234 

“one in favour of the mortgagee extending his 
security beyond the prescribed period and does 
not take away the right arising out of the cove¬ 
nant to pay, to sue for sale of the mortgaged 
property:. 

‘Mahomed Abdullah v. Mahomed Yasin\ AIR 
1933 Lah 151 (G) cited for respondents is to some 
extent against the plaintiff’s claim but this is dis- 


answered the question 

“When a mortgage with possession contains a 
personal covenant to pay the principal by a cer¬ 
tain date.does it cease to be a 

purely usufructuary mortgage or does it become 
at the same time a simple mortgage on whick 
the mortgagee can bring the mortgaged property 
to sale”? 

in the affirmative. Mahajan J., as he then was, 
while delivering the opinion expressed: 

“To my mind it is a settled proposition of law 
that if a deed of mortgage contains a personal 
covenant to pay the principal mortgage debt or 
interest by the mortgagor such a covenant im¬ 
plies the right of sale unless there is some speci¬ 
fic term to the contrary”. 

Since there are no such words in Exhibit A the 
plaintiff must be held to be entitled to a decree for 
6ale according to the above decisions. The decision 
of the Calcutta High Court in — ‘PItambar Pur- 
kait v. Madhu Sudan Mandal’, 6 Ind Cas 153 (3> 
is also to the same effect. The mortgagor in that 
case took a loan and executed a mortgage deed 
agreeing to repay the money on a certain day. 
The instrument provided that the mortgagee would 
be placed in possession and during the period of 
such possession the profits would be set off against 
the interest due on the sum advanced. The judg¬ 
ment states 

“It is well settled that when an instrument of 
mortgage gives a right to possession and als# 
contains a covenant to pay thus presenting a 
combination of a usufructuary and simple mort¬ 
gage the two rights are independent and the 
mortgagee may sue for sale though he may have 
given up possession.” 

(6) The learned Munsiff while upholding the 
plaintiff’s claim granted a decree for payment 
of the amount by the defendants personally. This 
is not what the plaintiff sought in the plaint and 
he was therefore justified in filing cross-objec¬ 
tions to the decree under appeal before the Sub 
Judge. The dismissal of the suit by the appellate 
Court is based on an erroneous view of law and 
wrong interpretation of Exhibit A. The appeal 
has to be consequently allowed and a decree for 
realisation of the principal sum of Rs. 650/- by 
sale of the plaint schedule properties has to be 
passed. On the ground of defendants being held 
to be agriculturists, learned counsel for respondents 
pressed for an account of the income of the pro¬ 
perties from the date of the mortgage being taken 
and for the amount due to plaintiff being reduced 
by fixing a reasonable rate of interest for the debt 
and adjusting the residue of the income towards 
principal after appropriation for interest. 

Apart from the permissibility of this course be¬ 
ing doubtful when the understanding between the 
parties is reduced to writing and it is not shown 
to be vitiated by defects invalidating it. the con¬ 
tention implies that the income was more than 
what may be deemed to be a fair return for the 
loan. The materials placed before the court for 
fixing these are very meagre. Defendants 1 and 
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2, as already stated, have not given evidence in 
the case and there is only a suggestion that plain¬ 
tiff attempted to lease the land for more than 
Rs. 300/- and possibility of two or more mulberry 
crops per year being raised in the land. There 
is absolutely no proof of the plaintiff having 
realised any amount or the mulberry crop being 
raised at any time. In these circumstances, there 
is no justification for the principal sum mention¬ 
ed as payable in the deed being reduced and the 
income whatever it is, must be taken to represent 
the interest for the debt. 

(7) The decrees of the Courts below are set 
aside and in lieu thereof there will be a decree 
in plaintiff’s favour for Rs. 650/-, the amount 
being payable in two annual instalments from this 
date and on default of such payment the plaint 
schedule properties will be sold and proceeds of 
such sale appropriated towards the said amount. 
Plaintiff will have his costs throughout. 

G.M.J. Order accordingly. 

A. Lit. 1954 MYSORE 179 (Yol. 41, C.N. 75) 
VASUDEVAMURTHY J. (25-3-1954) 

Nmgamma and another, Plaintiffs-Appellants v. 

Patel Linge Gowda and others, Defendants-Res- 
pondents. 

Second Appeal No. 329 of 1952-53, against decree 

or Sub-J. Mandya, in Regular Appeal No. 30 of 
1950-51. 
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all those places and by necessary implication 
it can only mean the limited estate of a 
woman according to the Hindu Mitakshara 
Law. (Para 3; 

CASE REFERRED: Para 

(A) (’43) 48 Mys HCR 29 2 

M. Sadanandaswamy, for Appellants; Rama- 
murthy, for Respondents 2 to 9. 

JUDGMENT: The plaintiffs 1 and 2 are a 
daughter and daughters son respectively of one 
Linge Gowda by his widow Chikkamma. Both 
Linge Gowda and Chikkamma are dead. Linge 
Gowda had another brother Kempe Gowda, who- 
died after him without issue long before the in¬ 
troduction of Act 10 of 1933, the Hindu Lav 
Women’s Rights Act. The heirs to his properties 
then were according to Mitakshara Law P. Linge- 
gowda and Nanjegowda, lathers of defendants J 
and 2, and defendant 3 respectively, as also the 
father of defendant 4. It appears that P. Linge- 
gowda. Nanje Gowda, Boregowda, father of de¬ 
fendant 4 and one Lingegowda, uncle of defen¬ 
dant 4, entered into a settlement with Chik¬ 
kamma. By that settlement which is evidenced 
by a document dated 6-1-1919 some of the pro¬ 
perties which had been owned by Kempe Gowda 
were left in the possession of Chikkamma to be 
enjoyed by her during her lifetime and the other 
properties of Kempegowda were taken over by 
Linge Gowda and others. 


(a) (Mysore) Hindu Law Women’s Rights Act 
(10 of 1933), Ss. 4 and 21 — Applicability. 

K, a Hindu, died issueless before the intro¬ 
duction of Mysore Act 10 of 1933. K’s nearer 
heirs according to Mitakshara law succeeded 
to his properties as absolute owners. By a 
deed of settlement dated 6-1-1919 these heirs 


gave some of these properties to K’s brother’s 
widow for her enjoyment during her lifetime. 
She was constituted by that arrangement not 
the holder of a limited estate under Hindu 
law but a person, entitled to enjoy a life in¬ 
terest according to the terms of the release 
deed, the express terms of the release deed 
being that the properties should, after her 
death, revert back to the owners. The widow 
died after the Act came into force and the 
question was whether the widow’s heirs would 
succeed to the properties given to her after 
her death under the provisions of the Act. 

Held that the provisions of the Act were not 
applicable to such a case. To hold otherwise 
would mean that Act 10 of 1933 can affect 
conveyances and transfers which had been 
effected by persons who were absolute owners 
before that Act came into force, and that 
couid never be possible or permissible. 48 
Mys HCR 29, Distinguished. (Para 9 ^ 


(b) (Mysore) 
(10 of 1933), Ss. 
‘Limited estate’, 
phrases). 


Hindu Law Women’s Rights Act 
3(h), 16, 17, 18, 19, 20 and 21 — 
meaning of — (Words and 


The expression “limited estate’’ defined in 
S. 3(h) has been used in various places in the 
Act. e g. in Ss. 16, 17, 18, 19, 20 and 21. In 


I he plaintiffs brought a suit in the Court of 
the Munsin, Mandya, for recovery of possession 
of the plaint schedule properties which belonged 
to Kempegowda on the ground that they were 
the nearer heirs of Kempegowda than the defen¬ 
dants and could claim them after Chikkamma’s 
death in 1948 or thereabouts. Their suit was dis¬ 
missed, it being held that Act 10 of 1933 could 
not apply to the case as Kempegowda had died 
before the coming into force of that Act. That 
decision was confirmed by the learned Subordinate 
Judge of Mandya on appeal. 

(2) For the plaintiffs Mr. Sadandaswamy, their 
learned Counsel, has urged that as the settlement 
deed of 6-1-1919 created “a life estate” in favour 
of Chikkamma, the succession to the items of 
properties covered by the release deed at least 
should be given effect to in accordance with S. 4 
of Act 10 of 1933 which had come into force h w 
the time she died and that according to S. 21 ol 
that Act the nearest heirs to Kempegowda ip 
1948 were the plaintiffs. For this position he has 
relied on a case reported in — '48 Mys HCR 29 
(A)’. 

In that case it was observed that Ss. 4 and 21 
of the Act provide that even when the last male 
owner died before the Act came into force, if u 
limited estate of a woman followed and termi¬ 
nated after the Act came into force, succession to 
the last male owner is to be regulated by the 
provisions of the Act. But that was a case where 
the limited estate of the woman was one created 
or faking under Hindu Law. It was not a life 
interest created 'inter partes’ by any document as 
in the present case. The present is a case where 
P. Lingegowda, Nanjegowda, Boregowda and 
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Ningegowda who were at the concerned time abso¬ 
lute owners of Kempegowda’s properties, having 
succeeded to them as nearer heirs, chose to give 
some items to Chikkamma for her enjoyment 
during her lifetime. She was constituted by that 
arrangement not the holder of a limited estate 
under Hindu Law but a person entitled to enjoy 
a life interest according to the terms of the re¬ 
lease deed, the express terms of the release deed 
being that the properties should, after the death 
or Chikkamma, revert back to the owners Linge- 
gowda and others. The case in — ‘48 Mys HCR 
29 (A)’ has therefore no application to the pre¬ 
sent case. To hold otherwise would mean that 
Act 10 of 1933 can affect conveyances and trans¬ 
fers which had been effected by persons who were 
absolute owners before that Act came into force, 
land that could never be possible, or permissible. 

(3) Mr. Sadandaswamy has referred to the 
definition of “limited estate” in S. 3, Cl. (h) of 
Act 10 of 1933, as meaning “any estate other than 
a full estate”. The expression “limited estate”, 

|has been used in various places in the Act: e.g. in 
,Ss. 16, 17, 18, 19, 20 and 21. In all those places 
! and by necessary implication it can only mean 
| the limited estate of a woman according to the 
Hindu Mitakshara Law. 

(4) There are therefore no grounds to interfere 

with the judgments and decrees of the Courts 
below. This appeal fails and is dismissed. The 
parties will bear their own costs of this appeal. 
-K.S.B. Appeal dismissed. 

A.I.R. 1954 MYSORE 180 (Vol. 41, C.N. 76) 
MEDAPA C. J. AND VASUDEVAMURTHY J. 

(25-3-1953) 

Union of India and another, Appellants v. M. 
Hanuman Das, Respondent. 

Regular Appeal No. 193 of 1950, against decree 
of Principal Sub. J., Bangalore, in S. No. 208 of 
P.948-49. 

Railways Act (1890), S. 75 — Loss — Proof. 

It must be decided upon the facts of each 
case whether loss has occurred within the 
meaning of S. 75. Mere proof of non-delivery 
is by no means conclusive evidence as to whe¬ 
ther or not the loss has occurred. (Para 4) 


vn Das (Vasudevamurthy J .) A. I. R, 

A. R. Somanatha Iyer, the Advocate General, 
for Appellants; V. Krishnamurthy, for Respon¬ 
dent. 

VASUDEVAMURTHY J.: 

This is an appeal by the Union of India and 
the Agent and General Manager of M. & S. M. 
Railway, Madras, against the judgment and decree 
of the Subordinate Judge, Bangalore, granting a 
decree against them in respect of two bundles of 
goods which had been entrusted to the railway 
authorities at Bombay (Victoria Terminus) for 
transport by rail to Yeshwanthpur near Bangalore 
City in May 1948. 

(2) The main and practically the only defence 
of the defendant-railway was that the plaintiff 
had failed to make a declaration as regards the 
contents of the two bundles in dispute as re¬ 
quired by S. 75, Indian Railways Act, 1890 (which 
corresponds to S. 59, Mysore Railways Act) and 
that as those bundles contained goods worth more 
than Rs. 300/-, the plaintiff could not recover 
their value. That defence has been rejected by 
the Subordinate Judge. 

(3) Section 75 of the Indian Railways Act pro¬ 
vides that— 

“-the railway administration shall not be res¬ 

ponsible for the loss, destruction or deteriora¬ 
tion of the parcel or package unless the person 
sending or delivering the parcel or package .to 
the administration caused its value and contents 
to be declared or declared them at the time 
of the delivery of the parcel or package for car¬ 
riage by railway, and, if so required by the ad¬ 
ministration, paid or engaged to pay a percen¬ 
tage on the value so declared by way of com¬ 
pensation for increased risk.” 

In this Court the learned Advocate-General who 
appears for the appellants strongly* relied on a 
case reported in — ‘30 Mys CCR 153 (A)’. In that 
case a bale of silk exceeding Rs. 100/- in value 
was consigned from Maddur to a firm of silk 
merchants trading in Bangalore City, on a “risk 
note” form without declaring its value to the rail¬ 
way administration; and it w&s found, as a ques¬ 
tion of fact, that the parcel was lost during its 
carriage by the railway company’s agents by road 
from the railway station to the address of the 
consignee. The decision in that case turned 


Where it was proved that the consignment 
had reached a midway station but it was not 
put into the train again to be despatched to 
the station of destination. Held that it was 
not a case of a loss in transit within the mean¬ 
ing of S. 75(1) and the consignor was not 
deprived of his right to claim compensation 
for non-delivery. 30 Mys CCR 153; AIR 1934 
Cal 783; AIR 1926 All 299. Dist. and explained; 
AIR 1946 All 198 and AIR 1949 All 223, Poll. 

(Para 6) 


Anno: Railways Act, S. 75 N. 7. 

CASES REFERRED: Paras 

(A) (’25) 30 Mys CCR 153 3 

(B) (V21) AIR 1934 Cal 783: 61 Cal 599 4 

(C) (Vll) AIR 1924 Cal 725: 51 Cal 615 4 


<D) (V13) AIR 1926 All 299: 92 Ind Cas 622 5 

<E> (V33) AIR 1946 All 198: ILR (1946) All 250 6 

<F) (V36) AIR 1949 All 223: 1949 All LJ 166 6 


mainly on the terms of the risk note, form Y, 
which was exhibited in the case, and the ques¬ 
tion whether or not the goods had been “lost” 
within the meaning of S. 75 did not arise for 
consideration, it being accepted or found that 
they were lost. 

(4) It is urged by the learned Advocate General 
that the goods in the present case have been lost 
because they are not forthcoming for delivery and 
in support of his contention he has relied on a 
case reported in — ‘Secretary of State v. Surjya- 
mall Haribaksh’, AIR 1934 Cal 783 (B). The head- 
note in that case appears rather misleading. What 
their Lordships have really said in that case is 
that it must be decided upon the facts of each 
case whether loss has occurred within the mean¬ 
ing of S. 75. In that case the goods had been 
mis-delivered on the basis of a forged telegram 
purporting to be from the plaintiff as also a forged 
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letter written on the plaintiff’s printed note-paper 
addressed to the Station Master at the station 
from which delivery had to be made. Loss by theft 
or by means of fraud was, in their Lordships’ opin¬ 
ion, clearly a loss within the meaning of S. 75, 
and it was not necessary that the goods should 
have been lost only through inadvertence or in¬ 
voluntarily to enable the railway to claim the bene¬ 
fit of S. 75. In support of their view they referr¬ 
ed with approval to a decision reported in — ‘East 
Indian Rly. Co. v. Jogpat Singh’, AIR 1924 Cal 
725 (C). They further held that mere proof of 
non-delivery was by no means conclusive evidence 
as to whether or not the loss has occurred. 

(5) For the appellants reliance was also placed 
on a case reported in — ‘Cnandrabhan v. E. I. Rly. 
Co.’, AIR 1926 All 299 (D). That case was decid¬ 
ed by a single Judge who said that it was only 
when the articles had been lost by the company 
that it could claim protection under S. 75. He 
also observed that 

“when a certain article delivered to the railway 

company is not forthcoming for delivery at the 

destination ‘and’ its whereabouts are not known, 

the article is ‘lost’ within S. 75.” 

Obviously that decision cannot support the rather 
large claim that is being made in the present case 
by the railway administration, viz., that merely 
because the articles are not forthcoming for deli¬ 
very they must be presumed to have been lost. 

(6) The learned counsel for the respondent relied 
on two cases reported in — ‘Governor-General in 
Council v. Debi Sahai’, AIR 1946 All 198 (E ) and 
— ‘Governor-General in Council v. Mohd. Badr-i- 
alam’, AIR 1949 All 223 {¥) respectively. In the 
former case it has been held that in a suit to 
recover damages for non-delivery of a parcel con¬ 
signed to a railway if the defendant claimed pro¬ 
tection under the provisions of S. 75 of the Rail¬ 
ways Act, and the plaintiff proved non-delivery, 
it was incumbent upon the defendant to show 
that the parcel had been lost or destroyed; the 
defendant must show that everything possible had 
been done to trace the missing article, that the 
whereabouts of the article were not known or must 
adduce some other evidence from which it can be 
inferred that the parcel had been lost before the 
Court can hold in its favour that the parcel had 

been lost. In the latter case it has been held 
that: 


“Such a meaning should be put on the word “loss'- 
in S. 75 as would be ‘ejusdem generis’ in its 
effect with the implication of the words “des¬ 
truction or deterioration” which follows.” 

** ** ** 

And that 


where it was proved that the consignment hi 
reached a midway station but it was not p 
into ihe train again to be despatched to tl 
station of destination, it is not a case of a lo 
in transit within the meaning of S. 75 (1) ar 
the consignor is not deprived of his right to clai 
compensation for non-delivery”. 

We are therefore to see whether in the presei 
***, ^ ra , llway company has proved that tl 

htath a « V n , l0St The Plaintiff has exam in< 
nm.>elf and one witness and has sworn that : 


spite of repeated demands, the railway company 
did not deliver the bundles in question. For the 
railway only one witness iias been examined. He 
was at the time an Assistant Parcel Clerk at Gadag 
Station and was on night duty. He has deposed 
that he unloaded at Gadag, goods booked from 
Bombay V. T. to Yesavanthanagar near Hospet; 
that two bundles were unloaded along with nine 
other packets on that date at Gadag; that there 
was no record to show that the two bundles were 
again reloaded on the forwarding railway and that 
he could not say whether those two bundles were 
reloaded at all. The railway company has not exa¬ 
mined any other witness nor has it produced any 
registers or documents to show what happened 
subsequently to these bundles. 

The company has also failed to show that these 
bundles were again reloaded into the train going 
to Yeshwanthpur which place is of course different 
from Yesavanthanagar referred to by D. W. L 
Exhibit II is a report said to have been made 
by the Chief Commercial Manager of M. & S. M_ 
Railway to the Traffic Manager, Mysore Railway. 
The Officer who is referred to in para. 3 of that 
report ana who conducted the investigation has 
not been examined. The railway company has 
not taken the trouble to place before the Court 
sufficient material to show that the bundles were 
actually lost. From the evidence of D. W. 1 it is 
quite possible to assume that the goods are still 
in Gadag. In this unsatisfactory state of evid¬ 
ence we think the lower Court was fully justified 
in holding that the railway company had not esta¬ 
blished the loss which alone would entitle the com¬ 
pany to the benefit of S. 75, Railways Act. 

(7) In the result, this appeal fails and is accord¬ 
ingly dismissed with costs. 

H.G.P. Appeal dismissed. 


A.I.R. 1954 MYSORE 1S1 (Vol. 41, C.N. 77) 

VENKATA RAM AIYA AND BALA- 
KRISIINAIYA JJ. (13-8-1954) 

Kurscdji Wookerji Bananji, Petitioner v. State 
of Mysore, Opposite Party. 

Criminal Revn. Petn Nos. 106 and 107 of 1054, 
against order of City Magistrate, Mysore, D/- 
23-3-1954. 

Criminal P. C. (1898), Ss. 205, 353 Exemp¬ 
tion from appearance — Issue of warrant — 3 My 
I H 66 (Notes); 7 My LJ 429, 38 My HCR 92, 
Dissented from. 

Section 205 is not exhaustive of the condi¬ 
tions under which exemption can be granted 
to an accused from appearance in court and 
absence of summons in the first instance is not 
an impediment to exemption being allowed. 

Die issue of summons or warrant to the 
accused in the first instance is not the crite¬ 
rion. Apart from S. 205, the court has an im¬ 
plied power to exempt an accused from being 
present under S. 353. There may be cases in 
which the accused voluntarily appears without 
either a summons or a warrant and apply for 
exemption. It would be unreasonable to reject 
such applications only because the summons 
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A. I. B. 


Paras 
1, 3 

1 

2 

2 

o 

•w 

o 

o 

3 

3 
3 


was not issued to the accused. Case law dis¬ 
cussed. (Paras 2, 3) 

Anno: Cr. P. C., S. 205 N. 2. 

CASES REFERRED : 

(A) (’23) 3 Mys LJ 66 (N) 

;B) (A ll) AIR 1924 Pat 46: 24 Cri LJ 
872 

'C) (’12) 14 Bom LR 236: 13 Cri LJ 464 
(D) (’13) 17 Cal WN 1248: 15 Cri LJ 281 
■ F) (V34) AIR 1947 Mad 433: 48 Cri LJ 874 
'(F) (V35> AIR 1948 All 393: 49 Cri LJ 573 
•’■C) (V36) AIR 1949 Nag 334: 50 Cri LJ 932 
(V37) AIR 1940 All 178: 41 Cri LJ 500 
<I) (’29; 7 Mys LJ 429 
(V (’33) 38 Mys I ICR 92 

V. K. Govindarajulu, for Petitioner; Advocate- 
General, lor Opposite Party. 

VENKATARAMAIYA J. : 

Die petitioner in these two cases is an accused 
in two cases on the hie of the Court of the City 
Magistrate, Mysore, which arose from police charge 
sheets alleging commission of offence of cheating. 
The petitioner who is said to be a resident in 
Bombay applied for exemption from appearance in 
Court at the hearing hut permission was refused 
on tne ground that warrant and not summons was 
issued to him for his appearance. A decision of this 
Court in 3 Mys LJ 66 (N) (A) is referred to in 
support of the refusal. In that case summons was 
issued at first to the accused and later on a war¬ 
rant. But before the warrant was executed the 
accused applied for and obtained exemption. This 
was considered by Doraswamy Iyer J. to have the 
effect of the cancellations of the warrant and not 
as such to offend the provisions of S. 205, Crimi¬ 
nal P. C. which states : 


“Whenever a magistrate issues a summons he 
may, if he sees reason to do so, dispense with 
the personal attendance of the accused and per¬ 
mit him to appear by his pleader.” 

The learned Judge seems to have taken the 
view that if summons is not issued to the accused 
for his appearance lie cannot seek exemption and 
for this — ‘Abdul Hamid v. Emperor’, AIR 1924 
Pat 46 (B) is cited. That was a case in which 
warrant was issued to accused in the first instance 
and the question was not that of granting exemp¬ 
tion but of the effect of recording evidence in the 
absence of an accused due to his exemption. Both 
cases deal with the provisions of only S. 205 and 
not any other. 

(2) There are several reasons to hold that S. 205 
is not exhaustive of the conditions under which 
exemption can be granted to an accused from ap¬ 
pearance in court and also to consider that ab¬ 
sence of summons in the first instance is not im¬ 
pediment to exemption being allowed. The section 
is found in Chapter XVII the heading of which 
is ‘Of the commencement of proceedings before 
Magistrates”. Section 204 relates to the issue of 
process to secure the presence of the accused and 
the form of the summons as given in Schedule V' 
enables the accused to appear either in person or 
by pleader before the Magistrate. This would sug¬ 
gest that what is provided for in S. 205 is exemp¬ 
tion at the initial stage of the proceedings as the 


heading to the chapter denotes and not exemption 
at later stages of the case. Power is given to a 
Magistrate under the section and not to any Judge 
to allow an accused to be absent. It looks anomal¬ 
ous if Sessions Judges cannot exercise powers simi¬ 
lar to those of magistrates in regard to accused 
tried by them. There is ample authority to show 
that apart from S. 205 the Court has an implied 
power to exempt an accused from being present 
under S. 353, which is as follows: 

“Except as otherwise expressly provided all evi¬ 
dence taken under Chapters . shall be taken 

in the presence of the accused or when his per¬ 
sonal attendance is dispensed with in presence of 
his pleader.” 

‘Emperor v. King’, 14 Bom LR 236 (C); — ‘Raj 
Rajeshwari Debi v. Emperor’, 17 Cal WN 1248 
(D) and — ‘In re, Ummal Hasanath', AIR 1947 
Mad 433 (E) are cases in which it is held that 
existence of power is implied under the section in 
courts presided by Magistrates or others; and to 
the same effect is the decision in — ‘Aditya T. D. 
Bagchi v. Jogendra Nath’, AIR 1948 All 393 (F). 
The Nagpur High Court has not accepted this con¬ 
struction hut relied on S. 561A to grant exemption 
in — ‘Madhao Rao v. Ishwardas Sheoratan’, AIR 
1949 Nag 334 (G). Section 561A can be availed 
of by the High Court and not by other Courts. 
Section 540A too limits the exercise of discretion 
to cases in which the accused are more than one, 
and the accused is or are being incapable of re¬ 
maining in Court. 

(3) There may be cases in which the accused/ 
voluntarily appears without either a summons or a 
warrant and applies for exemption. It would be 
unreasonable to reject such applications only be¬ 
cause the summons was not issued to the accused, 
and in — Jagdish Narain v. Emperor’, AIR 1940 
All 1 / 8 (H) it was held that such an application 
is entitled to consideration. These aspects of the 
matter have not been noticed and discussed in 3 
Mys LJ 66 (N) (A) or in the two later cases in 7 
Mys LJ 429 (I) and 38 Mys IICR 92 (J). In the 
latter case warrant was served on the accused and 
yet exemption was granted. The reason given in 
the other case for making a similar order is that 
the accused is a practising advocate. 

In all the cases S. 205 is construed liberally, so 
as to indicate that the court has a larger latitude 
than what is expressed in the section to grant 
exemption. Without attempting to enlarge the 
scope of the section or the extent of its applica¬ 
tion, it is possible to rely on S. 353 and exercise 
the power implied by it to dispense with the at¬ 
tendance of an accused in the light of the large 
volume of authority in support of the existence of 
such a power. The orders of the lower Court are 
set aside. The lower Court will pass appropriate 
orders afresh on a consideration of the grounds 
on which exemption is sought, bearing in mind 
that the issue of summons or warrant to the accused! 
in the first instance is not the criterion for dispo-1 
sal of the applications. 

D.H.Z. Revision allowed. 
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VENKATARAMAIYA AND BALA- 
KRISHNAIYA JJ. (28-8-1954) 

State of Mysore v. A. C. Hanumanthappa, Res¬ 
pondent. 

Civil Petn. No. 142 of 1953. 

(a) Sales Tax — Mysore Sales Tax Act (46 of 
1948), S. 2(d) — ‘Dealer/ 

A person whether he himself sells direct 
or through an employee or through a com¬ 
mission agent or through other means comes 
under the definition of a dealer irrespective 
of the nature of the machinery lie employs to 
sell the goods. AIR 1954 Mad 96, Relied on. 

(Para 4) 

(b) Sales Tax — Mysore Sales Tax Act (46 of 
1948), Ss. 3 and 9 — Unlicenced agent — Sales 
effected by — Exemption from tax when can be 
claimed — Liability of principal and agent. 

An agent may be a principal in respect of 
any transaction done on his own account; 
there is nothing in law to prevent the same 
person from acting as an agent on behalf of 
others; if . he deals in the capacity of an owner 
he must pay tax either as buyer or as seller 
but if the goods sold by him belong to others 
on whose behalf he acts as a mere agent or as 
a broker, then the licence he has taken under 
.S. 9 of the Act will protect him provided he 
proves that he has sold the goods on behalf 
of a known principal, who is specified as such 
in his accounts though, it is not necessary that 
he should disclose the principal to the persons 
who deal with him. Besides, another important 
condition to entitle him to exemption is that 
the transaction should have been included in 
the turnover of the principal on whose behalf 
ho deals, under the proviso to S. 9. In the case 
of an unlicensed agent no such exemption is 
available as he is deemed to be a dealer, like 
any others; the tax collected by him on the 
sale of goods must be paid over to the Gov¬ 
ernment. In any case either the principal or 
the agent, not licenced, has to pay the tax, but 
tax need not be paid by both on the same 
transaction. (Para 4) 

In case the unlicenced agent himself pays 
the tax, the principal is exempted, but in that 
case tlie principal is bound to prove that the 
agent has in fact paid the tax, otherwise the 
responsibility of the principal will not cease. 
The burden is always on the dealer, on whom 
the liability of payment of tax primarily rests, 
to prove that a particular transaction is exempt 
by reason of payment through an agent or 
otherwise. The inclusion in the turnover of 
sales through a licenced agent will relieve the 
agent from liability, but the principal cannot 
escape taxation by reason of omission of such 
sales in his annual turnover. (Para 5) 

It follows that the principals are liable for 
taxation for sales through licenced agents, even 
though the principals have not collected sales 
ant l have not included the said commis¬ 
sion sales in their turnover. The agents who 
have not been licenced under S. 9 can claim 


no exemption from tax in respect of sales 
effected by them. They are taxable as any 
other dealer and the principal who sells his 
goods to an agent will also be liable. Though 
the liability of both the principal and the 
unlicenced dealer is joint and several, the tax 
on the same transaction cannot be collected 
twice or from both the principal and the agent. 

(Para 6) 

CASE REFERRED : Para 

(A) (Y41/ AIR 1954 Mad 96: 1954 Cri LJ 21 4 

Asst. Advocate-General, for the State; K. R. 
Gopivallabhaiengar, for Respondent. 

ORDER : This petition has been registered on a 
reference made under S. 16(1), Mysore Sales Tax 
Act of 1948 by ihc revising authority, the Com¬ 
missioner of Sales Tax in Mysore. 

(2) The facts of the case as disclosed in the 
statement of case are as under: The respondent 
Hanumanthappa is a merchant in Chickkaballapur, 
dealing on his own account as well as on commis¬ 
sion basis inside the State and also consigning 
goods outside the State. He claimed exemption in 
respect of goods sold by him or ori his behalf on 
commission basis both by agents within and outside 
the State. The Sales Tax Officer granted exemption 
on all sales outside the State, but disallowed the 
claim on sales which took place within the State, 
holding that the respondent being the principal 
was liable to pay tax irrespective of the fact whe¬ 
ther or not his agent had taken out a license un¬ 
der S. 9, Mysore Sales Tax Act. 

(3; The Deputy Commissioner rejected the ap¬ 
peal on the ground that the commission agent 
selling goods on behalf of the principal has not 
obtained license under S. 9 of the Act and that in 
the absence of license under S. 9 of the Act by 
the commission agent, both the principal and the 
commission agent become liable to pay tax. The 
respondent raised the same points in a revision 
petition filed before (he Commissioner of Sales 
Tax and the said revision petition was also dis¬ 
missed; he then filed a petition under S. 16, My¬ 
sore Sales Tax Act to refer the points of law raised 
by him for decision to the High Court. 

The following two questions are suggested by 
the respondent and referred to by the revising 
authority; (a) Whether the principals can be 
assessed on sales effected by commission agents 
who have obtained license under S. 9, Mysore Sales 
Tax Act even though the principals have not col¬ 
lected sales tax and have not included the said 
commission sales in their turnover or whether the 
commission agents themselves are liable to pay 
sales tax on such turnover and (b) in cases where 
the sales are effected by commission agents who 
have not taken licenses under S. 9, Mysore Sales 
Tax Act, whether both the principal and the agents 
are liable to pay sales tax on the turnover. 

(4) Mr. Gopivallabha Iyengar on behalf of the 
respondent contended that under S. 9 of the Act, 
it is only the licensed agents who sell on behalf of 
known principals that are exempt from sales tax 
provided such sales are included in the turn-over 
of the principals or of the dealers from whom pur¬ 
chases were made and that inlerentially he argued 
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that an unlicensed agent selling goods on behalf of 
an unknown principal shall make himself liable to 


pay sales tax which excludes the responsibility of 
the principal and that in consequence, sales tax 
must be levied and recovered from an unlicensed 
agent and the department should not, on any ac¬ 
count, look to the principal for payment of the 
tax. \\e are unable to agree fully with the con¬ 
tentions advanced. Section 3 obliges every dealer 
to pay tax on his total turn-over for the year and 
the dealer is defined under S. 2(d) as meaning any 
person who carries on the business of buying or 
selling goods. Therefore a person whether he him¬ 
self sells diiect or through an employee or through 
a commission agent or through other means comes 
i under the definition of a dealer irrespective of the 
nature of the machinery he employs to sell the 
goods. (Vide — ‘In re, K. T. Pappanna’, AIR 1954 
Mad 93 (A) ). An agent may be a principal in res¬ 
pect of any transaction done on his own account; 
there is nothing in law to prevent the same person 
from acting as an agent on behalf of others; if he 
deals in the capacity of an owner he must pay tax 
either as buyer or as seller but if the goods sold 
by him belong to others on whose behalf he acts 
as a mere agent or as a broker, then the license he 
has taken will protect him provided he proves that 
he has sold the goods on behalf of a known prin¬ 
cipal, who is specified as such in his accounts 
though it is not necessary that he should disclose 
the principal to the persons who deal with him. Be¬ 
sides, another important condition to entitle him to 
exemption is that the transaction should have been 
included in the turn-over of the principal on whose 
behalf he deals, under the proviso to S. 9. In the 
case of an unlicensed agent no such exemption is 
available as he is deemed to be a dealer, like any 
others; the tax collected by him on the sale of goods 
must be paid over to the Government. In any case 
either the principal or the agent, not licenced has 
to pay the tax, but tax need not be paid by both 
on the same transaction. 

(5) In case the unlicenced agent himself pays the 
tax, the principal is exempted, but in that case the 
principal is bound to prove that the agent has in 
fact paid the tax, otherwise the responsibility of the 
principal will not cease. The burden is always on 
the dealer, on whom the liability of payment of 
tax primarily rests, to prove that a particular tran¬ 
saction is exempt by reason of payment through an 
agent or otherwise. The inclusion in the turn-over 
i of sales through a licenced agent will relieve the 
agent from liability, but the principal cannot escape 
| taxation by reason of omission of such sales in his 

i annual turn-over. 

(6) From the foregoing discussion the answer to 
the first point in the statement of case is that the 
principals are liable for taxation for sales through 
licenced agents, even though the principals have 
not collected sales tax and have not included the 
said commission sales in their turn-over. The sales 
effected by agents who have not been licenced un¬ 
der S. 9 can claim no exemption from tax. Thev 
are taxable as any other dealer and the principal 
who sells his goods to an agent will also be liable. 
Though the liability of both the principal and the 


A. LB. 

unlicenced deafer is joint and several, the tax on 
the same transaction cannot be collected twice or 
from both the principal and the agent. The re¬ 
ference is tnus answered. The respondent will pay 

the costs of the State of Mysore. Advocate's fee 
Rs. 100/-. 

^-S.B. Reference answered accordingly. 
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MALLAPPA J. (16-12-1953) 

Shankariah and others, Appellants v. Ramiah, 
Respondent. 

Second Appeal No. 466 of 1953, against decree 
of Sub. J., Tumkur in R. A. No. 221 of 1951-52. 

Easements Act (1882), S. 13 — Continuous 
easements — Right to water. 

Where the plaintiff and the defendant who • 
were brothers were entitled to equal rights 
and both portions of the lands were entitled 
to get water not only from the tank, but also 
from the well, as stated and recognised in 
Survey records, and it was not the case of 
the defendant that the right of the plaintiff 
to take water from the well had been taken 
away by any agreement at the time of the 
partition : 

Held, that the right of taking water to the 
plaintiff’s land from the well situated in the 
land belonging to the defendant continued to 
exist as before • even after partition and it 
was unnecessary to prove any agreement 
giving such right after the partition. 9 Mys 
LR 168, Foil. (Para 2> 

Anno: Easements Act, S. 13 N. 3, 5. 

CASE REFERRED: Para 

(A) (’86) 9 Mys LR 168 2 

E. Kanakasabhapathy, for Appellants. 

JUDGMENT: The point for consideration in 
this appeal is whether the learned Subordinate 
Judge was right in holding that the /plaintiff- 
respondent has a right to take water/from the 
well situated in the land that has faflen to the 
share of the defendant and in awardmg damages 
of Rs. 200/- on the ground that yke appellant- 
defendant prevented the plaintijr from taking 
water to his land and thus cau r >^d his garden to 
dry up. 

(2) It is not disputed that the entire land which 
belongs to the plaintiff and the defendant who 
are brothers was fed not only by tank water 
but also by the water from the well situated in 
the portion of the land that has fallen to the 
share of the defendant. In fact there is Ex. A 
Uttaar copy which clearly shows that both por¬ 
tions are entitled to water from both sources. It 
has to be noticed that the defendant could only 
get water through a channel situated in the plain¬ 
tiff’s land while the plaintiff has to take water 
from the well situated in the land that has 
fallen to the share of the defendant. There is 
nothing to show that at the time of the partition 
either the right of the defendant to take water 
through the plaintiff’s land or the right of the 
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plaintiff to take water from the well situated in 
the land that fell to the share of the defendant 
was curtailed and in the absence of any such 
curtailment, it has to be taken that the two 
lands are entitled to take water in the manner 
stated in the survey records. In fact this would 
be the case even in a case of grant of land. As 
observed in — ‘9 Mys LR 168 (A)’: 

“We have had a considerable number of cases 
cited to us, and out of them I think that two 
propositions may be stated as what I may call 
the general rule governing cases of this kind, 
(i.e. cases of implied grant or reservation of 
quasi easements). The first of these rules is 
that, on the grant by the owner of a tenement 
or part of that tenement as it is then used 
and enjoyed, there will pass to the grantee till 
those continuous and apparent easements (by 
which of course I mean quasi easements) or, in 
other words, all those easements which are 
necessary to the reasonable enjoyment of the 
property granted, and which have been and 
are at the time of the grant used by the owner 
of the entirety for the benefit of the part 
granted. 

The second proposition is that if the grantor 
intends to reserve any right over the tenement 
granted, it is his duty to reserve it expressly. 
Those are the general rules governing cases of 
this kind, but the second of these rules is sub¬ 
ject to certain exceptions. One of those excep¬ 
tions is the well known exception w'hich attaches 
to cases of what are known as ways of neces¬ 
sity.” 

These observations are applicable with greater 
force to a case of partition. Both the brothers in 
this case were entitled to equal rights and both 
portions of the lands were entitled to get water 
not only from the tank, but also from the well. 
This has been, as already observed, specifically 
stated and recognised in the Survey records. After 
partition, in cases of this kind, the rights which 
the parties had at the time of partition will 
•continue unless any such right is specifically 
taken away at the time of the partition. It is 
not the case of the defendant that the right of 
the plaintiff to take water from the well has 
been taken away by any such agreement. 

The learned Munsiff is wrong in thinking that 
the plaintiff should have proved an agreement by 
which he got a right to take water from the 
well, situated in the portion of the land that has 
lallen to the share of the defendant. In fact no 
such agreement was alleged in the plaint and it 
was unnecessary to prove any such agreement. 
The learned Subordinate Judge was therefore 
right in holding that the right of taking water to 
the plaintiff’s land from the well situated in the 
land belonging to the defendant continued to 
exist as before even after partition and it is in 
evidence that the plaintiff continued to enjoy us 
right even subsequent to the partition. The 
defendant was wrong in preventing the plaintiff 
from taking water to his land from the well in 
question and as such the plaintiff was rightly 
awarded damages. 


As regards the quantum of damages, it may be 
remembered the plaintiff’s land is an areca 
garden and the damage caused to it by the defen¬ 
dant’s illegal obstruction is such that the learned 
Subordinate Judge is correct in awarding Rs. 
200/- as damages. 

(3) The appeal stands therefore dismissed 
without notice to the respondent. 

II.G.P. Appeal dismissed. 
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VENKATARAMAIYA AND BALAKRISHNAIYA 

JJ. (30 6-1954) 

D. Narasimhiah, Appellant v. Lakshamma and. 
others, Respondents. 

Regular Appeal No. 267 of 1950-51, against decree 
of Sub-J., Civil Station, Bangalore, in O. S. No. 16 
of 1950-51. 

Negotiable Instruments Act (1881), Ss. 26, 87 — 
Execution of document by one — Material altera¬ 
tion. 


The question whether want of execution by 
one can absolve the other who has executed 
the document is to be determined bv a-scer- 
taming the intention of parties, if the under¬ 
standing was that either both A and B or 
neither of the two should be liable and exe¬ 
cution ol the pronote by B was a condition 
piecedent to the obligation for payment by 
A, it is a matter for proof. If the transac¬ 
tion was not intended to be effective unless 
B was an executant, the creditor would not 
fail to protest against A, taking away the 
money or would at least attempt to obtain 
the signature of B who was present at the 
time. The fact that this was not done and 
it was considered sufficient to strike off the 
recital about B being a party to the instru¬ 
ment shows that B’s execution though desired 
was not deemed vital for the purpose of the 
transaction. 


Further the deletion of the words having 
reference to B being an executant of the 
pronote is not a material alteration of the- 


instrument so as to render it void. Because 
it could not be said that the right or liability 
of A was varied or that he was in any way 
prejudiced by reason of B not being an exe¬ 
cutant. If B had received the amount or the 
liability had to be apportioned between B and 
A. there might be room for grievance. Nor is 
it possible to hold that by reason of the 
recital about B’s execution being struck off 
there is a material alteration under S. 87 so 
as to render the instrument void when the 
words were struck off immediately after the 
execution of the pronote by A and B who 
was then present declined to affix her signa¬ 
ture and secondly the rights or liabilities of 


tne parties inter se were in no way altered by 
the words being scored off. AIR 1940 PC 
160, Foil. (Paras 2. 3. S'*- 


Anno: N. I. Act, S. 26 N. 1; S. 87 N. 1. 

CASES REFERRED: Paras 

(A) (VI) AIR 1914 Mad 369(1): 23 Tnd Cas 

464 (1) 3 

(B) (V12) AIR 1925 Mad 929: 87 Ind Cas 48 ^ 
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(C) (V15) AIR 1928 Mad 1092: 112 Ind Cas 404 
CD) (V27) AIR 1940 PC 160: 67 Ind App 318 
(PC) 


3 

4 


M. R. Janardhan, for Appellant; F. M. Xavier, 
for Respondents 1 to 3. 


VEXKATARAMAIYA J.: 

Appellant sued the Respondents for recovery of 
money due under an on demand promissory note 
executed by the 1st Respondent in favour of 10th 
Respondent and endorsed by the latter to appel¬ 
lant. Respondents 2 and 3 are children and Res¬ 
pondent 4 sister of the 1st Respondent. Respon¬ 
dents 5 to 9 are children of 4th Respondent. 
Appellant claimed to be a holder in due course 
and to be entitled to a decree against all the 
Respondents on the ground, money was advanced 
under the pronote for the benefit of Respondents 
1 to 9 and payment was made to the 10th Res¬ 
pondent as consideration for the endorsement. 
The claim was contested by Respondents 1 to 9 
and various pleas were put forward by them. 
Upholding these pleas the lower Court has dis¬ 
missed the suit. Although the decree as a whole 
is challenged in the memorandum of appeal, Sri 
Janardhan learned Counsel for the appellant 
conceded that the dismissal of the suit against 
Respondents 2 to 9 was justified and sought for 
a decree only against the 1st Respondent. 

(2) The main reason for the dismissal of the 
suit against the 1st Respondent is that the 4th 
Respondent is not a joint executant of the pro- 
note along with the 1st Respondent and that the 
deletion of words in the body of the instrument 
about 4th Respondent being an executant con¬ 
stitutes a material alteration under S. 87, Nego¬ 
tiable Instruments Act so as to render the instru¬ 
ment void. The question whether want of execu¬ 
tion by one can absolve the other who has exe¬ 
cuted the document is to be determined by ascer¬ 
taining the intention of parties. If the~ under¬ 
standing was that either both or neither of them 
jshould be liable and execution of the pronote by 
jthe 4th Respondent was a condition precedent to 
ithe obligation for payment by the 1st Respon- 
;dent, it is a matter for proof. The evidence shows 
that the husband of the 10th Respondent wanted 
the pronote to be executed by both the sisters and 
the pronote was also written as if both would be 
executants. The consideration was paid to the 
1st Respondent and after she signed the pronote 
the 4th Respondent refused to sign it as no 
money was paid to her. 

If as alleged by the 1st Respondent the 
transaction was not intended to be effec¬ 
tive unless 4th Respondent was an execu¬ 
tant, there would have been discussion about 
the matter and the creditor would not have failed 
to protest against 1st Respondent taking away 
the money or would have at least attempted to 
obtain the signature of the 4th Respondent who 
was present at the time. The fact that this was 
not done and it was considered sufficient to strike 
off the recital about 4th Respondent being a party 
to the instrument shows that 4th Respondent’s 
execution though desired was not deemed vital for 
the purpose of the transaction. Respondent 1 
appears to have been the person who applied for 
the loan and negotiated with the 10th Respon¬ 
dents husband to obtain it as seen from the letter 


Exhibit TV. When payment was demanded by 
means of a notice sent by a lawyer, she kept silent 
and raised no objection. The amount is said to 
have been required for the expenses of the mar¬ 
riage of her daughter. In view of all this, it is 
difficult to hold that there was an agreement by 
which the non-execution of the 4th Respondent 
can be a ground on which 1st Respondent can 
escape liability. 

(3) The next question for consideration is whe¬ 
ther the deletion of the words having reference 
to 4th Respondent being an executant of the 
pronote is a material alteration of the instrument 
so as to render it void. Section 87, Negotiable 
Instruments Act relied upon by the 1st Respon¬ 
dent’s Counsel and lower Court to make out that 
the instrument is invalid on account of the words 
being scored off does not specify expressly or by 
means of illustration the kind or category of 
alterations which are to be regarded as material 
to have the effect mentioned. No case in which 
the deletion such as that in the suit pronote is 
deemed to be a material alteration has been cited 
by Sri Xavier, learned counsel for Respondent 1. 
‘Amritham Pillai v. Nanjah Gounden’, AIR 1914 
Mad 369 (1) (A) referred to is distinguishable as 
the document was found to be forged in that case. 
‘Madam Pillai v. Athinarayana Pillai’, AIR 1925 
Mad 929 (B) and — ‘Santhu Mohideen Pillai v. 
Jamal Md. Jamaluddin’, AIR 1928 Mad 1092 (C) 
are also not helpful to treat the deletion as a 
material alteration. In the first of these two 
Devadoss J. observed that S. 87 has no application 
to alterations made at the time of execution of 
the documents and granted a decree against the 
person who had executed the document though it 
was found that the signature of the other was a 
forged one. Wallace J. took a contrary view in 
— ‘AIR 1928 Mad 1092 (C)’ and dismissed the 
suit on account of the signature of one of the 
alleged executants being a forgery. This is not a 
case of any signature being forged or struck off 
but one of absence of signature and the effect 
of the two cannot be taken to be the same. 

(4) The test of an alteration being material or 
not is stated in — ‘Nathu Lai v. Mt. Gomti KuarV 
AIR 1940 PC 160 (D) thus: 

“A material alteration is one which varies the 
rights, liabilities. or legal position of the parties 
ascertained by the deed in its original state or 
otherwise varies the legal effect of the instru¬ 
ment as originally expressed or reduces to 
certainty some provision which was originally 
unascertained and as such void or may other¬ 
wise prejudice the party bound by the deed as 
originally executed.” 

(5) If this test is applied, it cannot be said 
that the right or liability of 1st Respondent is 
varied or that she is in any way prejudiced by 
reason of 4th Respondent not being an executant. 

If the latter had received the amount or the 
liability had to be apportioned between her and 
1st Respondent, there may have been room for 
grievance. 1st Respondent admits that the entire 
amount was paid to her and under the law her 
liability would have been no less than w r hat it is, 
even if 4th Respondent had been an executant. 
Nor is it possible to hold that by reason of the, 
recital about the 4th Respondent’s execution being! 
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istruck off there is a material alteration under 
S. 87, Negotiable Instruments Act so as to render 
the instruments void as in the first place the 
words were struck off immediately after the exe¬ 
cution of the pronote by the 1st Respondent and 
4th Respondent who was then present declined to 
affix her signature and secondly the rights or 
liabilities of Respondents 1 to 10 inter se are in 
no way altered by the words being scored off. It 
is unnecessary to consider whether the plaintiff 
is a holder in due course as he is entitled to suc¬ 
ceed even if his rights are only those of the ori¬ 
ginal promisee who is the 10th Respondent. 

(6) As regards the amount due, it has been 
found that though Rs. 3000/- are mentioned in 
the pronote and the receipt as the consideration, 
Rs. 180/- were not paid. The principal amount 
therefore is only Rs. 2820/-. Interest on this for 
the period relating to the claim is Rs. 356/-. A 
sum of Rs. 300/- is allowed as damages to Res¬ 
pondents on account of the plaintiff having 
wrongfully got their properties attached before 
judgment. Deducting this, the total amount pay¬ 
able to the plaintiff is Rs. 2876/-. 

(7; In reversal of the decree of the lower Court 
there will be a decree in Appellant’s favour for 
payment of this amount by the 1st Respondent. 
The dismissal of the suit against the other res¬ 
pondents is confirmed. As the claim was to some 
extent excessive in regard to the amount and 
persons liable for the same and the endorsement 
to the plaintiff of the instrument seems to have 
been effected for the purpose of the litigation, 
we direct the parties to bear their own costs 
throughout. 

D.H.Z. Order accordingly. 
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VASUDEVAMURTHY J. (30-7-1954; 

Paremajalu Chettiappa, Appellant v. Pattangeri 
and others, Plaintiffs-Respondents. 

Second Appeal No. 300 of 1953, against decree 
<*f Dist. J., Coorg, in Civil Appeal No. 8 of 1949. 

(a) T. P. Act (1882), S. 60 — Coorg Land 
Revenue Act, Ss. 106 (4) and 145 — Scope and 
applicability — Bcnami purchase by usufructuary 
mortgagee at revenue sale brought about by his 
•wn default — Effect of, on right to redeem — 
(Trusts Act (1882), S. 90) — (Coorg Land Revenue 
Act, Ss. 106 and 145). 

Where a usufructuary mortgagee who is 
bound under the terms of the mortgage to 
pay the land revenue to the Government, 
fraudulently allows the property to be sold 
for arrears of Government revenue and pur¬ 
chases the property benami in the name of a 
third person, neither S. 106^4; nor S. 145, 
Coorg Land Revenue Act can operate as a 
bar to the mortgagor’s suit for redemption 
and possession of the mortgaged properly 
which has continued all along in the posses¬ 
sion of the mortgagee. Section 106 (4> of the 
Coorg Land Revenue Act is meant to bar a 
suit against a real purchaser in a revenue 
sale, where a certificate has been issued to 
him and he has been put in possession, for a 


declaration that the sale is benami; and can¬ 
not be invoked to assist a benami purchaser 
who has been a party to the fraud with the 
mortgagee and has sought to assist the mort¬ 
gagee to commit breach of a constructive trust 
as defined under S. 90 of the Indian Trusts 
Act. 10 Moo Ind App 540 (PC;; AIR 1916 
PC 227, Rel. on. (Para 3) 

Anno: T. P. Act, S. 60 N. 23, Pts. 8, 27; Trusts 
Act, 3. SO N. 10. 

(b) Limitation Act (1908), Arts. 12 and 148 —• 
Applicability. 

Mortgaged property sold for arrears of 
revenue uue to default of usufructuary mort¬ 
gagee — Mortgagee fraudulently purchasing 
property benami in the name of third person 
and continuing in possession even after the 
sale — Mortgagor can ignore the sale and 
need not sue for setting it aside within the 
period prescribed by Art. 12 — Mortgagee 
must hold the property subject to the mort¬ 
gage and the mortgagor is entitled to redeem 
it. (Para 4) 

Anno: Lim. Act, Art. 12 N. 1; Art. 148 N. la. 

(c) Civil P. C. (1908), Ss. 11 and 96 — Finality 
of appealable decision. 

Suit for redemption against usufructuary 
mortgagee and his benamidar auction pur¬ 
chaser at a revenue sale brought about by 
fraudulent conduct of mortgagee — Plea by 
mortgagee alone that suit is premature — 
Plea decided against mortgagee and plaintiff 
held entitled to redeem — Appeal by benami¬ 
dar purchaser alone — Decision that suit is 
not premature is final and the purchaser can¬ 
not be allowed to raise it in appeal. 

(Para 5> 

Anno: Civil P. C., S. 11 N. Ill; S. 96 N. 6. 

(d) T. P. Act (1682), Ss. 60 and 62 — Right of 
redemption when arises. 

Where a usufructuary mortgagee who is 
entitled to appropriate the usufruct of the 
property for a period of 50 years in discharge 
of the mortgage debt allows the mortgaged 
property to be sold for arrears of revenue 
which he was bound to pay under the terms 
of the mortgage and the mortgagor brings 
a suit for redemption and possession of the 
mortgaged property before the expiry of the 
period, the mortgagee is not entitled to resist 
the suit on the ground that it is premature. 
AIR 1925 Mad 825; 34 All 659; 1 Mys LJ 30, 


Ref. to. (Para G> 

Anno: T. P. Act, S. 60 N. 5; S. 62 N. 5. 

CASES REFERRED: Paras 

(A) (V3) AIR 1916 PC 227: 44 Cal 573 (PC) 3 
(B> (1865-66; 10 Moo Ind Apo 540: 5 Suth 
WR 83 (PC) ‘ 3, 4, 10 

(C) (VI2) AIR 1925 Mad 895: 90 Ind Cas 138 8 

(D; (’12) 34 All 659: 17 Ind Cas 340 9 

<E> (’12; 34 All 273: 13 Ind Cas 573 9 

(F; 1 Mys LJ 30 10 

<G> ('96> 20 Bom 492 10 

(H) (’03) 26 Mad 335 in 


K. P. Muddappa, for Appellant; V. Krishna- 
murthy, (lor Nos. 1 to 5; and A. C. Nanjappa (for 
Ncs. 7 to 9), for Respondents. 
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JUDGMENT: The suit by the plaintiffs for re¬ 
demption and possession of the plaint schedule 
lands has been decreed by the Court below and 
defendant 5 has come up in second appeal. The 
lands were mortgaged with possession by Pattan¬ 
geri alias Markje Thammiah, father of plaintiffs 

2 to 5, and Belliappa, father of plaintiff 1, in 
favour of Thekkada Belliappa the father of defen¬ 
dants 1 and 2 and grand-father of defendants 

3 and 4 under a usufructuary mortgage deed 
dated 19-3-1894. According to the plaintiffs the 
mortgagee was entitled to the usufruct of the 
property for a period of 50 years from the date 
of that mortgage. He was bound to pay land 
revenue and other dues payable to Government 
upon the said property and to pay hismelf a 
sum of Rs. 600/- and interest thereon from the 
income of the property during that period, and 
thereafter restore back possession of the property 
to the mortgagors. 

It was also alleged in the plaint that while 
defendants 1 to 4 were in possession as legal re¬ 
presentatives of the original mortgagee they wil¬ 
fully allowed the property to be sold for arrears 
of land revenue due to Government and got it 
knocked down for their benefit in the name of 
their own sister’s husband Belliappa, father of 
defendant 5, who has since died; and that in 
spite of the sale defendants 1 to 4 have continued 
to be in possession and enjoyment of the pro¬ 
perty. Defendants 1 to 4 pleaded that the suit, 
which was brought on 15-5-1944, was premature 
as the plaintiffs were not entitled to redeem the 
properties before 19-3-1951. They denied that there 
Was any collusion between them and the 5th defen¬ 
dant’s father and pleaded that the lands were 
sold for arrears of land revenue because they them¬ 
selves were unable to pay the assessment and that 
the fifth defendant’s father is a bona fide pur¬ 
chaser and not a benamidar for them. Defendant 
5 pleaded similarly that the property was his 
by virtue of the purchase in the revenue sale by 
his father and that the sale was not fraudulent. 

(2) Both the Courts below who have upheld 
the plaintiffs’ right to redeem have held that the 
revenue sale was brought about fraudulently by 
defendants 1 to 4 who were able as well as 
bound to pay the land revenue due to Government, 
that in spite of that sale the suit property had 
continued to remain all along in the possession 
of defendants 1 to 4 and was never in the posses¬ 
sion of defendant 5 or his father; that only nomi¬ 
nally the property had been got knocked down in 
the name of defendant 5’s father benami for defen¬ 
dants 1 to 4 and for their benefit and that the 
plaintiffs’ suit was not premature and was main¬ 
tainable. 

(3) Mr. Muddappa, learned counsel who appears 
for the appellant, has urged that the suit is barred 
under S. 106 Cl. 4 of the Coorg Land Revenue 
Act. That section is meant to bar a suit against 
a real purchaser in a revenue sale, w T here a certi¬ 
ficate has been issued to him and he has been 
out in possession, for a declaration that the sale 
is benami; and cannot be invoked to assist a 
person like defendant 5 or his father, who has 
been a party to the fraud with the mortgagees 
and has sought to assist the mortgagee to commit 
breach of a constructive trust as defined under 


S. 90 of the Indian Trust Act. He was in reality 
merely an agent of defendants 1 to 4 and what 
they could not gain if they had purchased the 
property themselves personally cannot be permit¬ 
ted to be achieved if they bought it through an 
agent. See — ‘Deo Nandan Prashad v. Janki 
Singh’, AIR 1916 P.C. 227 (A) which was a similar 
case of a benami purchase. S. 106(4) is designed 
to prevent fraudulent claims and to use it in the 
way now sought as against the plaintiffs would 
be to use it as a machinery to effect and perpe¬ 
tuate a fraud. 

In — ‘Nuzar Ally Khan v. Ojoodhyaram Khan’,. 
10 Moo Ind. App. 540 (B) which was also a similar 
case of benami purchase in revenue auction to 
defraud a mortgagee their Lordships of the Privy 
Council held that as the sale was a fraudulent 
one brought about by the mortgagee’s representa¬ 
tive in possession, the Act under which it was 
held did not apply so as to defeat the mortgagor’s 
equity of redemption. The sale was to be consi¬ 
dered as nothing more than a private sale and 
impressed a trust on the estate which passed 
under it. There had been a fraudulent agreement 
between the mortgagee’s representative in possesr- 
sion and the purchaser at the Government sale 
and so both were estopped as against the mort¬ 
gagor from relying upon the sale. Even S. 145 
of the Coorg Land Revenue Act provides for a 
revenue sale being set aside by a Civil Court when 
such a sale is vitiated by fraud. In view of the 
concurrent findings of the Courts below that the 
revenue sale was fraudulently brought about by 
defendants 1 to 4, mortgagees, that the purchase 
by defendant 5’s father was really by them alone 
and was for their benefit though nominally the 
bid was knocked down in the name of defendant 
5’s father, neither S. 106(4) nor S. 145 of the 
Coorg Land Revenue Act can operate as a bar to 
the plaintiff’s present suit for redemption and pos¬ 
session of the mortgaged property which has been 
really in the possession of the mortgagees. 

(4) He has next urged that the plaintiffs should 
have brought a suit within one year of the sale 
for setting aside of the revenue sale under Art. 12 
of the Limitation Act and that not having done 
so their suit is barred by time. This is not a case 
where the plaintiff has brought a suit against the 
Government or against the person who has pur¬ 
chased the property in a revenue auction com¬ 
plaining of irregularity or fraud committed in 
the conduct of the sale or its earlier proclamation 
or later confirmation. 

After the sale the plaintiffs applied to the re¬ 
venue authorities for the same being set aside, but 
the revenue authorities saw no reason to do so 
apparently as the sale had been properly con¬ 
ducted and that is all they were then concerned 
with; they were not concerned to see whether 
defendant 5’s father had purchased the property 
for himself or fraudulently as benamidar of defen¬ 
dants 1 to 4. If defendant 5’s father is merely 
a benamidar or name-lender for defendants 1 to 4 
it is as though defendants 1 to 4 themselves have 
purchased the property. The finding of the Courts 
below is that defendant 5’s father was living with 
defendants 1 to 4 and their father, and that the 
former or defendant 5 never paid kandayam for 
the suit lands except in 1945-46 and that the same 
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was done by defendants 1 to 4 who have continued 


to remain in possession all along. There was there¬ 
fore no need at all for the plaintiffs to sue for 
setting aside the revenue sale because they could 
ignore it as, in spite of the revenue sale, the pro¬ 
perty continued to remain with the mortgagees, 
who held it subject to the mortgage and the 
plaintiffs are entitled to redeem it. See — TO Moo 
Ind. App. 540 at 543 (PC) (B). 

(5) It has next been urged that the plaintiffs’ 
suit is premature. That plea is not raised in the 
written statement of the 5th defendant and I do 
not see how he could be allowed to raise such a 
plea. He is not the mortgagee and does not 
admit that he is liable to be redeemed in 1951. 
He claims that he is the owner of the property and 
if, as has been viewed by the Courts below, he 
is not clothed with any independent title but is 
merely a name-lender or alias for defendants 1 
to 4, he cannot resist the suit for redemption 
when they themselves had put forward that plea 
in the Courts below and have failed. Defendants 
1 to 4 have not appealed to this Court and the 
judgment of the Courts below that the suit is not 
premature and that they are liable to be redeemed 
and to deliver up possession with mesne profits 
has now become final. 

(6) However, as it has been urged before me 
that the plaintiffs’ suit is premature, I may con¬ 
sider that plea also. The learned Munsiff, on a 
reading of the document, has held that the period 
of 50 years must be counted from the date of the 
mortgage. On the other hand the learned District 
Judge has observed that 50 years may have to 
be counted after the expiry of 7 years during 
which period the property had already been mort¬ 
gaged with possession to one Derappa whose rights 
had been assigned in favour of the mortgagees 
earlier to the date of Ex. A. I have gone through 
the document and I think that the learned Mun- 
siff’s interpretation of the document may be pre¬ 
ferred to that of the learned District Judge. (His 
Lordship then referred to the document and after 
quoting a portion of the text of the document in 
Kannada, proceeded:)', 

The learned District Judge has, in spite of 
his observation, agreed with the learned Munsiff 
in holding that the suit is not premature and in 
[allowing redemption. The ground on which that 
has been done by both the Courts is that the mort¬ 
gagee, having failed to perform the duty cast on 
him to pay the land revenue assessment and 
having allowed the property to be sold for arrears 
of land revenue, cannot insist on the mortgagor 
keeping to one of the terms of the mortgage, 
namely, the period of 50 years. Such a plea is 
also unreasonable and self contradictory. If the 
mortgagors like the plaintiffs simply kept quiet 
and waited for the period of mortgage to run, 
they might later on be met by plea of limitation 
or adverse possession as has been put forward by 
defendant 5 in this case. 
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trustee and for the benefit of the mortgagor. See 
S. 90 of the Indian Trusts Act — Illustration A. 

(8) It has been held in — ‘Narasimha Rao v. 
Immani Seshayya’, AIR 1925 Mad 825 (C; that 
when a term is fixed in a usufructuary mortgage 
deed and possession is given to the mortgagee, 
it is the duty of both the parties to adhere to 
the terms of the mortgage, and that if the mort¬ 
gagee committed breach of any of the terms it is 
equitable that he should not be allowed to insist 
upon one of the terms of the mortgage deed 
being given effect to when he himself has given 
a go by to the other terms of the deed. 

(9; Similarly in — ‘Chhatku Rai v. Baldeo 
Shukul’, 34 All 659 (D) redemption was allowed 
before the expiration of the period fixed on the 
ground that it was equitable to do so as the 
defendants had not performed the contract so far 
as they were concerned. In — ‘Rashik Lai v. Ram 
Narain’, 34 All 273 (E) referred to for the Appel¬ 
lant the distinction between a contract and a 
conveyance is pointed out and it has been held 
that the mere fact that a part of the mortgage 
money is not paid does not render the mortgage 
itself invalid. That case has no bearing on the 
question which has arisen in this case. 

(10) In — T Mys LJ 30 (F) where a mortgaged 
property which was sold for arrears of land re¬ 
venue owing partly to the default of the mortgagee 
& purchased by a stranger was subsequently pur¬ 
chased by the mortgagee himself, the mortgage, 
it was held, was revived and could be redeemed by 
the mortgagor or his heirs; and it was immaterial 
that the default of the mortgagee was not the 
sole cause of the sale or that it was not inten¬ 
tional, the reason being that no man was to be 
allowed to take advantage of his own wrong, a 
principle embodied in S. 90 of the Indian Trusts 
Act. — TO Moo. Ind. App. 540 (B)*; — Kalappa 
v. Shivaya’, 20 Bom 492 (G); — ‘Sanagapally 
Lakshmayya v. Intoory Bolla Reddy’, 26 Mad 385 
(H) and other cases have been relied on in that 
decision. 

(11) Mr. V. Krishnamurthy, learned Counsel 
for the respondents has also referred to Jones 
on Mortgages 8th Edn. page 714 where it is said: 

"when the payment of the taxes is a duty on the 
part of the mortgagee he is like a trustee and 
cannot affect the right of the mortgagor by 
Purchasing the property at a sale for such taxes 

.ff the mortgagee has bought the tax 

title for the benefit of the mortgagor as well 
as for his own benefit he cannot afterwards 
set it up against the mortgagor to defeat re¬ 
demption by him.” 

(12) In the result, I find there are no grounds 
to interfere with the judgments and decrees of 
the Courts below. This appeal is accordingly dis¬ 
missed with costs of plaintiffs 1 to 5. 

Appeal dismissed. 


<7> There is no doubt that when a mortgagee, 
who is liable to pay arrears of land revenue either 
as an usufructuary mortgagee under S. 76(c) of 
the Transfer of Property Act or under an agree¬ 
ment with the mortgagor, fails to so pay the land 
revenue and allows the mortgaged property to be 
801(1 and purchases it himself, he holds it as 
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(a) Provincial Insolvency Act (1920), S. 9(I)(c) — 

“Within three months”. 

For an application by a creditor under S. 9, 
where the act of insolvency alleged against the 
debtor is the execution of a sale deed or other 
alienation which requires registration, the 
period of three months for presenting the peti¬ 
tion for adjudication should be computed from 
the date of registration of the sale deed and 
not from the date of its execution. If it is 
held that the period of three months provided 
under S. 9 begins to run from the date of exe¬ 
cution and not from the date of registration 
of a sale deed, that section can be easily ren¬ 
dered nugatory by the insolvent or the alienee 
merely deferring presentation of the document 
for registration till the last day of the four 
months within which the document may nor¬ 
mally be registered or to the eight months 
available under some special circumstances re¬ 
ferred to in S. 24 of the Registration Act. Case 
law discussed. (Paras 3, 5) 

Anno: Pro. I. Act, S. 9 N. 4. 

(1)) Provincial Insolvency Act (1920), S. 17 — 

Adjudication order after death. 

Section 17 authorizes the Court by neces¬ 
sary implication to pass an adjudication order 
even after the death of the debtor. AIR 1944 
Cal 370, Rel. on. (Para 8) 

Anno: Pro. I. Act, S. 17 N. 1. 

(c) Provincial Insolvency Act (1920), S. 25 — 

Ability to pay debts. 

Held that the finding of the Courts below 
that the debtor might have had slightly more 
assets than liabilities was not only not correct 
but was not even a very relevant circumstance 
to be taken into account while deciding whe¬ 
ther the debtor was able to pay his debts. 

(Para 7) 

Anno: Pro. I. Act, S. 25 N. 1. 

CASES REFERRED: Paras 

(A) (V25) AIR 1938 Cal 417: ILR (1938) 2 Cal 

275 3, 4 

(B) (V20) AIR 1933 Lah 821: 149 Ind Cas 853 

3, 4 

(C) (V21) AIR 1934 Mad 637 (2): 58 Mad 166 4 

(D) (V20) AIR 1933 Mad 185: 141 Ind Cas 101 4 

(E) (V25) AIR 1938 Mad 801: 179 Ind Cas 240 4 

(F) (V21) AIR 1934 Nag 171: 150 Ind Cas 834 4 

(G) (V24) AIR 1937 Nag 197: ILR (1937) Nag 

403 4 

(H) (V34) AIR 1947 All 383: ILR (1947) All 

623 4 5 

(I) (V22) AIR 1935 Lah 565: 16 Lah 735 (FB) ’ 4 

(T) (V31) AIR 1944 Cal 370: ILR (1945) 1 Cal 

522 4, 8 

(K) (V21) AIR 1934 Rang 216: ILR (1934) 12 

Rang 263 4 

(L) (V24) AIR 1937 Rang 446: 1937 Rang LR 

375 (FB) 4 

(M) (V24) AIR 1937 Nag 127: 169 Ind Cas 846 6 

(N) (V26) AIR 1939 Lah 349: ILR (1939) Lah 

408 6 

(O) (V17) AIR 1930 Lah 192: 124 Ind Cas 673 6 

(P) (V20) AIR 1933 Cal 417: 60 Cal 345 6 

(Q) (V23) AIR 1936 Mad 275: 161 Ind Cas 348 6 

(R) (V15) AIR 1928 Mad 480: 51 Mad 495 8 

(S) (V17) AIR 1930 Cal 590: 34 Cal WN 445 8 


A. I. R, 

D. Puttaswamy and E. Kanakasabapathi, for 
Petitioner; K. V. Subba Rao, for Respondents. 

ORDER: The petitioner applied under S. 9 of 
the Mysore Insolvency Act to have one Padasale 
Channappagowda, now deceased, and who will here¬ 
after be reierred to as the respondent declared or 
adjudged an insolvent. He has since died on 25-5- 
1953 leaving behind him respondents 1(a), 1(b) and 
1(c), his sons as his heirs and legal representatives. 
The application was made on 1-4-1950. The peti¬ 
tioner alleged that the respondent owed him Rs. 
1500/- and interest on a pronote dated 1-2-48 and 
that in order to defraud him and other creditors 
he had purported to execute a nominal and frau¬ 
dulent sale deed for Rs. 2000/- on 10-12-49 of 
almost all his immoveable properties in favour of 
his friend and relation, one Sivalingappa. The 
petitioner wanted that transfer to be annulled 
among all his creditors. 

The respondent pleaded that the pronote was un¬ 
supported by consideration and was obtained from 
him by fraud, his signature being taken to some 
blank papers and that he was therefore not liable 
to pay anything to the petitioner. He denied that 
the sale referred to in the application was nominal, 
collusive or fraudulent and pleaded that he had 
conveyed the properties to Sivalingappa as they 
really belonged to him. In his evidence he has 
stated that he sold them back to Sivalingapppa for 
Rs. 2000/- in pursuance of some earlier promise 
made to reconvey it in favour of Sivalingappa’s 
father. He pleaded that he had other assets and 
was able to pay his creditors and that the petition 
was belated having been filed more than 3 months 
after the date of the alienation though within three 
months of the date of registration of the sale deed. 

(2) The Subordinate Judge before whom the ap¬ 
plication was made, and the District Judge who 
heard the afjpeal against his order, have both found 
that the pronote in favour of the petitioner is 
supported by consideration and that the amount 
evidenced by it is due and owing to the plaintiff. 
They have not believed the stoiy of the respondent 
that the pronote was taken from him under the 
circumstances pleaded or that the plaintiff is liable 
to pay any part of the debts due by the quandom 
firm of the petitioner and the respondent, and that 
under the terms of the agreement Ex. D dated 
1-12-1948 the respondent alone was responsible to 
discharge these debts. 

They have also found that the sale, under Ex. C, 
of 5 acres 17 guntas of garden land and 19 acres 
and 5 guntas of dry land which was worth con¬ 
siderably very much more, viz., Rs. 25,000/- to 
Sivalingappa could not be a real transaction and 
that the reason given by the respondent for effect¬ 
ing the sale of such valuable properties for a low 
figure has not been made out. These findings can¬ 
not be challenged before me and have not been 
seriously questioned either. 

(3) The Courts below have however dismissed 
the application on two grounds, viz., that the same 
is barred by time having been filed beyond 3 months 
of the impugned sale deed, and that the respondent 
had sufficient assets to pay his debts. As regards 
the first point the Courts below have referred to 
and followed the cases reported in — Ramananda 
Paul v. Pankaj Kumar’, AIR 1938 Cal 417 (A) and 
— ‘Ratan Chand v. SmaiP, AIR 1933 Lah 8^1 
(B). The learned District Judge before whom 
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it was urged for the petitioner that the former 
rulings applied to cases of alienations which were 
sought to be set aside as being a fraudulent pre¬ 
ference under S. 54 of the Insolvency Act has re¬ 
ferred to S. 47 of the Registration Act which de¬ 
clares that the title of a person under a registered 
document operates, not from the date of registra¬ 
tion, but from the date from which it would have 
commenced to operate if no registration thereof was 
required or made; and he was of the opinion that 
as the title of the alienee under Ex. C would date 
back to its date of execution and not the date of its 
registration the period of three months referred to 
in S. 9 would begin to run from that date. 

There is no decided case in Mysore on the point. 
But the preponderence of opinion among the other 
High Courts is that for an application by a creditor 
under S. 9 ol the Insolvency Act, where the act of 
insolvency alleged against the debtor is the execu¬ 
tion of a sale deed or other alienation which re¬ 
quires registration, the period ol three months for 
presenting the petition lor adjudication should be 
computed from the date of registration of the sale 
deed and not from the date of its execution. 

(4) The Madras High Court has held so in — 
‘Sarvathada v.- Kurubasubbanna’, AIR 1934 Mad 
037 (2) (G) and — ‘Muthiah Chcltiar v. Olficial 
Receiver, Tinnevelly’, AIR 1933 Mad 185 (D) and 
has lollowed the same prineiple in — ‘Venkadari 
Sornappa v. Olficial Receiver, Brilary’, AIR 1938 
Mad 801 / E) with reference to S. 54 of the Pro¬ 
vincial Insolvency Act. To the same effect are the 
decisions in — ‘Kanhaiya Lai v. Saclashiv Rao\ 
AIR 1934 Nag 171 (F) and — ‘G. \V. Codbole v. 
Marotisa Balusa, AIR 1937 Nag 197 (G) and — 
‘District Board, Bijnor v. Nld. Abdul Salarn’, AIR 
1947 All 383 (II). The Lahore High Gourt had 
taken the opposite view in — ‘AIR 1933 Lull 821 
(B), to which reference has been made by the 
District Judge. The Transfer of Property Act was 
not in force in Punjab at the time and the decision 
is mainly based on the circumstance that the ven¬ 
dor had there, then, the option either to effect 
a sale orally or in writing. 

Even the learned Judge who decided that case 
has observed that the point was not free from 
difficulty while coming to his conclusion. But that 
case has since been overruled by a Full Bench of 
the Lahore High Gourt in — "‘Lakhmi Chand v. 
Lesho Ram, AIR 193o Lah 565 (I), where it was 
held that when a petition is presented alleging that 
a debtor has committed an act of insolvency by a 
deed registered, the period of limitation prescribed 
bv S. 9 of the Act runs from the date of its regis¬ 
tration and not from the date of its execution; anti 
it is somewhat surprising that while the lower Gourt 
has noticed — ‘AIR 1933 Lah 821 (B)\ it has not 
refeired to tin's later case. Even the Calcutta High 
Court has held in — ‘Indo Burma Trader’s Bank v. 
Basada Charan\ AIR 1944 Gal 370 (J) that for 
purposes of S. 9 of the Provincial Insolvency Act 
time has to be reckoned from the date of registra¬ 
tion of the deed of transfer where the Transfer of 
Property Act requires a registered instrument for a 
transfer, which is alleged to constitute the act of 
insolvency. They have distinguished the earlier 
Calcutta case in — ‘AIR 1938 Gal 417 (A)’ on the 
ground that it was concerned with S. 54 and not 
with Ss. 9 and 6 of the Provincial Insolvency Act. 
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In — U Ba Sein v. Maung San’, AIR 1934 Rang 
216 (K), which was a case dealing with S. 54 of 
the Provincial Insolvency Act the same view as the 
other High Courts referred to above had been 
taken. But that decision was overruled in — ‘U 
On Maung v. Maung Shwe Hpaung’, AIR 1937 
Kang 446 (FB) (L). Mr. Justice Baguley who was 
one of the Judges constituting the Full Bench has 
expressed the view that different considerations may 
arise in considering limitation with regard to S. £ 
of the Provincial Insolvency Act. 

(5) It seems to me that if it is held that the period 
of three months provided under S. 9 begins to run 
from the date of execution and not from the date 
oi registration of a sale deed, that section can be 
easily rendered nugatory by the insolvent or the 
alienee merely deferring presentation of the docu¬ 
ment for registration till the last day of the four 
months within which the document may normally, 
he registered or to the eight months available' un¬ 
der some special circumstances referred to in S. 24 
of the Registration Act. The petitioning creditor- 
can only base his application on a transfer which 
is brought to his notice or which may be deemed to 
have been brought to his notice by the fact o; 
registration. If the registration of the document is 
absolutely necessary to validate it, and if without 
registration there can he really no effective transfer 
af all the act ol insolvency, i.e., (he transfer con¬ 
i' mplated under 8. 6 and on which the petition is 
grounded under S. 9 li'c) may well be said to have 
occurred on the date of registration. 

Section 47 which provides that the transaction 
operates or takes effect retrospectively from the 
date of execution of the deed and not its registra¬ 
tion is not really germane to this question. As 
pointed out in AIR 1947 All 383 (II) at 386 

Care has to be taken to keep the question of 
(he operation of the deed distinct from the ques¬ 
tion of the point of time when the event which 
gives it legal effect takes place. Section 47 of 
the Registration Act is designed to avoid fraud 
of one kind, viz., to avoid a document executed 
on a later date to steal a march or prevail as 
against a document executed earlier and affect 
legal rights and interests created thereby al¬ 
ready, by merely registering it earlier. It would 
be somewhat strange if that section is to be 
med to help a fraud by a person making a frau¬ 
dulent alienation. In the above view the appli¬ 
cation of the petitioner must be held to be with¬ 
in time.” 

(6) The Gourts below have dismissed the appli¬ 
cation also on the ground that the assets of the 
respondent are more than his liabilities. The trial 
Gourt has very briefly discussed the value of the 
assets and has found that though the. evidence is 
inconclusive the value of the assets of the respon¬ 
dent, other than those he has sold under Ex. C, 
may be just enough to discharge his debts includ¬ 
ing those of the petitioner. The learned Subordi¬ 
nate Judge has also found that the value of the 
assets has been exaggerated, but they may be suffi¬ 
cient to meet the liabilities and he appears to base 
his decision more on the question of limitation It 
is urged before me by Mr. Puttaswamv, learned 
Counsel for the petitioner, that what is required 
under S. 25(1) of the Act is that the debtor must 
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•satisfy the Court that he is able to pay his debts 
and that the burden of proof is therefore on the 
debtor to establish that he was able to pay his 
debts; see — ‘Gadi v. Govindrao BapujT, AIR 1937 
Nag 127 (M). 

He lias referred to the evidence and has rightly 
urged that the immoveable properties now remain¬ 
ing not liquidated are easily available assets and 
are neither so considerable nor so valuable as the 
irial Court has thought and that the respondent 
has given absolutely no evidence of any attempt on 
his part to raise funds by either sale or mortgage 
of them in order to discharge his debts. In this 
connection he has relied on a case reported in — 
‘Bhagwan Das v. Md. Nawaz Shah’, AIR 1939 Lah 
349 (N) where it has been held that the 

“Mere presence of unliquidated assets does not 
necessarily prove that they are capable of being 
liquidated. Unliquidated assets cannot be suffi¬ 
cient to discharge debts until they are liquidated 
and until those steps are taken, willingly or un¬ 
willingly by the debtor, it cannot be said that, 
at the time when the petition is put in, praying 
for his insolvency, he is able to discharge his 
debts in the ordinary sense of the term.” 

Their Lordships have pointed out in that case that 
vhe mere fact that the value of the immoveable 
properties owned by him is in excess of his liabi¬ 
lities is not sufficient to prove a debtor’s ability to 
pay his debts and that it must be shown by him 
that he has such realizable assets as can within a 
reasonable time be made available to meet all his 
liabilities and that from the circumstance that no 
effort has been made to pay off the creditors 
though the debts have been due for a considera¬ 
ble time can be presumed that he is unable to pay 
his debts within the meaning of S. 25. See also — 
“Tota v. Badri Pershad’, AIR 1930 Lah 192 (O); 
AIR 1937 Nag 127 (M); — ‘Pratapmal v. Chuni 
LaP, AIR 1933 Cal 417 (P) and — ‘Chidambaram 
Chettiar v. Daivani Achi\ AIR 1936 Mad 275 (Q) 
where it has been pointed out that the debtor must 
satisfy the Court that he has present ability to pay 
creditors and not that he will be able to do so in 
a more or less distant future. 

(7) The respondent had a number of minor sons 
when the application was made and was disputing 
the creditor’s debt itself by pleas which have now 
been found to be false. The debt due to the peti¬ 
tioner is on a pronote and when the respondent 
was alive it may not have been easy for him to 
raise money on the security of the family proper¬ 
ties to discharge the petitioner’s debt in the light 
of the law as it stood in Mysore. Far from saying 
that he was either able or willing to discharge the 


other debts the respondent was trying to make out 
that it was the petitioner that should discharge 
either the whole or part of those debts and that 
he himself was not liable; and this has been found 
to be false, and contrary to what he has express- 
ly agreed under Ex. D. Though the insolvency 
petition has been pending for nearly four years it 
has not been even suggested that he has discharg¬ 
ed any of those debts and the effect of dismissing 
the creditor’s application at this stage would mean 
that the creditors would have probably no remedy 
to recover their just dues. 

The finding that the alienation effected by the 
respondent was not bona fide but was nominal and 
collusive and that it covers a most valuable portion 
of his property is a further circumstance by which 
it can reasonably be inferred that he was unable 
to pay his debts. The petitioner has also sworn 
that the respondent has, subsequent to his peti¬ 
tion, transferred some of his shares and realizable 
assets without discharging either his debt or the 
debts of other creditors. The finding therefore of 
the Courts below that he may have had slightly 
more assets than liabilities is not only not correct 
but is not even a very relevant circumstance to be 
taken into account while deciding whether the 
debtor is able to pay his debts. 

(8) The respondent is now dead but under S. 17 
the proceedings must be continued so far as may 
be necessary for the realization and distribution of 
the property of the debtor. Section 17 authorizes, 
the Court by “necessary implication” to pass anl 
adjudication order even after the death of the) 
debtor. It has been so held in AIR 1944 Cal 3701 
(J) where it has been pointed out that the matter 
of realization and distribution of the property of 
the debtor cannot be conducted unless there is a 
person in whom the property is vested and the 
property of the debtor will vest in the Receiver 
only on adjudication following — ‘Ramathai Anni 
v. Kanniappa Mudaliar’, AIR 1928 Mad 480 (R) 
and — ‘Ramesh Chandra v. Charu Chandra’, AIR 

1930 Cal 590 (S). 

(9) In the result this revision petition is allowed 
and the orders of the Courts below are set aside. 
The respondent is adjudged an insolvent as prayed 
for in the petitioner’s application and the learned 
Subordinate Judge is directed to dispose of the 
case in accordance with law in the light of the 
observations made above. The petitioner will get 
his costs throughout from the respondent’s estate. 

D.H.Z. Revision allowed. 
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A.I.R. 1954 NAGPUR 1 (Vol. 41, C. N. 1) 

FULL BENCH 

HIDAYATULLAH, V. R. SEN AND DEO JJ. 

Messrs. Sriram GulabdaS, Applicants v. The 
Board of Revenue (M. P.), Nagpur and another. 
Non-Applicants. 

Misc. Civil Application No. 148 of 1952, D/- 
16-4-J953, for leave to appeal to Supreme 
Court against the decision of Hidayatullah and 
Choudhury JJ., D/- 25-4-1952. 

(a) Sales Tax — C. P. and Berar Sales Tax 
Act (21 of 1947), S. 23 — Proceedings under 
— Nature of — Applicability of Letters Patent 
(Nagpur), Cl. 29 and Constitution, Art. 133 — 
(Constitution of India, Art. 133) — (Letters 
i .tent (Nagpur), Cl. 29). 


The proceedings under S. 23 deal with 
matters pertaining to liability and assess¬ 
ment of sales tax and can properly be 
egarded as revenue proceedings. They are 
not civil proceedings. Clause 29 of the 
Letters Patent and Art. 133 of the Consti¬ 
tution have therefore no application. 

(Para 26) 

(b) Constitution of India, Art. 132 (1) — 
‘‘Other proceedings” — Meaning — Include re¬ 
venue proceedings. 

The words “other proceedings” in Art. 132 
should not be construed ‘ejusdem generis* 
with what precedes. Those are words of 
wide amplitude and include all proceed¬ 
ings other than civil cr criminal proceed¬ 
ings and thus include revenue proceedings. 
AIR 1950 SC 169, Ref. (Para 28) 


i 



Substantial constitutional questions arise 
not only in civil and criminal proceedings 
hut in other proceedings as well The 
Supreme Court is the final authority on 
constitutional matters. It cannot, there¬ 
fore, he the intention to exclude the right 
of appeal from the revenue proceedings 
even though substantial questions of law as 
■o the interpretation of the Constitution 
arise in such proceedings. AIR 1952 Nag 
-130; AIR 1953 Nag 89 and AIR 1953 SC 
210, Ref. (Para 37) 

(c) Constitution of India, Art. 132 (1) — 
me of — (Government of India Act (1935), 
205 (D). T 


Per Deo and Sen JJ. (Hidayatullah .T. 
-ontra): The language of Art. 132 is mate¬ 
rially different from that of sub-s. (1) of 

1051 **./! * 2 t 


S. 205, Government cf India Act, 1935 The 
change in language in Art. 132 (1) is deli¬ 
berate and that it was intended by the 
makers of the Constitution to confer a right 
of appeal from a judgment, decree or final 
order not only in civil and criminal pro¬ 
ceeding's but from a judgment or final order 
in other proceedings as well, provided a 
substantial question cf law as to the inter- 
P^tation of the Constitution was involved. 
The insertion of the words “or other oro- 
ceeding” ha s widened the range of deci¬ 
sion^ which can he the subject of appeal to 
the Supreme Court. Case law discussed 


No narrow interpretation should be ap¬ 
plied to the interpretation of the words 
■judgment in other proceeding” occurring 
in the Article. AIR 1939 FC 43, Rel. on. 

(Para 53) 

(d) Constitution of India, Art. 132 (1) — 
‘Judgment* — Meaning — Decision of High 
Court in reference under S. 23 (5), C. P and 
Rerar Sales Tax Act, 1947 — Appeal to Supreme 
Court — (Sales Tax — C. P. and Berar Sales 
Tax Act (21 of 1947), S. 23 (5)) — (Income- 

tax Act (1922), S. 66 (5)) — (Letters Patent 
(Nagpur), Cl. 29). 


Per Deo and Sen JJ. (Hidayatullah J. 

dissenting): The term “judgment” is used 

in Art. 132 (1) in the wider sense to include 

any decision given by the High Court on a 

question or queslions at issue between the 

parties to any proceeding properly before 

the Court which finally determines the 

rights of parties so far as the Court is 

concerned. In this sense a decision under 

S. 23 (5), C. P. and Berar Sales Tax Act, 

or under S. 66(5), Income-tax Act, is 

clearly a “judgment’*. It finally determines 

Hie rights of the parties so far as the High 

Court is concerned though the Tribunal 

may have to reopen the assessment oro- 

ceedings and make or order further enquiry 

‘o give effect to the decision of the High 
Court. 


The decision under S. 23 (5), C. P. and 
Berar Sales Tax Act, being thus a “iudg- 
men L in revenue proceedings, the applicant 
is entitled to a certificate under Art. 13 ? 
(1) of the Constitution. (Paras 54, 55 ) 

Per Hidayatullah ,T. : The jurisdiction 
exercised bv (he High Court, whether it be 
under the Income-tax Act or the Sales Tax 


o 
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Act, is merely advisory and consultative 
and Ihe opinion given on the questions 
mooted neither rank’s as a “final order” nor 
even as a “judgment”. The order does not 
decide the controversies but merely gives 
expression to an opinion for ihe guidance 
of the referring authority. The opinion, 
though binding on the Board cf Revenue, is 
not on an “issue” and is not “sufficient for 
the final disposal of the case”. Such deci¬ 
sions did not fall either within the expres¬ 
sion “judgment, decree or final order” as 
used in the Re fers Patent of the High 
Courts or in the Constitution Act in force 
before the present Constitution. The use of 
the words “civil, criminal or other proceed¬ 
ing” does not make Art. 132 wider than 
S. 205. Government of India Act, 1035. 
The use o[ the same expression, namely, 
“judgment, decree or final order” once 
again in Art. 132 clearly imports the deci¬ 
sions under S. 205 for the interpretation of 
that phrase. The addition of the words 
“other proceeding” does not enlarge the 
ambit of the section beyond what wax in¬ 
cluded in S. 205 of the earlier Constitution 
and it is not open to Ihe Courts to deoait 
from the view so consistently taken. 

(Paras 18. 10, 20) 


The explnnaPop widen* the ambit of 
Art. 1.32 beyond that of S. 205 but the 
advisory opinion is not generally an order 
‘sufficient’ for the final disposal of the case. 

(Para 10) 

R. S. Dabir and R. M. Haiarnnvis. for Appli¬ 
cants; T. P. Naik and W. K. Sheorey, for Non- 
Applicants. 
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ORDER OF REFERENCE. 


HIDAYATULLAH AND CHOUDHUFI J J.: This 
is an application for leave to appeal to the Sup¬ 
reme Court. This application arises out of our 
judgment in Miscellaneous Civil Case No. 258 of 

1051 decided on 25-4-1052 and since reported in 

1052 N L J 373 : (AIR 1932 Nag 378). 

(2) The matter concerns the assessment of sales 
tax for the ouarter ending with 12-11-1947. The 
applicant? had applied und°r S. 23. C. P. and Berar 
Sales Tax Act, j 1 - 147 , requesting the Board of Re¬ 
venue to refer certain questions of law for deci¬ 
sion by this Court. That application was rejected. 
The applicants then applied to this Court and the 
Cbiol justice directed the Board of Revenue to 
rcier certain questions lor decision by this Court. 

(3» The quMions were referred to this Court 
and by our judgment we answered those questions. 
The present application 13 made lor leave to appeal 
to the Supreme Court. The question is whether 
our decision amount* to ‘a judgment, decree or final 
order’ within Arts. 132 and 133 of the Constitution. 
There have been some decisions which lay down 
that appeal docs not lie in such matters and the 
decision is no f a ‘judgment decree or final order'. 
Sen — ‘Tobacco Manufacturers (India) Ltd. v. The 
•Slate’. ATR 1951 Pat 29 (A), per Sarjoo Prasad 
and Rai J J.: shearer J. ‘Contra and — Pah’ad Rai 
8: Co. v. Commissioner of Income tax', AIR 1952 
Punj 200 (B’. Since the matter is important we 
think that this question should be authoritatively 
se tied by a Full Bench. Let the papers be laid be¬ 
fore my Lord the Chief Justice with a recommen¬ 
dation that a Full Bench be constituted to decide 
this application. 
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OPINION OF THE FULL BENCH. 

HIDAYATULLAH J.: This is an application 
for le?*ro to aop'u! to the Supreme Court against 
the decision of Choudhuri J. and myself in Mis¬ 
cellaneous Civil Case No. 258 of 1951. decided or) 
25-4-105? on a reference from ihe Board of Re¬ 
venue Madhya Pradesh. The decision r 'f the Divi¬ 
sion Bench he 3 since been reported in 1952 N. L. J 
373: (AIR 1952 Nag 378). 

(2) Tlie reference was occasioned in a case arisi 'g 
out of sales tax proceedings. Trie learned Chic. 
Justice directed the Board on the appbeation pi 
the assessee to state a case and to refer certain 
questions for the decision of the High Court. Those 
questions were answered by the Divi-ion Bench, 
and it is against that judgment that the app’ican 
prono^es to file an apoeal before the Supreme 
Court. The rase was'at first before a Division 
Bench consisting cl Choudhuri J. and my r c.f. >4-' 
on a reference the Bench that the pom. 
vowed was imoi''‘r. n 2 it has been referred to to 
Full Bench for decision. 

(3 The question that arises is: 

“Fo-'S an ?nr>e?.i lie ag^in^t the judgment or tb? 
IIDh Court on a rr f r-r°nce by the Board 
venue under the Central Provinces and Ecr 
Sales Tax Act. 1947?” 


1951 Srikam Gulabdas v. Board of Revenue (M. P.) (FB) ( IlUaijatullah J.) Nagpur 3 


( 4 ) Section 23 of the Act, ‘inter alia’, provides 
as follows: 

“5. The High Court upon the hearing of a re¬ 
ference under this section shall decide the ques¬ 
tion of law raised thereby and shall deliver 
judgment thereon containing the grounds of deci¬ 
sion and shall send to the Tribunal a copy of 
the judgment under the seal of the Court and 
the signature of the Registrar, and the Tribunal 
shall dispose of the case accordingly.” 

(5) it is contended that the judgment of the 
High Court is appealable under Art. 133(1)(a) or 
(c) of the Coilstitution of India because it is a 
civil proceeding and involves an amount exceeding 
Rs. 20,000/- or is otherwise fit for appeal under 
cl. (l)(c) ‘ibid’, and, alternatively, that even if it- 
were not a civil proceeding, it is 'other proceeding’ 
and falls within Art. 132(1) ‘ibid’, inasmuch as it 
involves a substantial question of law as to the 
interpretation of the Constitution. 

(6) On the first point I have no doubt that this 
Is not a civil proceeding at all. These proceedings 
arise out of collection of revenue and are before 
this Court merely for the purpose of advice which 
the Board of Revenue seeks or which this Court 
enjoins upon the Board, upon certain points of 
law. The essence of the proceedings is the collec¬ 
tion of revenue and not the decision of any dis¬ 
pute of a civil nature in the strict sense. Further, 
even if it be held that the proceedings are civil 
proceedings, the decision of the High Court cannot 
fall within the expression “judgment, decree or 
final order” for reasons to be given hereafter. In 
my opinion, the argument of the applicant that 
the appeal lies under Art. 133 is not sound. 


(7) Indeed, the learned counsel for the applicant 
did not choose to state his case on. this ground too 
strongly but relied rather upon the applicability 
of Art. 132(1) of the Constitution. That Article 
reads: 

“(1) An appeal shall lie to the Supreme Court 
from any judgment, decree cr final order of a. 
High Court in the territory of India, whether in a 
civil, criminal or other proceeding, if the High 
Court certifies that the case involves a substan¬ 
tial question of law as to the interpretation of 
this Constitution.” 

* * 


“ ‘Explanation’.—For the purposes of this arti¬ 
cle, the expression ‘final order’ includes an order 
deciding an issue which, if decided in favour of 
the appellant, would be sufficient for the final 
disposal of the case.” 


(8) The first clause of the Article as reproduced 
above does seem to suggest as if it was intended 
that the Supreme Court should entertain appeals 
against, all decisions and in all matters, whether 
civil, criminal or other, if the High Court; certified 
that the case involved a substantial question of 
law as to the interpretation of the Constitution. 
The learned counsel for the applicant contended 
that “other proceeding” is not ‘ejusdem generis’ 
with what precedes and that in — ‘Pritam Singh 
v. The State’, AIR 1950 SC 169 (C), their Lor lships 
of the Supreme Court held that income-tax cases 
came within Art. 131 and the same reasoning 
applies to Art. 132. Granting that revenue proceed¬ 
ings are included in the expression “other proceed¬ 
ing". the question that arises for our consideration 
U whether the “judgment” of the High Court under 
consideration can be said to fall within the phrase 
“judgment, decree or final order” as used in Art. 
132(11 of the Constitution. Those words are the 
s.ne qua non’ of the application of the Article. 


(9) In — ‘Mohammad Amin Brothers, Ltd. v. 
Dominion of India’, AIR 1950 FC 77 at p. 73 (Dp 
it was pointed out that if the order did not amount 
to a final order, judgment or decree the certificate 
granted by the Court under S. 205, Government of 
India Act, was ineffectual. Unless we can say that 
the “judgment” falls within the above description, 
it cannot be held that an appeal lies to the Sup¬ 
reme Court under Ait. 132(1). Whether an appeal 
would lie under Art. 130 now or when the matter 
is decided finally by the Revenue Board in ac¬ 
cordance with the decision of the High Court is 
no more relevant than whether the Privy Council 
granted special leave in any particular case in the 
exercise of the prerogative of His Majesty. 


(10) That the “judgment” of the High Court on 
a reference is not a decree, whether in the sense 
in which it is used in the Civil Procedure Code or 
in its generic meaning as understood by the pro¬ 
fession, does not admit of any doubt, it is not a 
decree in either sense. Therefore, the present 
question can only be resolved in favour of the 
applicant if the “judgment” of the High Court falls 
within the other two expressions used, that is to 
say. “judgment” or “final order". 


(11) The interpretation of these expressions is 
not before the Court for the first time a.id numer¬ 
ous rulings exist dealing with the Letters Patent, 
the Civil Procedure Code and the Government of 
India Act, 1935. The expression “final order” was 
considered by the Federal Court in — ‘AIR 1950 
FC 77 at p. 73 (D)’, where the Federal Court was 
dealing with the meaning of a similar collocation 
of words in 3. 205, Government of India Act, 1335. 
It was then observed by their Lordships that: 

"If the order appealed from does not amount to 
a final order, judgment or decree, a certificate 
given by the High Court is ineffectual by itself 
to attract the operation of S. 205(1), Govern¬ 
ment of India Act. 


me expression final order has been used in 
contra-distinction to what Is known as ‘inter¬ 
locutory order’ and the essential test to dis¬ 
tinguish the one from the other has been dis¬ 
cussed and formulated in several cases decided 
by the Judicial Committee. All the relevant 
authorities bearing on the question have been 
reviewed by this Court in their recent pronounce¬ 
ment in — ‘S. Kuppuswami Rao v. The King’. 
AIR 1319 FC 1 (E), and the law on the point, 
so far as this Court is concerned, seems to bo 
well settled. In full agreement with the decisions 
of the Judicial Committee in — ‘Firm Ramchand 
Mani ; mat v. Firm Govc-rdhandas Vishiodas Ra l an- 
chand', AIR. 1920 PC 86 <F> and — ‘Abdul 

Rahman v. D. K. Cassim & Sons’, AJR 1933 PC 
08 <G), and the authorities of the English Courts 
upon which those pronouncements were based 
it has been held by this Court that the test for 
determining the finally of on order is, whether 
the judgment or order finally disposed of the 
rights ot the parties. To quote the language 
Sir George Lowndes in — 'AIR 1933 PC 58 '(G )': 

‘the finality must be a finality in relation to 

the suit. If after the order the suit is still a 

live suit in which the rights of the parlies 

ham still to be determined, no appeal lies 
against it.’ 

The fact that the order decides an important 
an: e.en a vital issue is by itself not material 
If the decision on an msue puts an end to the 
suit, the orccr will undoubtedly be a final one 
but n ..he suit is still left alive and has m;- to 
be tried in the ordinary way. no finality "con’d 
attach to the order. * 
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Judged by the test, the order appealed from 
in the present case cannot certainly rank as a 
‘final order’.” 

0.2) To the same effect are the observations in 
— 'AIR 1949 FC 1 (E)’ and in — ‘Prom Chand v. 
The Slate of Bihar’, AIR 1951 SC 14 (H). The 
latter was a case in which an order of the High 
Court declining to call upon the Board of Revenue 
to state a case under S. 21, Bihar Sales Tax Act, 
1944, was not considered as a final order passed 
either in exercise of original or appellate jurisdic¬ 
tion. In dealing with the case their Lordships also 
referred to the case of — Tata Iron and Steel Co., 
Ltd. v. Chief Revenue Authority of Bombay’, AIR 
1923 PC 148 (I) and quoted from — ‘In re Knight 
and the Tabernacle Permanent Building Society’, 
(1392) 2 QB 613 at p. 617 (J). Their Lordships, 
on the authority of that case as also other English 
cases, held that since the jurisdiction of the High 
Court was only consultative, the fact that the tax¬ 
ing authority would deal with the case in the light 
of the opinion of the High Court did not render 
the order a ‘final order” because the High Court's 
order did not of its own force bind or affect the 
rights of the parties. 


(13) It is no doubt true that the explanation 
now added to Art. 132 gives a modified meaning 
to the word "final” and lenders these earlier rulings 
inapplicable to the facts contemplated by the ex¬ 
planation. Now an order deciding an “issue”, 
which, “if decided in favour of the appellant” is 
“sufficient” for “the final disposal of the case”, is 
a "final order”. This explanation is intended to 
bring in the earlier rulings in — ‘Rahimbhoy 
Habibbhoy v. C. A. Turner*, 15 Bom 155 (K) and 
— ‘Saiyid Muzhar Hossein v. Mt. Bodha Bibi’, 17 
All 112 (PC) (L). But the word "sufficient” show's 
that the order must still ‘in its extent’, if not of 
its own force, be sufficient to dispose of the whole 
case finally. The appellant in each case must 
show that the order, if in his favour, would finally 
dispose of the case and that the order involves a 
substantial question of lav/ as to the interpretation 
of the Constitution. A certain measure of finality, 
short of decision of the case, is contemplated even 
under the explanation. 

(14) When the Board of Revenue asks for ad¬ 
vice on certain points, the opinion of the High 
Court is binding on the Board but the sufficiency of 
the High Court’s opinion for the final disposal of 
the case depends upon a variety of circumstances 
which it is impossible to generalise. The question 
may be a side issue and may not cover the w'ho’e 
case. Similarly, when the High Court orders the 
Board to state a case on a certain point or points, 
the decision of the High Court on that point or 
points may not be ‘sufficient’ for the disposal of 
the case. I am, therefore, of the opinion that the 
decisions referred to by me still govern the inter¬ 
pretation of the term “final order”. The explana¬ 
tion which gives an added right of appeal in cer¬ 
tain circumstances by treating an order as final, 
though it is not, can be applied in other contexts 
more easily than in the context of advisory' or 
consultative judgments given under S. 23(5). Cen¬ 
tral Provinces and Berar Sales Tax Act. 1947. In 
that jurisdiction the order binds the taxing autho¬ 
rity but whether the opinion of the High Court is 
sufficient to dispose of the whole case is not for 
the High Court to say. 


(15) It remains to consider whether the “judg¬ 
ment” cf the High Court is a ‘judgment’ within 
the meaning of the term as used in Art. 132. In 
the Letters Patent the words w r ere “final judg¬ 
ment”. In S. 205, Government of India Act, 1935, 
the qualifying word “final” was dropped. The only 


difference between that section and Art. 132 is 
that while the former spoke of “a judgment, de¬ 
cree or final order of a High Court”, the latter 

speaks of “a judgment, decree or final order. 

whether in a civil, criminal or other proceeding”. 
The questions that arise are whether the omission 
of the qualifying word “final” in both these pro¬ 
visions and the addition of the words “other pro¬ 
ceeding” in the present Constitution render the 
earlier acceptance of the term “judgment” in¬ 
applicable. 

(16) The leading case on the meaning of the 
term “judgment” is — ‘Tata Iron & Steel Co., Ltd. 
v. Chief Revenue Authority of Bombay’, (I) (cit. 
sup.). In that case their Lordships were concern¬ 
ed with the interpretation of cl. 39 of the Letters 
Patent of the Bombay High Court which contained 
the expression “final judgment”. No doubt, their 
Lordships said that a consultative opinion rendered 
by the High Court was not a “final judgment” but 
they gave as their reasons that it was not a 
judgment and much less final. From page 150 of 
the report the discussion begins and at page 154 
their Lordships begin discussing the term “judg¬ 
ment” in all its implications and they observe: 

“It would appear clear to their Lordships that 
the word ‘judgment’ is not here used in its 
strict legal and proper sense. 

It is not an executive document directing some¬ 
thing to be done or not to be done, but is mere¬ 
ly the expression of the opinions of the majority 
of the Judges who heard the case, together with 
a statement of the grounds upon which those 
opinions are based. ‘It amounts only to a ruling’ 
that a certain deduction claimed by a taxpayer 
to be allowed from the sum for which he has 
been already assessed to income-tax is not per¬ 
missible. (Underlined by me (here in ‘ ’)).” 

(17) It is impossible to say these observations 
were dependent upon the presence of the word 
“final” qualifying the word “judgment”. It is 
true that the existence of that qualification was 
held by their Lordships to be an additional cir¬ 
cumstance tending to the result that there was 
no appeal against that “judgment”. But the 
force of their Lordships’ dictum quoted by me is 
not spent when the word “final” is not to be 
found. Indeed, such an argument was advanced 
and not accepted by the Federal Court in — ‘S. 
Kuppuswami Rao v. The King’, (E) ^cit. sup.). In — 
‘AIR 1950 FC 77 (D)’ and — ‘AIR 1951 SC 14 (H)’. 
the meaning of the term “judgment” as laid down 
by the Judicial Committee has been accepted with¬ 
out reserve. The same is the view of the Patna 
High Court, though it was expressed in relation 
to Art. 133 of the Constitution: See — 'AIR 1951 
Pat 29 (FB) (A)’. These authorities are certainly 
more relevant and nearer the point than several 
others like — ‘C. T. Cogstad & Co. v. Newsum, 
Sons & Co.’, (1921) 2 AC 523 (M) or — ‘In re a 
debtor’, (1912) 3 KB 242 (N). 

(13) These cases clearly establish that the juris¬ 
diction exercised by the High Court, whether it 
be under the Income-tax Act or the Sales Tax 
Act, is merely advisory and consultative and the 
opinion given on the questions mooted neither 
ranks as a “final order” nor even as a “judgment . 
Tlie order does not decide the controversies but 
merely gives expression to an opinion for the 
guidance of the referring authority. The opinion, 
though binding on the Board of Revenue, is not 
on an “issue”'and is not “sufficient for the final 
disposal of the case”. There might be a dozen 
questions in the case and the reference might 3 
of one question only. Evidence might be reqmrea 
in the light of the interpretation of the law ana 
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that might lead to other questions which might 
have 10 be referred again. How can it be assumed 
that only arithmetical calculations are left? In 
my opinion, the explanation cannot cover the pre¬ 
sent case and hence is not of assistance. 

(19) Trie accepted view in the Privy Council, the 
Federal Court and the Supreme Court has been 
that such decisions do not fall either within the 
expression “judgment, decree or final order” as 
used in the Letters Patent of the High Courts or 
in the Constitution Act in force before the present 
Constitution. The use of the words “civil, criminal 
or other proceeding” does not make the present 
article wider than S. 205, Government of India 
Act, 1935. The phrase “judgment, decree or final 
order of a High Court” ‘is certainly not less general’ 
than the corresponding phrase “judgment, decree 
or final order of a High Court in a civil, criminal 
or other proceeding” now used. If the ambit of 
S. 205, Government of India Act, was not less, the 
rulings must govern our interpretation of Art. 132 
of the Constitution. The explanation widens the 
ambit of Art. 132 beyond that of S. 205 but the 
advisory opinion is not generally an order ‘suffi¬ 
cient’ for the final disposal of the case, and cer¬ 
tainly not in this case. 

(20) In my opinion, the use of the same expres¬ 
sion, namely, “judgment, decree or final order” 
once again in Art. 132 clearly imports the decisions 
above referred to for the interpretation of that 
phrase. The addition of the words “other proceed¬ 
ing” docs not enlarge the ambit of the section 
beyond what was included in S. 205 of the earlier 
Constitution. It is not open to me to depart from 
the view so consistently taken. The addition of 
the words “other proceeding” does not change the 
meaning of the phrase “judgment, decree or final 
order” which are still the crucial words. The ex¬ 
planation does render certain orders final ever, 
though they are not, but it sets its own limitations. 
The decision in — ‘Election Commission v. Venkata 
Rao’, AIR 1953 SC 210 (C), must be read in the 
light of its own facts. There the position under 
Arts. 133 and 132 is contrasted and the observa¬ 
tion merely points out that there is a vital dif¬ 
ference between the two Articles. Their Lordships’ 
observations do not infringe on the meaning of the 
crucial words, nor do they contain a full exposition 
of the explanation to Art. 132 applicable to these 
facts. We have to see if the order would be suffi¬ 
cient to dispose of the case finally because it is 
on an “issue” vital to the case. Frankly speaking, 
I do not understand what is meant by liberal con¬ 
struction in this context. Either there is a right 
of appeal in such cases or there is not. We cannot 
by a liberal construction confer a right of appeal 
on a Court superior to this Court unless we can 
say that the words of the Constitution warrant 
this. This constitutional point in this case con¬ 
cerns only extra-territoriality and is not of suffi¬ 
cient width to lead to a decision of the whole case. 
Considered in this light, I am of opinion that no 
leave can be granted in the present case. 

(21) It may be pointed out that in the Income- 
tax Act a special section (S. 66A) had to be added 
to obviate the difficulty of taking appeals to the 
Privy Council (now the Supremo Court) from such 
decisions. No such enactment has been made in 
the Sales Tax Act and it would be advisable to add 
such a provision in view of the large amounts in¬ 
volved. 

(22) The application shall be dismissed with 
costs. Counsel’s fee Rs. 100/- is certified. 

(23) DEO J. : This application for a certificate 
of fitness purporting to be under Art. 135 of the 
Constitution, read with O. 45. R. 2, Civil P. C., was 


referred to this Full Bench as an important ques¬ 
tion of the interpretation of the term ‘judgment, 
decree or final order’ in Arts. 132 and 133 with re¬ 
ference to a decision under S. 23(5), Central Pro¬ 
vinces and Berar Sales Tax Act. 1947, hereinafter 
referred to as the Act, was involved. In the order 
of reference mention was made ol the decisions 
reported in — ‘AIR 1951 Pat 29 (FB) (A)’ — per 
Sarjoo Prosad and Rai JJ.. Shearer J. contra — 
and — ‘AIR 1952 Punj 299 (B)’, bearing on the 
interpretation of the term. At the hearing, the 
learned Counsel lor the applicant did not seriously 
rely on either Art, 135 or Art. 133. He pressed for 
a certificate under Art. 132(1). 

(24) Section 23(5) of the Act is similar in terms 
to S. 66(5), Income-tax Act, 1922. These sections 
enjoin the High Court to do three things: to de¬ 
cide the questions of law raised by the reference, 
deliver a judgment containing the grounds of deci¬ 
sion, and to send a copy of the judgment to the 
Tribunal. Thereafter the case lias to be disposed 
of by the Tribunal in accordance with the judg¬ 
ment of the High Court. 

(25) The controversy before the High Court in 
the instant case was whether the transactions in 
question were sales within the State and whether 
the provisions of the Act with regard to these sales 
in question were ‘intra vires’. As these questions 
were decided against the applicant, nothing further 
remained to be done by the Tribunal. Had they 
been decided in favour of the applicant, all that 
the Tribunal would have had to do was to exclude 
the amounts of such sales, which are already de¬ 
termined. from the computation of the turnover 
and to calculate the tax payable by the applicant. 
All this is consequential arithmetical calculation 
and does not involve any adjudication by the Tri¬ 
bunal. 

(26* Unlike S. 6SA(2), Income-tax Act, there is 
no provision in the Act for a regular appeal to 
the Supreme Court, In the absence of such provi¬ 
sion the right of appeal must be traced to cl. 29 
of the Letters Patent or to the Constitution. It 
cannot be disputed that the judgment was not - 
passed on appeal or in the exercise of original 
jurisdiction of this Court, or that the proceedings 
are not civil or criminal proceedings. It is not 
urged that the judgment amounts to a decree. The 
proceedings under S. 23 deal with matters per¬ 
taining to liability and assessment of tax and can 
properly be regarded as revenue proceedings. They, 
are not civil proceedings. Clause 29 of the Letters 
Patent and Art. 133 of the Constitution have,' 
therefore, no application. 

(27) On a perusal of the grounds of appeal and 
of the judgment of the Division Bench from which 
an appeal is sought to be taken to the Supreme 
Court, there can be no manner of doubt that the 
case involves a substantial question of law as to 
the interpretation of the Constitution. The only 
question for decision, therefore, is 

“Whether the judgment under S. 23(5), Sales Tax 

Act is ‘a judgment or final order in other pro¬ 
ceedings’ within the meaning of Art. 132(1) of 

the Constitution.” 

(28) The contention of the learned Counsel for 
the non-applicant that the words “other pro reed¬ 
ing" in this Article should be construed ‘ejusdem 
generis’ with what precedes is not acceptable. The 
decision in — ‘AIR 1950 SC 169 (C)’, on which he 
relies does not support this submission. The words 
“other proceedings” are words of wide amplitude 
and include all proceedings other than civil or cri¬ 
minal proceedings. They thus include revenue pro¬ 
ceedings. 
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-i-AA/iAj on tne observa-ions of the Supreme 
^ JlhL , :n ~~1^51 SC 14 (H)’, it was he’d in 

id Lai and Co. v. Iaco.r.e-iax Commis¬ 
sioner’. uh (cit. sup.) that an appeal to the Sup- 
reim- Court against the order of a High Court un- 
dcr s. 6-3 (2), Income-tax Act, is incompetent. A 
certuicalc was sought under Art. 133(l)(c) of the 
Constitution whicn has no application unless the 
orcer ls passed in civil proceedings. In — Prern 
Chand v. Slate of Binar\ (H) their Lordships were 
considering the right of oppeal under cl. 31 of the 
Letters Patent cf the Patna High Court (which 
corresponds to cl. 39 of the Letters Patent of the 
Bombay High Court and to cl. 29 of that of this 
Court) against the order passed before the Con¬ 
stitution came into force, under S. 21(3), Bihar Sales 
Tax Act, declining to require the Board of Revenue 
to State a case. Clause 31 refers to decisions in 
civil proceedings in the exercise of appellate or 
original jurisdiction. Since the proceedings in the 
High Court under the Income-tax Act or the Sales 
Tax Act are not civil proceedings and the order 
Is not passed in the exercise of the appellate or 
original jurisdiction, cl. 31 had no application. 
Having so held, it was not necessary to decide it 
i lie order was a final order within the meaning of 
'hat clause. The test cf finality as laid down by 
iheir Lordships is that the order must “by its 
own force bind or affect the rights of parties.” 
Their Lordships relied on — ‘AIR 1923 PC 143’ (I) 
and — ‘(1892) 2 QB 613 at p. 617* (J>. It is not 
necessary to decide in the instant case the nature 
of the order passed under S. 23(3), Sales Tax Act 
< corresponding to S. 21(3) of the Bihar Act) or 
S 63(2), Income-tax Act. 

(30) In — ‘Tobacco Manufacturers (India) Ltd. 
v. The State’, (A) (supra) their Lordships were 
consider!:};; the right of appeal against an order 
under S. 21 (3b Bihar Sales Tax Act. under S. 109 
nnd S. 110, Civil P. C.. clause 31 cf the Letters 
Patent, and Art. 133 of the Constitution. None of 
these has any application unless the decision of 
ihe High Court is in a civil proceeding. The mino¬ 
rity view of the Full Bench is that it is not a civil 
pro . ceding. That being so. the discussion about 
judgment and final order is ob'ter. Sarioo Prosed 
J. with whom Pal J. concurred, observed: 

“.the use of the term ‘judgment’ or ‘final 

judgment.’ in the eye of law does not bear any 
different significance and the use of the word 
•final’ as qualifying ‘judgment’ is merely ‘ex 
cautcla’. It is in ibis orthodox and juristic sense 
that the term ‘judgment’ appears to have been 
used in Ss. 205 and 103. Government of India 
Act, 1935. or for the matter of that in Arts. 132. 
133 and 13-1 of the present Constitution of India.” 
This statement of law is not borne out by the 
decision of the Judicial Committee in — ‘Tata 
Iron and Steel Company’s case (If or by English 
decisions relied on by the Judicial Commitfee. It 
was examined by one of vis (Hidayatullah J.) in 
— ‘Manchar v. Balirsm’. AIR 1952 Nag 357 (FB, 
(P). He remarked at page 338: 

‘‘With all due respect to the learned Judge, this 
is not borne out by the dictum of their Lordships 
to which he has referred, because their Lord- 
ships throughout the ruling were considering the 
merit of a final judgment and the tenor of theii 
Lordships’ discussion clearly establishes that 
there is a distinction between a final and an 
interlocutory judgment.” 

(31) The learned Counsel for the non-applicant 
further relies on the decision in — ‘AIR 1950 FC 
77 (D) which follows — ‘AIR 1949 FC 1 (E>‘ — 
'AIR 1920 PC 86 (F>’ and — ‘AIR 1933 PC 58 (G)*. 

In ‘AIR 1920 PC 86 (FA, it was held that an 
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order refusing stay of suit under the Arbitration 

fina * order within the meaning of 
b. 109, Civil p. c., because it does not finally dis¬ 
pose of the rights of the parties on merits but 
leaves them to be determined by the Courts in 
Hie ordinary way. i n _ ‘Abdul Rahman’s case 
(Gp, it was held that an order of remand under 
O. 41. R. 23, is not a final order within the mean¬ 
ing of S. 109 of the Code. ‘Ram Chand Manjimal’s 
case (FA was relied on and — ‘15 Bom 155 (PC) 
(K/ and — -17 All 112 (PC) (L)\ were distin¬ 
guished. The order of remand did not decide the 
rights of the parties on merits but set aside 
i he order of dismissal of the suit under O. 22, 
R. 8(2), Civil P. C., on the ground that the claim 
tor damages in suit did not vest in the Official 
Assignee and directed the lower Court to proceed 
with the suit. Their Lordships had not considered 
tho case of remand after adjudication of certain 
rights of the parties on merits. Following these 
decisions it was held in — ‘S. Kuppuswami Rao 
y* The King’, (E) (cit. sup.) that a preliminary or 
interlocutory order in a criminal case is not a 
judgment or final order. The words ‘final order’ 
were used in contrast with ‘interlocutory order’. 

(32) In — ‘Rahimbhoy Habibblioy’s case (K)’, it 
was held that a preliminary decree for rendition 
of accounts is final under S. 595 (109 of the pre¬ 
sent Code) though it does'not finally determine 
tne liability of the defendant because the liability 
to account which the defendant disputed was 
finally determined and could not be disputed a^ain. 

In —‘Saiyid Muzhar Hossein’s case’, (L) it was held 
that a remand order which finally decides the 
HMc cf the plaintiff is a final order of the High 
Cour^ notwithstanding that subordinate enquiries 
remained to be made by the first Court on remand. 

(J?> Their Lordships distinguished these cases 
on the ground that they were decided with re¬ 
ference to the C xle of Civil Procedure of 1882 in 
which the wording of the relevant sections 
material-y differed from that of the Code of 1908. 
The right of appeal rested on cl. 39 and was 
elaborated in Ss. 595 and 595 of the Code of 1882 
and now in Ss. log and 110 of the Code of 1908. 
Tnere was no change in cl. 39 of the Letters 
Patent. The words ‘‘final decree” and “decree” in 
Ss. 595 and 593 were substituted by “decree or final 
order” and “decree or order” resoectivelv in Ss. 109 
and 110, Civil P. C. The word “final” was omitted 
in view of the extended definition of “decree” in 
the new Act. Under the old definition, which had 
to be considered in — ‘Rahimbhoy Habibbhoy’s 
ease (K)’. an adjudication, in order to constitute a 
decree, must have decided the suit or appeal. 

As defined in the Code of Civil Procedure, 1903, 
“decree” is the formal expression of an adjudica¬ 
tion of the rights of parties which, so far ss re¬ 
gards the Court exnrcssing it, conclusively deter¬ 
mines the rights of the parties with regard to all 
or any of the matters in controversy. It is, there¬ 
fore. final; but it does not in all cases end the 
‘lis’. The amended definition expressly includes a 
preliminary decree and certain decisions which 
are not decrees in the strict sense of the term. 

The amendment thus gives an extended meaning 
to the term. Clause 39 of the Letters Patent of 
the Bombay Hi ah Court and S. 595 of the Code 
of 1382 provided for an appeal against a final de¬ 
cree. Though a preliminary decree for rendition 
of accounts is not a final decree, it was held to 
be so in — ‘Rahimbhoy’s case (K)’, because it 
finally determined the rights of the parties though 
the precise liability on further enquiry remained 
to be determined. The definition of “decree” must 
have been amended to give effect to this decision. 
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If I may say so, with all respect, the decisions are 
not distinguishable. 

(34) Section 109, els. (a) and (b), Civil P. C , pro¬ 
vide for an appeal as of right, while the right of 
appeal under cl. (c) is in the discretion of the 
Court. 'Radhakisan v. Shridhar’, AIR 1950 Nag 
177 (FB) (Q). In the latter case it is not necessary 
that aa order, in order to be appealable, must be 
a final order. 

(35) "Orders” are final or interlocutory. The 
test of finality is stated in — ‘Saiyid Muzhar Hos- 
sein’s case (L>\ (supra). On a literal reading o: 
Ss. 595 and 593 of the Code of 1332 even final orders 
were not appealable. It must, therefore, have 
been thought necessary to amend the wording ot 
these sections. As their Lordships of the Judicial 
Committee have stated in the above case, the 
finality must be as to the rights of the parties on 
merits and not as to the proceedings. In the 
instant case the decision of the High Court under 
3. 23(5), Sales Tax Act, either way finally decides 
the rights of the parties and the decision is final 
.so far as the Court and the parties are concerned, 
though consequential order may have to be passed 
to give effect to the decision and give relief to the 
3 )arties. If the applicant succeeds in the Supreme 
Court, all that the Tribunal would be required to 
<lo is to make certain calculations. 

‘33) In — ‘Mohammad Amin Brothers v. Domi¬ 
nion of India (D>‘, (clt. sup.) the High Court on 
the Appellate Side set aside the winding-up order 
of a Single Judge on the Original Side and directed 
the proceedings to be kept pending till the liability 
ot the deb'or to the creditor was determined in 
.separate proceedings which were then pending. 
Tliis order was held not to bo a final order within 
the meaning oi S. 205(1), Government ol India 
Act, though an important constitutional issue was 
decided. In delivering the judgment of the Court 
Mukherjea J. stated: 

"The order of the trial Judge did dispose of the 
rights of the parties that were in controversy in 
the proceedings but the appellate Judge ieit the 
entire case undecided.” 

<37) Substantial constitutional questions arise 
not only in civil and criminal proceedings but in 
other proceedings as well. The Supreme Court 
is the final authority on constitutional matters. It 
cannot, therefore, be the intention to exclude the 
right of appeal even though substantial questions 
of law as to the interpretation of the Constitution 
arise in revenue proceedings. 

“Though the interpretation of the Constitution is 
subject to the ordinary principles applicable to 
the construction of statutes, it cannot be for¬ 
gotten that we have to construe an organic in¬ 
strument which roust be interpreted not in any 
narrow and pedantic sense but in a bro d and 
liberal spirit.” co. D. Karkare v. T. L. Shevdek 
AIR 1952 Nag 330 at p. 334 (R) and — ‘Bhailal 
v. Additional Deputy Commissioner’, AIR 1953 
Nag 89 at p. 113 (S)). 

fheir Lordsh.ps of the Supreme Court have stated 
m ~~ AlR 1933 SC 219 at p. 212 (Ok: 

fine whole scheme of the appellate jurisdiction 
o A the Supreme Court clearly indicates that 
quest idds relating to the interpretation of the 
Gunrli utlon are placed in a special category ir¬ 
respective of the nature of proceedings in which 

v^ri y ,/ naV ^ r 4 ise ; and a Hgtit of appeal of Die 
tst amplitude Is allowed in cases involving 
such questions/ 1 

observations their Lordships overruled 
Xhe 0bjection that an appeal does not lie under 
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Art. 132 from a decision of a Single Judge of a 
High Court. The words ol Art. 132(1) are very 
general and confer a right, of appeal from "any 
judgment, decree, or final orier". m the Govern¬ 
ment of India Act, 1915, there was no provision 
corresponding to this Article or to S. 205(1), Gov¬ 
ernment of India Act, 1935. The ri 0 ht of appeal 
rested on the Letters Patent in the absence of a 
specific provision in the relevant Act. r ihe change 
of language in S. 205'D and in Alt. 132(1> is not 
without significance. The omission of the word 
"final” as qualifying "judgment” or "decree” is 
deliberate and has extended the right of appeal 
when substantial questions regarding interpreta¬ 
tion of the Constitution are involved. There is 
no warrant for the view that the relevant English 
Acts and the Letters Patents used the word "final” 
without any significance. The scope of final order 
lias been enlarged by the Explanation to that Arti¬ 
cle which was designed to supersede the decision 
of the Federal Court in — ‘S. Kuppuswami Rao v. 
Tile King’, (E) (cit. sup.). 

"The object of Art. 132 is to secure a speedy 
determination of Constitutional issues going to 
the root of a case.” 'Ejection Commission v. 
Venkata Rao (OF, (cit. sup.). 

The decisions in — ‘AIR 1950 FC 77 (D)’ and — 
‘S. Kuppuswami’s case (E>\ are of little assistance 
in view of this pronouncement of the Supreme 
Court. 

<3S» In — 'Tata Iron and Steel Company’s case 
(J)', their Lordships were considering cl. 39 of the 
Letters Patent which gives the right of appeal 
to the Privy Council against a "final judgment, 
decree or order” in the exercise of appellate or 
original jurisdic'iou in civil proceedings. To at¬ 
tract t lat clau ;e the decision must be either a final 
judgment, final decree, or final order. In the view 
that the proceedings before the High Court in 
income-tax matters are not civil proceedings and 
the High Court does not exercise its appellate or 
criminal jurisdiction, there cannot be a right of 
appeal under ci. 39. it was, therefore, not neces¬ 
sary for their Lordships to consider whether the 
decision of the High Court under S. 51(1), Income- 
tax Act, 1913, was a final judgment. Their Lord- 
ship.;, however, proceeded to consider what a final 
judgment is as understood in English decisions 
and referred to the following: — ‘Standard Dis¬ 
count Co. v. Otard De La Grants’, (1377-73) 3 C P 
D 67 (T», — ‘Ex parte Chinery’, (1884) 12 QBD 
342 (U>; — ‘Ex parte Moore; In re Faithful’, (1884) 
14 OBD G27 (V); — 'Onslow v. Commissioner of 
Inland Revenue’, (1890) 25 QBD 465 (W); — ‘Ex 
parte County Council of Kent and Council of 
Dover’. (1891) 1 QBD 725 (X) and — ‘(1892) 2 QB 
613 (J). 

(39' In — ‘3 andard Discount Company’s case 
(TP, Cotton L. J. stated : 

"Without using an exhaustive definition it may 
be laid clown that an order is interlocutory 
which directs how an action is to proceed; and 
the order before us is exactly of that kind.” 

E ram well L. J. stated : 

“.it is not the final older of the Court in 

the cause, because in order to entitle the plain- 
lills to levy execution there must be a subse¬ 
quent direction by the Court.” 

Their Lordships were interpreting R. 1 of O. 14 
of the Supreme Court Rules of England which 
allows a plaintiff, as soon as the defendant has 
appeared to a specially indorsed writ, to apply to 
a Master or a Judge and to obtain an order, which 
will prevent the action from going through its 
ordinary course, and will give the plaintiff liberty 
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at once to sign judgment without taking the usu r l 
steps. As Cotton L. J. stated: 

“the order, however, relates to the procedure and 
therefore is only interlocutory.'’ 

(40) In — 'Ex parte Chinery (U)’, it was held 
that a garnishee order absolute is not a “final 
judgment” against the garnishee within sub-s. 1 
(g) of S. 4 of the Bankruptcy Act, 1833, and the 
judgmenLcredilor who has the order cannot issue 
a bankruptcy notice against the garnishee in res¬ 
pect of it. Garnishee is a person who is garnished 
or warned. A garnishee order is the order of the 
Court warning a debtor to pay his debt not to 
his immediate creditor but to a person who has 
obtained a final judgment against such creditor and 
attached the debt. In passing this order, there is 
no adjudication between the debtor and his cre¬ 
ditor. The attaching judgment-creditor cannot 
proceed to execute his decree against the garnishee. 
— ‘Pannalal v. Mt. Bhagirathibai’, AIR 1924 Nag 
98 (Y)\ He has to get the right of his judgment- 
debtor to recover the debt sold in execution; and 
the execution purchaser has to institute a suit to 
enforce the debt and obtain “final judgment” and 
to execute it. This “final judgment” is known as 
decree in this country. It is in this context that 
in interpreting the words “final judgment” in the 
aforesaid section of the Bankruptcy Act that 
Cotton L. J. stated that the words have the res¬ 
tricted meaning, that is, 

a judgment obtained in an action by which a, 
previously existing liability of the defendant to 
the plaintiff is ascertained or established unless 
there is something to show an intention to use 
the words in a more extended sense.” 

The distinction between “judgment” and “fina 
judgment” was not lost sight ofi An 
cording to the English law is a civil 
commenced by writ or in such other 
may be prescribed by rules of Court. 

(41) The judgment in — ‘Ex parte Chinery (U)’ 
was explained in — ‘(1884) 14 QBD 627 (V)’. where 
Lord Chancellor Earl of Selborne observed : 

“To constitute an order a final judgment nothing 
more is necessary than that there should be a 
Proper litis contestatio, and a final adjudication 
between the parties to it on the merits.” 

In an action in the Chancery Division for injunc¬ 
tion, damages, dissolution of partnership and ac¬ 
counts, an ‘ex parte’ decision granting injunction, 
dissolution of partnership and an enquiry about 
damages and accounts was passed with costs on 
17-11-1383. The defendant was ordered to pay 
damages when ascertained and certified within 14 
days thereof. The costs were taxed on 23-1-84. 
Thereafter the plaintiff served on the defendant a 
bankruptcy notice stating in it that the unpaid 
costs were due on the final judgment dated 17-11- 
83. The contention that it was not a final judg¬ 
ment because further enquiries were to be made 
and the ‘lis’ had not come to an end was not ac¬ 
cepted. Brett, M. R. stated: 

“The question is whether in the Chancery Divi¬ 
sion there cannot be a ‘final judgment’ when 
everything which has to be done by the Court 
itself is iinished. ^ Is that a final judgment which 
directs cei tain things to be done and certain 
inquiries to be made, and certain other things 
to be done on those inquiries being answered? 
If the Court ordered the result of the inquiries 
to be reported to itself before the judgment was 
given, it would not be a final judgment. But, 
if the Court orders something to be done accord¬ 
ing to the answer to the inquiries, without any 
further reference to itself, the judgment is final, 
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and an order for the payment of costs when 
taxed, which is part of the judgment, is a final 
judgment for the costs.” 

The Judicial Committee had taken this view in 
— ‘Rahimbhoy Habibbhoy v. C. A. Turner (K)’ 
(supra). According to the law of this country, the 
cecision dated 17-11-1683 was a preliminary decree 
and the ground for that decision was judgment 
m an action. That judgment must be held to be 
a final judgment according to the nomenclature 
in England and in clause 29 of the Letters Patent 
of this Court. 

(42) In — (1890) 25 QBD 465 (W)\ the Court of 
Appeal was considering whether the decision of 
the Exchequer Court under S. 19, Stamp Act of 
1870 was judgment or order within the meaning of 
O. 58, Rr. 3 and 15 of the Supreme Court Rules. 
Determination ot this question was necessary for 
the purpose of limitation and not for deciding the 
right of appeal. In interpreting these rules in 
tne light of R. 9 of that Order Lord Esher M. R. 
S' ated : 


“A ‘judgment’ therefore is a decision obtained in 
an action, and every other decision is an order.” 

T.he judgment so defined is equivalent to a decree 
under the Civil Procedure Code, 1908. Unless we 
restrict the meaning of ‘judgment’ to that defined 
m il:e Civil Procedure Code, that is, statement 
given by the judge of the grounds of a decree or 
order, ‘judgment’ must have a wider meaning and 
must include decisions other than those in suits. 
In — ‘Sevak Jeranchod Bhogilal v. Dakore Temple 
Committee’, AIR 1925 PC 155 (Z), the Judicial 

Committee held that the term ‘judgment’ in the 
Letters Patent of the Bombay High Court means 
in civil cases a decree and not a judgment in the 
ordinary sense. In a recent Full Bench of this 
Court — ‘Manohar v. Baliram (P)\ (supra) this 
restrictive definition of ‘judgment’ was not ac¬ 
cepted by my brother Hidayatullah J He says “I 
do not agree also with the opinion that the word 
‘judgment* means ‘any final order, decree or judg¬ 
ment’.” (p. 376). Their Lordships of the Judicial 
Committee had in view the expression “final 
judgment” in cl. 39 of the Letters Patent which 
alone gave a right of appeal lo His Majesty in 
Council and used the word “judgment” in the 
sense of “final judgment”. Clause 15 of the Letters 
Fa tent which provides for an appeal from the 
decision of a Single Judge to a Division Court, uses 
the word “judgment”. 


(43) In — ‘Salaman v. Warner’, (1891) 1 QB 734 
(Zl), the Court of Appeal was interpreting rules 
3 and 15 of O. 58, Rules of the Supreme Court, 
which provided different periods of appeals and 
notices of appeal from judgments or orders, whe¬ 
ther final or interlocutory, in actions or other 
matters. It was held that an order dismissing an 
action made at the hearing upon a point of law 
raised by pleadings before the trial under rules 2 
and 3 of O. 25 was not a final order within the 
meaning of these rules. Lord Esher stated: 

“If the decision of the Division Court, whichever 
way it is given, will, if it stands, finally dispose 
of the matter in dispute, I think that for the 
purposes of these rules it is final. On the other 
hand, if their decision, if given in one way, will 
finally dispose of the matter in dispute, but, if 
given in the other, will allow the action to go 
on, then I think it is not final, but interlocutory.” 

The earlier decision to the contrary in — ‘Shub- 
rook v. Tufnell’, (1882) 9 QBD 621 (Z2), was not 
followed. 

(44) In — ‘Bozson v. Altrincham Urban District 
Council’, (1903) 1 KB 547 (Z3), the decision in 
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— ‘Shubrook v. Tufnell (Z2)’ was followed and 
the decision in — ‘(1891) 1 QB 734 (Z1V, on which 
the decision in — ‘AIR 1920 PC 86 (F)' was found¬ 
ed, was not followed. Lord Alverstone C. J. laid 
down the following test: 

Y‘Does the judgment or order, as made, finally 
\dispose of the rights of the parties? If it does, 
then I think it ought to be treated as a final 
older; but if it does not, it is then, in my op> 
n/on, an interlocutory order.” 

that case the Court passed an order that the 
question of liability and breach of contract only 
would be tried and the rest of the case, if any, 
would go to the official referee. At the trial the 
learned Judge made an order dismissing the action 
holding that there w r as no binding contract bet¬ 
ween the parties, upon which order, judgment was 
subsequently entered for the defendants. The 
question was whether this judgment was a final 
order, and it was answered in the affirmative. In 

— Shubrook v. Tufnell (Z2)\ the order of reference 
required the arbitrator to slate the case for the 
opinion of the Court and further provided that if 
the opinion of the Court be one way, the case 
was to be referred back to the arbitrator; if the 
other way, judgment was to be entered for the 
defendant with costs. The Court decided in favour 
of the plaintiff and referred the case back to the 
arbitrator. The Court of Appeal, consisting of 
Jessel M. R. and Lindley L. J., held that this 
order was a final order upon the view that where 
the decision of the Court on the point submitted 
could not in any event necessitate the entering 
of final judgment for either party the decision was 
interlocutory, but that if it could enter final judg¬ 
ment in the event of coming to a different con¬ 
clusion then the order passed, whichever way it 
went, was final. 

(45) Order 14, R. 2, Civil P. G\. 1908, corresponds 
to O. 25, R. 2 of the Supreme Court Rules of 
England which enables a Court to dispose of a 
suit on issues of law. If the suit is so disposed 
of at the stage of issues or under O. 15, R. 3, 
at any subsequent stage, the decision is a decree 
under the Civil Procedure Code, and grounds for 
decision a judgment, though if the decision is the 
other way the suit proceeds on the remaining 
issues. To apply the rule stated in — ‘(1C91) 1 
QB 734 (Zl)* is to hold that the decision is inter¬ 
locutory and unappealable. 

(46) In — ‘(1912) 3KB 242 (N)\ the plaintiff 
seller obtained a judgment for specific performance 
against the defendant purchaser under which the 
latter bad to pay £2400 as price. It directed that 
the conveyance would be settled by the Judge in 
chambers and the date by which the purchase 
money was to be paid would be fixed. The defendant 
did not pay the amount on the date fixed. Plaintiff 
thereafter served a bankruptcy notice calling upon 
the defendant to pay within the time specified 
in the notice the sum of £2400 due on a final 
judgment or order obtained by him. In repelling 
the contention that there was no final judgment, 

was sLat ed by the Master of the Rolls: 

“If this is not a final judgment, I cannot con¬ 
ceive anything that is. There is nothing more 
to be obtained in this matter. It was a final 
adjudication of the rights of the parties result 
of which was that on a date thereafter named 
and special conditions which had to lie fulfilled, 
and which in fact have been fulfilled, the sum 

oi £2400 became payable.Whether it is 

technically called a judgment or an order seems 
10 to be really of no moment at all. The 
real essence of the case is that is it or is it 
not a ‘final adjudication of the rights oi the 


parlies’ to use the language of Lord Selborne 
in — ‘(1884) 14 QBD 627 (V)’.” 

(47) This controversy about final order loses its 
force in view of the Explanation to Art. 132(1; of 
the Constitution. 


(48) In — ‘Ex parte County Council of Kent and 
Council of Dover (X)’, (cit. sup.) it was held that 
the jurisdiction of the High Court upon questions 
submitted to it under S. 29, Local Government Act, 
1883, was purely consultative and not judicial be¬ 
cause 


(a) ihe question was which set of authorities 
should be charged with particular portions of 
administration; 


(b) the question had not arisen and could be 
decided in the sense of expression of opinion 
how it ought to be decided when it does 


arise; 

(c ) the question could be submitted only on the 
application of the authority specified which 
may be charged with the administration; 


(c> there was no obligation on the High Court 
to hear anybody who might be interested in 
the decision of the question; 


(ei the Legislature did not contemplate an actual 
determination of an existing dispute in which 
a. private right was involved and in which 
the owner of that private right would have- 
all the ordinary rights of a citizen to main¬ 
tain it in a Court of law; and 


(i; the decision was without prejudice to any 
other mode of settling it. 

The opinion oi the High Court was called decision. 
That really did not make any difference. The 
jurisdiction is similar to the jurisdiction of the 
Supreme Court under Art. 143 of the Constitution 
on a reference by the President. The opinion 1~ 
not a judgment and has no binding effect than 
the opinion of the Law Officers of the Union or 
Slate concerned. This is not the nature of a 
‘judgment’ under S. 23 (5> of the Sales Tax Act 
with which we are concerned. 


(49) The decision in — ‘(1892) 2 QB G13 (J)‘ 
was based on the words of S. 19, Arbitration Act 
of 1889 which ran thus: 

“Any referee, arbitrator or umpire, may at any 
stage oi proceedings under a reference, and snail 
if so directed by the Court or a judge, state in 
the form of a special case lor the opinion of 
the Court any question of law arising in the 
course of ihe reference.” 

In agreeing with the opinion of Lord Esher M. R. 
Bowen L. J. stated : 

“The section contemplates a proceeding by the 
arbitrator for the purpose of guiding himself as 
to Ihe course he should pursue in the reference. 
He does not divest himself of his complete autho¬ 
rity over the subject-matter of the arbitration. 
He still remains the final judge of law and 
fact.” 

It was also held that if the umpire did not retain 
any control or conduct over the arbitration pro¬ 
ceedings aftc-r the issue of the reference, the deci¬ 
sion of the Court is a final order but if he retained 
any control then it was an interlocutory order. This 
statement of the law was accepted in subsequent 
cases. There is no legal obligation on the arbi¬ 
trator to decide the case in conformity with the 
opinion of the High Court. It is not a decision 
or determination of the rights of the parties. Al¬ 
though a case may be stated at any stage oi pro¬ 
ceedings, it cannot be stated after an award is 
made. ‘(1921) 2 A C 528 at p. 536 (M). 
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(50) The clc- 
Jompair-' 
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;iou in — ‘Tata Iron and Steel 
; u ■'! (D* has to be understood in tne 
ic statement ox law in — *Jn re Knight’s 
Section 51. Income-tax Act, 1918, so 
is material was: 


m in tne course oi any assessment unaer 
ms Act or any proceeding in connection there¬ 
with.a question lias arisen with reference 

to the interpretation of any provision of this 
Act or of any rule thereunder, the Chief Revenue 
Authority may either on its own motion or on 
reference from any Revenue Olliccr subordinate 
to it. draw up a statement of the case and reier 
it with its own opinion thereon to the High 
Court and shall so refer any such question on 
the application of the assessee unless it is satis¬ 
fied that the application is frivolous or that the 
reference is unnecessary.” 

“(3). The High Court upon the hearing of any 
mich case shall decide the questions raised there¬ 
by and shall deliver a judgment thereon con 
mining the grounds on which the decision is 
founded and shall send to the Revenue Authority 
by which the case was stated a copy of such 
judgment under the seal of the Court and the 
signature of the Registrar and the Revenue 
Authority shall dispose of the case accordingly or 
if the case arose on reference from any Revenue 
Officer subordinate to it shall forward a copy of 
such judgment to such officer who shall dispose 
of the case conformably to such judgment.” 

It will be noticed that a reference could only be 
made during the course of any assessment or pro¬ 
ceeding in connection therewith and not after the 
proceedings come to an end. The Revenue Autho¬ 
rity retained seizin and control over the case. It 
might, therefore, be said that the High Court ex¬ 
ercised advisory jurisdiction under 8. 51(3). Under 
the present Income-tax Act the assessment case or 
proceeding is finally decided by the Appellate Tri¬ 
bunal. Thereafter an assessee or the Revenue 
Authority, if aggrieved by such decision, has a right 
to require the Tribunal to state the case and 
refer the questions of law arising out of its deci¬ 
sion for the decision of the High Court There 
is no provisio i to enable the Appellate Tribunal 
to seek (he advice of the High Court curing the 
course of proceedings before it or before any autho¬ 
rity indicia 1 lv subordinate to it. If the Tribunal 
refuses to discharge this legal duty, the High Court 
has power to issue a writ of mandamus (‘Alccck 
Ashdown and Co. Ltd. v. Chief Revenue Authority 
of Bombay’, AIR 1923 PC 138 (Z4> ). or now an 
order under S. 66(2) to require the Tribunal to 
do what it should have done in the first instance. 
The provisions of the Sales Tax Ac* are identical. 
The .Board of Revenue in the latter case does not 
retain seizin over the case and does not make 
any reference during the course of any assessment 
proceeding. It cannot, therefore, be said that it 
is seeking guidance and assistance from the High 
Court in deciding the case before it. The ques¬ 
tion of reference arises after the case is finally 
decided. In — ‘Commissioner of Income-tax B 
& O v. Kameshwarsing’, AIR 1933 PC 108 at p. 117 
(Z5), their Lordships of the Judicial Committee 
observed: 

"Their Lordships have also been embarrassed in 
disposing of the appeal by the absence of the 
formal decree by the High Court following upon 
their judgment of.” 

Their Lordships thus regard the judgment of the 
High Court as adjudication of the rights of parties 
which is final so far as that Court is concerned. 
The observations in — ‘In re Knight’ (J) as to the 
nature of the jurisdiction of the High Court un- 
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der 3. 19, Arbitration Act of 1889 are inapplicable 
to the judgments under S. 68(5), Income-tax Act, 
or under S. 23(5), Sales Tax Act. 

(51) No doubt, it was held in this Court that 
the function of the High Court under S. 66(5) is 
to decide the questions referred to it and that it 
cannot decide questions not stated though arising 
out of the facts of the case. ‘Income-tax Appel¬ 
late Tribunal. Bombay v. Managing Trustee, Shri 
Radha Madho Trust, Saugor\ xAIR 1946 Nag 397 at 
p. 400 (Z6) and — ‘Beohar Raghubir Singh v. 
Commissioner of Income-tax, U. P., c. P. and 
Cerar’, AIR 1948 Nag 228 (Z7). These decisions 
arc based on — ‘Rajenara Narayan v. Commis¬ 
sioner of Income-tax, B & O’, AIR 1940 PC 158 
(Z3), where the assessee sought to raise before 
their Lordships a question of law which was not 
referred for decision and which was not raised in 
the Court below. It is in this sense that the 
jurisdiction may be said to be advisory. 

(52) ‘The Tata Iron and Steel Company’s case 
(I)’, is thus distinguishable on two grounds; that 
cl. 39 of the Letters Patent has no application to 
a re*venue proceeding and that S. 51(1), Income- 
tax Act. 1918, is dissimilar to S. 23(1), Sales Tax 
Act. Three months after this decision the Judicial 
Committee entertained an appeal against the order 
of the High Court affirming that of the Revenue 
Authority declining to state a case under S. 51 of 
the Act. CAlcoek Ashdown and Company’s case 
(Z4)). It seems anomalous that such an order 
should be appealable w’hile the final decision of 
a High Court on a reference should not be appeal- 
able. It is no doubt true that (he question whe¬ 
ther an appeal lies was not raised and decided 
in the latter case, but that should make no dif¬ 
ference since tb?ir Lordships allowed the appeal 
on merits. In — ‘Jncome-tax Commissioner v. 
Arunachalam Chettiar’, AIR 1953 SC 113 (Z9), the 
appealability of an order of a High Court refusing 
to decide a reference under S. 66(1) of the Act was 
not considered; and leave was granted under Art. 
133 of the Constitution. 

(53) 'Die final decision in a common law action 
was called a judgment while in a Chancery Court 
if was called a decree. Judgment and decree were 
thus synonymous terms. The English Appellate 
Jurisdiction Act, 1876, provided that an appeal 
shall fie to the House of Lords from any judgment 
or order. The decision which is not a judgment 
in the strict sense is classed as order. It will thus 
be seen tiv i ‘‘final judgment” as it is termed in 
— ‘(1834) 12 QBD 342 (U)’ is not different from a 
decree as we understand in this country. By using 
the expression ‘judgment, decree, or final Older’ 
in S. 205(1', Government of India Act, 1935, the 
right of appeal is extended to cases where the 
decisions are not what are celled ‘final judgments*. 
Finality is required only in case of orders. The 
change of language is significant. The section 
r.pparently conferred on the Privy Council a wider 
jurisdiction than that conferred by the Letters 
Patent. The language of Art. 132 is materially 
different. The words ‘civil, criminal, or other pro¬ 
ceeding’ are not to be found in sub-s. (1) of S. 205J 
I consider that the change in language in Art.j 
132(1' is deliberate and that it was intended bv: 
the makers of the Constitution to confer a right, 
of appeal from a judgment, decree, or final order 
not only in civil and criminal proceedings but 
from a judgment or final order in other proceed¬ 
ings as well, provided a substantial question o 
law as to the interpretation of the Cons.itution 
is involved. The insertion of the words “or other 
proceeding” has widened the range of decisions 
which can be the subject of appeal to the Supreme 
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Court. Tue principle enunciated by Gwyer C. J. 
in — ‘Hori Ram Singh v. Emperor’, AIR 1939 FO 
43 (Z10), that the words ‘judgment, decree, or final 
order’ should receive no narrow interpretation 
should be applied to the interpretation of the 
words “judgment in other proceeding’ occurring 
in Art. 132(1). His Lordship observed: 

“I have no doubt that this Court has jurisdiction 
in criminal as well as civil cases. It would in¬ 
deed be very surprising if it were otherwise, 
since it has been in the criminal courts that 
many of the great constitutional questions of 
the past have been determined.” 

The word “judgment” has been interpreted dif¬ 
ferently in dealing with appealability under the 
Civil Procedure Code, Letters Patent, and the Gov¬ 
ernment of India Act, 1935. There is considerable 
divergence of judicial opinion as to the meaning 
of “judgment” in cl. 10 of the Letters Patent, as 
noticed in — ‘Asrumati De’oi v. Rupendra Deb’, 
AIR 1953 SC 198 (Zll). The minority judgment of 
Sulaiman J. in Hori Ram’s case <Z10) is not, there¬ 
fore, a safe guide to interpret “judgment” in Art. 
132(1). The observations were obiter and were not 
concurred in by Gwyer C. J. and Varadachariar 
J. who did not accept his narrow Interpretation of 
“judgment”. In view of the difference in language 
the decision of the Judicial Committee in — ‘Tata 
Iron and Steel Co.’s case (I)’, is inapplicable to 
the instant case. The discussion in — ‘P. A. Raju 
Chettiar v. Commissioner cf Income-tax’, AIR 1951 
Mad 590 (Z12), is instructive. 

(54) The term “judgment” is in my view used 
■ in Art. 132(1) in the wider sense to include any 
decision given by the High Court on a question or 
; questions at issue between the parties to any pro- 
' ceeding properly before the Court which finally 
determines the rights of parties so far as the 
' Court is concerned. In this sense a decision under 
S. 23(5), Sales Tax Act, or under S. 66(5), Income- 
; tax Act, is clearly a “judgment”. It finally de.er- 
j mines the rights of the parties so far as the High 
i Court is concerned though the Tribunal may have 
! to reopen the assessment proceedings and make or 
j order further enquiry to give effect to the decision 
i of the High Court. The Letters Patent makes a 
distinction between “judgment” and “final judg¬ 
ment”. ‘AIR 1952 Nag 357 (P)\ As my brother 
Hidayatullah J. stated in that, case at page 375: 
“If the intention was that the term ‘judgment’ 
should mean only a final judgment, it would 
have been very easy to qualify the word ‘judg¬ 
ment’ with the word ‘final’ as lias been done 
in the clause dealing with appeals to His Majesty 
in Council.” 

(55) I, therefore, hold that the decision under 
! S. 23(5), Sales Tax Art, is a “judgment” in revenue 

proceedings. Consequently the applicant is en- 
j titled to a certificate under Art. 132(U of the Con- 
1 stitulion. In this view I would allow the applica¬ 
tion with costs. Counsel’s fee Rs. 100/- if certified. 

(56) V. R. SEN J.: I agree w T ith my brother 
Deo J. and have nothing more to add. 

A/D.R.R. Application allowed. 
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MANGALMURTI AND 
R. KAUSHALENDRA RAO JJ. 
v mayak Wamanrao Thakre and others, De- 
lendants-Appellants v. Mahammad Hanif and 
another, Plaintiffs-Respondents. 

Mrst Appeal No. 10 of 1944, D/- 26-12-1950, 
a ??\nfo Cree of Addl - D ist. Judge, Wardha, D/- 


(a) Transfer of Property Act 0 882), S. 3 — 
Attestation — Presence ot executant — Execu¬ 
tant need not sec witnesses sign instrument. 

The definition of “attested” given in S. 3 
requires so far as signatures of attesting 
witnesses are concerned that they must be 
made in the presence of the executant. It 
does not insist that the executant must have 
seen the attesting witnesses sign the instru¬ 
ment. (Para 7) 

Where the executant of a mortgage deed, 
a lady who did not observe strict ‘pardah’, 
was inside the room while the attesting 
witnesses and others were outside in the 
adjoining veranda and there was no curtain 
in the door of the room and the witnesses 
signed the instrument in the veranda: 

Held that the attesting witnesses must be „ 
held to have signed the instrument in the 
presence of the executant. (Para 8) 

Anno: T. P. Act, S. 3 N. 14 Pt. 4. 

(b) Hindu Law — Widow — Alienation — 

Suit against widow for recovery of d“bt incurred 
by her husband — Suit decreed — Widow mort¬ 
gaging property inherited by her from her 
husband to satisfy decree — Suit to enforce 
mortgage — Judgment in previous suit held 
could be used to ascertain whether decree was 
passed against widow as representing estate 
and also to ascertain nature of suit — (Evidence 
Act (1872), S. 43). (Para 10) 

Anno: Evidence Act, S. 43, N. 2. 

(c) Hindu Law — Widow — Alienation — 
Power to alienate estate for pa:’meat of hus¬ 
band’s debts. 

A widow can alienate the property in¬ 
herited by her from her husband for pay¬ 
ment of his debts as that is a religious act 
of an essential and obligatory nature (nitja 
karma) and not merely pious act which is 
not indispensable or obligatory (karnya 
Karma) . To justify an alienation for a 
religious or charitable purpose, it is not 
necessary to show any “benefit to the 
estate” or to prove any “pressure on the 
estate” such as is necessary in the case cf 
an alienation for other purposes. (Para 12) 

(d) Pardanashin lady — Kunbi woman exa¬ 

mined on commission in suit — Sub Registrar 
taken to petition writer’s house to register mort¬ 
gage deed executed by woman — Woman com¬ 
municating only with her father and her 
sister’s husband — Woman held was parda¬ 
nashin. (Para 16) 

(e) Evidence Act (1872), Ss. 101 to 103 — 
Transactions with ‘pardanashin’ lady — Durden 
cf proof — (Contract Act (1872), S. 16). 

Where a deed is executed by a ‘pardana¬ 
shin’ lady, the burden of proof rests not 
with those who attack but, with those who 
found upon the deed and the proof must 
go so far as to show affirmatively and con¬ 
clusively that the deed was not only execut¬ 
ed by, but was explained to, and was really 
understood by, the grantor. In such cases 
it must also, of course, be established that 
the deed was not signed under duress, but 
arose from the free and independent will of 
the grantor. • (Para 17) 

Anno: Evidence Act, Ss. 101 to 103 N. 46; 
Contract Act, S. 16 N. 16. 

(f) Contract Act (1872), S. 16 — ‘Pardana¬ 
shin’ lady — Independent legal advice. 
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only on her but on the reversioners of Manikrao 
also. 

(12) The widow could alienate the property In¬ 
herited by her from her husband for payment of his 
debt , as that is a religious act of an essential and 
obligatory nature ‘(nit.ya karma)’ and not merely 
pious act which is not indispensable or obligatory 
‘(kamya karma)’. In — ‘Sardar Singh v. Kunj 
Bihari Lai’, AIR 1922 PC 251 (F). their Lordships 
of the Privy Council said at page 261: 

“There can be no doubt upon a review or the Hindu 
law, taken in conjunction with the decided cases, 
that the Hindu system recognizes two sets of 
religious acts. One is in connection with the 
actual obsequies of the deceased, and the periodi¬ 
cal performance of (be obsequial rites prescribed 
in the Hindu religious law, which are considered 
as essential for the salvation of the soul of the 
deceased. Tne other relates io acts which al¬ 
though not essential or obligatory, are still pious 
obscr/ances which conduce to the bliss of the 
deceased’s soul. In the later cases this distinc¬ 
tion runs clear’y through the views of the learned 
Judges. The cornu -.ion which has arisen in this 
case arises from mixing up the indispensable or 
obligatory duty with a pious purpose which, al¬ 
though optional, is spiritually beneficial to the 
deceased. 

With reference to the fire) class of acts, the powers 
of the Hindu female who holds the property 
are wider than in respect of the acts which are 
simply pious and, if performed, are meritorious 
so far as they conduce to the spiritual benefit of 
the deceased. In one case, if the income of the 
property, or the property itself, is not sufficient 
to cover the expenses, she is entitled to sell the 
whole of it. In the other case she can alienate a 
small portion of the property for the pious or 
charitable purposes he may have in view.” 

It has been held in — ‘Ashutosh Sikdar x. Chidam 
Mondal’, AIR 1930 Cal 531 (G), that the payment 
of a deceased husband’s debt by his widow who 
has received assets from him falls within the first- 
class of religious acts enunciated bv the Privv 
Council in — ‘AIR 1922 PC 261 (F>\ and is an 
essential duty on her part for which she may 
alienate the property inherited from her husband. 
In that case — ‘AIR 1930 Cal 351 (G)\ there are 
the following observations at page 351: 

“With regard to the proposition that there was 
no danger to the husband's estate at the time 
for the dues upon the bond on which the learned 
Munsif has relied, he was evidently in error. 
The payment of husband's debt, although barred, 
has been held to be a pious duty on the part of 
the widow, and it is not necessary that there 
should be any danger to the estate in order to 
entitle the widow to incur debts or to alienate 
the properly of her husband in order to pay off 
such barred debts.” 

To justify an alienation for a religious or charitable 
purpose, it is not necessary to show any “benefit 
to the estate” or to prove any “pressure on the 
estate” such as is necessary in the case of an 
alienation for other purposes: — ‘The Collector 
cf Masulipatam v. Gavely Vancata Narrainapah’, 

8 Moo Ini App 529 at. p. 551 (PC’) (HP and — 
‘Ramsurat Mahton v. Hiffinandan Jha\ AIR 1931 
Pat 330 (I). In — ‘Jagarmadham v. Vighn.es- 
warudu’. AIR 193? Mad 177 (J), their Lordships 
of the Madras High Court remarked at pares 
173 to 180: 

“It is settled law that a widow c-r other limited 
heir has absolute power of disposal over the 
income of the property inherited by her. She 


is not bound to make any savings and may spend 
the whole income just as she likes.” x x x x 

She takes the estate subject to payment of 
debts. The interest on those debts is an 
expense properly debitable to the income. 
A limited owner is thus bound to pay 
ou the interest on the debt where there is a 
sufficient surplus, but it is equally clear that it 
is not incumbent on her to apply any part of 
the income to the payment of the corpus, x x x 

If the alienation was made in the exercise of 
a reasonable discretion .and could be justified as 
the act of a prudent manager, the objection that 
there was no compulsion from without and that 
the necessity was not imminent should not be 
allowed to prevail. The question then reduces 
itself to this: the purpose of the sale being the 
payment of a binding debt, was it effected in 
good faith and in the exercise of proper discre¬ 
tion; in other words, could it be justified as the 
act of a prudent manager?” 

In the present case not only was the mortgage an 
act of a prudent manager but it was even justified 
by legal necessity which gives power to a widow to 
alienate the estate inherited by her for purposes 
other than religious or charitable. As the discus¬ 
sion ol the question of legal necessity would neces¬ 
sarily cover the discussion of the question that the 
mortgage was an act cf prudent manager wc would 
not discuss the latter question separately. 

(13) There was actual pressure on the estate 
when the property was mortgaged. (Their Lord- 
ships referred to the evidence of pressure and 
proceeded :) 

(14) It is, however, contended on behalf of the 
appellants that instead of mortgaging the who’e 
estate Mst. Chandrabhagabai ought to have sold 
some of that property to clear off the debts and 
saved tne rest. The law on the point has been, 
given by Mulla in his Principles of Hindu Law, 
Hdn. 10 (1916) at page 138 (Article 131D) in the 
following words: 

“Where a ca.se of necessity exists, the widow or 
other limited heir is not bound to raise money 
on her personal securiljc She may sell the 
property or mortgage it. She is not bound to 
mortgage it, if a mortgage would be more pre¬ 
judicial to her than a sale by reducing her in¬ 
come to a greater extent ; — ‘Singam Setti San- 
jivi Kona ay a v. Drnupadi Bayamma’, 31 Mad 
153 (Kj; — ‘Bal Krishna v. Kira Lai’, AIR 1919 
All 406 at p. 409 (L). Even if a mortgage would 
have been more beneficial than a sale, still if 
she and the purchaser are both acting honestly, 
the sale cannot be set aside on the ground solely 
that she ought to have mortgaged and not sold: 

— ‘Phool Chand v. Rughoobuns’, 9 W R 103 (M): 

—‘Nabakumar Haidar v. Bhabasundari Debi’, 3 
Beng L R AC 375 (N). 

If the property has been mortgaged but the 
income of the property is not sufficient to pay 
the interest on the mortgage debt, she may sell 
the property even before the debt is due, if in 
the circumstances this is a proper, though not 
a necessary, course to take. ‘A widow, like a 
manager of a family, must be allowed a reason¬ 
able latitude in the exercise of her powers, pro¬ 
vided. she acts fairly to her expectant heirs: 
•Venkaji Skridhar v. Vishnu Babaji', IS Bom 
534 (O)V’ 

As to the exercise of this power by the manager 
their Lordships of the Privy Council observed in 

w 
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appear before the public or any public officer. The 
evidence shows that the only persons she com¬ 
municated with were her father and her sister’s 
husband by name Bhuraji (P. W. 9). This witness 
Bhuraji admits that Mst. Chandrabhagabai was a 
‘pardanashin’. We may also mention that she 
was illiterate as she had made her thumb mark 
on the mortgage deed Exhibit P-22. 

(17) The law as to burden of proof in respect of 
transactions with ‘pardanashin’ women is sum¬ 
marized by their Lordships of the Privy Council 
in — ‘Kali Baksh v. Pam Gopal Singh’, 33 All 61 
at page 89 (PC) (R) in the following words: 

“In the first place, the lady was a ‘pardanashin’ 
lady, and the law throws around her a special 
cloak of protection. It demands that the burden 
of proof shall in such a case rest, not with those' 
who attack but, with those who found upon the! 
deed, and the proof must go so far as to show, 
affirmatively and conclusively that the deed was! 
not only executed by, but was explained to, and; 
was really understood by, the* grantor. In such' 
cases it must also, of course, be established t-hatj 
the deed was not signed under duress, but arose! 
from the free and independent will of the 
grantor. The law as just stated is too well' 
settled to be doubted or upset.” 


— ‘Niamat Rai v. Din Dayal\ AIR 1927 PC 121 at 
p. 123 (P): 

“The learned Judges of the High Court were 
of opinion that, as in this case the business had 
recently resulted in loss, the managing member 
was not justified in putting more money into 
it, and that in any case he should have raised 
money by mortgage instead of by sale. As re¬ 
gards the latter question it is not clear that 
borrowing, probably at a high rate of interest, 
would have been more beneficial than sale. In 
any case, this was a question for the manager 
to decide.” 

We mry also say that in the circumstances Mst. 
Chandrabhagabai’s act of mortgaging the whole 
property to raise the money required to pay off 
the creditors who had attached the property was 
more reasonable than selling a part of it because 
it would have been necessary to sell a very large 
part of the property its price at that time being 
tts. 50,030 only according to Shrikisar.das (2D. W. 
3). On tire other hand, Mst. Chandrabhagabai had 
by the mortgage secured the advantage of paying 
the whole amount within a period of 16 years by 
annual instalments of Rs. 2,000 each. By care¬ 
ful management of the estate it would have been 
possible under ordinary circumstances to pay oil 
the instalments and save the estate. Thus we 
find that there was legal necessity for the mort¬ 
gage. 

<15> The next point that was urged by the learn¬ 
ed counsel for the appellants was that Mst. 
Chandrabhagabai was a ‘pardanashin’ woman and 
she did not know the contents of the document 
and did not understand the nature of the tran¬ 
saction. Both the sides also argued the question 
whether the rule regarding a transaction by a 
‘pardanashin’ woman is equally applicable to a 
transaction by an illiterate and ignorant woman 
though not ‘pardanashin’, but there is no neces¬ 
sity of discussing the law on that point as the trial 
Court has found that Mst. Chandrabhagabai was 
a pardanashin’ woman and we are also of the 
same opinion. We would, howe/er, like to repro¬ 
duce the observations on that point of their Lord¬ 
ships of the Privy Council in — ‘Hodges v. Delhi 
L London Bank, Ltd.’, 23 All 137 (PC) (Q): 

“It is abundantly clear that Mrs. Hodges was not 
a pardanashin’. Then term ‘quasi pardanashm’ 

S '°* : Z C b ? e , n i ? vented for this occasion, 
rheir Lordships take it to mean a woman who 

not being of the ‘pardanashin’ class is vet so c!os« 
to them In kinship and habits and so secluded 
from ordinary social intercourse, that a like 
, of , ^capacity lor business must be 
ascribed to her, and the same amount of protec- 

bl evTlh A" aw Sives to 'pardanashin' must 
be extended to her. The contention is a novel 
one, and their Lordships are not favourably im- 

easnlA by it; - As to certain well known and 
Ascertained c ass of women, well known 

whin, Ll aW are ? stab,!shed - with the wisdom ot 
ch- if f „ a L, n0t j°. w concerncd - Outride that 
ter'onrt •tf ppca f in ea ° h ca?3 m the Chirac- 
ther hr-o ° Q f , thp ‘«<«vidiiM woman whe- 

bmmrMn f ? wWl her a -re or are 

Precautions that her 


ttaf K'^T nt and vnlnntary. and do pro) 
1 1C 11 v, ° 3 m case of dispute.” 


not 
a Cion 
e 


Chandrabhagabai was 


^t'!< As we have raid M c 

,. 9Rd T . W0U ’ d hc -e 

bai whs o taminH a fi--di)jg. Mat. Chandrabhaga- 
7 of commission in Civil Suit, No. 

house 1 of Khankhni! R< g»f rar was taken to the 

mortgage d- - , p C tio " writer to ? et the 

S d<CJ registered. Thus she would not 


A 


About legal advice their Lord.shins of the Pri/v 
Council observed in — ‘Farid-Un-Nissa v. Mukhtar 
Ahamd’, AIR 1925 PC 204 at 203 (S) : 

“Independent legal advice is not in itself essen- 
tial;. — ‘36 Ail 81 (PC> (R)‘. After all, advice. 
i> given, might have been bad advice, or the 
settler might have insisted on disregarding it 
Tne real point is, that the disposition made 
must be substantially understood and must real¬ 
ly be the mental act, as its execution is the 
physical act, of the person who makes it.” 

This was followed in — 'Ramanamma v. Viranna’, 
Alii 1931 PC 100 (Ti. The lav/ lias been sum¬ 
marized in — ‘Nathusa v. Mohammad Siddiqueb 

MR 1939 Nag 1.39 at p. 160 (U) in the followin' 
words: 

“It has been over and over again stated that in 
dealing with ‘pardanashin’ ladies it is necessary 
to make it clear or to have it made clear to 
them what it is that they are doing. It is true 
that it is not necessary that that explanation 
should be proved to have occurred at the time 
when she executed the document. It will do if 
she knew what the transaction was about bo- 
£? a " c *, ‘ l’hirathrr.an Jha v. Mt. Gunjeswari 

Kuer, AIR 192b Pat 529 (V). It is also true 
t.iit the mere fact that she pretends not to 
know is neither here nor there; — ‘Suresh Chan- 
dm v. Marani Dassi’, AIR 1936 Cal 378 (W). 
.Vhat is lo be made clear is that what she is 
doing when she executes is not merely a meoha- 
mcal act but a conscious act. Wc shall come 
to that again in a moment. 

At the present it is sufficient to sav that she 
must have independent advice, and even though 
s.ic lia.> independent advice the Courts, in thes- - * 
ca 5 cs, v ill scrutinize ‘he transaction very close!’/ 
to see that it is a fair one — ‘Nibaren v N ru- 
pama’. AIR 1921 Cal 131 (X). and if it'comes 
to the conclusion that the transaction is not n 
fair ore the Court will not make it a fair on-, 
by adoring some of its terms, for that would ! 

making the contract for the parties:_‘T.;• 

Kirninri y. Cnendra Moulesbwar Prasad P : neh’ 

• IR 1931 PC 303 (Y). I* has been pointed out 
m a variety of cases which we referred 
•AIR 1921 Cal 131' CD, & -- ‘Krishna 


(* 
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drabala’, AIR 1921 Cal 435 (Z), what sort of tests 


should be applied. 

Iii the former of those two cases a Bench of 
ihe Calcutta High Court, presided over by a 
very distinguished Judge, held that ‘the Court, 
when called upon to deal with a deed executed 
dy a ‘pardanashin’ lady, must satisfy itself 
upon the evidence, first, that the deed was 
actually executed by her or by some person duly 
authorised by her, with a full understanding of 
what she was about to do: secondly, that she 
had full knowledge of the nature and effect ot 
the transaction into which she is said to have 
entered; and, thirdly, that she had indepen¬ 
dent and disinterested advice in the matter’. 


A. I. R, 

(IS) The last contention of the learned counsel 
for the appellants was that the sanction of the 
Revenue Officer (the Deputy Commissioner) was 
obtained by tne deceased Mst. Chandrabhagabai 
on uhe basis of false allegations in her application 
therefor. We reproduce the pleadings on the point: 

Para 3 of the plaint— 

“The mortgaged property includes ‘sir’ fields and 
sanction of the Revenue Officer has been duly 
taken for transfer of the same by mortgage 

without reservation of the rights of occupancy 
therein.” J 

Para 2 of the written statement of defendant 1 
dated 12-7-1943— 


Whether that last requisite in all cases is 
necessary we somewhat doubt. But certainly 
where it appears that she had no disinterested 
advice, where it appears that the only persons 
that have in any way explained the matter to 
her are either the other side or persons who 
would endeavour to take advantage of her posi¬ 
tion, then one must most critically examine all 
the various steps that have been taken and must- 
be satisfied that she lias executed the instrument 
and that the instrument has bc-en duly attested 
so as to comply with the provisions of tne 
Transfer of Property Act. In considering whe¬ 
ther she has executed, one must net be satisfied 
with mere proof that she has put her hand to 
the paper but must- also be satisfied that she 
has put her mind to the transaction." 

In the present case she had ihe independent 
advice of her father and also of Bliuraji (P. w. 9- 
who is the husband of her sister and who acted as 
her agent. Both these persons were interested in 
guarding her interest. Bhureji P. W. 9 says: 

“We arranged this mortgage in the best interest 
of the lady. The lady and her father both were 
explained everything, and both of them agreed, 
so this mortgage transaction was entered into. 


“As to para 3 of the plaint’. 

(a) This defendant denies the allegations of the 
plaintiffs in this para. 

(b) Even if it be proved by the plaintiffs that 
the Revenue Officer concerned had, in fact 
given the sanction as alleged, this defen¬ 
dant submits that the same had been ob¬ 
tained by the deceased Mst. Chandrabhaga¬ 
bai on the basis of false allegations in her 
application for the purpose and that the 
Revenue Officer also had given the same 
without any proper and sufficient enquiry in 
ihat respect. The alleged sanction was 
against the provisions of the prevailing law 
also. Even if proved, it would not at all 
amount to a valid and legal sanction for the 
purpose. 

(c) The mortgage deed, admitted to registration 
by the Registering Officer on the basis of 
the aforesaid invalid and illegal sanction, 
cannot at all be deemed to be a registered 
document and hence it cannot operate as a 
mortgage deed. Not only is the same in¬ 
capable of affecting the property in suit 
but it is also inadmissible in evidence.” 


XX XX 

Draft of the mortgage deed was got prepared 
at tiie hands of Mr. Bakre pleader. I did not 
show it to any of our pleaders in the case. I 
read out the draft to the lady and her father. 
They approved of the same and it was handed 
over to Khankhoje to scribe the fair mortgage 
deed. I explained everything to her father, and 
not to her. He also consulted Mr. Bakre and 
the latter advised that it- was alright (all right). 
The lady was present all along when all this 
took place. The mortgage deed dated 21-10-1926 
Ex. P-22 was scribed at the house of Khankhoje. 
I got her thumbmark on this after I told her 
the principal terms in it, since the draft was 
explained to her in full already before. This was 
because it was getting late. The fair mortgage 
deed was prepared just like the draft. There 
was some slip in the total of the area of the 
fields so that was amended later on. The lady 
did not raise any objection to the mortgage deed 
and attesting witnesses attested it. I did not 
know them but they did attest in my presence. 
They could hear what I talked to her, and that 
she admitted the contents.” 

This clearly shows that she had independent and 
disinterested advice of her father and sister's hus¬ 
band in the matter that the deed was actuallv 
executed by her with a full understanding of what 
she was about to do and that she had full know¬ 
ledge of the nature and effect of the transaction 
into which she entered. The transaction itself was 
as we have shown above a very fair transaction. 


It wfill be clear from the above pleadings that the 
defendant Gangubai did not specifically mention 
what those false allegations in the application 

w T cre. The learned counsel for the appellants, 
however, brought to our notice Ex. P-29 dated 12-7- 
1926 which is the application for permission to 
transfer ‘sir’ without reservation of the rights of / 
occupancy, Ex. P-12, dated 2-9-25 which is the re¬ 
port of the Sub Divisional Officer and the order 
of the Deputy Commissioner dated 3-9-1926 sanc¬ 
tioning the transfer. The application Ex. P-29 
mentions that the applicant Mst. Chandrabhaga¬ 
bai is not going to mortgage her ‘malguzari’ vil¬ 
lage Kalora and her house property there. That 
is also mentioned in Ex. P-12 w'hich is the report 
of the Sub Divisional Officer made to the Deputy 
Commissioner. j 

It is contended by the appellant's learned coun¬ 
sel that this statement that Mst. Chandrabhagabai 
was not going to mortgage her ‘malguzari’ village 
Kalora and her house property there w T as made 
in that application in order to mis’ead the Revenue 
Officers and thereby obtain the sanction to trans¬ 
fer ‘sir’ without reservation of the rights of occu¬ 
pancy. The proprietary profits of this village 
Kalora are Rs. 42/4/- and the profits from the 
‘khudkasht’ are Rs. 50 /-. Thus total income from 
that village is Rs. 92 4/- and there is no ‘sir’ 
land therein. Nobody can believe that she could 
maintain herself on Rs. 92/4/- a year. The rea¬ 
sons which led the Deputy Commissioner to sanc¬ 
tion the transfer are given in paras. 3, 4 and 5 
of Ex. P-12 dated 2-9-1926 the report made by the 
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Sub-Divisional Officer, Arvi, to the Deputy Com¬ 
missioner. In that report he (the Sub-Divisional 
Officer) says: 

‘‘The terms offered by the mortgagee seem to 
be liberal considering the financial stringency 
prevailing in the market this year. The gross 
income of the applicant for the 3 villages is 
about Rs. 8,000 out of which she will have to 
pay first year Rs. 5,840. Her personal and other 
expenses amount to Rs. 800 p.a. and if the pro¬ 
perty is well managed and the applicant cares 
to pay the instalments regularly there is every 
chance of her redeeming the debt and keeping 
the property intact. 

In case the application be not granted there 
is every chance of the ‘malguzari* shares being 
auctioned and the applicant will only be the 
occupancy tenant of the ‘sir’ land, which can 
be surrendered to the ‘malguzar’ at the sweet 
will of the tenant. 


advance money and take mortgage of the property 
from her. Mohammad Hanif stated that her en¬ 
tire immovable property was to be mortgaged 
including ‘sir’ land. It thus seems likely that after 
Ainuddin backed out there was some talk between 
Abdul Gani and Bhuraji (P. V/. 9) and as a result 
of that talk it was decided that the entire im¬ 
moveable property should be mortgaged including 
the sir land. 

No doubt neither Bhuraji P. W. 9 nor Mohammad 
Hanif P. W. 7 says so, but the burden of proof 
being on the defendant-appellant it was her duty 
to question them about this matter. She having 
failed to question them cannot now ask this Court 
to draw an inference in her favour as to the 
falsity of the statement in Ex. P-29 from the mere 
fact that the village Kalora has also been included 
in the mortgage deed. When Mohammad Hanif 
P. W. 7 agreed to the proposal another applica¬ 
tion was made to the Deputy Commissioner which 
is Ex. P-31 dated 21-10-1926. 


Looking to all these circumstances, it is in 
the interest of the applicant that the property- 
transfer may be sanctioned.” 


(19) It is clear from this report Ex. P-12 that 
the Revenue Officers did not think that Mst. 
Chandrabhagabai would be able to maintain her¬ 
self only on the annual income of the village 
kalora which was Rs. 92-4-0 as the Sub-Divisional 
Officer estimated her personal and other expenses 
to be Rs. 800/- per annum. The Revenue Officers’ 
idea was that by proper management of the whole 
property and specially the two big villages Jam- 
gaon and Lakhanwada. which were not being sold 
but were being onJy mortgaged, it would be possi¬ 
ble for her to pay off the debt and save the whole 
property. Their sanction was not, moreover, re¬ 
quired for transfer of the village Kalora 
any time subsequently as it has no ‘sir’ land. It 
is, therefore, not possible to say that the state¬ 
ment by Mst. Chandrabhagabai that she was not 
going to mortgage the village Kalora influenced 
the decision of the Revenue Officers to any ap¬ 
preciable extent. The points which seem to have 
influenced them were the nature of the transfer 
and the annual income of Rs. 8000 from the pro¬ 
perty. 


(20) The point which is more important than 
the one given above is that the circumstances of 
the case and the material on record do not justify 
an inference that when Mst. Chandrabhagabai 
made that statement in the application Ex. P-29 
she had decided or intended to mortgage the vil¬ 
lage Kalora also, i.e., that the statement in Ex. 
P-29 that she was not going to mortgage the vil¬ 
lage Kalora was false. When she made that appli¬ 
cation she had negotiated with Ainuddin to mort¬ 
gage the property to him. That is why his name 
was mentioned in that application (Ex. P-29) as 
the intending mortgagee. After the sanction was 
obtained Ainuddin, however, backed out. That 

Sr*? be ciear from the evidence of Bhuraji P. 
V; There is nothing on record to show that 
up to this stage Mst. Chandrabhagabai had thought 
of transferring the village Kalora. P. w. 9 Bhuraji 
says that as Ainuddin backed out he had to ap- 
proach the decree-holder Abdul Gani to ask him 
io take the mortgage in his own name. 


Abdul Gani. however, proposed to take it 

his sons ’ the P resent responden 
Mohammad Hanif P. w. 7 says that Mst. Chandi 

LnH g Ai )a , x!j er father Govindrao, her agent Bhur; 
and Ainuddin went to him 2 or 3 weeks before tl 
mortgage & Ainuddin said that though he intend 

that tfrnl 6 m ^ ney the lady he had no money 
that time and so he (Mohammad Hanif) shot 
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Mst, Chandrabhagabai mentioned in that appli¬ 
cation that as Ainuddin had no money to advance 
on the mortgage and as she had to deposit the 
money in Court on 23-10-1926, i.e., she had only 
two days time to deposit the money in Court, she 
was mortgaging the property to Mohammad 
Hanif, and requested the Deputy Commissioner to 
endorse the certificate of sanction to transfer the 
‘sir’ land without reservation of the rights of 
occupancy on the mortgage deed which she had 
executed in favour of Mohammad Hanif and pre¬ 
sented with the application Ex. P-31. What the 
Deputy Commissioner has to do when such a docu¬ 
ment is produced is given in R. 8 of the Rules 
framed by the Financial Commissioner in exer¬ 
cise of the powers conferred on him by S. 109. 
sub-s. (2), cl. (g) and with reference to Ss. 49 and 
50, C. P. Tenancy Act, 1920 (1 of 1920). (Notifica¬ 
tion No. 20-T, dated 16-6-1920, as amended by 
Notification No. 441-350-XII, dated 27-2-1924). That 
rule says: 


‘‘When a transfer of ‘sir’ land without reserva¬ 
tion of the right of occupancy x x x 

* . x - x x 

has been sanctutfied and a party to the transfer 


or x x x produce a duly 

executed document giving effect thereto, and 

applies lor the endorsement of sanction referred 
to in S. 49, sub-s. (2), the Revenue Officer shall 
first cause the document to be compared with 
the sanction; and if he is satisfied that the ‘sir’ 
land which the document transfers without re¬ 
servation of the right of occupancy, x x 
x t x is identical with the ‘sir’ land 
for the transfer of which sanction has been 
accorded by a competent authority, he shall 
endorse upon the document with his full signa¬ 
ture and under the official seal the following 
certificate: 


‘‘I certify that the transfer without reservation 
of the right of occupancy of x x x 
acres of ‘sir’ land situated in ‘mauza’ — which 

is effected by this document has been dulv 
sanctioned.” ” 

Such a certificate is endorsed on the mortgage 
deed Ex. P-22 and it can be presumed under S 114 
Evidence Act that this official act had been regular¬ 
ly performed i.e. that the Revenue Officer caused 
the document to be compared with the sanction 
before he endorsed the certificate. It can be pre¬ 
sumed that the comparison brought to his notice 
the inclusion of the village Kalora in the mortga-e 
deed and yet he endorsed the sanction. It can 
thus be inferred from the circumstances that the 
Deputy Commissioner knew about the inclusion 
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of Kalora village in the mortgage deed before he 
endorsed the sanction and that it was not oo- 
tained on any false allegation. This is undoubted¬ 
ly an inference from circumstances and even if 
one is not prepared to draw it from those cir¬ 
cumstances this much is certain that in view of 
those circumstances one cannot infer that the 
sanction was obtained on any false allegation in 
the application Ex. P 29, dated 12-7-1926. 

(21) The learned counsel for the appellants did 
not press the ground of accretions and did not 
argue any other point. The result, therefore, is 
that the appeal fails and is dismissed with costs. 

B/V.R.B. Appeal dismissed. 


(B. V. Hoogwerf) filed a complaint under S 456 
Penal Code on 1-12-1950. 

(4) S. Rodrigues in examination admitted that 
he had gone to the room of B. V. HoogwerTs 
daughter on the night of 18-8-1950 and that he 
had entered the house from the back door, but he 
claimed that it had been opened for him and 
that he had gone to the room in pursuance of letter 
which B. V. Hoogwerf’s daughter Miss Edith had 
sent him on the same day. He denied that B. V 
Hoogwerf objected to the friendship between him 
and his daughter or that he was aware that B. V. 

Hoogwerf would be annoyed if he entered his 
house. 


A.I.R. 1954 NAGPUR 18 (Vol. 41, C. N. 3) 

HEMEON J. 

The State v. Sidney Rodrigues and another, 
Accused and Complainant. 

Criminal Revn. No. 488 of 1952, D/- 20-3-1953, 
from the order of Addl. Dist. Magistrate, 
Bilaspur, D/- 28-8-1952. 

Penal Code (1860), Ss. 441 and 456 — Intent 
to annoy. 

Where the accused visited the complain¬ 
ant’s house at night in response to an 
invitation from the latter’s daughter and 
in view of the strained relations between 
the complainant and the accused the latter 
had not the slightest intention of annoying 
the former and was keenly desirous of not 
having his visit discovered by him: 

Held that the charge under S. 456 could 
not be sustained. AIR 1919 All 249; AIR 
1938 Lah 534 and AIR 1941 Pesh 79, Rel. 
on. (Paras 10, 11) 

Anno: Penal Code, S. 441 N. 4. 

P. Lobo, (for No. 1) and S. P. Kotval (for 
No. 2), for Non-Applicants. 

CASES REFERRED TO: 

(A) (T9) AIR 1919 All 249: 40 All 221 

(B) (’38) AIR 1938 Lah 534: 39gpri LJ 756 (FB) 

(C) (’41) AIR 1941 Pesh 79: 43 Cri LJ 96 

ORDER: S. Rodrigues, who was prosecuted 

under S. 456, Penal Code at the instance of B. V. 
Hoogwerf, engine driver Bilaspur, was charged un¬ 
der that section by the Second Class Magistrate, 
Bilaspur; and the Additional District Magistrate. 
Bilaspur, has now reported the case under S. 438. 
Criminal P. C. with a recommendation that the 
charge be quashed. 

(2) B. V. Hoogwerfs case was, briefly stated, as 

follows: Prior to March 1950, the relationship 

between S. Rodrigues, 20 years, and him was good, 
but he then objected to his friendship with his 
daughter Edith, at the time about 18 years of age. 
This led to bad feeling between them, and on 
the night of 2-7-1950 when B. V. Hoogwerf, who 
is an engine driver, was going on duty. S. Rodriuges 
pushed him on the platform of the Bilaspur rail¬ 
way-station. Hoogwerf reported this to the police 
and to the D.L.S., Bilaspur. 

(3) On the night of 18-8-1950. Hoogwerf’s uncle 
woke him up and told him that someone had en¬ 
tered the house through the back door in the 
direction of his daughter’s room. He then went to 
r he back of the house and met his brother who 
told him that S. Rodrigues had entered the house. 
He was seen standing in the verandah near a 
pillar wearing rubber shoes, blue shorts & a light 
b'ue undervest, and carrying a torch in his hand. 
The matter was reported to the police; and he 


(5) The letter in question is Ex. D-3, is dated 
18-8-1950 and is in the following terms: 

“Dear Sidney, 

Please come over to-night to my place as I 
want to talk to you about certain things. Please 
dont’ fail to call over. 

Edith (Hoogwerf).” 

This letter pointed to the friendship which existed 
between S. Rodrigues and Miss Edith Hoogwerf; 
and this was borne out by the photographs Exs. 
D-l and D-2 which show them together. The wit¬ 
ness Hichens <P. W. 7) also declared that Miss 
Edith Hoogwerf was in love with S. Rodrigues. It 
was in the circumstances clear that the latter's 
visit on the relevant night was in pursuance of 
the invitation extended to him by Edith Hoogwerf 
with whom he was on very friendly terms; and 
there is no reason to disbelieve his assertion that 
she opened the door for him. 

(6) There had been, it appears, a social function 
at the railway institute in July 1950; and when 
Rodrigues and Edith Hoogwerf were talking to 
Miss Hichens (P. W. 7). the complainant arrived, 
apologised to Miss Hichens and took his daughter 
away with the comment that he did not want 
them to be in the company of Rodrigues. During 
the same month, there was on the railway station 
platform between Hoogwerf and Rodrigues the 
incident to which advertence has already been 
made. It is, therefore, evident that these two^ 
persons were not on good terms and that Hoogwerf 
would not have approved of the younger man’s 
visit to his daughter on the night in question. 

(7) This did not, however, ‘per se’ connote that 
Rodrigues had entered the house with intent to 
intimidate, insult or annoy Hoogwerf; and in — 
‘Emperor v. Chhotelal’, AIR 1919 All 249 (A), a 
Division Bench held that if an accused succeeds 
in showing that his presence in the house was in 
consequence of an invitation from or by the con¬ 
nivance of a female living in it with whom he 
was carrying on an intrigue and that he desired 
that his presence there should not be known to 
the person in possession, he cannot be convicted 
of house trespass. The learned Judges also pointed 
out, however, that if it were shown that the 
person in possession of the house had expressly 
prohibited the accused from coming to the house, 
an intent to annoy could be legitimately inferred 

(8) The fact that Hoogwerf did not approve of 
his daughter’s association with Rodrigues did noi 
postulate that Rodrigues went to his house with 
intent to annoy him; and he had, as indicated, 
gone there in pursuance of Edith Hoogwerf’s written, 
invitation to him. It may have occurred to him 
that her father would not approve of the visit, 
but this did not signify that he intended to annoy 
him by accepting the invitation. There was, more¬ 
over. nothing to show that Hoogwerf had expressly 
forbidden him to go to the house; and he himself 
admitted that he had no witness to corroborate 
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his assertion that he had objected to Rodrigues 
visiting his house. Nor was there anything even 
to show that he had told his daughter that she 
was not to receive him there; and he, significantly 
enough, did not examine her as a prosecution wit¬ 
ness. 

(9) In — ‘Abdul Majid v. Emperor’, AIR 1938 
Lah 534 (PB) (B), a Full Bench recorded the view 
that it must depend on the facts of each case as 
to whether an intent to annoy the person in pos¬ 
session of the property entered upon can, in the 
circumstances, be reasonably inferred and that 
where an accused enters at night the complainant’s 
house with intent to have intercourse with the un¬ 
married daughter of the complainant by invitation, 
the accused cannot be said to have the primary 
or even the subsidiary or secondary intent to 
annoy the person in possession from whom he had 
taken all possible precautions to keep his entry 
secret. The mere fact that he knew or ought to 
have known that, if discovered, his presence in 
the house might cause annoyance to the owner or 
other inmates of the house is by itself not suffi¬ 
cient to bring his case within S. 441. Penal Code. 

(10) This view was followed in — ‘Emperor v. 
Takbirullah’, AIR 1941 Pesh 79 (C), by a Division 
Bench of which Almond, J. C. made the following 
observations: 

“We are unable to agree with the reasoning given 
in ‘58 J. R.,’ lor it appears to us oovious that 
if a man enters the house of another person 
with the intention of committing clandestine 
adultery with an unmarried woman, not only 
does he not intend to insult or annoy any other 
person in the house, but he desires above ail 
things that ins presence should not be known 
to the other occupants.” 

Having regard to these authorities, with which I 
am in respectful agreement, the reference made 
by the learned Additional District Magistrate. 
Bilaspur, was proper; and it would appear that 
S. Rodrigues was wrongly charged for the com¬ 
mission of an offence under S. 456, Penal Code. All 
that he had done was to visit Hoogwcrfs house in 
response to an invitation from his daughter Edith; 
and, in view of the relations which existed between 
Hoogwerf and Rodrigues, the latter had not the 
'.slightest intention of annoying the former and 
I must have been keenly desirous of not having 
his visit discovered by him. 

i (ID The charge under S. 456, Penal Code against 
1 S. Rodrigues is accordingly quashed. 

B/V.R.B. Charge quashed. 


A.I.R. 1954 NAGPUR 19 (Vol. 41, C. N. 4) 

DEO J. 

Nilkanthrao Amrutrao, Decree-holder, Appel- 
lant v. Mahadeo Vishwanath, Judgment-debtor, 
Respondent. 

n Second Appeal No. 186 of 1952. D/- 

14-8-1952 fr ° m ° rder ° f DiSt ’ Wardha > °/- 

Debt Laws — C. P. and Berar Debt Concilia¬ 
tion Act <2 of 1933), Ss. 8, 9(1) and 2(e) — 
interest on decretal amount granted bv subse¬ 
quent order if distinct debt. 

Where a decree for money does not allow 
interest but by a subsequent order of the 
Court the decretal amount is to carry inter- 
f. st ’.l. he liability under the decree and the 
liability under the subseauent order are 
two distinct debts. The liability for inter¬ 


est cannot be a particular of the decretal 
debt as contemplated by S. 9 (1) as it was 
not in existence when the decree was pas¬ 
sed. Hence the failure of the decree-holder to 
submit a statement of the interest unaer 
S. 8 (1) of the Act will attract S. 8 (2) of 
the Act under which that liability must be 
deemed to be discharged. (Paras 5, 6) 

G. J. Ghate, for Appellant; G. B. Badkas, for 
Respondent. 

CASES REFERRED TO : 

(A) (’49) AIR 1949 Nag 111: ILR (1948) Nag 
441 

(B) (’36) AIR 1936 Nag 145: ILR (1937) Nag 76 

JUDGMENT: This appeal by the decree-holder 
raises an interesting point- under the Central Pro¬ 
vinces and Berar Debt Conciliation Act. 

(2) The appellant- obtained a decree for money 
against the respondent on 15-7-1933. By a subse¬ 
quent order dated 23-3-1934 time was granted to 
the judgment-debtor on condition that the decree 
will carry interest at 9 per cent per annum and 
that attachment will continue. Later on, the res¬ 
pondent applied to the Debt Conciliation Board for 
settlement of ills debts. In response to the notice 
under S. 8(1) ol the Act, the decree-holder filed a 
statement of his debts on 31-8-1935 on the basis 
of the decree and did not include therein the claim 
for interest to which he was entitled under the 
subsequent order. There was a repayment of Rs. 
45/- after the date of this order and it was shown, 
the amount of Rs. 910, 6/6 claimed by him does 
not include any interest. A certificate under S. 
15(1) was granted against him on the ground that 
the decree-holder declined to accept a reasonable 
offer, but it appears that the certificate was not 
actually issued. 

(3) After the agreement ceased to subsist, the 
decree-holder applied for execution of the decree & 
claimed the amount of Rs. 910/6/6 and interest 
granted by the subsequent order. The judgment- 
debtor opposed this application on the ground that 
the liability for interest was discharged under S. 
8(2) of the Act. This contention was overruled by 
the trial Court but was accepted in appeal. 

(4) By the notice under S. 8(1) of the Act the 
creditor is called upon to submit “a statement of 
debts” owed to him by the debtor. If there are 
more than one debt owed to him, he is not re¬ 
quired to submit separate statements but one 
statement showing the debts separately. Under S 
9(1), every creditor so submitting a statement of 
the debts has to furnish along with such state¬ 
ment full particulars of all such debts and has. at 
the same time, to produce all documents, including 
entries in books cf account, on which he relies in 
support of his claim. The Board has to ascertain 
all the liabilities with a view to effect an amicable 
settlement between the debtor and his creditors. 
It has, therefore, power to call upon the debtor 
and each creditor respectively to explain his case 
regarding each debt. A creditor who does not sub¬ 
mit a statement of the debt or debts owed to him 
within the time allowed by S. 8(1), j s penalised 
by automatic discharge of his debt for all ourpeses. 

Section 8(2) runs thus: 

“Every debt of which a statement is not submitted 

to the Eoard in compliance with the provisions 

of sub-s. ( 1 ) shall be deemed for all purposes 

and on all occasions to have been duly dis¬ 
charged.” J 

To escape this penalty it is manifest that a cre¬ 
ditor must disclose the total amount he claims 
for all the debts owed to him, together with all 
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particulars and documentary evidence. If any 
document which is in the possession or under the 
control of the creditor is not produced by him, as 
required by S. 9(1), the document shall not be ad¬ 
missible in evidence in the Central Provinces 
against the debtor and in Berar against the debtor 
or his heirs in any suit brought by the creditor or 
by any person claiming under him. There is no 
penalty prescribed for neglect to furnish a state¬ 
ment of full particulars of such debts. 

(5) The learned counsel for the decree-holder, 
therefore, submits that the claim for interest is 
a particular of the debt due on the decree and 
consequently, failure to furnish the particular could 
not attract S. 8(2) of the Act. ‘Mt. Sunderbai v. 
Pooransao’, AIR 1949 Nag 111 (A). The question 
for consideration, therefore, is whether the claim 
under the decree and the claim under the subse¬ 
quent order are two different debts or amount to 
one debt. Section 2(e) of the Act defines ‘debt’ 
to include all liabilities whether payable under a 
decree or order of a civil Court or otherwise, whe¬ 
ther due or not due, except those which are ex¬ 
pressly excluded by this section. This definition 
is very wide and does not exclude any liabilities 
of the debtor other than those specifically ex¬ 
cluded in the definition — ‘Pannalal v. Baijnath, 
AIR 1936 Nag 145 (B). The liability under the de¬ 
cree and the liability under the subsequent order 
are two debts owed by the debtor to the decree- 
holder. The liability for interest did not come in¬ 
to existence when the decree was passed and can¬ 
not be a particular of that debt. The full parti¬ 
culars required by S. 9(1) would be the original 
advances in cash, all repayments and all transac¬ 
tions leading to the figure of the debt claimed by 
the creditor. If a statement of debt had to be 
submitted before 23-3-1934, the interest would not 
have been included therein because the liability 
did not then exist. 

(6) I, therefore, agree with the lower appellate 
Court that they are two distinct debts and failure 
to submit a statement of the interest under S. 8(1) 
of the Act attracted S. 8(2) and that debt or liabi¬ 
lity must be deemed to be discharged under S. 8(2) 
of the Act. 

(7) The appeal, therefore, fails and is dismissed 
with costs. Counsel’s fee Rs. 25/-. 


(b) Berar Laud Revenue Code (1928), S. 199 

(1) — Scope. 

The purpose and intent of the section 
must be deduced from its own words. The 
words as they stand do not limit the ope¬ 
ration of the section. The section was not 
intended to apply only to land granted for 
religious or charitable purposes. AIR 1920 
PC 56, Foil. (Para 39) 

D. T. Mangalmurti, for Appellant; V. L. 
Prabhune (for No. 1), and W. B. Pendharkar 
(for No. 2), for Respondents. 

CASES REFERRED TO: 

(A) (’66) Beng LR Sup Vol 559: 6 WR 199 (FB) 

(B) (’04) 6 Bom LR 364: 28 Bom 305 

(C) (T8) AIR 1918 Bom 115: 43 Bom 37 

(D) (’22) AIR 1922 PC 96: 48 Ind App 244 (PC) 

(E) (’31) AIR 1931 PC 157: 132 Ind Cas 730 
(PC) 

(F) (’80) 7 Ind App 162: 4 Bom 494 (PC) 

(G) (’03) 30 Ind App 77: 27 Bom 353 (PC) 

(H) (’33) AIR 1933 PC 171: 29 Nag LR 210 
(PC) 

(I) (’49) AIR 1949 PC 9: ILR ( 1949 ) Nag 1 
(PC) 

(J) (’20) AIR 1920 PC 56: 43 Mad 550 (PC) 

(K) (’47) AIR 1947 Bom 340: 49 Bom LR 370 
(FB) 

JUDGMENT : This is an appeal by defen¬ 
dant 2 Vishwasrao, son of Amritrao Patil, 
who along with the plaintiff Bhagwant Shiwa- 
ji Patil (who is his uncle) belongs to one of 
the Patil families in Nawabag jagir in the 
Achalpur taluq. Along with the plaintiff (now 
respondent 1) is joined the Government of 
Madhya Pradesh as respondent 2. In the 
suit itself the State Government was defend¬ 
ant 1. 

(2) The genealogy of the family appears be¬ 
low: 

SHIWAJI (D. 2-3-1886) 

i 


Amrit (d. 1920) Bhagwant 

Vishwasrao. 


B/K.S.B. 


Appeal dismissed. 


A.I.R. 1954 NAGPUR 20 (Vol. 41, C. N. 5) 

SINHA C. J. AND HIDAYATULLAH J. 

Vishwasrao Amritrao, Appellant v. Bhagwant 
Shivaji and another, Respondents. 

Second Appeal No. 169 of 1947, D/- 27-11-1951, 
from appellate decree of 1st Addl. Dist. J., 
Amravati, D/- 3-2-1947. 

(a) Berar Patels and Patwaris Law (1900), 
Ss. 6, 9 and 20 — Patelki inam — Resumption 

_ Berar Land Revenue Code (1928), Ss. 190 

and 192 — Transfer of Property Act (1882), 
S. 105. 

Grant of lands by Jagirdars to their 
Patels as remuneration for future services 
— Grant subsequently converted into inam 
by Government of India — Some of the 
lands not found in possession and enjoy¬ 
ment of rotatory Patel in office — Govern¬ 
ment held, could resume and reffrant such 
lands again to rotatory working Patel. 

(Paras 25, 26, 31, 33, 34, 39, 40, 41) 

Anno: T. P. Act, S. 105, N. 69. 


The Patil family is an ancient one and has 
been working in that manner for nearly 200 
years. There is rotation between this branch 
and another, each branch working for a de¬ 
cade. At the present moment the other branch, 
with which we are not concerned, is working, 
and the family of Shiwaji will get its turn in 
the year 1956. As nothing turns on this rota¬ 
tion we need not refer to it hereafter. 

(3) In the year 1771 the Jagirdars of Nawa¬ 
bag conferred on their patels some lands in 
lieu of remuneration for the services perform¬ 
ed by them. That document is described as 
a karamama, and shows that there were 4 
patel families working in Nawabag to whom 
H bighas of inam patelki lands were granted 
per each ‘netan’ of land, a ‘netan’ being equai 
to 9 bighas. In this agreement it is stated 
there was an inquiry by an officer appointed 
bv the Nizam of Hyderabad and that the lands 
were granted as ‘mukaddami’ inam It 
that the term ‘mukaddam’ fell into desuetude & 
subseauentlv the term ‘patel’ was mtroduce 
and the lands thus granted were regarded as 
Welki inam huq’. As a result 262 acresjof 

land were held by the 4 patel ** 

patel family with which we are concerned 
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known as the family of Rokde Patels, and 
the grant to them consists of 11 survey num¬ 
bers. 

(4) From the year 1771 to the year 1866 
there is no document on record which would 
show that there was any change. In the year 
1866 there was an inam inquiry instituted by 
the British Government alter the management 
•f Berar was handed over by the Nizam. It 
was then recorded that the jagir inam was of 
class III and was an old one and was for the 
personal maintenance of the jagirdars. Ex. 
P-1 is the Inam Enquiry and mentions that 
262 acres of land were allowed to the Patels. 
There is no evidence to show the devolution 
•f the property in the family. Till 1886, when 
Shiwaji died, there appears to have been no 
dispute in the family, and it would appear 
from the admission of the parties before us 
that Shiwaji was the patel and held the lands 
granted to his branch. 

(5) After the death of Shiwaji the devolu¬ 
tion was in favour of both Amrit and Bhag¬ 
want, the two sons of Shiwaji. Before this, 
however, there was a dispute between the 
jagirdars on the one hand and the watandars 
on the other, and in revenue case No. 21/VI/ 
1908-09 Amrit made a statement (Ex. l-D-9 
dated 18-8-1917) that he was willing to take 
as emoluments for his office land measuring 4 
acres 17 gunthas from field survey No. 27 in 
the village. At that time, however, he stated 
that he was holding six survey numbers in 
lieu of patelki emoluments and survey No. 39 
•n lease from the inamdar. About the same 
time there were proceedings for the resump¬ 
tion of the jagir inasmuch as the jagirdars had 
alienated certain portions of their property to 
strangers. When the resumption was ordered 
not only the jagir and all the lands which 
were with the jagir inamdars were resumed 
but also the lands which by the agreement 
aforesaid had been made over by the jagirdars 
to the patelki watandars. 

(6) Later, however, on 15-4-1913 Mr. Standen, 
Commissioner, recommended (Vide Ex. l-D-13) 
that all the lands in khels Nawabag were not 
part of the inam jagir but some of those lands 
belonged to the patel families, and that these 
lands should therefore be left out from the 
resumption and re-grant of the jagir. This re¬ 
commendation went before the Financial Com¬ 
missioner, and by Exh. 1-D-ll dated 7-8-1918, 
the Financial Commissioner accepted the recom¬ 
mendation of the Commissioner and ordered 
that the patel huq inam lands should be ex¬ 
cluded from the resumption inasmuch as those 
lands were granted to the patels at the sugges¬ 
tion of the Government of His Exalted High¬ 
ness the Nizam many years ago. 

An inquiry was therefore held, and Mr. 
Turner, Commissioner, Berar, found that 5 
survey numbers measuring 25 acres and 15 
gunthas were held by the Rokde family in the 
khalsa portion of the jagir while 24 acres and 
30 gunthas consisting of six survey numbers 
W'ere held by the patels in the jagir portion. 
It *iay be mentioned that when the resump¬ 
tion and regrant took place it was ordered 
that only half the jagir lands should be resum¬ 
ed and regranted as khalsa with the result 
that the jagir got split into two parts, one part 
comprising the inam lands and the other part 
comprising the khalsa lands. This divarication 


in the jagir itself led inevitably to the divi¬ 
sion of patelki huq inam lanos into jagir and 
khaisa. 

(7) When the Commissioner made the above 
inquiry he made a reierence to the local Gov¬ 
ernment by Exh. l-D-i2, in which he recom¬ 
mended that these patelki inam lands both in 
the jagir and khalsa portions should be de¬ 
signated as patelki huq inarn lands and should 
be recorded in the name of Amrit Shiwaji. It 
appears that before this the lands were en¬ 
joyed jointly by Amrit and Bhagwant though 
there is no record that Bhagwant’s title was 
recognized as such or was recorded in the re- 
cord-of-right. 

(8) As a result of this recommendation, 
which was approved by Government (vide 
Exh. P-3, copy of Letter No. 2227/1409-XI1 
dated 28-8-1922), the lands held by Amrit 
Shiwaji Patel as Patelki huq inam lands in 
the khalsa and jagir portions of Nawabag 
jagir were excluded from the lands regranted 
to the jagirdar and were granted instead to 
the patelki family with Amrit as the patel. 
After this the matter remained undisputed 
though Exh. P-6, which is the land revenue 
receipt book of ‘mauza’ Nawabag jagir, shows 
that up to the year 1923-24 Bhagwant and his 
nephew Vishwasrao were both working as 
patels. In 1935 a special officer was appoint¬ 
ed by Government to hold an inquiry and as 
a result cerain orders were passed which have 
led to this suit. 

(9) On 27-4-1936 the Deputy Commissioner, 
Amravati, ordered an inquiry, because, as 
appears from Exh. 1-D-l (his order in this 
behalf), of the 11 fields which were granted 
to the Rodke family six fields were not in 
the possession and enjoyment of the rotatory 
patel in office. After inquiry the Deputy Com¬ 
missioner ordered the eviction of Bhagwant 
Shiwaji from the six fields in his possession 
which were to be resumed and regranted to 
Vishwasrao, the rotatory working patel. An 
appeal and a revision filed by Bhagwantrao 
failed. The Financial Commissioner founding 
himself on the letter of the Local Government 
(Exh. P-3) held that when the 11 fields were 
excluded from the resumption of the Nawa¬ 
bag jagir it had been definitely ordered by 
Government that they should be recorded in 
the name of Amrit Shiwaji Patil as patelki 
huq inam lands and were therefore meant as 
emoluments for the patelki work done. He 
accepted the recommendation of the Commis¬ 
sioner that if, Bhagwant, who was to be evict¬ 
ed, refused to surrender the lands, no action 
should be taken till Government had passed 
orders resuming the lands and regranting 
them to the working patel. 

(10) When the matter went before the reve¬ 
nue authorities once again for eviction of Bhag¬ 
want the Deputy Commissioner (Mr. Layard) 
on 23-5-1940, held that in view of the history 
of the lands and in view of the refusal of 
Bhagwant, resumption of all the lands should 
be ordered and these lands should be regrant¬ 
ed to the patel working as such. 

(11) When an appeal was taken to the Com¬ 
missioner (Mr. T. C. S. Jayaratnam) he de¬ 
clined to accept the order of the Deputy Com¬ 
missioner and stated that unless the watan it¬ 
self was forfeited resumption could not take 
place. He pointed out that the lands were 
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granted to the watandar family and Govern¬ 
ment was not concerned with any arrangement 
made by the family for the enjoyment of the 
fields. However, if the holder of the office 
wanted he was quite free to enter into posses¬ 
sion of all the lands disregarding any arrange¬ 
ment which might have been made by his pre¬ 
decessor (Amrit) with his brother Bhagwant. 

(12) The matter then went before the Reve¬ 
nue Tribunal, Central Provinces and Berar, 
and the Financial Commissioner on 19-12-1941 
declined to accept the recommendation of the 
Commissioner that the ‘status quo’ should be 
maintained pending the orders of the Local 
Government on the whole case. He held that 
the action taken by the Deputy Commissioner 
under S. 190 of the Berar Land Revenue Code 
was justified. According to him, it was the 
consistent policy of revenue officers to refuse 
to admit any claims to shares in the patelki 
emoluments. He referred to the rules framed 
under S. 21 of the Berar Patels and Patwaris 
Law and observed that even a substitute patel 
was entitled to all the emoluments and it 
was therefore inconceivable that the working 
patel should be deprived of the lands repre¬ 
senting his emoluments and someone else, 
though belonging to the watan family, should 
be allowed to enjoy them. 

It was as a result of this that Bhagwant, 
the plaintiff, was dispossessed and the present 
suit was brought by the plaintiff Bhagwant 
for a declaration that Government had no 
jurisdiction or authority to resume and regrant 
the six fields in his possession and that the 
orders of the revenue officers and the Revenue 
Tribunal were ‘ultra vires’. He also sued for 
possession of these lands as also for mesne 
profits for the years 1940-41 and 1941-42 
amounting to Rs. 600 in the aggregate. 

(13) This case was filed after serving a 
notice as required by S. 80, Civil P. C. upon 
the Deputy Commissioner,' Amravati, and 
alongside Vishwasrao (the patel) the Provincial 
Government, Central Provinces and Berar, 
was also made a party. 

(14) These facts, which are not disputed 
because they could not be, formed the founda¬ 
tion of the cause of action, and Bhagwant’s 
claim fs that the order of the Revenue autho¬ 
rities resuming and regranting the lands to 
Vishwasrao was not correct and that he was 
entitled by virtue of the agreement in the family 
to continue in possession of the six fields. It 
may be mentioned that immediately after the 
orders of Government in 1922 Amrit and 
Bhagwant partitioned the lands between them¬ 
selves in 1923, Amrit keeping 5 of the fields 
and the suit fields going to Bhagwant. Bhag¬ 
want’s contention was that the family arrange¬ 
ment had nothing to do with the Government 
and if the working patel was in possession of 
emoluments eaual to those given in R. 6 of 
the Berar Inam Rules, Government was not 
concerned with the rest of the fields. 

He adverted to the statement of Amrit in the 
year 1917 where he had undertaken to work as a 
patel if he was granted 4 acres and 17 gun- 
thas of land as emoluments of his office. He 
stated that Vishwasrao. the working patel, was 
in possession of considerablv more land, and 
consistently with the spirit underlying the 
Berar Inam Law and also the nature of the 
grant, Government could not and ought not 


to have interfered with the family arrange¬ 
ment. 

(15) The trial Court held all the points 
against the plaintiff and came to the conclu¬ 
sion that the suit was barred under S. 192(b) 
of the Berar Land Revenue Code inasmuch as, 
the action taken under S. 190 of the Code 
was properly taken in this case. The learned 
Judge accordingly ordered the dismissal of 
the suit with costs. 

(16) On appeal the learned Additional Dis¬ 
trict Judge reversed the decision of the Court 
of first instance and decreed the plaintiff’s 
claim, ordering that the plaintiff be placed in 
possession of the six fields in dispute and the 
second defendant should pay to the plaintiff 
the mesne profits, viz., Rs. 600/-, claimed by 
the former. It is against this decision that 
the present second appeal has been field. 

(17) The points that arise for decision in 
the present appeal are not many. We have 
to determine in this appeal what is the nature 
of the lands granted to the Patel as patelki 
huq inam and further whether the Patel 
family could by an agreement ‘inter se’ 
arrange for the enjoyment of the lands. We 
have also to determine whether the revenue 
authorities could, when such an agreement 
was in force, dispossess the plaintiff of such 
lands as were in his possession and regrant 
them to the Patel in office. Of course, if the 
matter fell within S. 190 of the Berar Land 
Revenue Code, it is conceded that the case 
would be outside the jurisdiction of the Civil 
Courts by virtue of the provisions of section 
192 ‘ibid’. 

It is, however, contested by the respondent 
that the matter was exclusively within the 
cognizance of the revenue authorities and 
that Bhagwant could not bring a suit, to 
challenge the order of the revenue authorities 
passed under section 190 of the Berar Land 
Revenue Code. 


(19) Obviously in this case the right of Gov¬ 
ernment to resume the lands in the hands of 
Bhagwant and to regrant them to Vishwasrao 
must depend upon the tenure enjoyed by the 
‘watan’ family and the terms of the grant, 
if any. It is clear that there is no grant to 
which we could address our attention. The 
agreement of 1771 which recites the grant of 
these lands to the Patel families also states 
that the grantees were working as Patels even 
earlier. There is thus no record of any grant 
nor any evidence of previous devolution of 
the property. All that we know is that the 
grant is to the officiator and that there is 
but one such at a time. 


(19-A) When the Jagir was resumed, these 
lands were resumed also. Later this was rec¬ 
tified by ordering that the ‘patelki huq inam’ 
lands should be left out. The result of this 
was to separate from the Jagir Inam, the 
special grant to the watandar families and to 
confer the watan lands as emoluments of the 
officiators. • 


(20) Now this grant can only be one of 
vo broad categories. As early as — ‘Baboo 
oolodeep Narain Singh v. Mahadeo Singh, 
WR 199 at p 209 (FB) (A), Jackson J., 
4iile dealing with a case under the Ghatwalee 
inure, divided such grants into two cate- 
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gories. The learned Judge observed as fol¬ 
lows : 

“It appears to me that there is a clear dis¬ 
tinction between the grant of an estate 
burdened with a certain service, and the 
grant of an office the performance of whose 
duties is remunerated by the use of cer¬ 
tain lands.” 

(21) This classification has been approved 
fey their Lordships of the Privy Council and 
tnough in — ‘Lakharngauda v. Keshav Anna- 
ji\ 28 Bom 305 (B), there was an attempt 
to sub-divide the first category still further 
into two, Beaman J. has, if I may say so res¬ 
pectfully correctly pointed out in — ‘ChandraP- 
pa v. Bhima Dassappa’. AIR 1918 Bom 115 
<C), that those two sub-divisions really fall 
under one head. 

(22) Now in the present case, if one goes 
by the agreement of 1771, the only conclusion 
possible is that this grant belongs to the 
second category. The services were being 
performed and the inquiry by the Nizam 
Sahib was to determine the emoluments. 
Thus the grant was not made as a reward 
‘pro servitiis impensis et impendendis’ or, 
in other words, for past services as well as 
future, but as remuneration for future services. 
This has a material effect on the question of 
resumption, as shall be shown later. 

(23) At the Inam Enquiry, the Inams in 
'favour of watandar families were not sepa¬ 
rately recognized. Indeed it was then assum¬ 
ed as if these were interests carved out of 
the lands granted to the jagirdar. Later, 
however, these were recognized as separate 
Inams and the order of Mr. F. Sly (later Sir 
Frank Sly). Commissioner, Amravati, (Ex. 
l-D-28 dated 2-4-1908) shows that even then 
it v/as held that the ‘patelki’ was a watan 
independent of the jagir. This position was 
reaffirmed when these lands were left out of 
the proceedings for the resumption of the 
jagir and culminated in the order Ex. P-3 of 
28-8-1922. It was then ruled by Government 
that these lands were emoluments of the work¬ 
ing Patel and were to be recorded in the 
name of Amrit Shiwaji Patel as his ‘patelki 
huq inam’ land. 

(24) There can be no doubt that at least 
after 1922 there was no interdependence bet¬ 
ween the rights of the Patels and those of 
the Jagirdar. The very fact that at the re¬ 
sumption of the jagir the lands of the Patels 
were left out shows that Government recog¬ 
nized the position of the Patels independent¬ 
ly. It is true that under section 6 of the Berar 
Patel and Patwaris Law, 1900, the Jagirdar 
was bound to nominate a patel. That contin¬ 
gency however did not arise as hereditary 
patels already existed. But the recognition 
of the patels would be subject to the above 
law all the same. 

(25) Now the question is whether the patel 
was entitled to all the lands or was only en¬ 
titled to such lands as represented a fair in¬ 
come to the patel for the work done. Shri 
Prabhune who apoeared for Bhagwant (res¬ 
pondent 1) contended that the Jagir Inam 
was a class III Inam and as such this Inam 
was also class III being carved out of the 
jagir. This would be so if the matter was 
between the Jagirdar and the grantor. But 
when the jagir was resumed and regranted 


these lands were left out and thus all links 
between tne Jagirdar and the lands of the 
patel were destroyed. Further the grant to 
the patels cannot be described as “personal 
or subsistence grant” and the grant to the 
patel would fall, if it fell at all, within class 
IV. Stricty speaking, we find it difficult to 
hold that this Inam can be classed under 
that head. 

(2G) For this reason we are of opinion that 
the application of R. VI of the Berar Inam 
Rules, whether actually or by analogy, to 
patels and their lands, which was pressed upon 
us by Shri Prabhune cannot be sustained. 
Even if the Rule did apply the determination 
of what portion of the Inam should be consi¬ 
dered necessary for the efficient performance 
of the duties of the officiator is a matter for 
Revenue authorities. 

(27) Shri Prabhune cited to us a number 
of authorities of the Privy Council two in 
cases from the Bombay Presidency and two 
from Berar. We drew his attention to — 
‘Venkata Jagannadha v. Veerabhadrayya’, 
AIR 1922. PC 96 (D), which was a case from 
the Madras Presidency. We shall now consi¬ 
der these rulings and see if they have any 
bearing upon this matter. 

(28) In — ‘Venkata Jangannadha v. Veera¬ 
bhadrayya (D) (supra)’, the question was 
whether the ‘karnam' service lands enfranchis¬ 
ed to a ‘karnam’ a village accountant, in 
Madras, were subject to any claim to parti¬ 
tion by other members of the family. Though 
the office of the karnam’ was not hereditary, 
the choice of succeeding karnams was made 
from the same family. The genealogy of the 
family in that case given at page 97 of the 
report shows the close resemblance of the 
facts at any rate in so far as the relationship 
of the plaintiff and the defendant in the cited 
and the present cases are concerned. 

(29) Their Lordships laid down in that case 
that the lands must be taken to be attached 1 
to the office of Karnam as such and were 
emoluments of a ‘karnam’. Their Lordships 
further observed : 

“It would accordingly appear, apart from 
the authorities, that lands held as appur¬ 
tenant to the office so enjoyed should con¬ 
tinue to go with that office and should ac¬ 
cordingly be impartible.” 

The judgment and decree of the High Court 
upholding the partibility of such lands was 
reversed and their Lordships observed as 
follows : 

“To quote and to adopt the judgment of 
25-8-1902 of Mr. Galletti, Acting Sub-Col¬ 
lector, in this case : “This is a suit for re¬ 
covery of the Karnam service Inam Lands 
of Pandalaka. Plaintiff is admittedly kar¬ 
nam. The land is admitted Karnam’s inam. 
Judgment for plaintiff with costs.” 

(30) It was argued by Shri Prabhune that 
this case is dependent upon the special law 
in force in Madras and he points to several 
passages where their Lordships refer to the 
law in Madras. Even so, bearing in mind the 
classification by Jackson J. quoted above, and 
the fact that in the present case also the ad¬ 
mitted facts are that the appellant is the 
Patel and the lands are ‘patelki lands’, the 
case, though not binding upon us, has consi- 
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derable value in defining the approach to 
such questions. • 

(31) It would follow from the Madras case 
that if the lands form the appanage of an 
office, they are ordinarily not alienable and 
partibie & must pass to the person appointed to 
the office. And if these lands are alienated 
or partitioned, they are liable to be resumed. 
The distinction drawn by Jackson J., to 
which a reference has been made above, plays 
an important part in the determination of the 
question whether a particular grant is resum- 
able or not. 

(32) In — ‘Lakhamgouda v. Baswantrao’, 
AIR 1931 PC 157 (E), their Lordships advert¬ 
ed to this distinction and observed as follows: 

“The distinction to be borne in mind is bet¬ 
ween the grant of an office to be remune¬ 
rated by the use of land and the grant of 
land burdened with service. In the former 
case the land will prima facie be resum- 
able; in the latter case prima facie it will 
not: but the terms of the grant or the cir¬ 
cumstances in which it was made may 
establish a condition of the grant that it 
was resumable. The onus will be upon the 
grantor to make out such a condition.” 

The distinction between grant for service of 
a public nature and one for services, private 
and personal to the grantor, is not of conse¬ 
quence in the present case. The grant here, 
though it originally emanated from the 
Jagirdars, was converted into an ‘inam’ by 
the Government of India on behalf of the 
Nizam and it has thus become a grant by 
the Government to the ‘watan* family. 

(33) Having determined the nature of the 
grant and also the fact that it was resumable 
at the pleasure of the grantor, it does not 
need much argument to establish that if the 
appointee is a fit person properly appointed, 
he is entitled to all his emoluments. Since the 
11 fields represented the remuneration for 
the work to be done, they were liable to be 
resumed at any time at the pleasure of Gov¬ 
ernment. They were not grants made burden¬ 
ed with services, in which case onus would 
be on Government to establish that the grant 
was resumable. As the lands were remune¬ 
ration for services, the onus, on the other 
hand, was on the grantee to establish that 
the grant was not resumable by Government. 
In our judgment, the grantee has been unable 
to prove that the grant was irresumable. 

(34) Shri Prabhune tried to meet the case 
by citing — ‘Adrishappa v. Gurushidappa’, 
4 Bom 494 (PC) (F). The facts of the case 
are accurately summarised in the head-note, 
which is as follows: 

“In a suit for the partition of part of a 
‘deshghat vatan*, brought by the younger 
brothers of a joint Hindu family against 
their eldest brother, the desai, the defence 
was that the ‘vatan’ was held by him as 
an impartible inheritance, subject to a right 
by custom, that a brother should receive 
maintenance out of the income derived from 
it : 

Held, that there was no such general 
presumption in favour of the impartibility 
of estates of this kind as to shift the burden 
of proof, which was upon the desai, to 
shear, that the ‘vatan* had, contrary to the 


general Hindu Law, been inherited by hin* 
alone. 7! 

it was for the desai to show, by evid¬ 
ence of tne nature of the tenure of tne 
'vatan’, that it was impartible, or to show* 
by evidence of family custom or of district, 
i.e. local custom, that impartibility attached 
to it such evidence being strong enough to 
rebut the presumption of the prevalence of 
the general Hindu Law.” 

In that case also, the pedigree which was 
produced threw no light upon the question in 
dispute. Their Lordships also rejected the- 
evidence of allowances to the younger mem¬ 
bers on the ground that such allowances exist¬ 
ed prior to the regrant. The case was decid¬ 
ed on the general presumption of partibility 
of a grant. Their Lordships observed as fol¬ 
lows at p. 501 : 

“A pedigree has been put in, whereby St 
appears that, as far back as the year 1780- 
the ‘vatan’, which had been resumed at 
that time by the Native Government, was. 
conferred on or restored to one Gurushi¬ 
dappa, but, inasmuch as Gurushidappa ap¬ 
pears to have been an only son, that devolu¬ 
tion of the property throws no light upon, 
the question in dispute. From Gurushidap¬ 
pa it appears to have been devolved, in 1814. 
upon his only son Gadiappa. Subsequently., 
in 1836, the desaiship devolved upon Adri¬ 
shappa, the present defendant. It would 
appear that his family, consisting of himself 
and his two brothers, remained joint until 
the year 1854, when, for the first time, a 
dispute arose, and the younger brothers 
claimed the shares which they claimed 
subsequently in this suit. It appears to their 
Lordships that this state of things throws 
very little light upon the controversy . 

It is significant that their Lordships added 
a rider that the emoluments of the holder 
of office should not be interfered with. Their 
Lordships observed at p. 503 on this part of 
the case as follows : 

“Hence, although the decision of the High 
Court is in suostance right, their Lordships 
think that it should be accompanied by a 
declaration that the decree is to be with¬ 
out prejudice to the defendant’s right t* 
such emoluments or allowances for the per¬ 
formance of the duties of the desaiship as 
he may be entitled to under any law in 
force.” 

In the present case, the revenue authorities,!, 
w T ho alone can determine what is the right 
remuneration for the services, have finally 
determined that the entire fields should be, 
taken to be the remuneration of the ‘watan- 
dar’ patel. It is not open to the Civil Court 
to determine the extent of the remuneration.) 

(35) Similarly, in — ‘Vinayak Waman v. 
Gopal Hari’, 27 Bom 353 (PC) (G), the village 

Ahire 

“was granted in 1762-63 by the Peishwa t© 
six brothers, who were Brahmins, in consi¬ 
deration of their devotion to religious wor¬ 
ship, and the arduous services performed 
by the youngest brother, Chinto Vitnal . 

The grant did not declare the property to bs 
impartible, nor did it say anything about tne 
management of their share of the income. 
Chinto acted as a manager and paid ms 
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brothers their share of the income. In 1800 
there was an attachment, which was however 
removed and the Peishwa regranted the ‘inam’ 
to Chinto’s son. When the holder denied the 
right of the other brothers, the Peishwa order¬ 
ed an inquiry and an order was made that 
the brothers should receive equal shares. In 
the suit the defendant contended that the 
village was impartible and he had acquired 
a right to the perpetual management thereof. 

Their Lordships observed at p. 356 as fol¬ 
lows : » 

“The argument on behalf of the appellant 
rested on no solid foundation. It could not 
be contended that the original grant or 
any document emanating from the ruling 
power, showed that it was intended that 
the ‘inam’ should be impartible. The argu¬ 
ment rather was to this effect: that, al¬ 
though the original grant fell short of prov¬ 
ing that the property was impartible, yet 
there was, so to speak, a savour of religious 
endowment about the Peishwa’s grant, and 
that this, taken in conjunction with the 
conduct of the family, the fact that al¬ 
though the brothers separated, there was 
never any claim for the partition of this 
property until quite recently, and the fact 
that, although there were on more than one 
occasion disputes or complaints of mis¬ 
management, Chinto’s branch held their 
position, justified the inference that, either 
according to the true intent of the grant 
properly understood, or by family custom 
gradually developed the ‘Inam’ was or had 
become impartible. 

Their Lordships agree with the conclu¬ 
sion arrived at by the High Court that ‘neither 

. by the terms of the original grant 

nor of the subsequent orders of the ruling 
power, nor by family custom, nor by ad¬ 
verse possession (if such there could be in 
a case like this), has Chinto’s branch of the 

family . acquired a right to perpetual 

management of the village of Ahire or in 
consequence to resist its partition.” 

It may be worthwhile to refer to a case 
— ‘7 Ind App 162 (PC) (F)’, the head-note 
of which is that ‘Deshghat Watan’ or pro¬ 
perty held as appertaining to the office of 
Desai is not to be assumed ‘prima facie’ to 
be impartible. The burden of proving 
impartiality lies upon the Desai; and on 
his failing to prove a special tenure, or a 
family or district or local custom to that 
effect, the ordinary law of succession applies”. 

(36) In — ‘Sahebrao v. Jaiwantrao’, AIR 
1933 PC 171 (H), the Privy Council was con¬ 
cerned with an ‘inam’ certificate issued to the 
claimant, the head of the senior branch of a 
family of ‘deshmukhi watandars’ in Berar. 
That grant was for personal maintenance to 
the claimant, his descendants and co-sharers. 
It was held that the grant could not be con¬ 
strued as if it were to the claimant and his 
descendants subject only to the obligation to 
maintain the co-sharers, and that a co-sharer 
was entitled to possession of his share as 
stated in the ‘inam’ certificate. The case is 
easily distinguishable because the cosharers 
were entitled to the ‘inam’ dues, though only 
to the extent of their shares. In the present 
case, the grant is to the service holder and 


not to any other person. The analogy of the 
case cited cannot therefore avail the plaintiff. 

(37) In — ‘Shrinivasrao v. Vinayakrao’, AIR 
1949 PC 9 (I), this question did not arise. 
The case was decided on the terms of the grant 
and the Inam Rules, and it was held that 
neither the grant nor the Inam Rules suggest¬ 
ed that primogeniture was to be the order ol 
descent or that the estate was to be held as 
impartible. That was not a case of a service 
grant, and no question arose either in that 
case or the one cited from Nagpur Law Report, 
of any resumption of a service grant. That case 
also, therefore, does not cover the present con¬ 
troversy. 

(38) Under the Berar Patels and Patwaris Law, 
1900, which consolidated the rules relating to 
the office of Patels and Patwaris in Berar, it is 
provided as follows: 

“S. 9 (1) — The emoluments appertaining to 
the office of Patel or Patwari shall be enjoyed 
solely by the person for the time being holding 
the office”. 

and 

“S. 20 — A Civil Court shall not exercise juris¬ 
diction with respect to any claim by any per¬ 
son to the office of Patel or Patwari, or to any 
emolument appertaining to the office, or on. 
account of any injury caused by exclusion from 
the office”. 

(The proviso is not material). 

Patels nominated by the Jagirdars are ‘piima 
facie’ governed by the law and the sections quot¬ 
ed above. It would thus appear that the position 
in this State is different from the one existing 
in the Bombay Presidency. 

(39) It would thus appear that the Berar 
Patels and Patwaris Law, read with section 190 
of the Berar Land Revenue Code, would entitle 
the revenue authorities to resume the lands | 
granted to the Patel family. Sub-sections (1)| 
and (2) of S. 190 of the Berar Land Revenue 
Code, 1928, read as follows: 

“(1) If alienated land has been granted on con¬ 
dition that the holder shall render certain 
services or incur expenditure for the benefit 
of the community or any section thereof, and 
the holder fails to render such services or to 
incur such expenditure to the satisfaction of 
the Deputy Commissioner, or, if the holder 
transfers the land in such a manner that in 
the opinion of the Deputy Commissioner the 
purpose of the grant is likely to be defeated, 
the Deputy Commissioner may declare such 
land to be forfeited. 

(2) Land forfeited under this section shall 
vest in the Crown for the purposes of the Pro¬ 
vince free of all encumbrances and shall be re¬ 
granted on the original conditions in accor¬ 
dance with rules made under this law”. 

Shri Prabhune attempted to limit the first 
sub-section in its application by adverting to the 
Statement of Objects and Reasons appended to 
the new Code. His contention was that the 
section was intended to apply to land granted 
for religious or charitable purposes. That, how¬ 
ever, is not permissible and, in our judgment, 
the purpose and intent of the section of the 
Berar Land Revenue Code must be deduced from 
its own words. As Viscount Finlay observed in> 
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—'Krishna Ayyangar v. Nallaperumal Pillai’. 
AIR 1920 PC 56 (J) 

“Ko statement made on the introduction of the 
measure or its discussion can be looked at as 
affording any guidance as to the meaning of 
the words.” 

, words as they stand do not limit the 

operation of the section. 

(40) It was argued that the reasons given by 
Government in making the resumption were 
wrong because the service was continued to be 
performed by the holder of the office & it was no 
concern of Government how the remuneration 
for the service was enjoyed. In our judgment, 
that is not a cogent argument. As was observed 
•in — ‘Laulatrao v. Province of Bombay’. AIR 
1947 Bom 340 at p. 342 (K) 

"But because Government gives a wrong reason 
tor something it does, the wrong reason does 
not operate to abrogate the operative part of 
the resolution, since it is not necessary for 
Government to give any reason at all.” 

The resumption of the ‘patelki huq inam’ lands 
lay in the pleasure of Government and it was 
not open to anyone to contend that Government 
in making the resumption gave a reason which 
:was not valid. 

(41) We have already referred to section 20 of 
the Berar Patels and Patwaris Law. 1900, and 
that section has also been quoted. Clauses (a), 
(b) and (n) of sub-s. (1) of S. 192 of the Berar 
Land Revenue Code reads as follows: 

‘‘192 (1). Except as otherwise provided in this 
Law, or in any other enactment for the time 
being in force, no Civil Court shall entertain 
any suit instituted or application made to 
obtain a decision or order on any matter which, 
the Governor in Council or any Revenue officer 
is, by this Law, empowered to determine, 
decide or dispose of; and in particular and 
without prejudice to the generality of this 
provision, no Civil Court shall exercise jurisdic¬ 
tion over any of the following matters: 

(a) any claim against the Crown relating to 
lands held under treaty, or to lands granted, 
or held on political tenure; 

(b) any claim against the Crown to lands re¬ 
ferred to in S. 190 or relating to the assessment, 
forfeiture or re-grant of such lands; 

(n) any claim against the Crown relating to 
any property or emoluments appertaining to 
the office of any hereditary officer or servant.” 

If the resumntion in this case la}' in the plea¬ 
sure of Government and the lands having been 
resumed were granted to Amritrao and came to 
be recorded after Amritrao’s death in the name 
of Vishwasrao, the appellant, it is futile to argue 
that Government could not resume the grant 
because it was being enjoyed not by the officiator 
but by a person who was not the working Patel. 
A suit thus would not lie and would be barred by 
the operation of the sections above quoted. 

(42) The decision of the Court of the first 
instance was, therefore, correct. We set aside 
the decree of the lower appellate Court and in 
its place substitute the decree of the trial Court. 
The plaintiff’s claim shall stand dismissed with 
costs in all the three Courts. 

C/D.H. Appeal allowed. 
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MANGALMURTI AND DEO JJ. 

Mahadeo Murlidhar, Petitioner v. Jwala¬ 
prasad Mishra and others, Respondents. 

Misc. Petn. No. 70 of 1953, D/- 27-4-1953, to 
quash order of Election Tribunal, Rajnandgaon, 
D/- 30-1-1953. 

Representation of the People Act (1951), Ss. 
34, 85, 90 — Power of Election Tribunal to 
allow amendments. 

A petition cannot be dismissed either 
under S. 85 or under S. 90, sub-s. (4) for 
contravening S. 84. The inference is, 
therefore, inevitable that the petition can 
be brought in order by permitting the peti¬ 
tioner to make appropriate amendments by 
withdrawing the declaration which _ the 
petitioner does not seek to enforce. (1880) 

5 AC 214; AIR 1953 Bom 293, Rel. on. 

(Para 13) 

M. N. Phadke and B. L. Gupta, for Petitioner; 
M. R. Bobde and K. G. Chendke, for Non-ap¬ 
plicant No. 1. 

CASES REFERRED TO: 

(A) (’36) AIR 1936 Nag 157: ILR (1936) Nag 
73 

(B) (’49) AIR 1949 PC 239: 76 Ind App 139 

(PC) 

(C) (1880) 49 LJ QB 577: 5 AC 214 

(D) (’53) AIR 1953 Bom 293: 55 Bom LR 334 

ORDER: This petition, purporting to be one 
under Arts. 226 and 227 of the Constitution for 
issue of a writ of ‘certiorari’ and directions to quash 
the final order of the Election Tribunal, Rajnand¬ 
gaon in Election Petition 292 of 1952, decided on 
30-1-1953, is made by Shri Mahadeo Paliwal whose 
election was set aside by the Tribunal. It was 
held that he was disqualified for being chosen as 
a member of the State Legislature in view of 
S. 7(d), Representation of the People Act, 1951 
(43 of 1951), hereinafter called the Act, and that 
consequently acceptance of his nomination paper 
was illegal and invalid. The Tribunal further held 
that the acceptance materially affected the result 
of the election. 

(2) It may be stated at the outset that this find¬ 
ing was not challenged before us during the course 
of arguments though we pointedly brought it to 
the notice of the learned Counsel for the appli¬ 
cant & asked him why the Court should interfere in 
his favour under the extraordinary jurisdiction 
under Art. 226. Setting aside the order of the Tri¬ 
bunal means to permit the petitioner to exercise 
his rights as member of the Legislature when he 
is disqualified to do so. All that the learned 
Counsel submitted was that the Tribunal having 
acted without jurisdiction this finding is not bind¬ 
ing on the applicant must be ignored. 

(3) Non-applicant 1 Dr. Jwala Prasad Mishra 
presented an election petition by post to the Elec¬ 
tion Commission, which was received by it on 22- 
5-1952. By the notice dated 8-7-1952 the attention 
of the non-applicant was directed by the Election 
Commission to the provisions of S. 81 of the Act 
and R. 119(b) made thereunder and he was asked 
to show cause why the petition should not be dis¬ 
missed under S. 85 for non-compliance with the 
provisions of S. 81 inasmuch as the petition which 
contained a prayer for a declaration that the elec¬ 
tion to the said double-member constituency was 
whollv void was presented beyond the limitation 
prescribed by R. 119 (b). It was further stated that 
this notice was without prejudice to the provi¬ 
sions of the law applicable to the case. 

In showing cause non-applicant 1 stated that he 
could claim alternative reliefs without making 
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separate applications and separate deposits as secu¬ 
rity for costs and that this was sufficient cause 
within the meaning of the proviso to S. 85 to 
condone the delay under that proviso. He request¬ 
ed that the delay be condoned. It was further 
submitted that even if relief for one declaration 
was barred by time, it could t not entail the dis¬ 
missal of the petition as a whole and that the 
reliefs which were within limitation were bound to 
be considered on merits by the Election Tribunal, 
and that in view of the law points involved the 
questions raised by the Election Commission should 
better be left to be decided by the Election Tri¬ 
bunal which would be the proper forum for de¬ 
ciding them. He prayed for a hearing if the matter 
was to be decided by the Election Commission. The 
Election Commission did not pass any order un¬ 
der S. 85 but constituted the Election Tribunal 
under S. 86 for the trial of the petition. That 
petition was duly published by the Election Tribunal 
in the official gazette. 

(4) In his written statement the applicant plead¬ 
ed that the petition was liable to be dismissed ‘in 
limine’ for non-compliance with the mandatory 
provisions of Ss. 81 and 83 of the Act and as barred 
by time under R. 119(b). It was further pleaded 
that the constitution of the Tribunal was ‘ultra 
vires’ the Election Commission as the petition did 
not comply with the provisions of S. 83 of the Act. 
The applicant prayed that these contentions be 
tried as preliminary issues. 

(5) On 7-11-1952 non-applicant 1 made an appli¬ 
cation praying for leave to withdraw the relief 
that the election was wholly void and also to de¬ 
lete paras. 5 to 10 of the petition. On 14-11-1952 
the Tribunal allowed the petitioner to delete paras 
5 to 10 in spite of opposition, and asked the appli¬ 
cant to make consequential amendments in the 
written statement which was done. The case was 
adjourned for hearing arguments on the question 
whether non-applicant 1 could be allowed to with¬ 
draw the alternative relief clause. At the ad¬ 
journed hearing the applicant again raised the ob¬ 
jection that it was not permissible for the Tribu¬ 
nal to allow withdrawal of the allegations in paras. 
5 to 10. On hearing arguments the Tribunal stated 
that the decision on the objection would be given 
in the final order. 

(6) The applicant then presented Miscellaneous 
Petition No. 16 of 1953 to this Court for directing 
the Election Tribunal to decide the election peti¬ 
tion as made to the Election Commission without 
any amendment and to decide first the preliminary 
objections raised by the applicant. That petition 
was dismissed on 6-4-1953 as no security deposit 
was made. 

(7) The applicant contends that the Election 
Tribunal had no jurisdiction to permit withdrawal 
of the allegations in paras. 5 to 10 and should have 
dismissed the petition as barred by time since the 
delay was not condoned and the Election Tribunal 
had no jurisdiction to condone the delay. It was 
further contended that the petition did not con¬ 
form to the provisions of Ss. 81 and 83 of the Act 
and was not made w'ithin the time prescribed by 
R. 119(b) and that the Tribunal had no alterna¬ 
tive but to dismiss the petition in view of the 
mandatory provisions of S. 90, sub-s. (4). The ap¬ 
plicant also disputed the finding that he was dis¬ 
qualified for standing for the election; but, as 
we have stated, this ground was not pressed at 
the hearing. The learned Counsel for the appli¬ 
cant further contends that the applicant having 
been duly elected a member had a right to be a 
member of the State Legislature and his election 
could be called in question only by an election peti- 
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tion presented in the manner provided by the Act. 

(8) The learned Counsel for the contesting non¬ 
applicant contends that this Court has no juris¬ 
diction to question the decision of the Election 
Tribunal because it is constituted by the Election 
Commission which is not amenable to the juris¬ 
diction of this Court and because it is not required 
by lav/ to have its sittings within its territorial 
jurisdiction. It was further contended that the 
jurisdiction of this Court was excluded by Ss. 105 
and 170 of the Act read with Art. 329(b) of the 
Constitution. 

(9> The prayers in the election petition are; 

(a) It be declared that the election of respondent 
1 is void and that the petitioner who had 
secured the next higher number of votes for 
the general constituency from the aforesaid 
constituency has been duly elected, 

(b^ or, in the alternative, that the election for 
the Jangjir-Pamgarh constituency is wholly 
void, 

(c) or, in the alternative, the election of respon¬ 
dent 1 is void. 

(10» Section 83(1) of the Act requires the elec¬ 
tion petition to state concisely all material facts 
cn which the petitioner relies and to be signed by 
him and verified in the manner laid down in the 
Code of Civil Procedure for verification of plead¬ 
ings. Sub-section (2) requires the petition to be 
accompanied by a list duly signed and verified in 
like manner, setting forth full particulars of the 
corrupt or illegal practice alleged by the petitioner 
etc. Section 84 enables the petitioner to claim 
any one of the following declarations: 

(a) that the election of the returned candidate 
is void; 

(b) that the election of the returned candidate is 
void and that he himself or any other candi¬ 
date has been duly elected; 

(c) that the election is wholly void. 

Section 81 provides that an election petition 
calling in question any election may be presented 
cn one or mere of the grounds specified in sub- 
ss. (1) and (2) of S. 100 and S. 101 in such form 
and within such time as may be prescribed. Sec¬ 
tion 100 gives the grounds for declaring the elec¬ 
tion to be void. Section 101 refers to the grounds 
on which a candidate other than the returned 
candidate may be declared to have been elected. 
Rule 119 prescribes the time within which the 
election petition shall be presented. Sub-rule (a) 
provides for limitation where the election petition 
is against a returned candidate. Sub-rule (b) pro¬ 
vides for limitation where there are more re¬ 
turned candidates than one at an election and 
the election petition calls in question the election 
as a whole. Thus the limitation for reliefs (a) and 
(c) is to be computed in accordance with R. 119(a) 
and that for the relief (b) in accordance with 
R. 119(b). 

(11) It is conceded that the petition in so far as 
it seeks the declaration that the election is 
w'holly void is beyond time, but it is con¬ 
tended that the petition for a declaration that 
the election of the returned candidate, i.e., the 
applicant, is void is within limitation and the Tri¬ 
bunal was bound to decide the case for this decla¬ 
ration on merits and that the whole petition 
could not be dismissed as barred by time. It ls 
also contended that the Tribunal had power to 
allow non-applicant 1 to withdraw^ the allegations 
in paras. 5 to 10 and abandon the relief that the 
election is wholly void and that the decision of 
the question whether a particular application or 
relief is barred by limitation does not affect the 
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jurisdiction of the Tribunal to entertain the peti¬ 
tion. 

The Tribunal was created by the Election Com¬ 
mission under S. 36 of the Act and S. 90, sub-s. (4) 
of the Act empowered the Tribunal to decide 
whether the election petition complied with the 
provisions of Ss. 81, 83, or S. 117. A tribunal is 
required to decide whether an application for re¬ 
lief before it is within limitation. Reliance was 
placed on — ‘Devidas v. Nilkanthrao’, AIR 1936 
Nag 157 (A), where it has been held that jurisdic¬ 
tion is entirely independent of the manner of its 
exercise; the former involves the power to act at 
all and is independent of the decision reached in 
the exercise of that power; and the latter is con¬ 
fined to the authority to act in the particular way 
in which the Court does act. It is argued that 
a tribunal does not act illegally or with material 
irregularity when it decides wrongly the matter 
within its competence because it has jurisdiction 
to decide wrongly as well as rightly. It is con¬ 
ceded that if an erroneous decision results in the 
tribunal exercising jurisdiction not vested in it 
by law or failing to exercise the jurisdiction so 
vested, the decision is revisable as was held in — 
‘Joy Chand v. Kamalaksha’, AIR 1949 PC 239 (B). 

(12) According to the learned Counsel for the 
applicant the Tribunal was bound to decide the 
preliminary objection that the petition was liable 
to be dismissed for non-comnliance with the manda¬ 
tory provisions of Ss. 81 and 83(2) of the Act and 

R. 119(b) and unless it found that the petition 
complied with these provisions it had no juris¬ 
diction to decide the case on merits and hold of 
the Act. Reliance was placed on Art. 329(b) of the 
Constitution which provides that no election shall 
be called in question except by an election petition 
presented to such authority and in such manner 
as may be provided for by or under any lav/ made 
by the appropriate Legislature. The learned Coun¬ 
sel therefore submits that unless the election peti¬ 
tion strictly conformed to these provisions, his 
election could not be challenged. 

(13) As already stated, S. 84 enables a petitioner 
to claim any one of the declarations specified in 
that section whereas the petitioner (non-applicant 
1) claimed all the three declarations. It may be 
that a separate deposit is required for each decla¬ 
ration on the ground that it forms a separate peti¬ 
tion; but we express no opinion thereon as it was 
not raised or argued before us. It is however clear 
that a petition cannot be dismissed either under 

S. 85 or under S. 90, sub-s. (4) for contravening 
S. 84. The inference is therefore inevitable that 
the petition can be brought in order by permitting 
the petitioner to make appropriate amendments by 
withdrawing the declaration which the petitioner 
does not seek to enforce. The petition in the in¬ 
stant case, if so amended, would be a petition in 
accordance with Ss. 81, 83 and 117 of the Act. This 
power of amendment is conferred not only by 
S. 90, sub-s. (2) but by sub-s. (4) as well. That sub¬ 
section reads thus: 

“Notwithstanding anything contained in S. 85, the 

Tribunal ‘may’ dismiss an election petition which 

does not comply with the provisions of S. 81, 

S. 83 or S. 117.” 

Even if the Election Commission fails to consider 
the defects in the election petition or does not 
dismiss the petition under S. 85, it shall be lawful 
for the Election Tribunal to dismiss the petition 
for the various defects unless it allows appropriate 
amendments. The use of the word “may” is very 
significant. No doubt, it does not empower the 
Court to act contrary to law; but it is a permissive 
or enabling expression. It always means “may” 
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and does not mean “must”. There are however 
cases in which for certain reasons where a person 
is by statute entrusted with a power it becomes his 
duty to exercise it and the expression “may” has 
in that case to be interpreted as “shall”. 

As stated by Earl Cairns in — ‘Julius v. Bishop of 
Oxford’, (1880) 5 AC 214 (C): 

“But there may be something in the nature of 
the thing empowered to be done, something in 
the object for which it is to be done, something 
in the conditions under which it is to be done, 
something in the title of the person or persons 
for whose benefit the power is to be exercised, 
which may couple the power with a duty and 
make it the duty of the person in whom the 
power is reposed, to exercise that power when 
called upon to do so. Whether the power is 
one coupled with a duty such as I have described 
in a question which, according to our system of 
law, speaking generally, it falls to the Court of 
Queen’s Bench to decide, on an application for 
a ‘mandamus’. And the words ‘it shall be law¬ 
ful’, being according to their natural meaning 
permissive or enabling words only, it lies upon 
those, as it seems to me, who contend that an 
obligation exists to exercise this power, to show 
in the circumstances of the case something 
which, according to the principles I have men¬ 
tioned, creates this obligation.” 

Such conditions do not exist in the instant case. 
On the contrary, the deliberate use of the word 
“may” in S. 90, sub-s. (4), as opposed to “shall” 
in S. 85, is significant. While it is not open to 
the Election Commission to allow amendments, the 
Election Tribunal is empowered to do so not only 
by the use of the expression “may” in S. 90, sub-s. 
(4) but also by the provisions of sub-s. (2) of the 
section and S. 92 which confer on the Election 
Tribunal the power possessed by a civil Court in 
the trial of suits. We cannot accept the argument 
of tlie learned Counsel for the applicant that the 
trial begins with the hearing of evidence. That is 
not the sense in which the word “trial” has been 
used in S. 90, sub-s. (2), which is as under: 

“Subject to the provisions of this Act and of any 
rules made thereunder, every election petition 
shall be tried by the Tribunal, as nearly as may 
be, in accordance with the procedure applicable 
under the Code of Civil Procedure, 1908 (Act 5 
of 1908), to the trial of suits.” 

On receipt of the election petition the Tribunal 
causes a copy of it together with a copy of the 
list of particulars to be served on each respondent 
and publishes it in the official gazette as required 
by the rules. The trial thus commences when 
the Tribunal proceeds to deal with the petition. 
The Tribunal therefore possesses the power to 
allow amendment of the petition or abandonment 
of the relief for a declaration. It is a power exer¬ 
cised by a civil Court during the trial of a suit. 

(14) The same view has been expressed in — 
‘Sitaram Hirachand Birla v. Yograjsingh’, AIR 
1953 Bom 293 (D), wherein it has been observed 
that when in the same statute with regard to the 
same subject-matter the expression “shall” is used 
in one section and “may” in another, it is not 
possible to hold that these two expressions wer# 
used with the same meaning & connotation. It has 
been further held therein that an Election Tribunal 
has power in proper cases to permit amendment 
of an election petition under S. 90, sub-s. (2) of 
the Act, and to allow the applicant to bring it in 
conformity with S. 83. We respectfully agree with 
this view. 
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(15) We are therefore of the opinion that the 
Election Tribunal did not act without jurisdiction 
or contrary to law in allowing non-applicant 1 to 
withdraw the allegations in paras. 5 to 10 of the 
petition and in proceeding only with the trial of 
the other declaration whether the election of the 
applicant was void. 

(16) In this view, it is not necessary for us to 
examine in this case the various other contentions 
raised by the parties before us. 

(17) The application therefore fails and is dis¬ 
missed with costs. Counsel’s fee Rs. 100/- if cer¬ 
tified. 

B/D.H.Z. Application dismissed. 
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MUDHOLKAR J. 

The G. I. P. Railway Senior Institute, Ajni, 
Nagpur and another, Defendants-Applicants v. 
Mohit Kumar Barat, Plaintiff-Non-applicant. 

• Civil Revn. Case No. 365 of 1952, D/- 17-4- 
1953, to revise order of Addl. Judge to 1st civil 
Judge 2nd class, Nagpur, D/- 28-1-1952. 

(a) Civil P. C. (1908), O. 29, R. 1 — Unregis¬ 
tered club — Juridical person — Suit against — 
<Club—Suit against). 

An unregistered and non-proprietary 
club is not a juridical person and as such 
cannot sue or be sued. Where it has to be 
made liable, the proper course is to sue 
individually the members thereof or 1o sue 
only those persons who have rendered 
themselves personally liable in respect of a 
contract or tort as the case may he. AIR 
1945 Bom 465, Distinguished. (Para 8) 

Anno: Civil P. C., O. 29, R. 1 N. 3, Pt. 1. 

(b) Civil P. C. (1908), O. 1, Rr. 8 and 10(2) 
— Applicability to club — (Club — Suit 
against). 

Order 1, R. 8 would apply only where 
there is a properly constituted suit before 
the Court. Where a suit is brought against 
an unregistered and non-proprietary club 
it is not a proper suit at all and therefore 
to such a suit the provisions of O. 1, R. 8, 
cannot be applied. Order 1, R. 10 (2) also 
cannot be applied as even this provision 
envisages a proper suit. (Para 10) 

Anno: Civil P. C., O. 1, R. 8 N. 4; O. 1, R. 10 
N. 10. 

K. V. Tambay, for Applicant; V. B. Mandpe, 
for Non-applicant. 

CASES REFERRED TO: 

(A) (’98) 1898 All W N 138: 20 All 497 

(B) (’91) 14 Mad 362 

.(C) (’25) AIR 1925 Sind 244: 88 Ind Cas 784 

(D) (’27) AIR 1927 All 789: 103 Ind Cas 45 

(E) (’45) AIR 1945 Bom 465: 47 Bom LR 465 

ORDER: This is an application for revision by 
the G.I.P. Railway. Senior Institute, Ajni, and Shri 
Y. P. Kulkami, Divisional Transportation Superin¬ 
tendent, G.I.P. Railway Nagpur, who are defendants 
to a suit instituted by the plaintiff-non-applicant. 

(2) The plaintiff has claimed in his suit refund 
of a sum of Rs. 500/- alleged to have been deposit¬ 
ed by him with the Railway Institute by way of 
security together with interest thereon and re¬ 
covery of arrears of salary. 

(3) The defendants in the suit are described 

thus; 


“The G.I.P. Railway Senior Institute, Ajni Nagpur 
by its President, Treasurer, Secretary and Mem¬ 
bers of the Managing Committee, all of Nagpur, 
tahsil and district Nagpur viz. 

(1) Shri Y. P. Kuikami, Divisional Transporta¬ 
tion Superintendent, G.I.P. Railway Nagpur, 
President qnd Treasurer, G.I.P. Railway, 
Senior Institute, Ajni. 

(2) Shri M. Ryton, Driver, G.I.P. Railway, Ajni, 
Honorary Secretary, G.I.P. Railway, Senior 
Institute, Ajni. 

(3) Shri F. X. Lobo, Divisional Engineer, G.I.P. 
Railway, Nagpur, Vice-President, G.I.P. Rail¬ 
way, Senior Institute, Ajni. 

(4) Shri Naronha, Yard Foreman, G.I.P. Railway, 
Ajni. 

(5) Shri M. Trinidad, Guard, G.I.P. Railway, 
Ajni. 

(6) Shri Y. M. Joshi, Guard, G.I.P. Railway, 
Ajni. 

(7) Shri H. Khan, Controller, G.I.P. Railway, 
Ajni. 

(8) Shri E. Joseph, Controller, G.I.P. Railway. 
Ajni. 

(9) Shri A. Roache, Driver, G.I.P. Railway, Ajni. 
All members of the Managing Committee. 
G.I.P. Railway, Senior Institute, Ajni. Nag¬ 
pur. 

(4) On behalf of the defendants the following 
are among the other objections taken to the form 
of the suit: 

"14. None of the defendants except Mr. E. Joseph 
was either on the Managing Committee or any 
office-bearer in the year 1942 at the time when 
the plaintiff alleges that he was first appointed 
in the service of the Institute. None of the de¬ 
fendants took any part whatsoever in the ap¬ 
pointment of the plaintiff as servant of the Insti¬ 
tute. As a matter of fact, about the time of his 
appointment none of the defendants except Mr. 
Joseph and Mr. Ryton had any concern with the 
Institute. There is thus no liability whatsoever 
on the defendants about the cause of action 
referred to in the plaint and the defendants 
have no liability whatsoever in the matter. This 
suit against the defendants impleaded is thus 
not maintainable. 

15. The plaintiff has to sue the persons who 
appointed him or the members who constituted 
the Institute at the time of his appointment. 
This suit not being against such persons is not 
maintainable and should be dismissed. 

16. Mr. Joseph and Mr. Ryton who were mem¬ 
bers of the Institute or any particular member 
cannot be sued unless the remaining members 
of the Institute are also impleaded as co-defen¬ 
dants. The suit against Mr. Joseph and Mr. 
Ryton or any other member of the Institute is 
also bad for non-joinder of all the members of 
the Institute and is liable to be dismissed.” 

(5) After the written statement was filed, the 
plaintiff applied for the amendment of the plaint 
and also made an application under O. 1, R. 8. 
Civil P. C. Both the applications were opposed 
by the defendants, but they were allowed on 2-2- 
1951. By the amendment and consequent on the 
grant of the application under O. 1, R. 8. the plain¬ 
tiff was allowed to sue the defendants in their 
representative capacity, that is, as representing 
the members of the G.I.P. Railway Institute and 
notices were ordered to issue to all the members of 
the Institute by publication. 

(6) On 28-11-1951 the plaintiff made another 
application. By this application he wanted to 
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amend the description of the defendants by strik¬ 
ing out reference to defendants 1 to 9 as members 
of the Managing Committee, by joining 14 other 
members of the Institute as defendants to the suit 
and by stating that these persons were sued indi¬ 
vidually as well as on behalf of all the members 
of the G.I.P. Railway Senior Institute. This appli¬ 
cation was opposed by the defendants but was 
granted by the Court below. It is against the grant 
of this application that the defendants have come 
up to this Court. 

(7) The main point taken on behalf of the de¬ 
fendants is that the Club is not a juridical person 
and as such it cannot be sued in its own name. 
It is said that in such a case all the members of 
the Club should be sued or, if the liability is in¬ 
curred by only some members of the Club, then 
those members of the Club should be sued. Ac¬ 
cording to ihe learned counsel, the suit as laid is 
bad. Where such is the case, it is argued, the 
plaintiff cannot be allowed to add defendants un¬ 
der O. i. R. 10(2 >. Civil P. C. 

(8) That an unregistered and non-proprietary 
club is not a juridical person and as such cannot 
sue or be sued has been held, in — ‘N. W. P. Club 
v. Sadullnh’, 20 All 497 (A); — 'Micnael v. Briggs’, 
14 Mad 332 (Bj; — ‘Scott Oldfield v. Firm of Co¬ 
operative Stores’, AIR 1925 Sind 244 (C) and — 
‘Bhagwandas v. Pinjra Pole Pashu Anathalaya’, AIR 
1927 All 789 (D). Where an unregistered and non¬ 
proprietary association like a club has to be made 
liable, the proper course is to sue individually the 
members thereof or to sue only those persons who 
have rendered themselves personally liable in res¬ 
pect of a contract or tort as the case may be. 

(9) I am aware of the view taken by Kama J. 
in — ‘Harishchandra v. Craig’, AIR 1945 Bom 455 
(E), to the effect that a suit of this kind can be 
brought against a society through ail its members. 
That case, however, rested largely on the pleadings 
in the case, the failure of the defendants to 
challenge the order under O. 1, R. 8, Civil P. C. 
at the appropriate stage and the rules of that 
society. The view taken in the cases cited earlier 
appears to me to be correct and I have no hesita¬ 
tion in following it. 

(10) The question then is whether the provi¬ 
sions of O. 1, R. 8, Civil P. C., can be resorted to 
in this case. It seems to me that O. 1, R. 8. would 
apply only where there is a properly constituted 
suit before the Court. Where a suit is brought 
against an unregistered and non-proprietary club 
it is not a proper suit at all and therefore to such 
a suit the provisions of O. 1, R. 8, cannot be ap¬ 
plied. No doubt, under O. 1, R. 10(2), the Court has. 
power to strike out a party improperly joined or 
to join as party one who ought to have been joined 
in the suit. But even this provision envisages a 
proper suit. 

(11) In this view the application for revision must 
be allowed. Accordingly I allow it with costs. 
Counsel’s fee Rs. 25/-. 

B/V.R.B. Revision allowed. 


Accused challaned under Ss. 186 and 506, 
Penal Code, on basis of report of range 
officer —- Report held did not amount to 
complaint — As the Court acted without 
jurisdiction with regard to a part of the 
trial under S. 186 the whole proceedings 
were vitiated by the illegality committed 
and conviction based on such proceedings 
cannot stand. AIR 1936 Nag 86; AIR 1937 
Bom 160; AIR 1939 Bom 129, Rel. on. 

(Paras 5, 6) 

Anno : Cr. P. C., S. 4(1)(H) N. 13; S. 195 N 
3, 3a, 4. 


J. P. Dwivedi, for Applicants; W. B. Pendhar- 
kar. Govt. Pleader, for the State. 

CASES REFERRED TO : 

(A) (’36) AIR 1936 Nag 86: ILR (1936) Nag 
50: 37 Cri LJ 587 

(B) (’37) AIR 1937 Bom 160: ILR (1937) Bom 
256: 38 Cri LJ 654 

(C) (’39) AIR 1939 Bom 129: 40 Cri LJ 579 

ORDER: The applicants Banshilal and Nathu- 
ram were convicted and each sentenced to under¬ 
go 2 concurrent terms, one of 3 months’ rigorous 
imprisonment under S. 186 and the other of 
months rigorous imprisonment under S. 506, Penal 
Code, by the Second Class Magistrate, Sakti; and 
the District Magistrate, Raigarh, affirmed the con¬ 
victions but reduced the sentences to 2 concurrent 
sentences of 6 weeks rigorous imprisonment in each 
case. Tlie applicants have now come up in revi¬ 
sion to this Court. 


(2) The prosecution case was, briefly stated, as 
follows. On 7-9-1951, Narsingprasad (P. W. 1). range 
officer, went with the search warrant Exhibit P-1, 
which had been issued by the Divisional Forest 
Officer, Raigarh Division to the house of the appli¬ 
cant Nathuram in order to search for young bam¬ 
boo shoots which had been stolen. Nathuram did 
not permit him to search the house and uttered 
the following threat: 

“If any body will carry out the search, I will kill 
him; and if any body enters the house, I will 
lock it from outside.” 

Narsingprasad then went to search the house of 
Mohan Teli, but the applicant Banshilal Inhibited 
him from entering it and said: 

“Who is that ‘sala’ who would take the search of 
my house. I am patel of the village. I will kill 
that ‘sala’ who will search the house. His dead 
body will go back from this place.” 

(3) Narsingprasad was accompanied by Jhaduram 
(P. W. 3) and Baldeo (P. W. 4) on those occa¬ 
sions; and Chandilal, constable, was with him 
when Banshilal refused to permit a search of his 
house and threatened the range officer. The latter 
made the report Exhibit P-2 at the Sakti police- 
station, 10 miles away, on 8-9-1951 and in it cited 
as witnesses Chandilal (P. W. 2) and Jhaduram 
(P. W. 3) but not Baldeo (P. W. 4). 
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HEMEON J. 

Banshilal Dukhiram and another, Accused- 
Applicants v. The State. 

Criminal Revn. No. 170 of 1952, D/- 28-11- 
1952, to revise order of Dist. Magistrate, Rai¬ 
garh, D/- 14-4-1952. 

Criminal P. C. (1898), Ss. 4(1) (h), 195(1) (a) 

- 7 * Offences falling under S. 195(1) (a) and out¬ 
side it. 


(4) The applicant Nathuram in examination 
denied that he had inhibited the range officer 
Narsingprasad from searching his house or that 
he had threatened him, but he admitted that he 
had opened the door of his house for him, al¬ 
though he could not explain why the search had 
not taken place. The applicant Banshilal admitted 
that he had prohibited Narsingprasad from €n ter- 
ing his house, but he denied that he had threatened 
to beat him. After the charges had been read out 
to the applicants, they both pleaded guilty anci 
admitted that they had prevented him from search¬ 
ing their houses and had threatened to beat nun. 
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(5) The accused were challaned under Ss. 186 
and 506, Penal Code, on the basis of a report made 
by Narsingprasad, but S. 195(1) (a), Criminal P. c.. 
.ays down that no Court shall take cognizance of 
any offence punishable under Ss. 172 to 188, Penal 
Code, except on the complaint in writing of the 
public servant concerned or of some other public 

• servant to whom he is subordinate. “Complaint” 
is defined in S. 4(l)(h) ‘ibid’; and in — ‘Emperor 
v. Babulal Munnilal’, AIR 1936 Nag 86 (A), Gruer 
J. has held that the report of a police officer, whe¬ 
ther in a non-cognizable or in a cognizable offence, 
does not amount to a complaint. The Second 
Class Magistrate, Sakti, was, therefore, not em¬ 
powered to take cognizance of the offence under 
S. 186, Penal Code, although he was entitled to 
take cognizance of the offence under S. 506 ‘ibid’. 

(6) As the Court acted without jurisdiction with 
regard to a part of the trial, the whole proceedings 
are vitiated by the illegality committed and any 
conviction based on such proceedings cannot stand. 
This was the view taken in — ‘Rudragouda Rachan- 
gouda v. Emperor’, AIR 1937 Bom 160 (E), by a 
Division Bench; and it was followed in —- ‘Ram- 
chandra v. Emperor’, AIR 1939 Bom 129 at p. 137 

c .\- 1 am i. n respectful agreement with those 

rulings; and it follows that the trial of the appli- 

cants under S. 506, Penal Code, was also without 
jurisdiction. 

(7) The convictions and sentences are, therefore, 
set aside and the proceedings are quashed. 

B/D.H.Z. Convictions set aside. 
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CHOUDHURI J. 

Sheonarayan Sheckishan, Judgment-debtor- 
Appellant v. Khemraj Moziram, Decree-holaer- 
Respondent. 

Misc. First Appeal No. 116 of 1947, D/-23-2- 

J953, from Order of Civil Judge, First Class 
Harda, D/- 24-2-1947. 

Civil P. C. (1908), Ss. 47, 96 and 2(2) — 
Appeal. 

An order under S. 47 in order to be ap¬ 
pealable as a decree must have the essen¬ 
tial characteristics of a decree as defined 
m S. 2(2), that is, it must give formal ex¬ 
pression of an adjudication conclusively 
determining the rights of the parties. 

(Para 8) 

An order deciding the preliminary issue, 
as to whether the orders of the Debt Re¬ 
lief Court and the findings were ‘ultra 
V1 res’ which would depend on the finding 
whether the provisions of the Relief of In¬ 
debtedness Act were or were not complied 
with by the Debt Relief Court and whe- 
er the Courts did not act according to 
ne powers conferred on them under the 
riaM ° 6s not conclu sively determine the 
in S the f )arties with regard to matter 

amn C + r ° versy anc * therefore does not 
amount to a decree under S. 2(2). Hence 

Atp S JJf?, Sealable. AIR 1940 PC 105; 

DlVin 19 ^ Cal 33? ; AIR 1936 Pat 250, 

Distinguished. (Para 13) 

S. P ' C> S - 47 N ' 84 > 86 ’ S - 96 N - n ’ 

Respondent* 36 ’ fcr A PP ellant : A - p . Sen, for 
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CASES REFERRED TO : 

(A) (’40) AIR 1940 PC 105: ILR (1940) Mad- 

599 (PC) 

(B) (’51) AIR 1951 Mad 56: ILR (1951) Mad 

393 (FB) 

(C) (’36) AIR 1936 Pat 250: 162 Ind Cas 486 
(D A q (49 ^ AIR 1949 Cal 337: IL R U945) 2 Cal 

(’ 42 > AI & 1942 Nag 3: ILR (1941) Nag 

/ Gw 

(F) (’97) 1 Cal WN 374: 24 Cal 725 

ORDER: This is an appeal filed by Sheonara¬ 
yan, judgment-debtor, against the finding dated. 
24-2-1947 passed by the Civil Judge, First Class, 
Haraa, in Civil Suit No. 83 of 1929 decided on 
15-7-1930. 

(2) Tne respondent Seth Khemraj had obtain- 
ea a preliminary decree for sale of tne village 
Lalmali m Harca tahsil against the defendant. 
He filed an application on 13-7-1937 for making 
tiie decree final. During the pendency of the 
application, the judgment-debtor applied to tne 

^■ on i ca ^ a ^ on Board, Harda. for settlement 
of his debts including the mortgage decree in 
favour oi the respondent. The proceedings for 
maKing the decree final were stayed by the Deot. 
Conciliation Board. 

(3) Before the debt could be settled, the Debt 
Conciliation Board came to an end and the appli¬ 
cation was transferred to the Debt Relief Court. 
Harda, where the decree-holder raised an objec¬ 
tion that the debt of one Kanhaiyalal shown as 
a creditor was fictitious and also that the defen¬ 
dant had property worth about Rs. 40,000/- and 
was in a position to pay the debt, and therefore 
the Debt Relief Court had no jurisdiction. Tne 
objections of the decree-holder were overruled 
The decree-holder went up in revision and the 
case was remanded for fresh evidence. 

(4) After the case was remanded, the judg¬ 
ment-debtor added two more creditors viz Seth 
Gulubchand and Wasudeo. The Presiding officer 
in spite of the objection raised by the decree- 
holder against these creditors decided that the 
defendant was not in a position to pnv and 
assumed jurisdiction. Against this order, the 
decree-holder went up in revision to the Addi¬ 
tional District Judge, Hoshangabad, challenging 
the jurisdiction of the Additional Presiding 
Officer, Harda, raising tne same contentions 
which he had raised in the Court below The 
Additional District Judge rejected the revision 
on 15-1-1943 on technical ground that the decree- 
holder should have filed a revision against the 
final order which was passed by the Additional 
Presiding Officer. 

(5) The contention of the decree-holder is that 
the Additional District Judge refused to exercise 
jurisdiction which he had for deciding the ques¬ 
tion whether the jurisdiction of the Additional 
Presiding Officer in determining the debt of the 
defendant was exercised according to law. The 
decree-holder therefore contended that the order 
dated 15-1-1943 passed by the Additional District 
Judge was ‘ultra vires’ and not binding on him, 
and he was entitled to oroceed in getting his pre¬ 
liminary mortgage decree made final. 

(6) The appellant ‘inter alia’ contended that 
the legality of the orders and the findings of the 
Debt Relief Court could not be challenged and 
the application for making the decree final made 
by the decree-holder was not maintainable The 
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lower Court framed the following preliminary 
issues 

Issues. Findings. 

1. Whether it is open to the applicant to question 
the legality or correctness of the orders pass¬ 
ed by the Debt Relief Court or the Revisionai 
Orders of the A.D.J. in this proceeding? ...Yes 

2. Is the application for final decree tenable? 
...... ...... ...... ...... ...... ...... ...... ...... es 

The lower Court overruled the objection raised 
by the appellant and relying on ‘Secy, of State v. 
Mask & Co’. AIR 1940 PC 105 (A) and several 
other decisions of the Nagpur High Court, held 
that it was open to the respondent to question the 
legality or correctness of the orders passed by 
the Debt Relief Court or the revisionai orders 
of the Additional District Judge in this proceed¬ 
ing, and that the application for making the 
decree final was maintainable. It is against this 
order of the lower Court that the judgment- 
debtor has come up in appeal. 

(7) The learned counsel for the respondent 
raised a preliminary objection that no appeal 
lies against the order dated 24-2-1947 passed 
by the Court of the first instance rejecting the 
preliminary objection as the order does not 
finally determine the rights of the parties. 
Reliance was placed on — ‘Desikachariar v. 
Ramchandra\ AIR 1951 Mad 56 (FB) (B). The 
learned counsel for the appellant contended 
that the lower Court entirely overlooked the 
fact that the claim of the respondent had 
already been discharged under S. 10(4), Relief 
of Indebtedness Act by the order of the Addi¬ 
tional District Judge dated 15-1-1943 and thus 
the lower Court was in error in not applying 
the law to the facts of the case and the pro¬ 
cedure adopted, and hence the order was ap¬ 
pealable. The following cases were cited : 
— ‘Janki Das v. Kalu Ram’, AIR 1936 Pat 
250 (C); — ‘AIR 1940 PC 105 (A)’; — ‘Syam 
Chand v. Calcutta Stock Exchange Association 
Ltd.\ AIR 1949 Cal 337 (D) and — ‘Nanhoo 
Nyader v. Zillimul Mishrilal’, AIR 1942 Nag 
3 (E). 

(8) An order under S. 47, Civil P. C. in order 
to be appealable as a decree must also have 
the essential characteristics of a decree as de¬ 
fined in S. 2(2) Civil P. C., that is, it must 
also give the formal expression of an adjudi¬ 
cation conclusively determining the rights of 
the parties. If it is not so, the order is not 
appealable. 

(9) ‘Jogidishuary v. Kailash Chundra’, 24 Cal 
725 (F), is the leading decision defining an 
order in execution ‘vis-a-vis* the definition of 
a decree. The learned Judges at p. 739 have 
laid down the following proposition : 

“It is not every order made in execution of 
a decree that comes within S. 244. If that 
were so, every interlocutory order in an 
execution proceeding, such as an order 
granting or refusing process for the exami¬ 
nation of witnesses would be appealable: 
and far greater latitude would be given of 
appealing against orders in such proceedings 
than is allowed as against orders made in 
suits before decree — a thing which could 
hardly have been intended. An order in 
execution proceedings can come under S. 
244 only when it determines some question 
relating to the rights and liabilities of par¬ 
ties with reference to the relief granted by 


the decree; not when, as in this case, it 
determines merely an incidental question as 
to whether the proceedings are to be con¬ 
ducted in a certain way.” 

This decision has been followed in — ‘AIR 
1951 Mad 56 (B)*, in which it has been held 
that : 

“On a combined reading of Ss. 47, 2(2) and 
96, Civil P. C., it is apparent that an appeal 
from an order in execution would lie only 
if the following three conditions are complied 
with : (1) the order must relate to execu¬ 
tion, discharge or satisfaction of the decree 
between the parties to the suit; (2) it shall 
conclusively determine the rights of the 
parties with regard to all or any of the mat¬ 
ters in controversy; (3) such conclusive de¬ 
termination of the rights is with reference 
to the Court in which such rights are decid¬ 
ed.” 


(10) ‘Janki Das v. Kalu Ram (C) (cit. sup.)’, 
was a civil revision dealing with the question 
whether a Court should grant or reject a 
prayer to try preliminary issue of law under 
O. 14. R. 2, Civil P. C. In — ‘Secy, of State 
v. Mask & Co. (A) (cit. sup.)’, the case con¬ 
sidered was under the Sea Customs Act. As 
it provided special provision for appeal against 
the order of the Assistant Collector of Cus¬ 
toms, further challenge of the order in the 
civil Court was excluded. That stage has not 
yet been reached in the case here. 

(11) In — ‘Syam Chand v. Calcutta Stock 
Exchange Association Ltd. (D) (cit. sup.)’, the 
case involved two sets of issues. Decision of 
one in favour of the plaintiff was found only 
to dispose of the case. The question of deci¬ 
sion on the other set of issues one wav or the 
other would not have disposed of the case. 
It was therefore held that the first issue should 
be decided first. 


(12) In — ‘Nanhoo Nyader v. Zillimul 
Mishrilal (E) (cit. sup.)’, it was held that when 
no notice under S. 7, C. P. Debt Conciliation 
Act was served on the creditor, the applica¬ 
tion of the debtor was not effectively admit¬ 
ted. None of the cases relied on behalf of the 
appellant is in point here.. It is not the ap¬ 
pellant's case that the preliminary issue should 
not have been decided first. What is challeng¬ 
ed bv the appellant is the preliminary finding 
that it is open to' the respondent to question 
the legality or correctness of the order passed 
by the Debt Relief Court or the rewsional 
orders of the Additional District Judge in this 


Dceeding. 

C13) The order of the lower Court deciding 
diminary issue does not conclusively deter- 
ne the rights of the parties with regard to 
5 matter in controversy, that is whether the 
lers of the Debt Relief Court and the find- 
r S were ‘ultra vires’ which would depend 
’ the finding whether the provisions of the 
t were or were not complied with by the 
bt Relief Court and whether the Courts did 
t act according to the powers conferred on 
>m under the Act. The order therefore does 
t amount to a decree as defined under S^ 
>) Civil P. C., and hence it is not appeal 


14) For the reasons recorded above, the 
eal fails and is dismissed with costs. 
yj KS Appeal dismissed. 
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Shriram Latuji, Applicant v. Saolaram Govind, 
Non-Applicant. 

Civil Revn. No. 99 of 1952, D/- 24-12-1952, 
to revise order of Dist. J., Akola, D/- 7-11-1951. 

Provincial Insolvency Act (1920), Ss. 24, 25 and 
S — Duty of Court. 

Where a debt is alleged and it is denied 
by a debtor, the duty of the insolvency 
Court is to examine into the existence of the 
debt. It cannot refer the creditor to another 
civil suit. (Para 10) 

Under the Insolvency Act, the Court has 
power to enquire into the genuineness of the 
debts denied by the debtor, and that power 
extends to judgment debts also. The enquiry 
may be made at the instance of the official 
receiver or the debtor himself. This does 
not, however, mean that the Court is bound 
to enquire into the allegations of the debtor 
in every case. There may be a case in which 
the debt was contested in a regular suit and 
upheld. The debtor in such a case cannot ask 
the Insolvency Court to re-investigate the 
matter on the same allegations: Case law 
Rel. on. (Para 16) 

Anno: Prov. Ins. Act, S. 25 N. 1. 

C. P. Kalele, for Applicant; D. W. Kathaie, lor 
Non-Applicant; P. R. Padhye appears amicus 

curiae. 

CASES REFERRED TO : 

(A) (’53) AIR 1953 Nag 189: (Civil Revn. No 
729 of 1952, D/- 17-11-1952) 

(B) (1875) 44 LJBk 63: LR 10 Ch 373 
<C) (1872) 20 WR 322: 26 LT 174 

(D) (1885) 55 LJQB 45: 16 QBD 315 

(E) (1892) 67 LT 401: (1892) 2 QB 633 

(F) (1907) 66 LJKB 644: (1907) 2 KB 23 

(G) (’30) AIR 1930 Mad 751: 129 Ind Cas 650 

(H) (’28) AIR 1928 All 380: 108 Ind Cas 147 

(I) (’32) AIR 1932 Bom 253: 138 Ind Cas 442 

ORDER : This is a revision by Shriram 
hereafter called the debtor, against the order, 
dated 7-11-1951, of the District Judge, Akola 
confirming the order of adjudication passed by 
the Civil Judge, Class I, Khaingaon. 

(2) The facts are these. Saolaram, hereafter 
called the creditor, obtained a decree for Rs. 
2,440/- in civil suit No. 41-B of 1947 on 1-5- 
1947 against the debtor. The debtor has also 
executed a bond, dated 24-9-1947 for Rs. 2.275/- 
in favour of the creditor who has instituted 
a suit (civil suit no. 60-B of 1948) for recovery 
of the amount due on the bond and the suit 
impending. The creditor has filed another suit 
(civil suit no 59-B of 1948) on a second bond 
dated 25-12-1947 for Rs. 1,085/- and that suit 
is also pending. Further, the creditor is an 
assignee of a decree for Rs. 375/- in civil suit 
No. 347 of 1947 against the debtor. 

creditor filed a petition under S. 9 
or the Provincial Insolvency Act bn 13-1-1949 
lor adjudging the debtor as insolvent and for 
appointment 0 f a receiver. He alleged that 
the debtor was indebted to him to the extent 
of Rs. 6.175/-. He had committed two acts of 
insolvency. Firstlv. he had fil-d a compromise 
Petition in the High Court in First Appeal 
No 49 of 1947 arising out of a suit for parti¬ 
tion and separate possession filed bv him and 
his mother against his un^le Sakharam Tuka- 
1954 Nug./5 A. 6 


ram and the compromise provides that the 
debtor would not prosecute the appeal and 
the judgment of the trial Court would stand. 
According to the creditor the compromise is 
fraudulent and collusive with an intention to 
defeat and delay the creditors of the debtor. 
The second act of insolvency consists of an 
execution of a ‘karar kharedikhat’ by the debtor 
on or about 6-12-1948 in favour of his uncle. 
This was done to defeat and delay the claims 
of the creditors. 

(4) The petition was opposed by the debtor 
who denied that he was indebted to the ex¬ 
tent of Rs. 6,175/-. Regarding the decree, he 
stated that it was cohusive and fraudulent 
while the bonds executed by dim were also 
bogus, fraudulent and without consideration 
and were, therefore, void. He denied that he 
had committed any act of insolvency. He 
averred that the^ compromise was genuine and 
the transfer in favour of his uncle Sakharam 
Tukaram was intended to be a mortgage and 
was made for the purpose of enabling him to 
carry on agricultural business and to meet the 
expenses of litigation. 

(5) The first Court did not enquire into the 
allegations of the debtor in respect of the 
debts. It only examined the acts of insolvency 
alleged by the creditor. It found that the act 
of withdrawal of the appeal by the debtor 
was not an act of insolvency, but regarding 
the transfer to Sakharam it held that it was 
made with the intention to defeat or delay the 
creditors and was an act of insolvency on the 
part of the debtor under S. 6(b) of'the Act. 
The debtor was, therefore, adjudged insolvent. 

(6) The debtor took the matter in appeal. 
Regarding the debts, the lower appellate 
Court observed : 

“The debtor has failed to show that the debts 

were bogus. He was, therefore, clearly in¬ 
debted to more than Rs. 500/-.” 

Regarding the act of insolvency, its conclusion 
was the same as that of the trial Court. 

(7) The contention of Shri Kaiele, learned 
Counsel tor the debtor, is that it was the duty 
ot the Court to enquire into the existence of 
the alleged debts due to the creditor. The 
lower appellate Court was also wrong in as¬ 
suming that the debts exceeded Rs. 500/- 
without proof. He says that the transfer was 
not a sale and did not in any way prejudice 
the rights of the creditor. The property was 
already under attachment and the creditor 
was not affected by the transfer by reason of 
S. 64. Civil P. C. Further, as the transfer ac¬ 
cording to the creditor was bogus, it could not 
amount to an act of insolvency and there was 
no intention to defeat or delay his creditors. 

(8) When this case first came up before us, 
the non-applicant creditor was not represented. 
As an important question of law was involv¬ 
ed, we asked Shri P. R. Padhye to act as ‘ami¬ 
cus curiae’. We have heard him and also Dr. 
D. W. Kathaley v/ho appears for ihe creditor 
We are indebted to Shri Padhye for his assist¬ 
ance. The contention of Dr. Kathaley is that 
no enquiry regarding debts can be mad- be¬ 
cause the debtor admitted the debts in his 
statement, dated 16-9-1949. According to him, 
the judgment-debts are not ooen to ’chalfeng'*' 
and, at any rate, one of them was based on 
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consent and no appeal could have been pre¬ 
ferred against the judgment in view of S. 9G, 
Civil P. C. Further, it is not open to this 
Court to go into the question of fraud which 
is one of fact. He urges that the compromise 
of the appeal was an act of insolvency. 

(9) The conditions on which a creditor may 
proceed against a debtor are laid dowi\ in S. 
9 of the Act which is as follows : 

“(1) A creditor shall not be entitled to pre¬ 
sent an insolvency petition against a debtor 
unless, — 

(a) the debt owing by the debtor to the 
creditor, or, if two or more creditors 
join in the petition, the aggregate amount 
of debts owing to such creditors, amounts 
to five hundred rupees, and 

(b) the debt is a liquidated sum payable 
either immediately or at some certain 
future time, and 

(c) the act of insolvency on which the peti¬ 
tion is grounded has occurred within three 
months before the presentation of the 
petition.” 

The acts of insolvency are enumerated in S. 

6 of the Act. 

(9a) One of the essential conditions for 
making a petition is that the debt must amount 
to Rs. 500/-. The question is whether this 
condition has been fulfilled in the present case. 
We do not agree that the debtor admitted the 
debts alleged by the creditor. His statement 
is as follows : 

“It is admitted that the non-applicant is in¬ 
debted to this applicant, but the extent of 
the debt and its legality is denied.” 

This cannot be construed as an admission 
that the debts due to the creditor amount to 
Rs. 500/-. 

(10) The debts alleged by the creditor fall 
under two heads : (1) judgment debts and 
(2) debts which form the subject matter of 
the two suits which may be described as non¬ 
judgment debts. The debtor does not admit 
any of the debts. Where a debt is alleged and 
it is denied by a debtor, the duty of the in¬ 
solvency Court is to examine into the exist¬ 
ence of the debt. It cannot refer the creditor 
to another civil suit. This rule is laid down 
by us in — ‘Deorao v. Ramji’, AIR 1953 Nag 
189 (A). Section 25 of the Act requires that 
the insolvency Court should be satisfied with 
the proof of the right of the creditor to pre¬ 
sent the petition. The creditor has to prove 
the existence of debts amounting to Rs. 500/-. 
In view of the allegations of the debtor, it 
was the duty of the Insolvency Court to hold 
an enquiry regarding the existence of the 
debts evidenced by the two bonds dated 24-9- 
1947 and 25-12-1947. The argument on behalf 
of the creditor is that the petition would still 
be maintainable excluding the non-judgment 
debts because the judgment debts exceed Rs. 
500/-. They are binding and cannot be en¬ 
quired into. 

(11) The main question in this revision 
is whether it is open to the Insolvency 
Court to go behind a judgment debt 
at the instance of a debtor and en¬ 
quire into his allegations as regards their 
existence. The provisions of Ss. 9 and 25 are 
similar to those in the Bankruptcy Act, 1883. 


In English Courts, the view is that a Court off 
Bankruptcy has power notwithstanding judg¬ 
ment to enquire into consideration for an 
alleged debt. One of the well known cases is 
the decision of the Court of Appeal in — ‘Ex 
parte Kibble : Re Onslow’, (1875) LR 10 Ch. 
373 (B). The facts were that Onslow disputed 
a judgment debt in the bankruptcy proceed¬ 
ing on certain grounds. These were upheld’ 
by the Registrar who held that the debt was- 
void and refused to make an adjudication. 
Kibble appealed and the appeal was dismissed. 
James L. J. made the following observation : 

“It is a settled rule of the Court of Bank* 
ruptcy that the consideration for a judgment 
debt may be enquired into, and we ourselves- 
have acted upon it in the case that has 
been referred to : — ‘Ex parte Chatteris, 
re the Earl of Orkney’, (1872) 26 LT 174 (C). 
There are obviously very strong reasons for 
this rule. The object of bankruptcy admi¬ 
nistration is to secure the just distribution, 
of a debtor’s assets among his real creditors. 

If a judgment were always conclusive, a. 
man might allow any number of judgments 
to go by default in favour of friends or re¬ 
latives without any debt being due to them 
at all.” 

This decision was followed by Court of Ap¬ 
peal in — ‘Ex parte Lennox. In re Lennox*,. 
(1885) 16 QBD 315 (D), where the following, 
rule was laid down : 

“The Court of Bankruptcy has power to go 
behind a judgment and inquire into the con¬ 
sideration for the judgment debt, not only 
at the instance of the trustee in the bank¬ 
ruptcy of the debtor upon the question of 
the proof of the debt, but also at the inst¬ 
ance of the judgment-debtor himself upon 
the hearing of a petition by the judgment- 
creditor for a receiving order, even though 
the debtor has consented to the judgment; 
and, if on the hearing of the petition facts 
are alleged by the debtor, of which evidence 
is tendered, and which, if proved, would 
show that, notwithstanding the judgment, 
there is, by reason of fraud or otherwise, 
no real debt, the Court ought not to make 
a receiving order without first inquiring into- 
the truth of the debtor’s allegations.” 

In that case the defendant questioned the debt 
in bankruptcy proceeding. The objection of 
the debtor was overruled and the Registrar 
held that a debtor was not entitled to go be¬ 
hind the order and a receiving order was 
made. The order of the Registrar was set 
aside and an enquiry was ordered. 

(12) We may refer to two other decisions. 

In — ‘In re Fraser, ex parte Central Bank of 
London’, (1892) 2 QB 633 (E), it was held : 

“Upon the hearing of a creditor’s petition 
for a receiving order against a judgment- 
debtor the Court of Bankruptcy has power, 
at the instance of the debtor himself, to go 
behind the judgment and to enquire into 
the validity of the debt, even though the 
debtor has previously applied in the action 
to set aside the judgment, and his applica¬ 
tion has been refused, and the refusal affirm¬ 
ed by the Court of Appeal.” 
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In — ‘In re Van Laun, ex parte Chatter ton’, 
(1907) 2 KB 23 (F), the head-note runs as 
iollows : 

“No judgment recovered against the bank¬ 
rupt, no covenant ior payment given by 
or account stated with him, can deprive the 
trustee in bankruptcy of ins right and duty 
to investigate the nature and grounds of 
the claim made against the bankrupt’s estate; 
the trustee is, therefore, entitled to go be¬ 
hind these forms and to require satisfactory 
evidence that the debt on which the proof 
founded is a real debt.” 

(13) In William’s Law and Practice in 
Bankruptcy (16th Edition, 1949) at page 63, 
it is stated : 

“This power of the court to enquire 
into the consideration for a judgment 
debt, whether on a mere question of 
proof, or where the debt is sought 
the debtor has consented to the judgment, 
to be used for the purpose of obtaining a 
receiving order, is very wide. Even where 
if he alleges that, in spite of the judgment, 
there was no real debt, e.g., by reason of 
fraud, the court, before making a receiving 
order, will inquire into the truth of the alle¬ 
gation; and the consideration may be en¬ 
quired into even where the judgment has 
been affirmed on appeal. So also, where 
the judgment was obtained by the compro¬ 
mise of an action, if the court, after inquir¬ 
ing into all the transactions leading up to 
the compromise can see that although not 
fraudulent it was unfair and unreasonable, 
the court will not treat the judgment debt 
as a good petitioning creditor’s debt.” 

In Mulla’s Law of Insolvency at page 121 
(Tagore Law Lectures, 1929), the following 
observation occurs : 

“The petitioning creditor’s dqbt must be a 
real debt, that is, a debt for a considera¬ 
tion. The Insolvency Court therefore has 
power to go behind a judgment and inquire 
into the consideration even for a judgment 
debt, and this although the judgment may 
have gone by default or by consent.” 

(14) Dr. Kathaley relies on the decision in 

— ‘Narasimha Sastri v. Official Assignee, 
Madras’, AIR 1930 Mad 751 (G). The facts 

in that case are distinguishable. There the 
decree was an ‘ex parte’ decree. The judg¬ 
ment-debtor was arrested in execution of the 
decree. He sought the protection of the Insol¬ 
vency Court. He impugned the decree on 
the ground that the pronote on which the de¬ 
cree was obtained was a fictitious one and 
that he had not been properly served He 
was declared insolvent. The Official Assignee 
held that the debt was not proved. There was 
an appeal against his order and the applica¬ 
tion of the creditor was dismissed by Kumara- 
swami. Shastri, J. The Division Bench took 
the view that the judgment-debtor should 
have applied to get the decree set aside with¬ 
in 30 days from the date of his arrest. He 

i? 1 i ,J° do so - The learned Judges observed 
that the debtor himself, therefore, cannot get 
rid of that decree assuming it was a wrong 
or an unjust decree’. There was no allega- 

T?. f . fr * ud as here - We do n °t think that 
the Division Bench intended to lay down the 

rule that in no circumstances can a judgment- 

debtor question the existence of a judgment 


debt. Their attention does not appear to have 
been drawn to the decisions in — ‘(18/5) LR 
10 Ch 373 (B)’ and —‘(1885) 16 QBD 315 (D)\ 
with which we respectiully agree. 

(15) The rule relating to the Court of Bank¬ 
ruptcy was followed by a Division Bench in 
— ‘Ram Lai v. Kashi Charan’, AIR 1928 All 
380 (H), in a case under the Provincial Insol¬ 
vency Act. In India, judgment debts have 
been allowed to be questioned in liquidation 
proceedings under the Companies Act at the 
instance of the liquidator. The Courts have 
followed the principles enunciated in the Eng¬ 
lish cases cited earlier in liquidation proceed¬ 
ings. In — ‘Alimahomed Gularn Hussein v. 
Deccan Match Manufacturing Co. Ltd.’, AIR 
1932 Bom 253 (I), it was held : 

“The liquidator is entitled to ask the Court 
sitting in insolvency jurisdiction to go be¬ 
hind the judgment made against the comp¬ 
any. It is not necessary that fraud or collu¬ 
sion should be shown. It is sufficient if it 
can be shown that there ought not to have 
been a judgment.” 

The position of a liquidator is similar to that 

of an official receiver under the Insolvency 
Act. 

(16) It will thus be clear that under the In¬ 
solvency Act the Court has power to enquire 
into the genuineness of the debts denied by the 
debtor, there is no prohibition express or im¬ 
plied under the Act. The power extends to 
judgment debts also. The enquiry may be made 
at the instance of the official receiver or the 
debtor himself. This does not. however, mean 
thai the Court is bound to enquire into the 
allegations of the debtor in every case. There 
m ay be a case in which the debt was con¬ 
tested in a regular suit and upheld. The 
debtor in such a case cannot ask the Insol¬ 
vency Court to re-investigate the matter on 
the same allegations. 

(17) A judgment is ‘prima facie’ evidence 
against a debtor of the existence of a debt 
There may be, however, cases in which a 
debtor is able to satisfy the Court that there 
is some reason why the judgment debt should 
not be conclusive. There may be circums¬ 
tances tending to show that there has been 
fraud, collusion or miscarriage of justice call¬ 
ing for an enquiry. In the present case there 
has been no enquiry by the Courts below' re¬ 
garding the allegations of the debtor. In fact, 
they did not consider whether they should* 
exercise the pow 7 er of re-examining the exist¬ 
ence and validity of judgment debts. Conse¬ 
quently, the question of our reviewing any 

finding of fact raised by Dr. Kathaley does 
not arise. 

. The jurisdiction of the Insolvency Court 
is attracted if the creditor is able to^ satisfy 
the existence of debts. As the first Court fail¬ 
ed to examine whether the debts w'ere in exis¬ 
tence and were binding on the debtor, the 
order of adjudication cannot be sustained. In 
this view, it is not necessary to express any 
opinion on the findings in respect of acts of 
insolvency alleged by the creditor. It will be 
open to the Insolvency Court to record its 

ll 08 } 1 ! ndin *? n that point after * is satisfied 
th r legall . y recoverable from the 

debtor fulfil the requirements of S. 9 of the 
Act. 
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(19) We set aside the order of adjudication 
and the order of the lower appellate Court. 
We remand the case and direct the Insolvency 
Court to dispose of the applications in the 
light of our decision. The revision is allow¬ 
ed. Costs will abide the result. 

B/M.K.S. Order accordingly. 
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HEM EON AND SEN JJ. 

State v. Bhawani Prasad and others, Non- 
Applicants. 

Misc. Criminal Case No. 137 of 1951, D/- 
25-4-1952, from decree of 1st Addl. Dist. J., 
Nagpur, D/- 31-8-1943. 

(a) High Court Rules — (Nagpur) High 
Court Rules, Ch. 4, R. 16 — Report by Magis¬ 
trate regarding contempt of Court without 
affidavit. 

Rule 16(a) (vi). which requires that a 
petition for action for contempt of Court 
should be accompanied by an affidavit, ap¬ 
plies to a case where the High Court is 
moved by a petition to take action for 
contempt of Court by a party by means of 
a petition. The petition may be by the 
State Government or by a private party. 

A report by a Magistrate is not a petition 
within the meaning of this rule. 

(Para 5) 

There is no bar to any Judge or Magis¬ 
trate reporting to the High Court any mat¬ 
ter of contempt for action committed 
against him or his Court and there is no 
rule enjoining them to send an affidavit in 
support of the report. It is for the High 
Court to call for such affidavit as it con¬ 
siders necessary to enable it to take action 
against the offenders. (Para 5) 

(b) Contempt of Courts Act (1952), S. 3 — 
Newspaper publishing report prejudicial to 
party in a pending case. 

It is contempt to abuse a party concern¬ 
ing a pending case to prejudice mankind 
against persons concerning the cause be¬ 
fore it is heard. 

A fair statement in a newspaper of 
what takes place in a Court of law is privi¬ 
leged. The privilege dees not extend to 
the publication of false opinion on the facts 
of the case which may operate prejudicially 
to a oartv to the oroceedings before the 
Court" AtR 1952 Nag 259 and AIR 1951 
Nag 26, Rel. on. 

Where the gist of a news item was that 
a criminal case pending against a woman 
was false and that the complainant himself 
was the real culprit; 

Held the publication amounted to con¬ 
tempt of Court. (Para 8) 

(c) Contempt of Courts Act (1952), S. 3 — 
Comment on pending case — Intention not 
material. 

The intention of the person commenting 
on a pending proceeding is immaterial in 
deciding if it amounts to contempt of 
Court. The comment is equally action¬ 
able in the absence of an intention to 
interfere with the administration of jus¬ 
tice if it has that tendency or is calculat- 


A. I. R. 

ed to interfere with the administration of 
justice. AIR 1952 Nag 259, Foil. 

(Para 8) 

W. B. Pendharkar, Government Pleader, for 
the State; R. V. S. Mani, for Non-Applicants 1 
and 2 and V. T. Kedar, for Non-Applicants 3 
and 4. 

CASES REFERRED TO : 

(A) (’52) AIR 1952 Nag 34: 1951 Nag LJ 499 

(B) (’52) AIR 1952 Nag 259: ILR (1949) Nag 
640 

(C) (’51) AIR 1951 Nag 26: ILR (1951) Nag 
266: 52 Cri LJ 452 

ORDER: On the report, dated 14-3-1951, of 

Gourishankar Shandilya, a member of the Muni¬ 
cipal Committee. Deori, the police prosecuted Beti 
Bai ‘alias* Bitola under Ss. 294 and 506(1), Indian 
Penal Code in the Court of Shri R. R. Bharos. 
Magistrate Second Class. Rehli. The chalan was 
filed on 26-3-1951. She pleaded guilty. She was 
convicted and sentenced to fines of Rs. 20/- and 
Rs. 30/- under Ss. 294 and 506(1) respectively on 
30-7-1951. 

(2) During the pendency of the case, the follow¬ 
ing news-item appeared in ‘Prahari’ in its issue, 
dated 22-7-1951 of which Rameshwar Prasad Guru 
(N. A. No. 2) is the Editor and Publisher, while 
Bhawani Prasad Tiwari (N. A. No. 1) is the 
printer: 

“ ‘Black deeds of Janapada member’ 

It is learnt from reliable source that (a mem¬ 
ber of?) the congress Janapada of Deori who 
was so to say accused of having caught the 
‘anchal’ of a woman and a report about which 
was made at the local police station, being a 
partisan of the Station-House Officer, the case 
was reversed and started against the woman. 
The hearing of the said case is going on in 
the lower Court at present. It is being dis¬ 
cussed in the public that he called the said 
woman in a hotel, rebuked and scolded her. He 
is a great devotee of officers and from behind 
them reaps undue advantage from the public. 
The Municipal Committee had not given the 
work of supervising lamps to the said person, 
even then taking cover behind it, (he) started 
the case against that woman. Neither is there 
any resolution in the Municipal Committee nor 
is there any order of any officer. This very 
‘khadi* clad leader on his standing of for M.L.A. 
(ship) and future Municipal elections, has even 
resigned from the Municipality, because he al¬ 
ways stands for elections. It is not understood 
why these opportunist leaders have tarnished 
the name of the Government. It is hoped that 
the Government will very soon cast a glance 
of justice towards this. The public has come 
to know him very well. 

The public hopes for an impartial inquiry and 
decision from the Government.” 

‘Subhchintak’ in its issue of 23-7-1951 of which 
Balgovind Gupta (N. A. No. 3) is the printer and 
publisher while Narmada Prasad Khare (N. A. No. 

4) is the editor and publisher, published the 
following news-item: 

‘‘The echo of catching hold of the breast portion 
of the ‘sari’ of a woman in the town. Black deed 
of an opportunist Khadi wearing leader. 

In the local town one famous Khadi-wearing 
leader of Deori who is a Janpad and Municipal 
Member had given proof of his black deed by 
committing the alleged offence of catching hOid 
of the ‘anchal’ (breast-portion of the ‘sari’) of 
a lady in March last. The lady had made a 
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report in that connection also at the local 
station-house. But as the Police Sub-Inspector 
happened to be partial, no case could be started. 
But on the contrary, a case was started against 
the said lady and it is at present pending in 
the Court. The public wants an impartial en¬ 
quiry in respect hereof to be made by the Gov¬ 
ernment as to why in this way a case was ille¬ 
gally instituted against the said lady. The rea¬ 
son appears to be fear at the sight of ‘khadi’.” 

(3) On 10-9-1951, Shri Bharos submitted a report 
for action for contempt of Court against the afore¬ 
said printers and publishers as well as Mst. Beti 
Bai. He observed: 

“It would appear from the two publications that 
Mst. Beti Bai ‘alias’ Betola accused and the two 
newspapers meant to hamper justice by stating 
therein that this Court was trying a false case 
and was siding with the police. By these publi¬ 
cations an offence under contempt of Court has 
been committed.” 

(4) The first contention raised by learned coun¬ 
sel for the non-applicants is that as there was 
no affidavit accompanying the report, the proceed¬ 
ings are not maintainable. Reliance is placed on 
R. 16 of Chap. 4 of the High Court Rules and 
on — ‘State Government, Madhya Pradesh v. 
Vinaya Kumar Parashar’, AIR 1952 Nag 34 (A). 
The second contention is that the publications did 
not refer to the case of Beti Bai. Thirdly, it is 
said that there was no intention to prejudice the 
trial. The non-applicants in their written state¬ 
ments tendered an unqualified apology if it is 
found that they had committed contempt of Court. 

(5) There is no force in the contention that 
the report of the Magistrate should have been 
accompanied by an affidavit. Rule 16(1) (vi). Chap. 
4 of the High Court Rules requires that a peti- 
i tion for action for contempt of Court should be 

accompanied by an affidavit. A report by a Magis¬ 
trate is not a petition within the meaning of this 
rule. This rule applies to a case where this 
Court is moved by a petition to take action for 
contempt of Court by a party by means of a 
| petition. The petition may be by the State Gov¬ 
ernment or by a private party. There is no bar 
to any Judge or Magistrate reporting to this 
Court any matter of contempt for action com¬ 
mitted against him or his Court. There is no 
rule enjoining them to send an affidavit in sup¬ 
port of the report. The object of the report is to 
apprise this Court of the alleged contempt. It is 
for this Court to call for such affidavit as it con¬ 
siders necessary to enable it to take action against 
the offenders. In — ‘AIR 1952 Nag 34 at p. 36 (AY 
it is observed by a Bench of which one of us was 
a member: 

“Tlie High Court is the authority primarily and 
immediately concerned with matters of contempt 
committed against Courts subordinate to it. 
Every Judge and Magistrate has the right to 
report any matter of contempt committed 
against him or his Court to the High Court 
direct, and there are abundant cases where this 
has been done. It is not necessary, and in our 
opinion is most undesirable, that a matter re¬ 
lating so immediately to the administration of 
justice should be referred to outside authorities 
or that permission of any outside authority 
should be sought before an approach is made 
to this Court.” 

The objection is without substance. We may, how¬ 
ever. point out that subsequent to the report, an 
affidavit dated 21-12-1951 of Shri Bharos. an affi¬ 
davit dated 14-2-1952 of S. R. Saini, Reader to 
Shri Bharos, and another affidavit dated 14-2-1952 


of Gouri Shankar Shandilya were filed by the 
learned Government Pleader. 

(6) The second contention is that the publica¬ 
tion as a news-item did not refer to the case 
against Beti Bai. It was pointed out that the 
names of the prosecutor and the accused were not 
mentioned. No details of the case nor the name 
of the Court were disclosed. Learned counsel for 
the non-applicants 1 and 2 suggested in his argu¬ 
ment that the news-item might have reference 
to a case outside the State, and this Court has 
no jurisdiction to take action. There is no sub¬ 
stance in the objection that the reference in 
the news-item was to some other State. Shri 
Bharos in his affidavit has stated that the news- 
item referred to the case of Beti Bai. To the 
same effect is the affidavit of his reader Saini 
who stated: 

“Besides this case no other case of the kind 
about which articles have been published in the 
aforesaid newspapers on the aforesaid dates was 
going on in July 1951.” 

Gourishankar Shandilya in his affidavit affirmed: 

“When my case no. 14/51 (‘The State-through 
Gourishakar Shandilya v. Mst. Beti Bai alias 
Mst, Bitola') was going on in the Court of Shri 
R. R. Bharos Naib Tahsildar, Magistrate Second 
Class, Rehli, I was member of the Janpad Sabha, 
Rehli and Municipal Committee. Deori. 

Articles published in the newspaper ‘Prahari’ 
of Jabalpur in its issue dated 22-7-1951 and the 
newspaper ‘Subhchintak’ of Jabalpur in its issue 
dated 23-7-1951 refer to the above-mentioned 
case No. 14/51 of mine alone.” 

The non-applicants beyond denying that the news- 
items did not refer to the case of Beti Bai did 
not give particulars of the case covered which, ac¬ 
cording to them, was the subject of the news- 
items. On the material before us, we are satis¬ 
fied that the news-items referred to the case of 
Beti Bai in the Court of Shri R. R. Bharos. 

(7) The next question is whether the publication 
of the news-items amounts to contempt of Court 
as opinion was expressed on the merits of the 
pending cases. The suggestion in the ‘Prahari’ 
w r as that the police had wrongly prosecuted 
the woman. The person who should have been 
prosecuted was the member of the Janpad Sabha 
(the reference is to Gourishankar). The offending 
words are: 

“being a partisan of the Station-House Officer, 
the case was reversed and started against the 
woman. The hearing of the said case is going 
on in the lower Court at present.” 

In ‘Subhchintak’, there was a similar reflection on 
the conduct of the police in prosecuting the woman 
instead of the municipal member. It says: 

“The lady had made a report in that connection 
also at the local Station-house. But as the Police 
Sub-Inspector happened to be partial, no case 
could be started. But on the contrary, a case 
was started against the said lady; (and) it is at 
present pending in the Court.” 

(8) It was argued that the intention was not to 
prejudice the trial, but to invite the attention of 
Government. A request was made for an im¬ 
partial enquiry by Government, We do not agree. 
Tire gist of the news-items is that the case against 
the woman was false and the real culprit was 
Gourishankar. It is contempt to abuse a party 
concerning a pending case to prejudice mankind 
against persons concerning the cause before it is 
heard. In — ‘T. B. Hawkins v. D. P. Mishra’, AIR 
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1952 Nag 259 (B>, a Division Bench of which one 

oi us was a parly held: 

“The intention of the person commenting on a 
penning pioceeding is immaterial in deciding 
if it amounts to contempt of Court. The com¬ 
ment is equally actionable in the absence of an 
miention to interfere with the administration 
of justice if it has that tendency or is calculated 
to interfere with the administration of justice. 

.Publications of comments about pending 

cases are to be deprecated and an undertaking 
of the kind is almost always hazardous. News¬ 
papers and others must avoid such comments 
and if they choose to make them, they will do 
so at their own peril.” 

In — ‘Wasudeoraoji Sheorey v. A. D. Mani\ AIR, 
1951 Nag 26 (C), it was held: 

“The publication in newspapers of reports of 
proceedings before a Court of law must be true, 
accurate and without malice. A fair statement 
m a newspaper of what takes place in a Court 
oi law is privileged. The privilege does not ex¬ 
tend to the publication of false opinion on the 
facts of the case which may operate prejudicially 
to a party to the proceedings before the Court.” 

The non-applicants are guilty of contempt of 
Court. 

(9) We do not, however, consider it necessary 
to impose any sentence. The course of trial was 
not arfected by the publications in question. It 
does not appear that the trial Magistrate had read 
them beiore deciding the case. The offences for 
which Beti Bai was tried and convicted were not 
of a serious character. We were also informed 
during the arguments that Gourishankar had in¬ 
stituted criminal proceedings under S. 500, Indian 
Penal Code. The non-applicants in their written 
statements and through their counsel have ten¬ 
dered an apology. In the circumstances, the ends 
of justice will be met by recording our grave 
disapproval of the action of the non-applicants. 
The costs of paper-books will be paid by the non¬ 
applicants. 

B/D.R.R. Order accordingly. 
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money in shop through A — Suit for return of 
m ® n ®y -7 Article applicable held Art 60 and 
not Art. 89 or 62. 19 Bom 775, Rel. on. 

(Para 28) 

aS VS- , Arl - 60 N - 3 - Art - 62 

(d) Limitation Act (1908), Art 60 — 
Demand.” 

The demand which would start limitation 
to run under Art. 60, must be an unquali¬ 
fied and effective demand, also in a sense 
peremptory, for the whole of the amount. 

A mere request for money would not be 
such a demand as to start limitation. AIR 
1932 Mad 685; AIR 1938 Rang 335, Rel. 
on * (Para 34) 

Anno: Lim. Act, Art. 60 N. 8. 

M. R. Bobde and G. B. Shidhaye, for Appel¬ 
lant; D. T. Mangalmurti and S. W. Dhabe, for 
Respondent. 

CASES REFERRED TO: 

(A) (’42) AIR 1942 Oudh 311: 199 Ind Cas 698 

(B) (’37) AIR 1937 Mad 375: 168 Ind Cas 442 

(C) (’95) 19 Bom 775 

(D) (’32) AIR 1932 Mad 685: 139 Ind Cas 164 

(E) (’38) AIR 1938 Rang 335: 1938 Rang LR 468 

JUDGMENT : This is an appeal by the de¬ 
fendant Shamrao against whom a decree for 
Rs. 21.173 with interest from the date of suit 
has been passed. 

(2) The suit, which was for Rs. 1,93,167, was 
brought by the respondent Saraswatibai. The 
relationship of the parties appears from this 
genealogy. 

BAJIRAO DESHMUKH (d) 


I 


Bai 


I 


aji (d) 


I 

Tukaram 
(d. 1912). 


I 

Govindrao 
(d. 1926). 


Parasliram (d. 8. 10. 38) 
married to 

(1) Saraswatibai (piIT.) 

(2) Sundarabai (d. 1938). 


I 

Bhagwantrao 
(d. 1918). 

I 

Shamrao (deft.) 
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HIDAYATULLAH 

AND R. KAUSHALENDRA RAO JJ. 

Shamrao Bhagwantrao, Defendant-Appellant 
v. Mst. Saraswatibai Parashram, Plaintiff- 

Respondent. 

First Appeal No. 103 of 1943, D/- 14-11-1951, 
from decree of 1st Addl. Dist. J., Nagpur, D/- 
31-8-1943. 

(a) Hindu Law — Joint family — Trade — 
Member in charge of one of shops can bind 
joint family in respect of business done there. 

Where a joint family carries on more 
than one ‘business or transacts business at 
more than one shop, the member in actual 
management of the business or the shop is 
capable of binding the family in respect of 
that business or that shop. AIR 1942 Oudh 
311; AIR 1937 Mad 375, Rel. on. (Para 18) 

(b) Debt Laws — C. P. and Berar Relief of 

Indebtedness Act (14 of 1939), S. 8 — Debtor 
not mentioning debt in schedule — Money is 
not lost, if legally due, whatever the conse¬ 
quences of false verification. (Para 22) 

(c) Limitation Act (1908), Arts. 89, 60 and 
62 — Joint family of brothers A and B carrying 
joint family shop — S, A’s wife depositing her 


(3) Saraswatibai is the widow of Rai Sahib 
Parashram, who was cousin of the defendant 
Shamrao. Parashram and Shamrao formed, ad¬ 
mittedly, a joint Hindu family. Parashram 
died on 8-10-1938. Saraswatibai contends that 
he died in jointness while the defendant con¬ 
tends that the co-parcenary came to an end 
on 4-10-1938 on which date Parashram execut¬ 
ed a document. We are, however, not concern¬ 
ed with this plea here, as that point is direct¬ 
ly in issue in F. A. No. 32 of 1943, decided 
by us today. 

(3a) The case of Saraswatibai was that she 
deposited from time to time with the joint 
family, represented by her husband, certain 
sums of money. The plaintiff had inherited 
from her maternal side certain fields (called 
the Shirala estate in this case), and the income 
from these fields was so deposited. Saraswati¬ 
bai also averred that she also deposited the 
proceeds of the sale of certain gold ornaments. 
Saraswatibai contended that these deposits 
were made under an agreement that the money 
would be returned together with interest when¬ 
ever required by her. According to her, these 
deposits amounted to Rs. 21,235-1-9 on 25-1-1924. 

(4) In addition to this Saraswatibai claimed 
that advances were made to third parties from 
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out of her money. The total amount together 
with interest was said to be Rs. 193,167. The 
other sums are not now in dispute as Sara- 
^watibai’s contention was not accepted by the 
trial Judge and no appeal or cross-objection 
has been hied. Shamrao admitted that the en¬ 
tries in the account books showed that the 
sum in deposit in the Badegaon shop (manag¬ 
ed by Parashram) on 25-1-1924 was Rs. 
21,173-1-9. Saraswatibai admits this figure and 
the decree passed in her favour is for this 
amount minus the odd anna and pies. The 
quantum of the decree is not in dispute in this 
appeal. Shamrao only questions the decision 
about his own liability. 

(5) Shamrao denied that any deposit was in 
existence at the time of the death of Parash¬ 
ram. He admitted that the account books show¬ 
ed a ‘khata* account called the ‘Shirala estate 
Khata*. It was, however, alleged that Parash¬ 
ram spent large sums of money from the 
Tamaswadi shop on Saraswatibai’s account in 
the litigation between her and her relatives 
concerning the Shirala estate. These suits 
were C. S. No. 60 of 1393 decided on 16-6-1904 
(together with C. A. No. 69 of 1904 decided 
on 22-4-1905) and C. S. No. 44 of 1912 decid¬ 
ed on 1-12-1913. According to Shamrao. Parash¬ 
ram paid himself out of these deposits and 
thus the deposits, if made were expended. It 
was also contended that after the second 
marriage of Parashram, Saraswatibai resided 
separately from him. This was in 1925, and 
Parashram thereafter repudiated the claim of 
Saraswatibai and refused to give her the 
amount demanded by her and treated the 
money as his own. 

(6) Shamrao admitted that the family was 
joint till 4-10-1938 and that for convenience 
of management Parashram was since 1912 in 
charge of Badegaon shop, in the account books 
whereof the deposits are noted. It was con¬ 
tended that the deposits were made with 
Parashram personally and not with the joint 
family and for which Parashram was personal¬ 
ly liable. Since, according to Shamrao, Parash¬ 
ram died without any assets, Saraswatibai 
could not claim the amount from Shamrao. He 
also pleaded limitation because the suit was 
filed more than 3 years from an effective de¬ 
mand. It was also pleaded that Saraswatibai 
herself did not refer to these deposits in her 
application to the Debt Conciliation Board. 

(7) The learned trial Judge held that the 
deposits were proved, and that on 25-1-1924 
there was a sum of Rs. 21,173, in deposit with 
the joint family. The learned Judge held that 
there was no proof that Parashram spent any 
money over the suits in which the Shirala estate 
was involved, or that Parashram paid himself 
out of the deposits. 

(8) He further held that the deposits were 
made with the joint family and not with Parash¬ 
ram personally and the joint family (or in 
other words Shamrao who obtained the assets 
of the joint family) was responsible to the ex¬ 
tent to which the assets were in his hands. 
The learned Judge further held that the claim, 
was within limitation since Saraswatibai made 
an effective demand only on 22-10-1941 (vide 
Exhibit P-3) and the suit was brought within 
3 years from that date. The claim of Sara¬ 
swatibai was thus decreed to the extent of 


Rs. 21,173 together with interest from the 
date of suit till realization. 

(9) Shamrao in this appeal challenges all 
these findings. The grounds on which these 
findings are challenged are: 

(a) That the suit is barred by time. 

(b) That the deposit, if any, was with Parash¬ 
ram personally and not with the joint family. 

(c) That the managership of Parashram was 
not proved. 

(d) That the entries in the account books do 
not show that there was any obligation to re¬ 
pay. 

These are thus the points for decision in this 
appeal. 

(10) We shall take these points in a logical 
sequence. The first question that arises is 
whether any deposit was ever made. There 
can be no doubt about this because the ac¬ 
count books (which were admitted) showed 
that the income from the Shirala estate was 
being deposited every year from 1914 to 1924. 
The learned Judge of the Court below has 
given an abstract of the entries. Exhibit D-33 
shows that on 19-10-1914 the amount was Rs. 
8.034-0-6. In 1914-15 it was Rs. 13,534: in 
1915-16 Rs. 14,363-7-6; in 1916-17 Rs. 15.223-7-6; 
in 1917-18 Rs. 16.223-7-6; in 1918-19 Rs. 
17,398-7-6; in 1919-20 Rs. 13,648-7-6; and finally 
in 1925 Rs. 21.173-1-9. 

(11) Now the khata is styled as the khata 
of the Sira la estate and the ‘Roj names’ show 
not only deposits but also expenditure. The 
account books arc- those of Badegaon shop, 
which was in the exclusive management of 
Parashram. He was thus the manager of this 
shop belonging to the coparcenary, and these 
entries constitute an admission which has not 
been satisfactorily explained. There is also the 
evidence of Saraswatibai that the amount was 
deposited. Shamrao admittedly has no personal 
knowledge and his evidence that Parashram 
spoke to him that there were no deposits can¬ 
not be believed. In Exhibit P-2 he had aver¬ 
red that Parashram had told him that Sara¬ 
swatibai had squandered this money. If she 
never got this money how could she squander 
it? Naturally this plea was not pressed in the 
case. In any case the statement of Parashram 
would be in his own. interest and would not 
help. 

(12) There is no proof that this amount was 
ever paid. The fact that after 1925 there is 
no further entry is not of much consequence 
because in that year Saraswatibai left her 
husband’s house and took the management of 
her estate in her own hands. No further de¬ 
posits were admittedly made, and the khata 
was, therefore, not renewed. The intervening 
books have disappeared, and each side blames 
the other for having suppsessed them. 

(13) Thus, we> find that in 1925 the Shirala 
deposit stood at Rs. 21,173 as found by the 
trial Judge and that there is no proof that this 
amount was ever paid to Saraswatibai. 

(14-17) We now come to the plea that Sham¬ 
rao paid himself to recover the amount spent 
in the litigation over the Shirala estate. (Their 
Lordships reviewed the evidence in this respect 
and proceeded :) We do not, therefore, accept 
this plea of the defendant Shamrao and con¬ 
firm the finding of the trial Judge that this 
part of the case is not proved. 
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(13) We are also of opinion that the tran¬ 
saction was witn the joint iamily. Parashram 
was the manager of the family ‘vis a vis’ the 
Badegaon shop, and the money was shown not 
mereiy in the ‘knata' account but also in the 
daily cash book of the joint family. Where 
a joint family carries on more than one busi¬ 
ness or transacts business at more than one 
shop, the member in actual management of 
the business or the shop is capable of bind¬ 
ing the family in respect of that business or 
that shop: — ‘Piarey Lai v. Mahadeo Prasad, 
AIR 1952 Oudh 311 at p 313 (A) and —Ram 
krishna v. Manikka’, AIR 1937 Mad 375 at p 
378 (B). There was an implied promise to pay 
even if the evidence of Saraswatibai that there 
was an express agreement be rejected. We 
have, however, no hesitation in holding that 
there was such an agreement, and Parashram 
acted not personally but as a manager on be¬ 
half of the joint family. 

(19) We have held in First Appeal No. 32 
of 1943 decided to-day that the joint family 
continued right upto Parashram’s death on 
8-10-1938. The family was possessed of vast 
property from which the deposit was payable. 

(20) The only question that remains for deci¬ 
sion is whether the claim is within time and 
it is on this ground that the appeal was main¬ 
ly fought. 

(21) There is evidence to show that in 1925 
and thereafter Saraswatibai had to borrow 
money from one Himmatrao and in 1932 again 
from one Laxmanrao Joshi. Her application to 
the Debt Conciliation Board, Exhibit D-8, dated 
10-2-1936 shows the extent oi her indebted¬ 
ness as amounting to Rs. 2712-11-0. In her 
schedule of assets she did not show this de¬ 
posit. It is argued that there is no explana¬ 
tion why this is so. 

(22) It is argued that this was because 
Saraswatibai had asked her husband for the 
money on various occasions and he had repu¬ 
diated her demand and Saraswatibai herself 
treated this money as lost. The fact that 
Saraswatibai filed a wrong schedule would 
not deprive her of her money if it was legally 
due to her, whatever the penalty for a false 
verification may be. We are not impressed with 
the conclusion of the trial Judge that she did 
not know of this deposit though it is likely 
that she did not know the exact amount or 
the extent of the deposits.. 

(23) The question thus is whether Saraswati¬ 
bai had made effective demands upon her hus¬ 
band for the return of her money and had lost 
her claim to it by reason of limitation having run 
out. If she did not make a demand which would 
rob her of her limitation, she would be en¬ 
titled to claim the money, whether or not she 
mentioned the deposit as her assets in the 
Debt Conciliation proceedings. 

(24) There is no positive evidence of de¬ 
mands. Sharmrao’s evidence regarding cer¬ 
tain statements of Parashram anent this are 
not of relevance. Shamrao has no personal 
knowledge. The case, therefore, hinges entire¬ 
ly on what Saraswatibai has stated in Court. 

(25) Before we deal with this aspect of 
the case it is necessary to find out which Arti¬ 
cle of the Indian Limitation Act is apposite. 
According to Shamrao, the case is governed 
by one of the Arts. 36, 48, 49, 62, and 89 of 


the Act. According to Saraswatihai, the mat¬ 
ter falls within Art. 60 of tne Act. Articles 
36, 48 and 49 are so clearly inapplicable that 
they need not be considered. 

(26) Article 89, which creates limitation bet¬ 
ween a principal and his agent would have 
applied if Parashram retained the money in 
his own hands as agent of Saraswatibai. That 
he acted as agent of Saraswatibai in the manage¬ 
ment of her Shirala estate is probably true. 
But as agent he put the money to her account 
in the joint family shop. The agency there¬ 
after did not come into the picture. A differ¬ 
ent juridical relation bound him and the joint 
iamily to Saraswatibai. Article 89< thus haa 
no application to the facts of this case. 

(27) Article 62, which is the sheet-anchor 
of Shamrao’s case is to the following effect : 

‘For money payable by Ihe defen- Three When the 

dant to the plaintiff for money years. money is 

received bv the defendant for the received.* 

•/ 

plaintiff’s use. 

Saraswatibai on the other hand pleads Art. 60, 
which is to the following effect : 

‘For money deposited under an Three When the 
agreement that shall be payable years. demand is 
on demand, including money of made.* 

a customer in the hands of his 
banker so payable. 


(28) There can be no doubt that the latter 
Article governs this case. Saraswatibai swears 
that there was an agreement to this effect. We 
have no hesitation in accepting her story. This 
is borne out also by the entries which are of 
‘amanat khata’. The former Article is not 
appropriate because that would cease to apply 
when Parashram having received the money 
paid it into her ‘khata’ account. The money 
ceased to be in the hands of Parashram, and 
as stated above a fresh juridical relation was 
established between Saraswatibai on the one 
hand and the joint family and Parashram on 
the other. We thus hold that Art. 60 governsr 
this case. See—‘Muncherji Bomanji v. Doramb-I 
ji Jehangir’, 19 Bom 775 (C). 

(29) It remains only to decide whether Sara¬ 
swatibai made such a demand as would start 
limitation against her and whether that was 
three years or more prior to the suit filed on 
4-12-1941. In other words, there should be no 
such demand on or before 4-12-1938. 

(30-33) (Their Lordships went through the 
evidence and concluded :) 


(34) Now the law on the subject what is the 
nd of demand which would start limitation 
run under Art. 60, is well settled. It must 
( an unqualified and effective demand, also 
a sense peremptory, for the whole of the 
nount. A mere request for money would not 
. such a demand as to start limitation. See 
• ‘Subbiah v. Visalakshi’, AIR 1932 Mad 685 
)), and — ‘Daw Hnit v. Anamalai Chettyar, 

[R 1938 Rang 335 (E). 

(35-42) (Their Lordships reviewed the evid- 
ce in the light of these observations and 
ncluded :) A demand for the whole amount 
a peremptory way was never made, lae 
■mand was never more than a request for 
oney, whether from her deposit or from ner 

isband’s coffers. 

(43) In view of this, we do not see any rea- 
n to differ from the conclusion reached oy 
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the learned trial Judge that the claim is not 
time-barred. 

(44) The appeal thus fails and is dismissed 
with costs. 

B/R.G.D. Appeal dismissed. 
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MUDHOLKAR AND SEN JJ. 

State Govt., Madhya Pradesh, Appellant v. 
Maganbhai Dasaibhai, Respondent. 

Criminal Appeal No. 23 of 1952, D/- 25-4-52, 
from order of 1st Class Magistrate, Akola, D/- 
6-10-1951. 

(a) Factories Act (1948), Ss. 92, 62 and 83 — 
Liability of occupier for contravention of pro¬ 
visions of Act or Rules — (C. P. and Berar 
Factories Rules (1949), R. 91). 

An occupier will be liable for contraven¬ 
tion of any of the provisions of the Act or 
rules if the responsibility for observing the 
provisions has not been imposed on some 
other person. If specific duty is laid on a 
particular person, the responsibility for the 
breach will be his. The obligation to main¬ 
tain the registers is imposed on a manager 
and not on an occupier. An occupier can¬ 
not, therefore, be held liable for the failure 
of the manager to comply with the require¬ 
ments of Ss. 62 and 83 and R. 91. The 
occupier cannot be said to have a guilty 
mind when he is not charged with the duty 
of maintaining the registers. 

(Paras 11 and 14) 

(b) Interpretation of Statutes —■ Penal Statute 
— Penal Statutes have to be strictly construed. 

(Para 15) 

(c) Penal Code (1860), S. 40 — Mens rea. 

Unless the statute, either clearly or by 
necessary implication, rules out mens rea 
as a constituent part of a crime, an accused 
should not be found guilty of an offence 
against the criminal law unless he has got 
a guilty mind. (Para 15) 

Anno: Penal Code, S. 40 N. 1. 

W. B. Pendharkar, Government Pleader, for 
the State; N. A. Athalye, for Respondent. 

CASES REFERRED TO: 

(A) (’38) AIR 1938 Nag 406: ILR (1940) Nag 
257: 39 Cri LJ 829 

(B) (’49) Cri. A. No. 1 of 1949, D/- 23-2-1949 
(Nag) 

(C) (’51) Cri. A. No. 236 of 1950, D/- 16-4-1951 
(Nag) 

(D) (’52) Cri. A. No. 268 of 1951, D/- 21-1-1952 
(Nag) 

JUDGMENT: This is an appeal by the State 
Government, Madhya Pradesh, against the 
acquittal of respondent Maganbhai. 

(2) The Patel Oil Mills, Akola, is a factory 
withm the meaning of S. 2 (m). Factories Act, 
1948, (hereinafter called the Act). The respcn- 
dent Maganbhai was the occupier of this factory 
as denned in S. 2 (m). W. J. Thele worked as 
the Manager at the material time. He died 
during the pendency of the trial. 

(3) Shri A. P. Varkhedkar, Inspector of 
Factories, Madhya Pradesh, inspected the Patel 
Oil Mills on 13-9-50. He noticed certain irre- 
gularities which he recorded in his inspection 
report. A complaint against respondent and 


Thete was filed on 30-10-1950 in the Court of 
Magistrate, First Class, Akola. 

(4) The case of the prosecution was that the 
transmission machinery was not securely 
fenced. There was breach of S. 21, punishable 
under S. 92 of the Act. Workers were allowed 
to work without proper entries of their names 
and other particulars being made in the regis¬ 
ter of adult workers. This constituted a breach 
of S. 62, punishable under S. 92 of the Act. 
There was also a failure to maintain the regis¬ 
ter of leave wages with the prescribed entries 
duly filled in. There was a contravention of 
S. 83 read with R. 91 of the Madhya Pradesh 
Factories Rules, punishable under S. 92 of the 
Act. 

(5) On behalf of the prosecution, A. P. Var¬ 
khedkar was examined. The respondent dis¬ 
claimed responsibility for the breaches, if any. 
In his defence he examined 6 witnesses. 

(6) The trial Court held that there was no 
contravention of S. 21. The respondent Magan¬ 
bhai was not liable for any contravention of 
Ss. 62 and 83 and R. 91. The question of 
breaches was not decided. 

(7) The trial Court was light in holding t’mt 
there was no breach of the provisions of S. 21. 
Shamlal (D. W. 1) a Fitter in the Mills, in his 
evidence stated: 

“I was present at the time when the Inspector 
of Factories had come for inspection. That 
time the guards over gears of the expellers 
were removed because one of the gear wheels 
had come out and it had to be refixed. 

This refixation could not be done unless 

guards were taken out. I had refixed 

the wheel and was taking trial of it without 
fixing the guard, and just then the Inspector 
arrived.” 

It does not appear that he was cross-examined 
by the prosecution. To the same effect was the 
evidence of Ishaaue (D. W. 2). Their testimony 
was believed by the trial Court. The finding 
of the trial Court is as follows: 

‘‘I have found that the two gears A and E 
parts of the machinery are dangerous parts 
and needed to be necessarily fenced. Gear C 
was well secured in spite of there being no 
guard and that the wooden gate was an 
appendage and not necessary fencing. I have 
further found that guards of gears A and B 
were thrown off in order to carry out repair¬ 
ing and adjustment of the machinery and this 
act was protected under S. 22.” 

(8) The learned Additional Government 
Pleader did not contest the acquittal under 
S. 92 read with S. 21. 

(9) The learned Government Pleader says 
that the trial Court was wrong in its inter¬ 
pretation of S. 92. According to him, both 
Manager and Occupier are responsible lor con¬ 
travention of any of the nrovisions of the Act 
and the rules. The respondent should have been 
held liable even though the duty was cast on 
the Manager to maintain the registers. 

(10) . w e are of opinion that the trial Court 
was right in holding that the respondent could 
not be held liable for anv contravention of the 
provisions of Ss. 62 and 63 of the Act and R. 91 
by the Manager. 

(11) Section 92 is as follows: 

“Save as is otherwise expressly provided in 
this Act and subject to the previsions of S. 
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93, if in, or in respect of, any factory there 
is any contravention of any of the provisions 
of this Act or of any rule made thereunder 
or of any order in writing given thereunder, 
the occupier and manager of the factory shall 
each be guilty of an offence and punishable 
with imprisonment for a term which may 
extend to three months or with fine which 
may extend to five hundred rupees or with 
both, and if the contravention is continued 
alter conviction with a further fine which 
may extend to seventy-five rupees for each 
day on which the contravention is so con¬ 
tinued.” 

An occupier will be liable for contravention of 
any of the provisions of the Act or rules if the 
responsibility for observing the provisions has 
not been imposed on some other person. If 
specific duty is laid on a particular person, the 
responsibility for the breach will be his. 

(12) Section 62 of the Act enjoins that the 
manager of every factory shall maintain a 
register of adult workers showing certain parti¬ 
culars specified therein. There is no reference 
to an occupier. The breach of S. 62 is punish¬ 
able under S. 92. As the section does not 
require the occupier to maintain the register, 
he cannot be held liable for the failure of the 
manager to comply with the requirements of 
that section. The words in S. 92 “Save as is 
otherwise expressly provided in this Act” 
clearly absolve the occupier from liability for 
the contravention of S. 62 by the manager. 

(13) Section 83 is as follows: 

“The Provincial Government may prescribe 
the keeping by managers _ of factories of 
registers showing such particulars as may be 
prescribed and requiring such. registers to be 
made available for examination by Inspec¬ 
tors.” 

This section also speaks of managers and dees 
:aot refer to an occupier. 

(14) Rule 91 is in the following terms: 

“Leave with Wages Register: (1) The manager 
shall keep a register in Form No. 18 here¬ 
inafter called the “Leave with Wages Regis¬ 
ter”: 

Provided that if the Chief Inspector is of 
the ooinion that any muster-roll or register 
maintained as part of the routine of the 
factory or return made by the manager, gives, 
in respect of any or all of the workers in the 
factory, the particulars required for the 
enforcement of Chap. VIII of the Act, he may, 
by order in writing, direct that such muster- 
roll or register or return shall, to the corres¬ 
ponding extent, be maintained in place of and 
be treated as the register or return required 
under this rule in respect of that factory. 

(2) The Leave with Wages Register shall 
be preserved for a period of three years after 
the last entry in it, and shall be produced 
before the Inspector on demand.” 

: The obligation to maintain the register is 
; imposed on a manager and not on an occupier, 
j An occupier cannot be held liable for the 
I failure of the manager to comply with the 
* requirements of S. 83 and R. 91. 

(15) There are several sections where there 
is no reference to a manager or occupier. 
Section 21 is an instance. In case of contra¬ 
vention of S. 21, S. 92 makes both the occupier 
and the manager liable. There are some pro¬ 


visions under which the responsibility is cast on 
the occupier. In such cases a manager cannot 
be held liable for the contravention. Penal 
statutes have to be strictly construed. It is a 
cardinal principle of criminal law that unless 
the statute, either clearly or by necessary 
implication, rules out ‘mens rea’ as a consti¬ 
tuent part of a crime, an accused should not 
be found guilty of an offence against the 
criminal law unless he has got a guilty mind. 
The occupier cannot be said to have a guilty 
mind when he is not charged with the duty 
of maintaining the register under Ss. 62 and 83 
and R. 91. The decisions in — ‘Provincial 
Govt. C. P. and Berar v. Seth Chapsi Dhanji*, 
AIR 1938 Nag 406 (A); — ‘Provincial Govt., 
C. P. and Berar v. Gajadhar Rudmal’, Cri. A. 
No. 1 of 1949, D/- 23-2-1949 (Nag) (B); — 
‘State Government, Madhya Pradesh v. Jana- 
bpi\ Cri. A. No. 236 of I960, D/- 16-4-1951 (Nag) 
(C); — ‘State Government, Madhya Pradesh v. 
HolkarmaT, Cri. Appeal No. 268 of 1951, D/- 
2-1-52 (Nag) (D) relied on by the learned Gov¬ 
ernment Pleader are inapplicable to the present 
case. 

(16) In — ‘AIR 1938 Nag 406* (A) the pro¬ 
secution was against the manager and agent 
under S. 60 (b) (i) read with S. 42, Factories 
Act. 1934. That case dealt with the question 
of good faith and ‘mens rea’. It was pointed 
out that it was sufficient in a prosecution 
under the Factories Act to prove that the 
accused has infringed the Act or rules under 
the Act. Section 42 was as follows: 

“No adult worker shall be allowed to work 
otherwise than in accordance with the Notice 
of Periods for Work for Adults displayed 
under sub-s. (1) of S. 39 and the entries made 
beforehand against his name in the Register 
of Adult Workers maintained under S. 412' 

There was no reference to manager or occupier. 
In the case of contravention S. 60 made both 
manager and occupier liable. Here the prose¬ 
cution cannot say that the respondent has 
infringed Ss. 62 and 83 and R. 91 as no duty 
was cast by these provisions on him. 

(17) In — ‘Cri. A. No. 1 of 1949, D/- 23-2-49 
(Nag) (B)’ the prosecution was for contraven¬ 
tion of Ss. 42 and 38, Factories Act and of 

R. 48 (i), C. P. Factories Rules, 1935, punish¬ 
able under S. 60. Section 38 did not refer to 
manager or occunier and was in general terms. 

(18) In — ‘Cri. A. No. 236 of 1950, D/- 
16-4-1951 (Nag) (C)’ the prosecution was under 

S. s. 60 (b) (i), 60 (c) and 60 (g), Factories Act, 
1934 In — ‘Cri. A. No. 268 of 1951, D/- 
21-1-1952 (Nag) (D)’ the prosecution was 
under S. 92 of the Act for contravention of 

S. 21. 

(19) We may also point out that the rule— 

“ ‘Mens rea’ is not an essential element in an 
offence under the Factories Act. It is, there¬ 
fore, sufficient in a prosecution under the Act 
to prove that the accused has infringed the 
Act or rules under the Act and it is not 
necessary to show that the accused intended 
to infringe the Act or the rules. Good faith 
is no defence,” 

has to be read in the context of the Act of 
1934. Section 60 imposed a penalty of finef only. 

It was, therefore, regarded as a minor offence. 
Section 92 of the Act, however, imposes a 

punishment of 3 months’ imprisonment or nne. 

* 
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It cannot be classed as an offence on the same 
footing under S. 60 of the former Act. 

(20) The appeal fails and is dismissed. 

B/G.M.J. Appeal dismissed. 
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GRILLE C. J. AND HIDAYATULLAH J. 

Co-operative Central Bank Ltd., Malkapur, 
Appellant v. Mulchand Hirasa Parwar and an¬ 
other, Respondents. 

Letters Patent Appeal No. 12 of 1943, D/- 
16-9-1947, from appellate decree of Pollock J., 
D/- 4-8-43 in S. A. No. 344 of 1942. 

(a) Berar Land Revenue Code (1928), S. 
149(2) — Successor-in-interest of person im¬ 
posing mortgage is bound by mortgage. 

The word ‘imposed’ must be construed 
liberally so as to give a logical and ra¬ 
tional meaning to S. 149(2). The descrip¬ 
tion of the person, who would be bound by 
a prior mortgage, includes not only the 
predecessor-in-interest who actually im¬ 
poses the encumbrance on the propert}- but 
also the successors-in-interest. (Para 6) 

P mortgaged a field to the plaintiff in 
1928 and in 1932 he again mortgaged it to 
a Co-operative Society which assigned its 
rights under the mortgage to a Co-opera¬ 
tive Central Bank. The Bank obtained an 
award on the mortgage of 1932 and pur¬ 
chased the field in an auction sale held on 
29-6-1939. The sale was subject to the 
mortgage of the plaintiff. The field was 
again put up for sale for arrears of land 
revenue for the years 1938-39 and 1939-40 
and was purchased by the Bank. There¬ 
after the plaintiff brought a suit on his 
mortgage of 1928 and the question was 
whether the Bank purchased the field free 
from the plaintiff’s mortgage. 

Held that whether the Bank purchased 
the field ‘bona fide’ or ‘mala fide’, it must be 
deemed to be a person who imposed the 
encumbrance upon the property and as 
such S. 149(2) would apply to it. 

(Para 7) 

(b) Interpretation of Statutes — Interpreta¬ 

tion should make sense, not non-sense of legis¬ 
lation. (Para 6) 

Anno: C. P. C., Preamble N. 7. 

M. R. Bobde, V. V. Kelkar and C. P. Kalele, 
for Appellant; P. K. Tare with K. B. Tare, for 

Respondents. 

CASES REFERRED: 

(A) (’16) AIR 1916 PC 227: 44 Cal 573 (PC) 

(B) (’43) AIR 1943 Nag 302: 1942 Nag LJ 538 

(C) (’39) AIR 1939 PC 86: ILR (1943) Kar 
149 (PC) 

JUDGMENT : This is a Letters Patent Ap¬ 
peal against the judgment and decree of 
Pollock J. in second Appeal No. 344 of 1942, 
decided on 4-8-1943. 

(2) The facts of the case are clear and not 
in dispute. Punjaji (defendant 1) mortgaged 
with the plaintiff field No. 83/1 in mouza 
Umali, Pargane and taluq Malkapur, district 
Buldana, and again in 1932 with the Umali 
Co-operative Society. The Co-operative Society 
assigned its rights under the mortgage to the 
Co-operative Central Bank, Malkapur, on 19-8- 
1933, and the Bank obtained an award on the 
mortgage of 1932 and purchased the field in 


an auction sale held on 29-6-1939. Possession 
was delivered on 17-9-1939. 

This sale was subject to the mortgage of 
the plaintiff because the Umali Co-operative 
Society or the Bank only got the right, title 
and interest of Punjaji. The field was again 
put up for sale in Revenue Case No. 557/31 of 
1939-40 of mouza Umali for arrears of land re¬ 
venue for the years 1938-39 and 1939-40, and 
was purchased by the Bank. In the present 
Suit, which was based on the mortgage of 
1928, the question was whether the Bank 
bought the field free from the mortgage of the 
plaintiff. The trial Court dismissed the suit 
of the plaintiff, but the first appellate Court 
and Pollock J. have decreed it, holding the 
Bank liable under the mortgage of 1928. 

(3) It has been held that in point cf fact 
the Bank was not aware of the existence of 
the mortgage imposed on this property by 
Punjaji and that throughout the Bank has act¬ 
ed *bona fide’ in the matter. It was argued 
that the defaulter, according to the report of 
the Tahsildar, was Punjaji and not. the Bank, 
and that the Courts have no power to go be¬ 
hind the report of the Tahsildar because of S. 
140, Berar Land Revenue Code. This point 
was not decided by Pollock J. and on a care¬ 
ful consideration of the matter we are also of 
the opinion that it is irrelevant for the present 
purpose. 

(4) The sole question that arises in this ap¬ 
peals whether under S. 149(2) of the Code 
the Bank is still liable for the mortgage creat¬ 
ed by Punjaji in 1928 in favour of the plaintiff. 
It was argued that S. 149(2) speaks of an en¬ 
cumbrance ‘imposed’ on the immovable pro¬ 
perty by any person other than the purchaser. 
Emphasis was laid upon the word ‘imposed’ 
and it was urged that the mortgage was ‘im¬ 
posed’ by Punjaji and not the Bank, and, there¬ 
fore, on interpreting the section according to 
its wording, it could not be said that the Bank 
was bound by the encumbrance. Pollock J.’s 
vievv is that the word ‘imposed’ must be given 
a liberal interpretation, otherwise some 
startling results will follow. According to the 
learned Judge the section includes not only 
the person who imposed the encumbrance in 
the first instance but any succeSsor-in-interest 
of that person. It is true that the word ‘im¬ 
posed’ is somewhat inartistic inasmuch as it 
indicates the person who in the first instance 
takes action to impose an encumbrance upon 
the immovable property, but we are in respect¬ 
ful agreement with the interpretation placed 
by Pollock J. for the simple reason that the 
successor cannot have more rights than his 
predecessor. 

(5) As has been pointed out by Pollock J. if 
interpretation sought to be placed upon the 
section by the Bank were accepted, it would 
mean 

‘•that a son inheriting a holding from his 

father could by allowing the holding to be 

sold for arrears of land revenue purchase it 

free from any encumbrances.” 

The same position would also ensue in the 
case of a transferee from the original mort¬ 
gagor. It could not have been intended that 
such absurd and inconsistent results should 
follow. The Legislature used the word ‘im¬ 
posed’ contemplating not only the persons who 
actually impose the encumbrance but also such 
persons who come thereafter in possession of 
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Bajya’, AIR 1941 Nag 177 (B) an isolated act 
of lending money cannot constitute a business 
ol' money-lending within the meaning of the 
Act. The question then is if the condition of 
registration was imposed for merely admini¬ 
strative purposes. 

(6) The English law on the point is the same. 
In —‘Smith v. Mawhood’, (1846) 15 LJ Ex 149 
(C), Parke, B. observed at page 154: 

“.. I think the object of the legislature 

was not to prohibit a contract of sale by 
dealers who have not taken out a licence 
pursuant to the act of parliament. If it was, 
they certainly could not recover, although the 
prohibition were merely for the purpose of 
revenue. But, looking at the Act of Parlia¬ 
ment, I think its object was not to vitiate 
the contract itself, but only to impose a 
penalty on the party offending, for the pur¬ 
pose of the revenue. The plaintiffs, therefore, 
would be entitled to recover upon their con¬ 
tract, according to the principle laid down 
in — ‘Johnson v. Hudson’, (1809) 11 East 180 

(D). 

The third plea is not bad in form, because 
it alleges that the plaintiffs are dealers in 
and manufacturers of tobacco: but it is bad 
upon the other ground, that the legislature 
did not intend to vitiate the contract by 
reason of a non-compliance with the requi¬ 
sites of the 26th section, but only to render 
the party carrying on trade upon such pre¬ 
mises liable to a penalty. I quite agree, that 
if it be shewn that the legislature intended 
to prohibit any contract, then whether this 
were for the purpose of revenue or not, the 
contract is illegal and void, and no light of 
action can arise out of it.” 

In the same case Alderson, B., observed at 
page 155: 

“The question is, does the legislature mean 
to prohibit the act done or not? If it does, 
whether it be for the purposes of revenue 
or otherwise, then the doing of the act is a 
breach of the law, and no right of action 
can arise out of it. But here the legislature 
has merely said, that where a party carries 
on the trade or business of a aealcr in or 
seller of tobacco, he shall be liable to ^ a 
certain penalty, if the house m Alncn ne 
carries on the business shall not have ms 
name, etc. painted on it, in letters public^ 
visible and legible, and at least an inch long, 

and so forth. x * x ■x 

It seems to me, therefore, that there is 

nothing in the act of parliament to prohibit 
every act of sale, but that its only effect is 
to imoose a penalty, for the purpose of the 
revenue, on the carrying on of the trade 
without complying with its requisites. 

What has been laid down in — ‘Smith v. 
Mawhood’, (C) (supra) was approved of m — 
‘Taylor v The Crowland Gas and Goue Go. , 
(1854) 156 ER 455 (E) wherein Parke, B., 

observed at page 456: 

“The true principle is laid down in ‘Cope 
v Rowlands’, (1836) 2 M & W 149 (F) and 
— ‘(1846) 14 M & W 452 (C); and the ques¬ 
tion in all these cases is, whether, looking at 
the statute, the object of the Legislature m 
imposing a penalty was to prohibit the parti¬ 
cular act, or whether it was for a different 
purpose.” 


Alderson B., added at page 457— 

“The question is very plain. The principle 
being admitted, what we have to consider is 
this, does the statute prohibit the act being 
done by an unqualified person, or does it 
merely require that every person who does 
it shall pay for a certificate? I think the 
former. The statute after having declared 
that every person, except a particular class, 
who shall do the act without a certificate, 
shall be subject to a penalty, goes on to pro¬ 
vide that nothing therein contained shall pre¬ 
vent any person from doing another parti¬ 
cular act. If that act would not have been 
prevented except for the proviso, then its 
words have no meaning.” 

It was held in that case that the prohibition 
being against unqualified persons acting as con¬ 
veyancers was in the interest of general public 
and that the plaintiff who was not licensed 
could not recover remuneration for the work 
done by him. 

(7) Under the Act any person who declares 
that he is carrying on or intends to carry on 
the business of money-lending can obtain a 
certificate without any enquiry. The register¬ 
ing Officer has not to decide whether the appli¬ 
cant is a fit person to carry on the business. 
It is a matter of supreme indifference to him 
whether the person applying is financially 
sound or is otherwise a desirable money-lender. 
‘Smith v. Mawhood’, (C) was a case of an 
enactment which granted licence to any person 
applying for it, while — ‘Taylor v. The Crow- 
land Gas and Coke Co.’, (E) was a case of an 
enactment under which the applicant had to 
possess certain qualifications before he could 
get a certificate. 


(8) . The Act which was passed in the year 

934 and came into force on 1-4-1935 did not 
■ontain the provisions regarding registration of 
noney-lenders now found in Ss. 11-A to 11-J. 
rhe provisions of the Act as they existed in 

935 left the part of loan transaction concern- 
ng the principal untouched and deprived the 
noney-lender only of the interest and costs 
chen certain conditions were not fulfilled, 
"heir object as will appear from the preamble 
V£LS to make better provision for the regula- 
ion and control of the transactions of money¬ 
ending. There was nothing in the preamble or 
n the orovisions to suggest that the money¬ 
ending transaction was prohibited under any 
ircumstances. It was by the C. P. and Berar 
/Ioney-lenders (Amendment) Act. 1940 (Act 
CIV of 1940) that Ss. 11-A to 11-J were in¬ 
erted and it is significant that no change was 
nade in the preamble at that time. As observ- 
d by Crawford in his Statutory Construction 
t page 124, S. 88, the preamble of a statute 
s an excellent aid to the construction of 
mbiguous statutes or statutes of doubtful 
neaning. It is a key to the construction of a 
tatute and should be resorted to to unlock the 
ninds of its makers. It can, therefore, be safely 
nferred from the fact that the preamble was 
:ept unaltered that in inserting Ss. 1Ll-A to li-J 
he legislature did not want to go beyond what 
vras intended when the Act was passed m 193.). 

(9) The learned counsel for the aPP^” 1 * 
lowever, savs that the preamble itself shows 
hat the condition of registration is imposed 
or the protection of the persons pealing with 
hase on whom the condition is imposed. 1 
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this connection we have to take into considera¬ 
tion the tact that the condition of registration 
was introduced in the year 1940 when all the 
other provisions of regulation and control of 
the transactions of money-lending were already 
there. So far as the debtor is concerned, this 
condition of regulation made very little change, 
and we are of the opinion that this condition 
was imposed for merely administrative pur¬ 
poses. We find strong support for this view 
in S. 11-C and its amendment in 1949. The 
section as it stood in 1940 prescribed a regis¬ 
tration fee of Rs. 18/- for four years in respect 
of each district. In 1949 that fee was raised 
to Rs. 12/- per annum in respect of each dis¬ 
trict. This shows that the condition of regis¬ 
tration and the penalty for its contravention 
were imposed for collection of revenue. 

(10) The learned counsel for the applicant 
then relied on the House of Lords decision in 
— ‘Cornelius v. Phillips’, (1918) AC 199 (G) 
which was a case under the English Money¬ 
lenders Act. The question which had arisen in 
that case was the same as the question in this 
case, namely whether the transaction was void 
or it only exposed the money-lender to liability 
for criminal proceedings without rendering the 
transaction void. It was decided in that case 
that the transaction amounted to a carrying 
on of his business by the money-lender at an 
address other than his registered address in 
contravention of S. 2, sub-s. 1(b), Money¬ 
lenders Act, 1900 and that the elfect of the 
Act was to avoid the transaction. A comparison 
of the English Money-lenders Act, 1900 and the 
C. P. and Berar Money-lenders Act, 1934 will 
clearly show that the two differ on several 
Important points. The definition of “money¬ 
lender” in the two Acts is not the same. The 
former contains provisions regarding “regis¬ 
tered name” and “registered address” which 
are not to be found in the latter. Section 2 
(1) (c) of the former expressly prohibits indi¬ 
vidual agreements which is not the case with 
the latter. So the cases decided under the 
English Money-lenders Act cannot be of mucn 
help in deciding cases under the Central Pro¬ 
vinces and Berar Money-lenders Act. We may 
here quote the warning given by their Lord- 
ships of the Privy Council in — ‘Lasa Din v. 
Mt. Gulab Kunwar’, AIR 1932 PC 207 (H): 

“It is they think, always dangerous to apply 

English decisions to the construction of an 

Indian Act.” 

We, therefore, do not propose to discuss the 
other cases under the English Money-lenders 
Act cited by the learned counsel for the appli¬ 
cant. 

(11) There is another provision regarding 
registration, namely S. 11-B which also streng¬ 
thens the view that the Central Provinces and 
Berar Money-lenders Act does not prohibit in¬ 
dividual transactions. It provides that every 
person who carries on or 'intends to carry on 
the business of money-lending shall get himself 
registered. The operation of this amendment 
was not postponed to enable the money-lenders 
to obtain valid registration certificates. So we 
cannot accept the interpretation of the learned 
counsel for the applicant that the word “car¬ 
ries” in S. 11-B refers only to the date on 
which the amendment came into force and that 
every transaction made by a money-lender 
thereafter without first obtaining a certificate 


to that effect is invalid. For that purpose we 
shall have to modify the provision by sub¬ 
stituting the words “is carrying on on the date 
the amendment comes into force” for the word 
“carries”. 

This modification is not permissible unless 
the language in its ordinary meaning and 
grammatical construction leads to a manifest 
contradiction of the apparent purpose oi the 
enactment or to some inconvenience, or absur¬ 
dity, hardship or injustice, presumably not 
intended. (Maxwell on Interpretation of Sta¬ 
tutes, Edn. 9, page 230, Chap. IX, S. I). This 
special statute which trenches on the contrac¬ 
tual rights must be construed strictly against 
those who seek to avail of it. There are no 
reasons to suppose that the Legislature intend¬ 
ed that every transaction of money-lending 
made after the amendment came into force till 
the lender was able to obtain a registration 
certificate was invalid and unenforceable there¬ 
by enriching the debtor at the cost oi the 
creditor without any fault of the latter. The 
learned counsel has not brought to our notice 
any compelling reasons to accept his construc¬ 
tion which manifestly leads to injustice to the 
money-lenders. 

(12) Under S. 69, Indian Partnership Act a 

suit by or on behalf of a firm is not maintain¬ 
able in certain cases unless the firm is regis¬ 
tered. The Act provided that this provision 
would come into force a year after the Act. 
came into force, evidently to enable the firms 
to get themselves registered and even then the 
point of time when a firm must be a registered, 
firm is the date of the institution of tne suit 
and not the date of the transaction or the date 
when the provision came into force. Section 
214, Indian Succession Act provides that no 
Court shall pass a decree against a debtor of 
a deceased person except on production of a 
succession certificate etc. Production of such a 
certificate is, therefore, not necessary for the 
valid institution of a suit but necessarv for the 
passing of a decree. A somewhat similar provi¬ 
sion has been made in S. 11-H of the Act which 
provides that no suit for the recovery of a loan 
advanced by a money-lender shall proceed in a 
civil Court until the Court is satisfied that he 
holds a valid registration certificate etc. It thus 
does not authorise the Court to straightway 
dismiss a suit if a valid registration certificate 
is not produced. What is to be done in those 
circumstances is given in — ‘Laxrnan v. Yogaji’, 
Civil Revn. No. 770 of 1941, D/- 2-12-1942 

(Nag) (I) wherein it has been held that S. 11-H 
affects the procedural law and not the substan¬ 
tive law and that the provision applies even 
to suits to recover loans made before the pass¬ 
ing of the Act. It says that the suit cannot be 
dismissed but can only be stayed to enable the 
money lender to get himself registered and to 
produce the registration certificate, and it can 
be dismissed only if the money-lender is recal¬ 
citrant and does not produce the certificate 
within the reasonable time allowed by the 
Court. The High Court granted time to the plain¬ 
tiff in that case to get himself registered and 
to produce the certificate. 

(13) The following observations in the Statu¬ 
tory Construction by Crawford at page o24 
apply to the present case: 

“Each statute must be judged by itself as aj 

whole, regard being had, not only to its! 


is Nagpur Ram Narayan v. Ramprasad (Sinha C. J .) A, I R' 


language, 'out to the objects and purposes for 
which it was enacted. If the statute does not 
declare a contract made in violation of it to 
be void, and if it is not necessary to hold the 
contract viod in order to accomplish the pur¬ 
pose of the statute, the inference is that it was 
intended to be directory, and not prohibitory 
of the contract.” 

(14) It will be clear from all this discussion 
that S. 11-F applies to the business of money- 
lending and not to an individual transaction of 
lending money and that the condition is attach¬ 
ed and the penalty is imposed for the conveni¬ 
ence of collection of the revenue, and the legis¬ 
lature did not declare an individual transaction 
of money-lending made by the money-lender who 
had not obtained a registration certificate in- 

I valid. It is not necessary for the validity of the 
contract oi loan that the money-lender must be 
registered on the dale of the transaction. He. 

I however, cannot obtain a decree on his loan 
unless he possesses a valid registration certifi- 
, cate on the date on which the decree is to be 
. passed. Though the transactions of money- 
! lending are not affected for want of a registra¬ 
tion certificate, a money-lender is exposed to 
the penalty provided bv S. 11-F of the Act for 
carrying on the business without a valid regis¬ 
tration certificate. Wo mav cite — ‘Shamshir 
'Ali v. Ratnaji’, AIR 1952 Hyd 58 (FB) (J). 

(15) The application for revision, therefore, 
fails and is dismissed with costs. Counsel’s fee 
Rs. 50/- if certified. 

B/K.S.B. Revision dismissed. 
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SINHA C. J. 

Ram Narayan and another, Applicants v. 

Ramprasad Nathmal and another, Non-Appli¬ 
cants. 

Civil Revn. No. 939 cf 1951. D/- 10-12-1952, 

against order of Civil 2nd Class J., Duvg, D/- 

14-11-1931. 

(a) Court-fees Act (1870), S. 70y)(f) — 

Suit for accounts — Valuation — Plaintiff in- 
ending to obtain decree for Rs. 11,675/- — 
They cannot value plaint at Rs. 100/-. 

Under S. 7(iv)(f) in a suit for accounts, 
the olaintiff has to state the amount at 
which he values the reliefs 'sought and 
court-fee has 1o be paid on that amount. 
But that does not mean that it is open to 
a plaintiff deliberately so to under-esti- 
mafe his claim as to deprive the defendant 
of his valuable right of appeal to the High 
Court. In that sense, it is not only a mat¬ 
ter of court-fees but it becomes a question 
of jurisdiction also. Where the plaintiffs 
really intended to obtain a decree for Rs. 
11,67*5/-. they should value their claim ap¬ 
proximating that sum. But the plaintiffs 
cannot 'sav that the approximate amount 
of their claim is Rs. 100/-, and value their 
plaint accordingly and pay court-fee there¬ 
on. This amounts to the abuse of the pro¬ 
cess of the Court. (Para 5) 

Anno: Court-fees Act, S. 7(iv)(f) N. 1; S. 7 
(iv) (c) N. 21, 22. 

(b) Civil P. C. (1908), S. 115 — Question of 
limitation 


Court below going wrong in deciding 
question of limitation — No interference in 
revision. (P ara 7) 

Anno: Civil P. C., S. 115 N. 13. 

t(c) Civil P. C. (1908), O. 9, R. 13 — Suffi¬ 
cient cause. 

Suit for accounts — Though plaintiff en¬ 
titled to put his own valuation, he deli¬ 
berately grossly undervaluing plaint and 
accordingly paying court-fee thereon — De¬ 
fendant misled in thinking that the suit 
was for amount near about to that put on 
plaint and being a man of business not 
defending suit thinking that he would 
rather pa}' the claim than undergo the 
botheration of litigation — Ex parte decree 
passed — Decree actually passed for much 
larger sum (more than 100 times the valu¬ 
ation put on plaint) — Held that there was 
sufficient cause to set aside ex parte de¬ 
cree. (Paras 6, 8) 

Anno: Civil P. C.. O. 9, R. 13 N. 23. 

R. C. Siras with D. T. Mangalmurti, for Ap- 
nbcants; T. P. Naik and D. V. Bhalerao, for 
Non-Applicant 1. 

ORDER: This is an application in revision 

against an order, dated 14-11-1951, passed by Civil 
.Judge. Class-II. Durg. setting aside the ‘ex parte’ 
preliminary and final decrees in a suit for accounts. 

(2) The facts leading up to this application may 
shortly be stated as follows. 

On 5-8-1949 the petitioners instituted a suit for 
accounts against the non-applicants. Summonses 
appear to have been served on 14-9-1949 and the 
case was fixed for hearing on the 14th October the 
same year. ‘Ex parte’ proceedings continued un¬ 
til 15-3-1950. A preliminary decree for accounts 
was passed and a commissioner appointed to look 
Into the accounts. After the commissioner had 
duly reported, a final decree was passed on 21-6- 
1950. It was not till 10-3-1951. when the decree 
was sought to be executed, that the application for 
setting aside the 'ex parte’ decree was made. 

The application was made on the ground that 
the applicant (non-applicant 1 in this Court) fell 
ill towards the end of July 1949 and having lost 
all hopes of his life, was moving about from place 
to place in search of medical aid. During his 
movements from place to place, the plaintiffs, fie 
further alleged, obtained a decree for Rs. 11,675/- 
plus Rs. 1.165/- odd by way of costs, although they 
had valued the suit only at Rs. 100/-. He also 
alleged that on receipt of the summons in the 
suit he had sent a telegram to the Court about 
his serious illness, but on account of his wander¬ 
ings due to ill health he could not appear in Court 
to look after the defence of the suit. 

He alleged that he came to know of the decree 
on 5-3-1951 and then hurried up to make this 
application. He also made a grievance that neither 
the commissioner nor the Court, during the pro¬ 
ceedings for making the decree final, served any 
notice upon him either to produce his account 
books or to show cause why a decree for such a 
large sum of money should not be passed against 
him. 

(3) After evidence had been gone into, the Court 
below ordered that both the preliminary and the 
final decrees be set aside and the suit be re-heard. 
An order for costs of Rs. 100/- had been passed 
against the applicant in the Court below by way 
of compensatory costs to the plaintiffs. 

(4) It has been found by the Court below that 
the non-applicant (applicant in the Court below) 
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Had been duly served with the summons in the 
suit and that he had sent a telegram to the Court 
praying for adjournment on the ground of his 
illness. The applicant did not care to defend the 
suit because, according to the summons, the claim 
was only for Rs. 100/- and a copy of the plaint 
had not been served on him. He did not care to 
defend the claim for Rs. 100/- but later he came 
to know that a decree for Rs. 11,675/- odd had 
been passed and then he realised the seriousness 
of the situation. 

The Court below further found that three quali¬ 
fied doctors had been examined in support of his 
ease that he had been suffering from functional 
■defect of heart, enlargement of liver, ma¬ 
larial pain in the liver area, jaundice, 
anaemia etc., on account of which he had been 
advised to stay on sea side. According to that 
advice, he lived in Puri for about seven months; 
but the Court found that if the defendant was 
cognizant of the fact that there was anything like 
a claim of Rs. 11,675/- odd, he would have taken 
steps to defend the claim, but he was negligent 
in doing so on the assumption that the claim was 
only for Rs. 100/-. 

The Court below has further found that the 
plaintiffs deliberately undervalued their claim in 
the plaint by estimating their claim at Rs. 100/-, 
when they knew fully well that their dues would 
amount to more than Rs. 11,000/-. From that fact 
the Court below has inferred that the plaintiffs 
were playing a fraud on the Court and on the 
defendants. As fraud is a matter wholly uncon¬ 
nected with an application under R. 13 of O. 9, 
Civil P. C., it is no more necessary to say anything 
about that; but one cannot help saying that for 
some reason or other the plaintiffs were interested 
in deliberately understating their claim so as to 
have their suit tried by a Court which was not 
legally competent to try it, if they believed that 
they had really a claim for an amount in excess 
of Rs. 11,000/-. 

(5) It has been argued on behalf of the petitioners 
that it is open to a plaintiff to put any valuation 
he liked on a plaint and then pay court-fee on the 
amount actually found due in accordance with the 
provisions of the Court-fees Act. 

It is true that under S. 7 (iv) (f) in a suit for 
i accounts, the plaintiff has to state the amount at 
which he values the reliefs sought and court-fee 
has to be paid on that amount. But that does not 
mean that it is open to a plaintiff deliberately so 
, to under-estimate his claim as to deprive the defen- 
| dant of his valuable right of appeal to the High 
Court. In that sense, it is not only a matter of 
court-fees but it becomes a question of jurisdiction 
also. If the plaintiffs really intended to obtain a 
decree for Rs. 11.675/-, they should have valued 
their claim approximating that sum. It may not 
necessarily have been Rs. 11,000/-, but certainly 
the plaintiffs could not say that the approximate 
amount of their claim was Rs. 100/-, which is the 
valuation they actually put on the plaint and paid 
court-fee thereon. 

T have noticed a tendency amongst litigants in 

these parts to put a nominal valuation on plaints 

ior accounts and to take undue advantage of the 

provision of law which enables the plaintiff to 

pay court-fee on a much larger sum aft^r he has 

been assured that he is to have a decree for that 

amount. This in many cases, as in the instant 

case, amounts to an abuse of the process of the 
Court. 

<'6) When the defendant received the summons 
m this case, which apparently said that the claim 
195-1 Kag./7 * 8 
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was laid at Rs. 100/-, he being a man of business 
would rather pay Rs. 100/- than undergo the bothe¬ 
ration of litigation which would naturally involve 
hirn in muen larger expenses, little knowing that it 
was a thin end of the wedge as it has proved to 
be in the instant case. 

(7) It has been vehemently argued in this case 
—and not without justification—that the Court 
below has misdirected itself on the question of 
limitation and on the dilatory and negligent con¬ 
duct of the defendant. Fortunately, this case comes 
before me not in appeal but in the re visional juris¬ 
diction of this Court; and I am not bound to 
interfere even though the Court below might have 
gone wrong in deciding the question of the Limita¬ 
tion. In this case I find that the Court below- it 
may be for wrong reasons - has come to the right 
conclusion, namely, that the defendant was misled 
into thinking that the claim against him was only 
for Rs. 100/- and that he could well afford to pay 
that amount without thinking any more about it. 
But on lacing a decree for Rs. 11,675/- plus costs 
amounting to Rs. 1,165/-, he had to move in the 
matter and therefore he sought protection of the 
Court. 

(3) I do not stop to consider whether it was in¬ 
cumbent on the commissioner, who continued the 
proceedings after the passing of the preliminary 
decree, to serve a notice on the defendant to pro¬ 
duce his account boohs or whether it w r as necessary 
for the Court to serve a notice on the defendant 
to show cause why a final decree for Rs. 11,675/- 
should not be passed against him. In my opinion, 
the Court below was perfectly justified in taking 
the view that the plaintiffs stole a march over 
the defendant, and that the defendant by his negli¬ 
gent conduct allowed himself to be landed into that 
unfortunate position. 

i9) Now that the ‘ex parte* decree stands vacated, 
the case has to be heard afresh. If the plaintiffs 
insist on their claim of Rs. 11,000/- and odd, they 
must amend their plaint accordingly and then 
the case will have to be tried by a Court of com¬ 
petent jurisdiction. The plaint will have to be re¬ 
turned for presentation to the proper Court. 

U0) The Court below has passed a decree for 
costs amounting to Rs. 100/- to be paid to the 
plaintiffs. In my opinion, that is an under-esti¬ 
mate of the costs the plaintiffs must have incurred 
in these proceedings. Though the plaintiffs have 
not been free from blame, still they are entitled 
to be compensated for the amount of costs thrown 
away by them as a result of these proceedings. 
The Court below should have called upon the 
defendant to pay Rs. 300/- to the plaintiffs in 
order to compensate them for the costs thrown 
away by them. 

I would therefore, while maintaining the order 
of the Court below for reasons already indicated, 
modify that order by substituting the sum of Rs. 
390/- for the sum of Rs. 100/- by way of compensa/- 
lory costs to the plaintiffs, who are the petitioners 
in this Court. With this modification in the amount 
ol costs, the application is dismissed. There will 
be no order as to costs in this Court. 

B/R.G.D. Order accordingly. 
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Kapurchand Garidbas, Plaintiff-Appellant v. 
Slate Govt. Madhya Pradesh and another, Ce- 
fendants-Respondents. 

Second Appeal No. 71 of 1951, D/- 2-4-1953, 
against decree of Addl. Dist. J., Seoni, D/-27-12- 
1950. 
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1.LL 


(a) Houses and Rents — C. P. and Berar 
Letting of Houses and Rent Control Order, 1949, 
Cl. 23(1) Proviso — Notice of enquiry. 

After the intimation of vacancy under 
Cl. 22 is received, the notice of enquiry 
must be given to the landlord and he must 
be afforded an opportunity of being heard 
before an order of fresh allotment is made. 

(Paras 4-5) 

(b) Houses and Rents — C. P. and Berar 
Letting of Houses and Rent Control Order, 1949, 
Cls. 22 and 23 — Sufficient compliance. 

Intimations under Cls. 22 and 23 must 
be so interpreted as to make them effec¬ 
tive and not to make them nugatory. They 
are not to be construed with a view to find 
fault with them unless the mistakes or in¬ 
accuracies are deliberately inserted for 
fraudulent purposes. 

Held on facts of the case that there was 
sufficient compliance with cl. 22 read with 
the proviso to cl. 23. (Para 6) 

(c) Houses and Rents — C. P. and Eerar 
Letting of Houses and Rent Control Older, 1949, 
Cls. 24 and 22 — Scope of. 

Clause 24 cannot be invoked unless an in¬ 
timation of vacancy is net received as pro¬ 
vided by Cl. 22. ~ (Para 7) 

(d) Houses and Rents — C. P. and Berar Re¬ 
gulation of Letting of Accommodation Act (11 of 
1946), S. 10(2) — Scope. 

Section 10(2) gives protection to the 
State for anything in good faith done or in¬ 
tended to be done in pursuance of the Act 
or any Orders made thereunder. But 
where the Sub-Divisional Officer did not act 
in good faith and in pursuance of the Act 
or any Order made thereunder, cn the con¬ 
trary his actions were opposed to the pro¬ 
visions of the Order, the State is liable for 
the costs of the plaintiff. (Para 9) 

K. G. Chendke, for Appellant; A. L. Halve, 
for Respondents. 

CASES REFERRED TO : 

(A) (*51) AIR 1951 Nag 22: ILR (1951) Nag 
228 (Pr 5) 

.(B) (T8) AIR 1918 PC 102: 46 Cal 458 (PC) 
(Pr 6) 

(C) (’48) 1948 Nag LJ Note 62 (Pr 8) 

(D) (’51) 1951 Nag LJ Note 92 (Pr 8) 

1(E) (’42) AIR 1942 Nag LJ 25 (Pr 8) 

(F) (’52) S. A. No. 661 of 1949, D/- 24-1-1952 
(Nag) (Pr 8) 

[(G) (’40) Civil Revn. No. 170 of 1940, D/-19-11- 
1940 (Nag) (Pr 8) 

'(H) (’27) AIR 1927 PC 176: 51 Bom 725 (PC) 
(Pr 8) 

JUDGMENT; This is plaintiff’s appeal in a 
suit for possession and damages at Rs. 12/- per 
month from 31-8-1949 to 30-11-1949. 

(2) The facts are; On 19-3-1949 the plaintiffs 
house No. 141/2 was allotted by the Sub-Divisional 
Officer, Seoni, to Shri S. R. Dube, under cl. 5, 
C. P. and Berar Collecting of Information and 
Letting of Houses Order, 1946, vide Ex. D-4. On 
2-8-1949 the Sub-Divisional Officer allotted another 
house to Shri Dube. That order is Ex. D-5. On 
&-8-1949 Shri Dube vacated the house. Earlier on 
the same day the plaintiff submitted a stamped 
application (Ex. D-l) intimating that Shri Dube 
was vacating the house and that he did not want 
to let it out as he needed it for shop purposes. 
Without making any enquiry and without hearing 


the plaintiff as required by the proviso to cL 23(1), 
C. P. and Berar House Rent Control Order, 1949, 
which was published in the Gazette on 29-7-1949„ 
the Sub-Divisional Officer endorsed on the applir 

cation; 

“Not to be vacated. 

Sd/-E.VJ&. 

5/8” 

On 16-8-1949 he allotted this house under cL 24 
of the said Order to defendant 3 Chakravarti. 
This order (Ex. P-1) was served on the plaintiff 
on 20-8-1949. On the same day the plaintiff pro¬ 
tested against the allotment and intimated that 
he needed the house for his own use. This inti¬ 
mation bears the following endorsement of the 
Sub-Divisional Officer: 

“Already allotted. Rejected. 

Sd/- E.V. Reinboth* 

S. D. O. 

20-8-1949” 

Under colour of this order (Ex. P-1) defendant 
3 took possession on 31-8-1949. After serving the 
State with a notice of suit under S. 80, Civil P. C.* 
the plaintiff has brought this suit for ejectment 
and damages against the defendant Chakravarti 
and the State. The Sub-Divisional Officer was 
made defendant 2 but was discharged by the 
Court by the order dated 11-4-1950. Plaintiff did 
not get this order revised and did not urge in- 
the first appeal or here that he was a necessary 
party. 

(3) Defendant 3 pleaded that he took posses¬ 
sion under the order Ex. P-1 and was therefore 
not liable to be ejected. On behalf of the State 
it was pleaded that the house did not become 
vacant on 5-8-1949, that the Sub-Divisional Officer 
could not take action under S. 23 (L within the 
prescribed time on the intimation Ex. D-l as it 
was not in the form prescribed, that the order 
of allotment was valid, and that the State is not 
liable for the claim because the acts of defendant 
2 were done in good faith and intended to be- 
done in accordance with law. This written state¬ 
ment was signed by the same Sub-Divisional Offi¬ 
cer who had allotted the house in suit. He plead¬ 
ed that he had taken action in good faith and 
in accordance with law. 


(4-5) The contention that the house did not be- 
)me vacant on 5-8-1949 is clearly frivolous. Shri 
ube had vacated the house and occupied another 
ouse on 5-8-1949. We asked the learned counsel 
>r the State to explain the meaning of the 
idorsement by the Sub-Divisional Officer made 
i Ex. D-l: but he was not able to give any 
it’sfactory explanation. It has got no other 
leaning, according to us, than that the house 
as not to be vacated by Shri Dube and conse- 
lently the application need not be considered, 
his attitude was clearly not ‘bona fide m view 
: the allotment order in favour of Shri Dube 
jssed two days earlier. The Sub-Divisional 
fficer has not even cared to make any enquiry, 
.uch less “due enquiry” as enjoined by the pro- 
so to cl. 23(1). The disposal of the applica- 
on Ex. D-l can hardly be said to be done m good 
tith. If the house had not become vacant, the 
ub-Divisional Officer had no jurisdiction to aliou 
to defendant 3 Chakravarti on 16-8-1949 and the 
,tter took possession under an illegal order, 
evident that the Sub-Divisional Officer had made 
a his mind not to examine the contention of the 
taintiff though he was bound so to do unde 
w. An order of allotment cannot be made un- 
ss the Deputy Commissioner is satisfied after 
lue enquiry” that the house is not needed by 
ie landlord for his own occupation. As stated 
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in - ‘Shankerlal v. Addl. Deputy Comrar.\ Affi 

1951 Nag 22 (A), to which one of us was a party. 

“the expression ‘due enquiry’ postdatesi at. least 

a proper consideration of whatever evidence the 

landlord desires to offer in support of his state¬ 
ment that he needs the premises for his own 
occupation. The landlord cannot submit the 
considerations which in his view are relevant .o 
the matter under enquiry unless he has notim 
that the Deputy Commissioner is proceeding 

with the enquiry.” 

.It is thus apparent that notice of enquiry must 
be given to the landlord and he must be afforded 

j an opportunity of being heard. 

(6) It is, however, contended that the Sub-Di¬ 
visional Officer was not bound to make an en¬ 
quiry as the intimation Ex. D-l was not in ac¬ 
cordance with cl. 22(1) which provides that the 
intimation should be given m the form piescnbta 
in the schedule. The information is required to be 
given under 13 different heads. Exhibit D-l gives 
information under heads 1 to o and 11. No. l- 
is optional. Nos. 6 to 10 refer to the Particulars 
of the accommodation and amenities. The head 
13 refers to the amount of rent last paid. Clause 
22 requires the landlord to give an intimation with¬ 
in 7 days from the date on which he becomes 
finally aware that the house will be vacant, or 
available for occupation by himself or for other 
occupation on or about the specified date, me 
intimation of this fact is to be given in the form 
prescribed in the schedule aforesaid. The clause 
prohibits the landlord from letting or occupying 
the house except in accordance with clause 23. 
The intimation to be given is of the fact that the 
house would be available for occupation by the 
landlord or for other occupation. In the first case 
the Sub-Divisional Officer has no jurisdiction .o 
allot the house unless he is satisfied “after due 
enquiry” that the landlord does not need it. The 
landlord had given intimation of the fact that 
he required the house for his own occupation. 
The information supplied by him was quite ade¬ 
quate to decide this question. If it was in any 
way inadequate, the Sub-Divisional Officer is re¬ 
quired by the proviso to cl. 23 to require the land¬ 
lord to substantiate his case. Therefore, the inti¬ 
mation given by the landlord was adequate for 
the purpose. It was not necessary for him to state 
the rent because he did not want to let it out. The 
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ci 22. In our view the Sub-Divisional Officer 
could not act under cl. 24. His action is illegal. 

(8) It now remains to notice the several deci¬ 
sions relied on by the teamed counsel for the 
respondents. — ‘Wasudeo v. Sadashiv, 1948 Nag 
LJ Note 62 (C), — ‘Bhakryaaas v. Upasyadas 
1951 Nag LJ Note 92 (D), and — ‘Gulabrao v. Mst. 
Basantibai’, 1942 Nag LJ 25 (E), are cases under 
the Money-lenders Act which provides for main¬ 
tenance of accounts and sending of statements 
of accounts to the debtors in a particulai way 
and provides for a penalty for breach. In — ‘Lok- 
man v. Mt. Mustafa Jan’, S. A. No. 661 oi 1949 
D/- 24-1-1952 (Nag) (F), it was held that a notice 
not expiring with the month of the tenancy is nc\, 
a valid notice determining the tenancy under S. 

111(h) read with S. 106, T. P. Act. 7T 
chaifdsa v. Bapusa’, Civil Revn. No. 170 of 1940, 
D/- 19-11-1940 (Nag) (G), is not even remotely 
relevant. In — ‘Bhagchand v. Secy, of State’, AIR 
1927 PC 176 (H», it was held that the contention 
that a suit for injunction against officials for acts 
purporting to have been done by them in the 
discharge of official duties can be brought before 
the expiry of two months’ time was not correct, 
and that the section applies to all kinds of suits. 

(9) It is next contended that the State is not 
liable in damages and was not a necessary party 
to the suit in view of S. 10(2), C. P. and Berai 
Regulation oi Letting of Accommodation Act (11 
of 1946). Damages are claimed not against the 
State but against defendant 3 for use and occu¬ 
pation bv him. The State was joined as defen¬ 
dant on the ground that possession was delivered 
to defendant 3 by one of its officers in his exe¬ 
cutive capacity. The State did not rest with rais¬ 
ing the plea under S. 10(2) but tried to support 
the actions of the Sub-Divisional Officer and deni¬ 
ed the claim. The section gives protection to the 
State for anything in good faith done or intended 
to be done in pursuance of this Act or any orders 
made thereunder. As already stated, the Sub-Di¬ 
visional Officer did not act in good faith and in 
pursuance of the Act or any order made there¬ 
under. On the contrary his actions were opposed 
to the provisions of the Order above referred to. 
Under these circumstances the State Is liable for, 
the costs of the plaintiff. 

(10) The appeal therefore succeeds and is allow¬ 
ed with costs. Counsel’s fee Rs. 75/-. Plaintiff’s 
suit for possession of the suit house is decreed. 

» i i ..a • .i_n ^ ^ r, OC* / 


information under heads 6 to 10 and 13 is neces¬ 
sary for a prospective tenant to determine whe¬ 
ther he will apply for its allotment without ins¬ 
pecting the premises and to enable the Sub-Divi¬ 
sional Officer to determine whether an allotment 
should be made to him. In the instant case not 
only that the house was not to be let out, but that 
the Sub-Divisional Officer fully knew of the ac¬ 
commodation of the house. As stated by their 
| Lordships of the Privy Council in — ‘Harihar 
Banerji v. Ramsashi Roy’, AIR 1918 PC 102 (B), 
these notices are not to be construed with a view 


as damages till the date of the suit. An enquiry 
into subsequent mesne profits is directed under 
O. 20. R. 12(1)(c). Civil P. C. Defendant 2 will 
bear his costs throughout. Defendant 1 will pay 
plaintiff’s costs in the three Courts and bear 
its own. The deficit court-fees paid in the three 
Courts shall be included in the plaintiff’s cosffi. 
A decree be drawn up accordingly. 

B/H.G.P. Order accordingly. 


to find fault with them unless the mistakes or in¬ 
accuracies are deliberately inserted for fraudulent 
purposes. This is not the case here. It is a funda¬ 
mental rule of construction that a document must 
be so interpreted as to make it effective and 
not to make it nugatory. We are, therefore, of 
the view that there was sufficient compliance with 
l cl. 22 read with the proviso to cl. 23. 

(7) It w’ll be noticed that the Sub-Divisional 
Officer purported to act under cl. 24 in passing 
the order of allotment in favour of defendant 3. 
T^at clause cannot be invoked unless an intima- 
Ition of vacancy is not received as provided by 
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MUDHOLKAR J. 

Zahoor Ahmad Beg, Defendant-Appellant v. 
Mst. Tahrabi, Plaintiff-Respondent. 

Second Appeals Nos. 658 and 659 of 1946. 
D/- 16-4-1953, from appellate decree of 2nd 
Addl. Dist. J., Jabalpur, D/- 27-3-1946. 

(a) Civil P. C. (1908), S. 20 — Suits for 
divorce. 

Though a Court in India would be a 
foreign Court in relation to persons who 
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have migrated to Pakistan yet where the 
parties to suits for divorce were domiciled 
in India at the commencement of the suit 
liie Court would have jurisdiction to de¬ 
cide the suit. (Para 9) 

Anno: C. P. C., S. 20 N. 27. 

(h) Civil P. C. (1908), S. 20 — Suit for re¬ 
stitution of conjugal rights. 

In suits for restitution of conjugal rights 
what is material for giving jurisdiction to 
the Court is the residence of the parties 
within the jurisdiction of the Court at the 
time of institution ot the 'suit. Where they 
were resident then, a decree passed by the 
Court would be binding on the parties and 
can be executed against them outside the 
jurisdiction of that Court or even outside 
the country. (Para 10) 

Anno: C. P. C., S. 20 N. 26. 

M. Y. Shareef, for Appellant; A. Razak. for 
Respondent. 

CASES REFERRED TO : 

(A) (1927) 1927 AC 641: 96 LJ PC 105 (Pr 9) 

(B) (1895) 1895 AC 517: 64 LJ PC 97 (Pr 9) 

JUDGMENT: This judgment will also govern 

the decision of Second Appeal No. 659 ol 1946. 

12) Zahoor Ahmad, the appellant in both these 
appeals, is the husband of the respondent Mst. 
Tahrabi. The parties were married on 23-5-1938. 
After the marriage the wife went to live in n«*r 
husband’s house and stayed there till December 
1938, though during this period she used to visit 
her father's house occasionally. On 28-5-1938 she 
executed in her husband’s favour a deed of relin¬ 
quishment of her dower. It is alleged by her that 
this deed was obtained from her by force by the 
husband and that he had actually pointed a load¬ 
ed gun at her in order to secure her signature 
on the deed. It is also alleged that during the 
time the two lived together, the husband treated 
the wife with cruelty and even caned her. It :s 
also said that the husband’s family was dissatis¬ 
fied with the looks of the wife and her capacity 
to do household work. A good deal of correspon¬ 
dence passed during this period between the hus¬ 
band and tile girl’s father Wahiduddin. The girl 
returned to her father’s house about the middle 
of December 1933. On 21-12-1933 she lodged a 
complaint with the Police to the effect that she 
was made to execute the deed of relinquishment 
bv force. At this stage, friends and well-wishers 
of the families of the parties intervened and the 
matter was compromised on 5-1-1939. Under that 
compromise, Zahoor Ahmad destroyed the deed of 
relinquishment executed in his favour by Mst. 
Tahrabi and solemnly undertook to live with her 
and treat her with love and affection. Wahidud¬ 
din on his part executed an agreement under 
which he agreed to destroy all the letters which 
were received by him from Zahoor and promised 
to send back Mst. Tahrabi to Zahoor’s house the 
moment she was sent for by the latter. 

(3) According to Mst. Tahrabi, despite the com¬ 
promise, her husband did not take her to his 
house or maintain her and that she was there¬ 
fore compelled to institute proceedings against 
him under S. 433, Criminal P. C. and secure an 
order for maintenance from the Court. Further, 
according to her Zahoor declined to return to 
her the ornaments which were given to her by 
her father as dowry and that she was forced to 
sue him for the price of those articles. She states 
that she obtained a decree against Zahoor for Rs. 
719/14/-. According to her, she was living with 
her father right from 5-1-1939 to the date of suit 
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and she feels that there is no chance of her hus¬ 
band ever treating her with consideration or in 
accordance with the injunctions of the Quoran. 
On these grounds she sought dissolution of her 
marriage with Zahoor. She has also stated as 
follows in para. 4 of her plaint : 

“The cause of action accrued in December 1938 
and subsequently on every other occasion when 
plaintiff’s life was made miserable by cruelty 
of conduct on the part of the defendant and 
in the year 1939 when the defendant refused to 
return the plaintiff’s articles at Jabalpur with¬ 
in the jurisdiction of this Court." 

On the basis of this pleading it was argued in 
the Courts below that Mst. Tahrabi was entitled 
to obtain a divorce on the ground of her hus¬ 
band’s cruelty. 

(4) Zahoor denied cruelty or his unwillingness 
to maintain Mst. Tahrabi. According to him, 
after the compromise she actually went to live 
with him at Jabalpur and then she accompanied 
him to Banda where he was posted as a Sub- 
Inspector of police. He says that she actually 
lived with him for about two months and then, 
while he was on tour, she of her own accord 
left his house and returned to her father’s house 
at Jabalpur. It may be mentioned that after 
Mst. Tahrabi secured an order for maintenance 
m her favour, Zahoor married a second time and 
that this woman is still living with him as his 
wife. As a counter-blast to the suit for divorce, 
Zahoor brought a suit for restitution of conjugal 
rights against Mst. Tahrabi. To this suit he join¬ 
ed Wahiduddin as a defendant. 

(5) The trial Court dismissed the suit for divorce 
but decreed the suit brought by Zahoor for res¬ 
titution of conjugal rights. The lower appellate 
Court reversed the decision of the trial Court in 
both the suits and granted a divorce to Tahrabi. 
Zahoor has therefore come to this Court in appeal 
against both the decisions of the lower appellate 
Court. 

(6) In September 1943, Zahoor admittedly migrat¬ 
ed to Pakistan and he is still living there. It was 
stated before me by Shri Shareef that a few days 
before he left for Pakistan, Tahrabi left her father's 
house and joined him in his house at Jabalpur 
and actually went to Pakistan along with him. 
According to him, the two are living together as a 
man and wife ever since. 

(7) Shri Razak who had put in appearance on 
behalf of Tahrabi in this Court tried his best to 
obtain instructions on the point but was unable to 
do so, though he did state before me at one stage 
that he had heard that the girl had gone and join¬ 
ed her husband in Pakistan. It was then suggest¬ 
ed by me that the matter should be settled and 
that'both the parties should withdraw their res¬ 
pective suits. Shri Razak then tried to get into 
touch with his client Tahrabi, but without success. 
Ultimately lie sought the permission of the Court 
to withdraw from both the appeals, and he has 
been accorded permission to do so. 

(8) When it was brought to my notice that both 
the parties had migrated to Pakistan, I felt some 
doubt as to the power of this Court to grant resti¬ 
tution of conjugal rights or to affirm the decree 
for divorce. I therefore requested counsel to ad¬ 
dress me on the question of the competence of this 
Court to decide these two matters. Both Shri 
Shareef as well as Shri Razak addressed arguments 
on this point and both were agreed that this Court 
had jurisdiction to decide these two matters. 


1954 


Lakhumal v. N. C. Gupta 


(9) Dicey in his Conflict of Laws, 6tli edition, 
has formulated the following rule at page 216: 

“The Court has jurisdiction to entertain proceed¬ 
ings for the dissolution of the marriage of any 
parties domiciled in England at the commence¬ 
ment of the proceedings. 

This jurisdiction is not atiected by— 

(1) the residence of the parties; or 

(2) the allegiance of the parties; or 




Similarly, Dicey has said at page 363: 

“The Courts of a foreign country have jurisdic¬ 
tion to dissolve the marriage of any parties do¬ 
miciled in such foreign country at the commence¬ 
ment of the proceedings for divorce.” 

At the commencement of the suit, both the parties 
were domiciled in India and therefore, according 
to this rule, this Court, though a foreign Court in 
relation to persons who have migrated to Pakistan, 
has jurisdiction co decide the suit for divorce, in 
this connection I may also refer to — ‘Salvesen v. 
Administrator of Austrian Property’, (1927) AC 611 
at p 665 (A;, where following the decision in — ‘ r e 
Mesurier v. Le Mesuricr’, (1395) AC 517 (B>, it has 
been laid down that it is established that the law of 
England recognizes the competence and the exclu¬ 
sive competence of the Court of the domicile lo 
decree dissolution of a marriage. There is there¬ 
fore no doubt whatsoever that this Court has juris¬ 
diction to deal with the appeal arising out of a 
suit for divorce. 

(10) Then as regards restitution of conjugal 
rights, it is clear Irom what is stated in Halsbury's 
Laws of England, Volume 6, paras. 356, 360 and 
362, and in Volume 10, para. 1027, that what is ma¬ 
terial for giving jurisdiction to the Court is the 
residence of the parties within the jurisdiction °f 
the Court at the time of the institution of the 
suit. The parties were admittedly resident in 
India when the suit and when even the second 
appeal was filed. A decree that may now be pass¬ 
ed in second appeal would be binding on the par¬ 
ties and can be executed even outside the jurisdic¬ 
tion of this Court or even outside this country. 

C/M.K.S. Order accordingly. 
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MUDHOLKAR AND SEN JJ. 

Lakhumal Hirdemal, Petitioner v. N. C. 
Gupta, Deputy Commr. and others, Respon¬ 
dents. 


Misc. Petn. No. 253 of 1952, D/- 1G-4-1953. 

(a) Houses and Rents — C. P. and Kerar 
Lotting of Houses and Rent Control Order 
(1949), Cl. 29 — Right of appeal. 

There is no express provision in the 
Rent Control Order providing for an appeal 
from an order of an Additional Deputy 
Commissioner to a Deputj r Commissioner. 
Though the proceedings under the Rent 
Control Order are treated as revenue pro¬ 
ceedings by the Rent Control authorities 
this does not mean that the provisions of 
the Land Revenue Act are applicable to 
those proceedings. No right of appeal can 
be exercised under the C. P. Land Revenue 
Act. (Para 3) 

(b) Houses and Rents — C. P. and Berar 
Letting of Houses and Rent Control Order 
(1949), Cl. 29 — Unconditional delegation of 
powers. 
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In the absence of a condition by the De- 
putv Commissioner while delegating to the 
Additional Deputy Commissioner his 
powers under cl. 23 that the order of the 
Additional Deputy Commissioner shall be 
subject to scrutiny by himself, the Deputy 
Commissioner is not entitled to iiueifeie 
in any manner with the order passea by the 
Additional Deputy Commissioner under the 
powers delegated to him. (t aras 5, c) 

(c) Ileuses and Rents — C. P. and Eerar 
Letting of Houses and Rent Control Older 
(1949), Cl. 23 — Order beyond 14 days. 

The order of allotment by the Deputy 
Commissioner, made beyond the period o! 

14 days of the intimation of vacancy is con¬ 
trary to law. ^ para 

Y. P. Varma, for Applicant; T. P. Naik Add . 
Govt. Pleader, (for Nos. 1 and 2); V. M. Ku - 
karni, (for No. 3); Y. V. Jakatdar, (for No. 4), 

lor Non-Applicants. 

ORDER: In this petition under Art. 226 of tne 
Constitution, the petitioner, who is a refugee, 
challenges the order of respondent 1, the Deputy 
Commissioner, Balaghat, setting aside rn appea 
an order passed by respondent 2, the Additional 
Deputy Commissioner, Balaghat, allotting to him 
a certain house for his residence. 

( 2 ) The point taken is that the Deputy Commis¬ 
sioner had no power to hear an appeal from the 
order of the Additional Deputy Commissioner firstly 
because mere is no express provision to that effect 
in the Rent Control Order and secondly because 
the order of allotment made by the Additional 
Deputy Commissioner was in the exercise oi the 
powers delegated to him by the Deputy Commis¬ 
sioner. 

(,3> It is not disputed that there is no express 
provision in the Rent Control Order providing fori 
an appeal from an order of an Additional Deputy 
Commissioner to a Deputy Commissioner. The 
Deputy Commissioner, however, has relied on the 
provisions of the Central Provinces Land Revenue 
Act on the ground that the proceedings before 
the Additional Deputy Commissioner are land-re¬ 
venue proceedings. It may be that the proceedings 
under the Rent Control Order are treated as re¬ 
venue proceedings by the Rent Control authorities 
but this circumstance does not mean that the pro¬ 
visions of the Land Revenue Act are applicable to 
those proceedings. The right of appeal is always a 
creation of a Statute and where such a right is 
claimed what one has to look to is the law under 
which a particular order was passed. If that law 
does not provide for an appeal against a parti¬ 
cular order then no appeal is admissible. 

(4) It is then argued that since the Additional 
Deputy Commissioner exercises only such powers 
as are delegated to him by the Deputy Commission¬ 
er it is always open to the Deputy Commissioner to 
scrutinize the order passed by the Additional 
Deputy Commissioner and modify it or vacate it 
if he thinks it prooer so to do. No doubt, under 
the Rent Control Order the power to allot a house 
to a refugee or a Government servant is given 
primarily to the Deputy Commissioner and he is 
permitted to delegate that power to any officer 
subordinate to him not below the rank of Extra- 
Assistant Commissioner. 

The provision under the Order which enables 
him to delegate his powers is Cl. 29 which reads 
thus: 

“The Deputy Commissioner may by order empow¬ 
er any officer subordinate to him not below the 
rank of Extra-Assistant Commissioner to exercise 
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any power conferred on him under Cls. 23,24,25 

and 28 in such circumstances and under such 

conditions, if any, as may be specified in the 
order.” 

(5) It would be clear from this provision that 
the Deputy Commissioner while delegating his 
powers under Cl. 29 is entitled to make tnat delega¬ 
tion conditional. It would thus be open to the De¬ 
puty Commissioner while delegating to the Addi¬ 
tional Deputy Commissioner his powers, under cl .23 
of the Rent Control Order to provide that the order 
of the Additional Deputy Commissioner shall be sub¬ 
ject to scrutiny by himself. If he does lay down a 
condition of that kind, then of course it would be 
open to the Deputy Commissioner to modify the 
order of the Additional Deputy Commissioner or 
substitute it by his own order. In the present case, 
however, there is no such reservation as would be 
clear from para. 2 of the order passed by the then 

Deputy Commissioner Shri G. G. Desai on 5-12-1950 
which reads thus: 


[Adkhan [Sinha G . J.) 5 , 

be borne by respondent 3 who was the person pri¬ 
marily interested in opposing the petition. Counsel's 
fee in this Court Rs. 50/-. The petitioner is entitl¬ 
ed to the refund of the outstanding amount of 
security deposited by him. 

B/D.H.Z. Petition allowed. 
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SINHA C. J. 

Mahebubkhan Himmatkhan, Plaintiff-Appli¬ 
cant v. Mohamadkhan Lalkhan and others, De- 

lendants-Non-applicants. 

Civil Revn. No. 153 of 1952, D/- 9-10-1952, 
against order of 1st Civil J., 2nd class, Amraoti, 
D/- 16-2-1952. 

„Ciyil P. C. (1908), O. 6, R. 17 — Amendment 
of plaint by introducing new case. 


"2. I further direct that the powers vested in me 
under Ss. 23, 24 and 25 of the R. C. Order will 
be exercised by the S. D. O. at Waraseoni and 
by the Rent Controller at Balaghat appointed 
by me from time to time.” 

In the absence of a condition of the kind we 
have indicated, it must be held that the Deputy 
Commissioner is not entitled to interfere in any 
manner with the order passed by the Additional 
Deputy Commissioner under the powers delegated 
to him. We cannot agree with the proposition that 
an authority delegating its powers to another has 
an inherent right to review or reconsider the order 
of the delegate. 

(6) It is then said that the authority which dele¬ 
gates its powers to do an act to another does not 
lose its right to exercise those powers itself & that 
it can exercise those powers independently of the 
Additional Deputy Commissioner. We agree that 
the authority which delegates its powers to another 
does not by the mere fact of delegation cease to be 
entitled to exercise the powers iteslf but, in our 
opinion, if the powers unconditionally delegated 
to a delegate are exercised by the delegate, then 
they are exhausted. In such a case we think that 
the authority delegating its powers cannot exercise 
those powers because those powers have already 
been exercised by its delegate. In our opinion, there¬ 
fore, the order of the Deputy Commissioner cannot 
be sustained on any ground whatsoever. 

(7) There is also an additional reason for hold¬ 
ing that the Deputy Commissioner’s order cannot 
be sustained. In the' instant case, notice of vacancy 
was given by the landlord to the Additional Deputy 
Commissioner on 5-7-1952. He passed an order of 
allotment in favour of the petitioner on 19-7-1952. 
The Deputy Commissioner set aside the order of 
the Additional Deputy Commissioner on 22-9-1952, 
and allotted the house to respondent 3. Under Cl. 
23 of the Rent Control Order an order of allot¬ 
ment has to be made within 14 days of the intima¬ 
tion of the vacancy. The order of the Deputy 
Commissioner, regarded as an original order of 
allotment, was made beyond the period of 14 days 
and is, therefore, contrary to law. Of course, the 
position may have been different had the Deputy 
Commissioner the right to entertain an appeal 
against the order of the Additional Deputy Commis¬ 
sioner. For, in that case the appellate order could 
well have related back to the date of the original 
order and thus the allotment made therein would 
have been within time. 

(8) In the view we take, the petition succeeds 
and is allowed with costs.-Costs in this Court shall 


The introduction of a new case is no 
ground for refusal of amendment, so long 
as the defendant has the opportunity of 
meeting that new case by amendment of 
the written statement and by leading evid¬ 
ence in support of that defence. (Para 4) 

Anno: C. P. C., O. 6 R. 17 N. 3 Pt. 28. 

C. P. Kalele with A. L. Halve, for Applicant; 
A. V. Khare and T. B Pendharkar, for Non-Ap¬ 
plicants 1 and 2. 

ORDER: This application in revision is directed 
against the order dated 16-2-1952 passed by the 
Civil Judge Class II of Amravati retusing leave to 
the plaintiff to amend his plaint in a suit for 
possession. 

(2) It appears that after the suit had been pend¬ 
ing for about a year the plaintiff applied for leave 
to amend his plaint by seeking to introduce a claim 
based on the sale deed of 27-7-1944 in his favour. 
That amendment was being prayed for in answer 
to the defendants’ case in the written statement 
based on the ‘hiba-bil-iwaz’ of Ismailbi. 

(3) This application was opposed on behalf of 
the defendants chiefly on the grounds (1) that 
whereas in the plaint as originally framed the 
claim to the house was limited to a moiety share, 
in the amendment as prayed for, the claim would 
extend to the whole house; and (2) that a new 
case was being sought to be introduced by way of 
amendment. The Court below has taken the view 
that the amendment was sought at rather a late 
stage because the suit was fixed for evidence, and 
that the defendants may be prejudiced in their 
defence. 

(4) In my opinion, the interests of the defen¬ 
dants may be preserved by directing that the claim 
shall not be enlarged, by the amendment, to the 
whole house, but that it will continue to be con¬ 
fined to a moiety share therein as originally claim¬ 
ed, and that the defendants will certainly be en¬ 
titled to amend their written statement so as to 
raise all the pleas available to them in defence to 
the action, after the amendment of the plaint is 
allowed. If these two reservations are made 1 
do not see any reason why the amendment should 
not be allowed, specially when the amendment 
sought does not change the nature of the suit, 
though it may introduce a new case. But the 
introduction of a new case is no ground for refusal 
of amendment, so long as the defendants have the 
opportunity of meeting that new case by amend¬ 
ment of the written statement and by leading evi¬ 
dence in support of that defence. So long as the 
defendants are not prejudiced in their defence I 
do not see any reason to refuse the amendment. 
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especially when it has the merit o£ avoiding multi- 
plicity of suits. 

( 5 ) The plaintiff-petitioner must compensate .he 
<lefendlms P by costs ior having come to Court wi h 
the prayer for amendment at a laie sia e e. Cur* 
ouLy ^ough. the Court below does not appear to 
have passed any order for costs in favour of die 
defendants, even though it had refused tne Player 
for amendment. I would, as a condition Pieceden 
to the amendment, make the plaint nf-pe tit in 
liable to the defendants’ costs—hearing fee Rs. -o 
— before the amendment is allowed. 

(6) In these circumstances, the order passed by 
the Court below is set aside, and the amendment 
with the reservations indicated above is allowed 
in the plaint, subject to the payment of costa as 
already directed. As success m this Court is divid¬ 
ed between the parties each party will bear its own 

costs in this Court. 
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Order set aside. 
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CHOUDHURI J. 

Adhargir Chhotegir Gosai, Applicant v. The 
Stale. 

Criminal Revn. No. 681 of 1952, D/-25-6-1953, 
from order cf Addl. Dist. Magistrate, Cnhmd- 
wara, D/- 3-12-1952. 

Penal Code (1860), Ss. 378 and 40.1 Re¬ 
moval of cattle turned loose. 

Cattle turned out to graze in the pasture 
or jungle are still in the possession of tne 
owner unless the contrary is shown and 
the taking of such cattle is theft and not 
criminal misappropriation. Where the taker 
sells it subsequently his dishonest inten¬ 
tion while taking away the cattle can be 
inferred from that fact. 8 All 51; 9 Ail 348, 

17 Cal 852; AIR 1917 Pat 459. Distinguish¬ 
ed* 4 Bom LR 626; AIR 1938 Rang 138, 

Rel. on. (Paras 9, 10) 

Anno: Penal Code, S. 378 N. 1, 8; S. 402 N. 2. 

S P. Kotwal, for Applicant; W. K. Sneorey, 
Additional Govt. Pleader, for the State. 

CASES REFERRED : 

(A) (’85) 8 All 51: 1885 All WN 326 (Pr 5) 

(B) (’87) 9 All 348: 1887 All WN 73 (Pr o) 

(C) (’90) 17 Ca_l 852 (Pr 5) . 

<D) (’17) AIR 1917 Pat 459: 18 Cn LJ o64 

<E ( ) P (’<)2) 4 Bom LR 626 (Pr 10) 

(F) (’38) AIR 1938 Rang 138: 1938 Rang LR 

63: 39 Cri LJ 607 (Pr 10) 

ORDER: The applicant Adhargir was con¬ 
victed under S. 379, Penal Code bv the Magis¬ 
trate Second Class Amarwada, for the theft 
of a horse belonging to Jawaharlal (P. W. 1) 
and sentenced to four months rigorous imprison¬ 
ment. His conviction and sentence were main¬ 
tained in appeal by the Additional District 
Magistrate, Chhindwara. 

(2) The prosecution case in brief is that a 
horse belonging to Jawaharlal (P. W. U was 
left for grazing on 10-6-1951. The animal was 
missing from that date. Lula (P. W. 2), who 
is a servant of Jawaharlal, searched for the 
animal for a week. During the search, he saw 
a dead horse from a distance and thinking it 
to be the one which was missing he 
informed his master accordingly. Subse¬ 
quently in the month of September he 


found his master’s horse with Sawlia m 

village Bhanaswada , and .. re P° rte L p to ho r S e 
master. During the investigation the horse 

was seized from Sawlia on 22-9-1951, vide sei¬ 
zure memo (Exhibit P. 4). Sawlia had informed 

that he had purchased it from 1 R ^ mc ^ 1 ^ n S Q?5 
Rs 110/-. Ramcharan admitted to have sola 

this horse to Sawlia, but stated that he had 
purchased it from the accused Adhargir mr 
Rs 53/- as per receipt (Exhioit 1.7). 
eharan was also prosecuted along with Adhar- 
gir He was convicted under S. 411, Penal 
Code by the Magistrate of the trial Court, but 
was acquitted in appeal by the Additional Dis¬ 
trict Magistrate. 

(3) The accused Adhargir denied that he 
stole this horse. He also denied that he sold 

it to Ramcharan. 

(4) It has been held by both the ^ Courts 
below on the evidence of Parmu Kotwar (P. W- 
5) and Gaorishankar (P. W. 6) that the accuse 
had visited the village Atama in the month of 
July 1951 and had sold the horse to Ramcharan 
on 11-7-1951, vide receipt (Exhibit P-7). I see 
no reason to disagree with the concurrent find¬ 
ing of facts stated above. 


(5) It was strenuously argued on behalf of 
the applicant that even assuming the facts 
proved, no offence of theft was committed 
inasmuch as there was no dishonest intention 
on the part of the applicant which is a neces- 
earv ingredient of the offence of theft as defined 
in S. 378, Penal Code. In support of the above 
contention, reference was made to illustrations 
(f) and (g) under that section and also to ^tne 

decisions in — ‘Queen-Empress v. Bhandhu, 

All 51 (A), — ‘Queen-Empress v. Nihal , 9 All 
348 (B), — ‘Romesh Chunder Sannyal V. xiiru 

Mondal’, 17 Cal 852 (C). 

(6) The cases relied on by the learned counsel 
for the applicant related to the theft °f bul-S 
which were let loose in accordance with the 
Hindu religious usage. These animals belonged 
to nobody, and it was held in those cases that 
such animal was not ‘property’ which was cap¬ 
able of being made the subject of dishonest 
receipt or possession within the meaning of S. 
410 and 411, Penal Code. The decision in those 
cases, therefore, has no application to the 

present case. 

(7) The learned counsel for the # appli¬ 

cant also relied on a decision Tr> ln - Q 7T 
‘Rup Lai v. Durga Prasad, AIR 1917 
Pat 459 (D). In that case, the accused* 

finding the complainant’s pony at large which 
had broken loose from its tether to which it 
had been tied the previous night, mounted it 
and took a ride on it returning home on the 
following day in the evening. It was held that 
he had not committed the offence of theft, to 
constitute which there must be an intention on 
the part of the person to take a thing to steal 
it and that he might have been proceeded 
against under S. 403 instead of S. 379, Penal 
Code. The facts of the present case are difYerent 
from the facts of the case cited above. 

(8) The learned Government Pleader argued 
that the horse was under the constructive pos¬ 
session of Jawaharlal (P. W. 1) when it was iet 
loose by his servant for the purpose of grazing. 
The dishonest intention of the applicant can 
be inferred from the fact that he had sold it to 
Ramacharan. 
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(9) Lula (P. W. 2) has deposed to the effect 
that his master Jawaharlal owned five horses. 
In tli6 month of Jaith last one of the horses hacl 
gone astray They were let loose for grazing 
in the morning. In the evening one red horse 
did not come home. The accused has not ex¬ 
plained how he came in possession of this 
animal. From the evidence on record, both the 
Courts below were justified in drawing the pre¬ 
sumption against him that he must have taken 
away the animal when it was let loose for 
grazing. The fact that he sold the animal shows 
that he had a dishonest intention in taking it 
while it was grazing. 

(10) In — ‘Emperor v. Karsan’, 4 Bom L R 
626 (E), it has been held that the removal of 
animals grazing in open lands where the owner 
has driven them amounts to theft and not cri¬ 
minal misappropriation. So also in — ; Nr-a 
Paw Din v. The King 1 , AIR 1933 Rang 138 (l>), 
where the accused stole a bullock from the 
jungle, where it was put to graze by its master, 
a cartman, and then killed it for food. He was 
convicted of the offence of theft and mischief. 
I am of the opinion that the cattle turned out 
to graze in the pasture or jungle are still in the 
possession of the owner unless the contrary is 
shown, and the taking of such cattle is thelt 
and not criminal misappropriation. 


A. I. JL 


the minor is identical with that of the 
next friend, sanction under O. 32, R. 7 is 
not necessary for adopting the special form 
of proof. 27 Cal 229; AIR 1930 Cal 463- 
AIR 1927 All 584; AIR 1936 Lah 235; AIR 
1946 Pat 272, Rel. on. (Para 20) 

Anno: C. P. C., O. 32, R. 7 N. 10. 

M. R Bobde, for Appellants; R. S. Dabir, for 
Respondents 1 to 5. 

CASES REFERRED : 

(A) (’27) AIR 1927 PC 165: 2 Luck 316 (PC> 
(P r II) 

(B) (’30) AIR 1930 Cal 463: 129 Ind Cas 40$ 
(Prs 12, 18, 19) 

(C) (’29) AIR 1929 Pat 741: 8 Pat 788 (Pr 12) 

(D) (1900) 27 Cal 229: 4 Cal WN 327 (Pr 19) 

(E) ('27) AIR 1927 All 584: 49 All 842 (Pr 19) 

(F) (’36) AIR 1936 Lah 235: 162 Ind Cas 921 

(Pr 19) 

(G) (’46) AIR 1946 Pat 272: 222 Ind Cas 210 
(Pr 19) 

ORDER: This is an appeal filed by the de¬ 
fendants against the judgment dated 5-7-1940 
passed by the Second Additional District Judge, 
Sagar, in Civil Appeal No. 19-B of 1947 arising 
out oi Civil Suit No. 26-B of 1947 decided cn 
16-10-1947 of the Court of the Civil Judge, Class 
II. Khurai. 


(11) From the facts shown in the present case, 
the conviction of the applicant under S 379, 
Penal Code is in order and it is affirmed. The 
applicant has undergone jail sentence for eight 
days. Taking into consideration the circum¬ 
stances of the case, a heavy sentence of fine 
coupled with the jail sentence already under¬ 
gone would, in my opinion, meet the ends of 
justice. I, therefore, reduce the jail sentence 
awarded by the Courts below to the period al¬ 
ready undergone and impose a fine of Rs. 100/- 
against the applicant. In default of payment of 
fine, he shall undergo rigorous imprisonment for 
four months. 

(12) With this modification in the sentence, 
the revision fails and is dismissed. 

B/M.K.S. Revision dismissed. 


(2) The suit out of which Ibis appeal arises 
was brought by the plaintiffs Munnalal and his 
sons Pannalal, Jamnaprasad, Gulabchand and 
Hemchand against the defendants for the re¬ 
covery of a sum of Rs. 1540/- primarily as com¬ 
pensation for fraud practised by defendant I 
and in the alternative for loans advanced on 
the pledge of ornaments. As against the claim- 
of the plaintiffs, deft. 1 made a counter-claim, 
for a sum of Rs. 960/- as a set off. The cause 
of action for the claim as well as the counter¬ 
claim was grounded on a contract of pledge cf 
ornaments and loan advanced thereon. 

(3) A number of ornaments alleged to be of 
gold were pledged by defendant 1 with plaintiff 
1 on different dates as security for advances 
made to defendant 1. The aggregate sum of 
the loan was Rs. 813/- and carried interest at 
the rate of Rs. 9/- per cent, per annum. 
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CHOUDHURI J. 

Parasram Harprasad and others, Defendants- 
Appellants v. P~annalal Munnalal and others, 
Plaintiffs-Respondents. 

Misc. First Appeal No. 109 of 1949, D/- 2-3- 
1953, from order of 2nd Addl. Dist. J., Saugar, 
D/_ 5-7-1949. 

(a) Oaths Act (1873), S. 8 — Form of oatli. 

The oath or solemn affirmation referred 
to in S. 8 may be in any form common 
amongst or held binding by persons of the 
race or persuasion to which “the depo¬ 
nent” belongs and not repugnant to “jus¬ 
tice or decency.” AIR 1927 PC 165, Foil. 

(Para 11) 

Anno: Oaths Act, S. 8 N. 1. 

(b) Civil P. C. (1908), O. 32, R. 7 — Agree¬ 
ment to be bound by oath, if a compromise. 

When a next friend cf a minor expresses 
his willingness to get the dispute settled 
by a special oath to be taken by the oppo¬ 
site party, the settlement does not amount 
to a compromise, and if the interest of 


(4) The case of the plaintiffs was that the 
pledge of the ornaments was accepted on the 
representation made by the first defendant that 
they were genuine articles of gold. As defen¬ 
dant 1 failed to redeem the ornaments he was 
served with notices on various dates. It is al¬ 
leged that on 16-11-1946 defendant 1 went to 
the plaintiffs and negotiated an agreement by 
which the ornaments were sold to the plaintiffs 
for the sum of Rs. 1540/-. The same day, a 
notice was also served on the first defendant at 
his request intimating the sale of the ornaments 
as the first defendant had represented that the 
ornaments belonged to a third person. As a 
slightlarger sum was due under the loan 
transactions, it was agreed that some days later 
the parties would sell the ornaments at Sagar. 
and if any surplus amount was recovered from 
the sale of the ornaments it would be credited 
to defendant 1 who also undertook to make up 
the deficiency should it occur. 

(5) It was further contended that in the fourth 
week of December 1946, plaintiff 2 and defen¬ 
dant 1 went to Sagar for the sale of the orna¬ 
ments. The sale could not be effected as the 
purchasers said that the ornaments did not 
appear to be of good gold. Subsequently on- 
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4-1-1947 at the instance of defendant 1 the orna¬ 
ments were melted in his presence. They were 
found to be spurious and hardly worth Rs. 200,-. 
In view of the above fraud, the plaintiffs claim¬ 
ed a sum of Rs. 1540/- which was the price 
agreed between them. In the alternative tne 
plaintiffs claimed this amount as the debt due 
by the defendants. Defendants 2 and 3 are 
sons of defendant 1. They were impleaded on 
the ground that they were under pious obliga¬ 
tion to pay their father’s debts. 

(6) Defendant 1 denied that there was any 
express warranty or any agreement on^ 16-11- 
1946 to sell the ornaments to the plaintiffs. Re 
contended that when he went to the plaintiffs 
in pursuance of their notice dated 13-11-1946, 
he was asked to tender payment. He went 
again the following day when some melted and 
alloyed gold was shown to him which he de¬ 
clined to accept. He therefore submitted that 
the pledged ornaments contained 25 tolas of 
gold, the rate of which was Rs. 100/- per tola 
on io-11-1946 when tne plaintiffs themselves 
purchased the ornaments. The price_ of those 
ornaments thus would amount to Rs. 2500/- and 
after allowing the plaintiffs* dues of Rs. 15 *i 0 /-, 
he made a counter-claim of Rs. 960/-. 
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cree of the Court of the first instance was sec 
aside in its entirety even against plaintiff 1 who 
had not appealed, and the suit was ordered to 
be readmitted to its original number with the 
direction that it should proceed Irom the stage 
at which it had reached when the oiler tor spe¬ 
cial oath was made. The defendants being, 
aggrieved by the above decision of tne Addi¬ 
tional District Judge have come up in appeal. 

(10) It was argued on behalf of the appellants 
that the terms in which the oath was couched 
could not be objected to when it had already 
been taken by defendant 1 in the presence ot 
the Court of the first instance, and the lower 
appellate Court was in error in raising the ob¬ 
jection ‘suo motif and in giving effect to it. 

(11) In — ‘Inder Prasad v. Jagmohan Das’., 
AIR 1927 PC 165 (A), it has been held that t the j 
oath or solemn affirmation referred to :n S. 
Oaths Act may in any form common amongst 
or held binding by persons of the race '>r per-> 
suasion to which “the deponent” belongs and, 
not repugnant to “justice or decency”. In the 
present case the form ot the oath, to bo taken 
by defendant 1 has been given in the applica¬ 
tion filed by the plaintiffs on 9-10-1947 and it is 
as follows: 


(7) Issues were framed on 12 8-1947 on the 
pleadings of the parties and the trial commenced 
on 7-10-1947. The evidence of the plaintiffs’ 
witnesses was recorded from day to day. When 
the hearing commenced on the third day i.e. on 
9-10-1947 Munnalal (plaintiff 1) and his son 
Gulabchand (plaintiff 4) intimated their inten¬ 
tion to offer a special oath to the first defen¬ 
dant. They were asked to file an application 
proposing the form of oath which they did. 9 he 
first defendant accepted the offer with the con¬ 
dition that in the event of his taking tne oath 
the plaintiffs should agree to suffer a decree tor 
Rs. 960/- which he has claimed from them. 
Munnalal (plaintiff 1) agreed to the above con¬ 
dition personally and on behalf of his minor 
son Hemchand (plaintiff 5) stating lhat the 
plaintiffs 2, 3, 4 and 5 are his sons and he was 
authorized to propose the special oath for the 
decision of the matters in dispute in this case. 
Before the Judge of the trial Court started for 
the temple where defendant 1 was to take the 
special oath, an objection was filed on behalf 
of the plaintiffs regarding the counter Droposal 
made by defendant 1. The special oath was 
taken by defendant 1 on 9-10-1947. On 11-10- 
1947 plaintiffs 2 and 3 made an application con¬ 
tending that the oath taken by defendant 1 was 
not binding on them as they had not agreed 
to the proposal. 

(8) The Court of the first instance rejected 
the two applications i.e. one filed on 9-10-1947 
just before the oath was administered and the 
other filed on 11-10-1947 by plaintiffs 2 and 3. 
The trial Court accepted the special oath of 
defendant 1, passed judgment dismissing the 
suit of all the plaintiffs and decreed the counter¬ 
claim of defendant 1 against plaintiffs 1 and 5. 

(9) The appeal filed by plaintiffs 2 to 5 who 
are the sons of plaintiff 1 against the decree 
was allowed on the ground that the special oath 
under S. 8, Oaths Act was not legal and that as 
there was no express sanction given by the 
Court under O. 32, R. 7, Civil P. C., plaintiff 1 
could not enter into an agreement for tne spe¬ 
cial oath on behalf of the minor plaintiff 5 for 
whom he was acting as a next friend. The de- 


“In the name of Shankar, I swear that the 
ornaments kept in the Courts and the orna¬ 
ments which have been made after moulding 
the old ornaments and which are at present 
in the Court are not those ornaments which 
I had pawned with the plaintiff and I was 
not present at the plaintiff’s house when these 
ornaments were moulded, and my consent was 
not taken when these ornaments were mould¬ 
ed. Oh God Mahadeo if I am telling any¬ 
thing false then I be ruined and I he turned 
into a laper.” 

The form was not objected to by the defendant'. 
Defendant 1 was to take the special oath in the 
above form standing in front of the idol of 
Shankar which is in the temple situated at the 
western side of the bank. This the defendant; 
did in the presence of the presiding Judge as 
lias been noted by him in the order-sheet dated 
9-10-1947. In my opinion, the oath taken by de¬ 
fendant 1 was a legal one. 

(12) It was next argued on behalf of the ap¬ 
pellants that the application for administering 
the special oath to defendant 1 was made by 
all the plaintiffs and as the counter proposal 
made by defendant 1 was accepted by plaintiff 
1 who was the manager of the joint family con¬ 
sisting of all the plaintiffs who are his sons, the 
acceptance of the counter proposal by plaintiff 
1 should be deemed to be the acceptance by all 
the plaintiffs. It was also urged that at least 
the set off claimed by the defendant in his 
counter proposal should have been decreed 
against plaintiff 1 and his minor son plaintiff 5 
who was represented by plaintiff 1 as his next 
friend, as no sanction for settlement of the dis¬ 
pute by a special oath is necessary under O. 32, 
R. 7, Civil P. C. for the minor. Reliance was 
placed on — ‘Mahammad Mahmud v. Deliarv 
Lai’, AIR 1930 Cal 463 (B) and — Lalchand 
Thakur v. Scogobind Thakur’, AIR 1929 Pat 741 
(C). 

(13) It was contended on behalf of the respon¬ 
dents that the suit was not brought by plaintiff 
1 in the capacity of a manager of the joint 
Hindu family, and as all the coparceners were 
made plaintiffs, their individual proposal made 
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by defendant 1 for his claim by way of set off. 
It was also contended that plaintiffs 2 and 3 did 
not consent to get the suit and the counter pro¬ 
posal of defendant 1 decided by a special oath 
and as such they were not bound by the spe¬ 
cial oath taken by him. 

(14) It cannot be disputed that bv the appli¬ 
cation dated 9-10-1947 though signed by Mun¬ 
nalal plaintiff 1, and Gulabchand plaintiff 4, ail 
the plaintiffs had agreed to get their claim de¬ 
cided by a special oath to be taken by defen¬ 
dant 1. Shri R. N. Shrivastava pleader was re¬ 
presenting all the plaintiffs. The relevant por¬ 
tion of the above application is as follows: 

“If the defendant agrees to take the oath then 
in accordance with the oath, the suit filed by 
the plaintiff would be dismissed with costs. 
AIL the plaintiffs agree to this but the defen¬ 
dant who has claimed a set-off in tnis suit 
against the plaintiffs shall get his claim dis¬ 
missed and shall not file a separate suit.’' 

To the above proposal defendant 1 made the 
following oral statement which was recorded by 
the presiding Judge: 

‘T am prepared to take the special oath as 
offered but I do not agree that my claim for 
Rs. 960/- be also dismissed. If the plaintiffs 
agree that in the event of my taking oath 
their claim be dismissed and mine lor Rs. 
960/- and costs be decreed then I am willing 
to take the special oath.” 

This counter proposal was accepted by plaintiff 
I in the following words: 

“Plaintiffs 2. 3, 4 and 5 are my sons. I am 
authorized to propose the special oath for the 
decision of the matters in dispute in this case. 
So far as I and the minor plaintiff 5 are con¬ 
cerned we agree to the proposal of defendant 
1 and we would suffer decree for Rs. 960/-, 
in case he takes special oath.” 

(15) It is manifest that plaintiff l accepted the 
counter proposal on behalf of his minor son 
Hemchand plaintifT 5. No statements were sepa¬ 
rately made on behalf of plaintiffs 2, 3 and 4 
for the acceptance of the counter proposal. 
Plaintiffs 2 and 3 were not at all present on 
9-10-1947 when the joint application was made 
by the plaintiffs for getting the dispute settled 
by a special oath. This application was as al¬ 
ready pointed out signed by Shri R. N. Shri¬ 
vastava as counsel for the plaintifT as well as 
by Munnalal plaintiff 1 and Gulabchand plain¬ 
tiff 4. The contesting plaintiffs Pannalal (plain¬ 
tiff 2) and Jamnaprasad (plaintifT 3), though 
they did not sign this application, did not dis¬ 
pute that their father Munnalal plaintifT 1 and 
their pleader Shri R. N. Shrivastava had autho¬ 
rity to get the dispute decided by a special 
oath to be taken by defendant 1. 

(16) Munnalal plaintifT 1 has made the oral 
statement that plaintiffs 2, 3, 4 and 5 are his 
sons and that he was authorized to propose the 
special oath for the decision of the matters in 
this case. This authority of Munnalal has not 
been denied by plaintiffs 2 , 3 and 4. The order- 
sheet dated 9-10-1947 shows that before the pre¬ 
siding Judge proceeded to the temple accom¬ 
panied by Shri Sapre, Shri Muley. Shri N. P. 
Shrivastava pleader for the plaintiffs, plaintifT 
1 and the defendants for administering the 
special oath, an application said to be on be¬ 
half of the plaintiffs was filed by Shri Sapre. 
It is not signed by any of the plaintiffs. In this 


application, the authority of Munnalal to settle 
the dispute by a special oath has not been dis¬ 
puted. The main objection raised was that the 
civil Court had no jurisdiction to decree a 
counter-claim. This objection was on a ques¬ 
tion of law and did not alfect the acceptance of 
the counter proposal by Munnalal plaintifT 1 on 
behalf of all the plaintiffs. 

(17) Taking into consideration the entire cir¬ 
cumstances appearing in the case I am satisfied 
that Munnalal plaintifT 1 was authorized on be¬ 
half of all the plaintiffs to propose the special 
oath for the decision of the matters in dispute in 
this case. His acceptance of the counter pro¬ 
posal made by defendant 1 is therefore binding 
on all the plaintiffs. The subsequent applica¬ 
tion filed on behalf of plaintiffs Pannalal (plain¬ 
tiff 2) and Jamnaprasad (plaintifT 3) on 11-10- 
1947, after the oath had already been taken, 
stating that these two plaintiffs did not agree 
for proposing the oath to defendant 1 is fri¬ 
volous and was rightly rejected by the Court of 
the first instance. 

(18) The next question for consideration is 
whether a sanction for effecting the settlement 
was necessary under O. 32, R. 7, Civil p. C. as 
plaintiff 5 is a minor who is represented by his 
father plaintiff 1 as the next friend. It has been 
held in — ‘Mahammad Mahmud v. Behary Lai 
(cit. sup.) (B)’ that a minor is bound by the 
consent of his guardian to abide by deposition 
given by opposite party on oath although given 
without the leave of the Court under O. 32, R. 

7. provided there is no fraud or negligence on 
the part of his guardian. 

(19) In — ‘Sheo Nath v. Sukh Lai’, 27 Cal 229 

(D) , which was followed in — ‘Mahammad 
Mahmud v. Behary Lai (cit. sup. (B)’ cited by 
the learned counsel for the appellants it was 
held as follows: 

'‘The offer of the guardian of a minor defen¬ 
dant on behalf of the minor to abide by the 
deposition to be given by a plaintiff on oath 
taken in a particular form under the Indian 
Oaths Act, stands on a very different ground 
from an agreement or compromise contem¬ 
plated by S. 462, Civil P. C. In such a case, 
the minor is bound by the consent of his 
guardian, although given without the leave of 
the Court, provided that there is no fraud or 
gross negligence on the part of the guardian.” 

The same view was expressed in — ‘Deoraj 
Mishra v. Mt. Abhai Raji’, AIR 1927 All 584 

(E) which was followed in — ‘Sultan Muham¬ 
mad v. Mehr Khan’, AIR 1936 Lah 235 (F) in 
which it was held as follows : 

“If the next friend of a minor expresses his 
willingness to relinquish the claim of the 
minor, should the opposite party take a cer¬ 
tain oath, it is only a special method of proof 
adopted by the next friend and is not at all 
a compromise, and if the interests of the next 
friend are identical with the minor then sanc¬ 
tion under O. 32, R. 7, Civil P. C., is not 
necessary for adopting special oath as a form 
of proof.” 

See also — ‘Baldeo Singh v. Niras Singh’, AIR 
1946 Pat 272 (G). 

(20) Following the above cases, I hold that 
when a next friend of a minor expresses his 
willingness to get the dispute settled by a special 
oath to be taken by the opposite party, the 
settlement does not amount to a compromise. 
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and as in the present case the interest of the 
minor was identical with that of^ the nt 
friend, sanction under O. 32, R /, Civil P. C. 
was not necessary for adopting the special form 
of proof. Plaintiff 5 is therefore also bound by 
the acceptance of plaintiff 1 to get the ciaim 
dismissed and the counter-claim of the deren- 
dants decreed by tne special oath taken ^ 
fendant 1. The decision of the Couit o. the 
first instance was therefore correct. 

(21) For the reasons recorded above, the ap¬ 
peal is allowed with costs. The order of the 
fower appellate Court setting aside the decree 
of the trial Court and remanding the case lor 
fresh trial is set aside, and the decree of the 
Court of the first instance is restored. 


Shrikisan v. Ramprasadsingh (Deo J.) 
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Appeal allowed. 
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DEO J. 

Shrikisan Laxman and another, Plaintiffs- 
Appellants v. Ramprasadsingh Chhatrapalsingh 
and others Defendants-Respondents. 

Second Appeal No. 103 of 1952 , D/- 3-8-1952, 
from appellate decree of Addl. Dist. J., Kham- 
gaon D/- 17-10-1951. 

(a) Civil P. C. (1908), O. 41 K. 27 7 - No 
sufficient cause for non-production of evidence 

in lower Court. 


(C) (’43) S. A. No. 368 of 1941, D/-24-12-1943, 

(D) N (^7)^S. A. No. 421 of 1942, D/- 9-7-1947, 

(Nag) (Pr 6) 

JUDGMENT: This is plaintiffs’ appeal 

against the dismissal of their suit by the lower 
appellate Court on a preliminary point that a 
certified copy cl the record-ol-rights relcidng 
to the land in suit was not filed by the plain¬ 
tiffs. 

(2) The plaintiffs have made an application 
here under O. 41, R. 27, Civil P. C., for admis¬ 
sion of a certified copy on the ground that the 
Court would require the said document to 
enable it to pronounce judgment. The appli¬ 
cation also states that there was . sufficient 
cause for not producing it in the trial Court, 
but no facts are alleged why the document 
was not produced in the first Court or before 
the lower appellate Court though the docu¬ 
ment was all along in the plaintiffs possession. 
The plaint was presented on 11-8-49. An 
application for certified copy was made on 
18-8-49 and the copy was obtained on 1-9-49 
well before the date of first hearing in the 

trial Court. 

The appellants, however, have alleged that 
the copy was not filed in the trial Couit as it 
was not necessary because 

(a) the suit was merely for injunction and 

(b) the immovable property involved was not 

1 . 1 n •• < > I * 1 4 1 t • r A t 1 > A 


Document sought to be produced under 
O. 41 R. 27, all the while in possession of 
the party seeking its production — No suffi¬ 
cient cause why it was not produced in 
lower Courts — It cannot be allowed to 
be produced under O. 41 R. 27. (Para 2) 

Anno: Civil P. C., O. 41 R. 27 N. 1, 8. 

(b) Berar Land Revenue Code (1928), Ss. 
2(7) and 112(1) — “Land” and “every suit” 
in S. 112(1) — Suit for injunction. 

“Land” within meaning of S. 2(7) in¬ 
cludes even the superstructures erected 
on it. The term ‘land’ in S. 112(1) is not 
restricted to agricultural land and the 
words “every suit” in that section includes 
a suit for injunction. (Para 2) 

(c) Berar Land Revenue Code (1928), S. 
112(1) —- Late production of certified copy of 
record of rights — Procedure — Effect — (Civil 
P. C. (1908), O. 41 R. 27). 

Plaintiff not producing certified copy of 
record of rights in lower Courts though 
asked by Courts to do it — No objection 
raised by opposite party — Non-compliance 
not noticed till the time of writing judg¬ 
ment by lower appellate Court — Suit ac¬ 
cordingly dismissed — Plaintiff seeking to 
produce certified copy in second appeal — 
Plaintiff should be given opportunity to 
show cause for late production of docu¬ 
ment and if Court finds that cause shown 
is not sufficient, the suit should be dis¬ 
missed. (Para 7) 

Anno: Civil P. C., O. 41 R. 27 N. 1, 8. 

N. V. Gadgil, for Appellants; A. N. Chor 
ghade, for Respondent No. 1. 


As defined in S. 2(7), Berar Land Revenue 
Code, land means a portion of the earth’s 
surface and, where such land is referred to in 
the law, it shall be deemed to include all things 
attached to or permanently fastened to any¬ 
thing attached to such land. 

It is thus clear that ‘land’ includes even 
the superstructures erected on it. There is 
no scope for the argument that the term ‘land’ 
in S. 112(1) is restricted to agricultural land 
and that the words “every suit” in that section 
does not include a suit for injunction. I, there¬ 
fore, hold that the application made to this 
Court does not disclose any sufficient cause for 
not producing the document in the trial Court. 

(3) Although on the date of presentation of 
the plaint the learned Judge directed the plain¬ 
tiffs to produce the certified copy, non-compli¬ 
ance of this order was not noticed in the trial 
Court. The defendants did not take any objec¬ 
tion. The plaintiffs obtained a decree in that 
Court. In the grounds of appeal also this 
point was not raised. There is nothing in the 
order sheets of the appellate Court or in the 
judgment under appeal to show that this omis¬ 
sion was brought to the notice of the appel¬ 
lants. It appears that at the time cf writing 
the judgment the lower appellate Court noticed 
this'omission and dismissed the suit for that 
omission. 

(4) In — ‘Tanba v. Rama’, S. A. No. 672 of 
1937 D./- 30-8-1939 (Nag) (A), Grille J. held 
that in view of S. 112(1), Berar Land Revenue 
Code the trial Court had no jurisdiction to 
proceed with the suit unless the certified copy 
was produced and the Court was bound to dis¬ 
miss the suit for failure to do so. Section 112(2) 


CASES REFERRED: 

(A) (’39) S. A. No. 672 of 1937, D/- 30-8-1939, 
(Nag) (Pr 4) 

<B) (’42) 1942 Nag LJ 396 (Pr 5) 


runs thus: 

“If the plaintiff or applicant fails so to do 
for any cause which the Court deems suffi¬ 
cient, he shall produce such certified copy 
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within a reasonable time to be fixed by the 
Court; and it such certified copy is not so 
produced, the suit or application shall be dis¬ 
missed but the dismissal thereof shall not of 
its own force preclude the presentation of a 
Ircsh plaint in respect of the same cause of 
action or of a fiesh application in respect 
of the same subject-matter.” 

The production of a certified copy is not 
essential for decision of any suit. This is a 
procedural provision which does not affect the 
merits of the case. If the plaintiff fails to 
produce the certified copy on or before tiie fust 
hearing as required by S. 112(1), he can assign 
a cause which the Court may deem sufficient 
for his failure to produce the copy and the 
Court may grant him reasonable time for its 
production. 


Though the decision in — ‘S. A. No. 672 of 
1937, D/- 30-8-1939 (Nag) (A)’, is expressed 
m very wide terms and was obiter as the 
appeal failed on merits, the learned Judge 
really meant to say tiiat if no cause is assi¬ 
gned by the plaintiff lor failure to produce 
die copy which the Court may deem sufficient, 
the Court is bound to dismiss the suit. 


In tiiat case, although the relevant certified 
copy was available the plaintiff failed to pio- 
duce that copy m the first Court and oroduced 
a copy of a different pot-hissa of the survey 
number in dispute and persisted all along that 
that was the correct copy. On the plaintiff’s 
failure to produce the relevant certified copy 
even at the second appellate stage, the Couip 
had no alternative but to confirm the dismissal 
of the suit. 


(5) In — ‘Balasaheb Beosthan v. Bajrang 
Das’, 1942 Nag L. J. 396 (B), it was held that 
where the plaintiff: fails to tile a certified topy 
of an entry in the record-of-rights the Court 
should not dismiss the suit at once. The pfiiin- 
tiff should be called upon to explain the omis¬ 
sion and should be given an opportunity to 
file it. This view proceeds on the well-known 
principle that the Court should not be astute 
to defeat a claim on a technical point of pro¬ 
cedure without considering the case on merits. 

In — ‘Sakharam v. Pandurang’, S. A. No. 
368 of 1941, D/- 24-12-1943 (Nag) (C), 
— ‘Balasaheb Deosthan v. Bajrang Das’, 
(B) was followed. There the contention 
of the plaintiff was that S. 112 does 
not apply to a suit for pre-emption as it 
is not a suit relating to land. The learned Judge 
observed that this was a debatable point and 
it was doubtful whether a suit for pre-emption 
can be said to be a suit relating to land even 
though the land is directly involved. If the 
plaintiff had not filed the document in this 
belief, there was sufficient cause for allowing 
him to file the document at a later stage. The 
copy of the record-of-rights was tendered in 
second appeal and was accepted and on sett¬ 
ing aside the decree of the lower appellate 
Court the case was remitted to that Court for 
decision on merits. 

(6) In — ‘Mahadu v. Bhawanlal’. S. A 421 
of 1942, D/- 9-7-1947 (Nag) (D), it was held 
tiiat if there is no cause wnich the Court con¬ 
siders sufficient for non-production of the certi¬ 
fied copy of the record-of-rights at the proper 
stage, the Court is bound to dismiss the suit. 
In that case the plaintiff did not tender the 
copy even when the objection was raised though 


he had to file three copies and had one copy 
ready. On the contrary he put forward a 
false excuse that the copies were not available 
as the register of record-of-rights was not 
traceable. 

, ( 7 > therefore, appears that the plaintiffs 
snould be given opportunity to show cause 
for late production of the document and if the 
Court finds that the cause shown is not suffi¬ 
cient tile suit should be dismissed. At the 
hearing of this appeal I pointedly brought to 
the notice of the learned counsel for the appel¬ 
lants that he had not shown any sufficient 
cause for non-production of the document and 
consequently the provisions of S. 112(2) are- 
attracted. 

The learned counsel, however, has not asked 
for time to make a proper application under 
S. 112(2). If such an application is not made, 
the decision oi the lower Court dismissing the 
suit has to be affirmed. 

That course I would ordinarily have follow¬ 
ed but in this case I find that the plaintiffs) 
had the document with them all along. Noi 
objection was taken to its non-production in 
the Courts below; and the suit was dismissed 
lor this technical delect without receiving thej 
plaintiffs’ explanation. I am reluctant to> 
penalise the litigants for failure of their coun¬ 
sel in this Court to appreciate the effect of 
failure to show a proper cause for non-produc¬ 
tion of the document till it was produced in 
this Court. I, therefore, adjourn this case for 
three weeks to enable the appellants to make 
a proper application, supported by an affidavit, 
subject to payment of the costs of the hearing 
which I assess at Rs. 40/-. The payment of the 
costs will be a condition precedent. Put up 
on the 25th September 1952. 

B/R.G.D. Order accordingly. 
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SINHA C. J. 

Sunderlalji Bhate, Applicant v. Sheikh Lal 
Sheikh Dalu and others, Non-Applicants. 

Civil Revn. No. 393 of 1952, D/- 16-3-1953, 
from decree of Addl. Civil J., Class 1st, Yeot- 
mal, D/- 17-4-1952. 

Contract Act (1872), S. 226 — Purchase of 
goods from Adtiya — Liability of purchaser. 

A nurchased certain goods from B, an 
adtiya, v/ith the knowledge that the goods 
belonged to C. A paid Rs. 169 in cash to 
B and the remaining amount of Rs. 365 
w'as set off against the dues which B owed 
to A. As C did not receive any amount, 

C sued both A and B for its recovery; 

Held that under S. 226, Contract Act, 
and also according to the facts of the case, 

A, the purchaser, was liable to pay C the 
price of the goods; 

(2) that B, being the adtiya for C, w'as 
entitled to receive the entire amount in 
cash or perhaps by cheque and on such 
payment A would have been discharged 
from his obligation to pay to the owner 
C. (1866) LR 1 QB 352 and (1839) 5 M. & 

W. 645, Rel. on; 
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(3) that B was not entitled to make any 
adjustments with A. A was, therefore, 
liable to pay C Rs. 365/- and B was liable 
to pay C Rs. 169 which B had received in 
casn from A. (Paras 7, 8) 

Anno: Contract Act, S. 226 N. 1. 


P R. Padhye and D. B. Padhye, for Appli¬ 
cant; W. B. Pendharkar, (for No. 3); R. S. 
Dabir, for (Nos. 1 and 2) and K. Rama Gupta, 
(lor No. 1), fcr Non-Applicants. 

CASES REFERRED : 

(A) (1866) 1866-1 QB 352: 35 LJ QB 111 

(Pr 8) 

(B) (1839) 5 M & W 645: 9 LJ (NS) Ex 106 
(Pr 8) 

ORDER: This is an application under S. 25, 
Provincial Small Cause Courts Act by defendant 
2 challenging the decree passed by the learned 
Civil Judge, Class I, of Yeotmal, dated 17-4-1952 
decreeing the plaintiffs’ suit lor Rs. 429 against 
both defendants 1 and 2. 


(2) It appears that the plaintiffs had kept their 
goods viz., gum, with defendant 1 for sale. The 
lirst defendant is the uroker, who auctioned the 
gum, which was purchased by defendant 2 on 
27-3-1960. On that very date the purchaser, de¬ 
fendant 2, took delivery of the goods purchased. 
As the plaintiffs were not paid me price of the 
goods sold either by deiL-ndant 1, the broker, or 
by defendant 2, the purchaser, they sued both 
the defendants for recovery of the amount. 


(3) The claim was contested by defendant 1 
on the ground that he was merely a broker, and 
mat he was not an ‘adtiya’ on behall of the plain- 
tiffs. He, therefore, denied liis liability for any 
amount. It is not necessary to notice his other 
defences, which related to questions of fact, and 
which have been decided against him by the Court 
below. 


(4> Defendant 2, while admitting to have pur¬ 
chased the goods by public auction from defendant 
1, denied any knowledge of the allegation that 
the goods belonged to the plaintiffs. He, there¬ 
fore, contended that the plaintiffs were not en¬ 
titled to sue him lor the price. He also alleged 
that defendant 1 owed him money, viz., Rs. 365, 
which amount was set oil against the saie price 
and the remaining amount oi Rs. 169 was pajd in 
cash to defendant 1. He thus claimed to have 
paid up the entire price to defendant 1 in the 
manner aforesaid. 


may be liable to the plaintiffs if he, as their 
agent, received ail tne purcnase price lrom deien- 
aant 2. Deiendant 2 may n^vc been iiame for me 
enure purciia^e price ii lie had not paid it either 
to ute plaintilfs or to men agent, me first de¬ 
fendant. Or, tne third alternative may be that 
defendant 2 is liable for Rs. 3 od not actually paid 
to deiendant 1 towards the purchase price, and 
the nrst deiendant may be liable lor tne amount 
received by him in cash and which he aid not pay 
over to tne plaintiffs. 


(7) In my opinion, the third alternative is the 
right adjustment ol the lights and liabilities of 
the parties. Under t>. 226 , Contract Act the 
plaintiffs are entitled to enforce payment of the 
price as against the purchaser, defendant 2. The 
lirst illustration to that section makes the posi¬ 
tion absolutely clear. In this case the finding 
oi the Court below is that the purchaser knew 
that the goods belonged to the plaintiffs. Hence,' 
it becomes doubly sure that not only under S. 
226, Contract Act, but on the actual facts of the 
case as found, the purchaser knew that he was 
liable io the plaintiffs ior payment oi the price 
oi the goods purchased by Him. Deiendant 1 be¬ 
ing the ‘adtiya’ of the plaintiffs was entitled to 
receive ihe entire amount in cash, or perhaps by 
cheque, in full payment oi the price, and if he 
had so received the price the purchaser would be 
discharged from his obligation to the owner oi 
the goods. That is clear from the second illus¬ 
tration tu S. 225 , Contract Act. But in tins case, 
it appears, the two defendants between them¬ 


selves, without the plaintiffs’ knowledge and con¬ 
currence, arrived at an arrangement oi their own, 


whereby defendant 1 agreed to give deiendant 2 
credit fcr Rs. 365 by way ol set-off, as if the 
purchase price was his own. This, he was not 
entitled to do in law. 


(8> In this connexion the decision of Blackburn 
J. in — 'Williams v. Evans’, 1866-1 QB 352 (A>, 
may be relied upon. In tha.t case the learned 
Judge held that payment to an auctioneer by a 
bill of exchange is not a valid payment. He re¬ 
lied upon the earlier decision in — ’Sykes v. 
Giles’, 1 1839; 5 M. & W. 645 (B), in which the 
Court of Exchequer had ruled that an auctioneer 
cannot receive payment from a buyer except in 
cash. In that case the Court did not decide the 
further question whether a payment by cheque, 
if it was the custom to pay by cheques, would not 
be a good payment. That question does not arise 
for decision here. It is enough to point cut that 


(5 > The Court below has held that deiendant 1 
acted as the plaintiffs’ ’adtiya’ in respect oi the 
goods in question, that the goods were entrusted 
to him for sale, that defendant 2 was aware of 
the fact that the goods belonged to the plaintiffs, 
and that the sum of Rs. 335 was adjusted against 
a portion of the price as alleged by deiendant 2. 
On those findings the Court below has passed 
a decree against both these defendants as if they 
were jointly and severally liable for the price in 
respect of the transaction of sale. Defendant 2 
has moved this Court on the ground that he had 
paid the price to deiendant 1 and therefore should 
not have been made liable for any portion of the 
price of the goods purchased by him. 

(G) It is manifest that the Court below has err¬ 
ed in law in so far as it has made both the de¬ 
fendants jointly and severally liable, if it really 
intended to do so by saying in its judgment that 
the ‘claim must be decreed against both the de¬ 
fendants’. No such joint liability arises either on 
the pleadings of the parties or under the Contract 
Act. The liability of the defendants to the plain¬ 
tiffs is not joint and several. Defendant 1 only 


deiendant l was not entitled to receive the price 
except in cash. That being so, defendant 2 conti¬ 
nued to be liable to the plaintiff for the sum of 
Rs. 365. As regards the rest of the price, defendant 
1, who received the money in cash from defendant 
2 is liable to the plaintiffs as their agent. 

<9) The decree of the Court below is, therefore, 
modified by making the petitioner (defendant 2> 
liable only for Rs. 365 with interest and defendant 
1 liable for the rest of the price, as found by the 
Court below. As the question raised in this con¬ 
troversy between the parties was not free from 
doubt and difficulty the Court below had sought 
to cut the Gordian knot by making both the de¬ 
fendants jointly and severally liable. That posi¬ 
tion, as already pointed out, was certainly assail¬ 
able in law. In view of this consideration I would 
direct that each party should bear its own costs in 
this Court, but the defendants must pay the plain¬ 
tiffs’ costs in the Court below in proportion to the 
decree passed against them as directed above. 

B/D.R.R. Decree modified.' 


62 Nagpur. 


Jhunu Pradhan V. Mayadhar (Clioudhuri J .) 


A. I. R. 
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CHOUDHURI J. 


Jhunu Pradhan Pandbo Kolta and others, 
Plaintiffs-Applicants v. Mayadhar Arjun Soura 
and others, Defendants-Non-applicants. 


Civil Revn. No. 672 of 1951, D/- 30-9-1952, 
against order of Dist. J. Raipur, D/- 4-7-1951. 


(a) Civil P. C. (1908), O. 9 R. 9 — 
cient cause”. 



He stated that he could not attend the Court on 
18-10-1948 on account of his illness. The applica¬ 
tion was opposed by the defendants. The trial 
Court after recording the evidence dismissed the 
application. An appeal filed by Pandbo against 
this order to the District Judge, Raipur, also failed 
as the lower appellate Court held that Pandbo’s 
failure to attend on the date of hearing was not 
due to illness. During the pendency of the ap¬ 
peal. Pandbo died. The present applicants are his 
legal representatives. 


In deciding that a suit dismissed in de¬ 
fault should be restored under O. 9 R. 9, 
what has to be considered is whether the 
party was really trying to appear on the 
date fixed for the case; and if he honestly 
intended to be present not being guilty of 
anything in the way of misconduct or 
gross negligence, then he should not be de¬ 
prived of his chance of being heard. Each 
case has to be decided on its own facts 
but the exercise of discretion should not 
be far from equitable considerations aris¬ 
ing from those facts. (Para 5) 

Thus where it was clear from the order 
sheets of the trial Court that the plaintiff 
was throughout diligent in prosecuting the 
suit that several adjournments were given 
by the Court for no default of the plain¬ 
tiff, that on the date on which the suit was 
dismissed in default, no evidence was to 
be recorded, that there was no doubt that 
the plaintiff had been ailing and the evi¬ 
dence adduced by the plaintiff about his 
illness had not been rebutted: 

Held, that the trial Court failed to see 
that the principle ‘actus curiae neminem 
gravabit’ (an act of the Court shall preju¬ 
dice no man) applied. The plaintiff, who 
was all along diligently prosecuting the 
suit, would not be dilatory against his own 
interest by remaining deliberately absent 
on the date of hearing. Thus there was 
sufficient cause for his non-appearance and 
the order of dismissal of the suit could be 
set aside. (Paras 6, 7 and 8) 

Anno: Civil P. C., O. 9 R. 9 N. 3. 

A. P. Sen. for Applicants; G. B. Badkas, for 
Non-applicants. 

ORDER : This is a revision petition filed by the 
applicants against the order of the District Judge, 
Raipur, dated 4-7-1951 in Miscellaneous Civil Ap¬ 
peal No. 12 of 1950. 

(2) One Pandbo brought a suit in the lower Court 
for ejectment of the defendants from certain fields 
of ‘mouza’ Kalenda in Mahasamund tahsil on the 
basis of an unregistered lease-deed dated 17-12-1940. 
The suit was fixed for evidence on 24-6-1948. It was 
adjourned to 14-9-1948 for evidence and for argu¬ 
ments on the question of the admissibility of the 
unregistered lease-deed. On this date, another ad¬ 
journment was prayed for by the counsel of the 
plaintiff on the ground that the plaintiff could not 
attend due to illness. The case was then fixed 
for 18-10-1948 on which date Shri Nimonkar appear¬ 
ed for the plaintiff and requested for a further 
adjournment. The suit was dismissed in default 
of the plaintiff under Order 9, Rule 8, Civil P. C., 
as Shri Nimonkar slated that he had no further 
instructions when the adjournment was refused. 

(3) An application to set aside the dismissal was 
filed by Pandbo under Order 9, Rule 9, Civil P. C. 


(4) The learned counsel for the applicants urged 
that the evidence adduced by Pandbo of his illness 
has not been rebutted and should be accepted as a 
good cause for his inability to attend the Court 
on the date of hearing. It was also pointed out 
that the evidence of Ujar fN. A. W. 1) and Shriram 
(N. A. W. 2) who say that Pandbo came to Maha¬ 
samund on ‘Dasera’ day, is unreliable. If it were 
true that Pandbo was at Mahasamund on that day, 
he would have surely attended the Court as he 
would not act in a dilatory manner against his own 
interest when he was prosecuting the suit since 
December 1947. As against this, it was argued on 
behalf of the non-applicants that both the Courts 
below have passed an order on concurrent finding 
of fact and as there was no material irregularity 
in the exercise of discretion, no interference is 
called for. 

(5) Order 9. Rule 9, Civil P. C. lays down that 
if the plaintiff, whose suit has been dismissed for 
default, satisfies the Court that there was ‘suffi¬ 
cient’ cause for his non-appearance when the suit 
was called on for hearing, the Court shall make 
an order setting aside the dismissal upon such 
terms as to costs. In deciding that a suit dismiss¬ 
ed in default should be restored under Order 9, 
Rule 9, what has really to be considered is whether 
the party was really trying to appear on the date 
fixed for the case: and if he honestly intended to 
be present not being guilty of anything in the way 
of misconduct or gross negligence, then he should 
not be deprived of his chance of being heard. Un¬ 
der this rule, illness of party is considered as a 
sufficient cause. Each case has to be decided on 
its own facts but the exercise of discretion should! 
not be far from equitable considerations arising! 
from those facts. 

(C> Here it would be clear from the order sheets, 
of the trial Court that Pandbo was throughout! 
diligent in prosecuting the suit. The case was fix¬ 
ed for evidence on 16-3-1948. Pandbo was present 
with his counsel. The defendants were represent¬ 
ed by Shri De. The witnesses of the plaintiff as 
well as of the defendants were present, but the 
case could not be taken up as the presiding Judge 
was busy in recording evidence in another case. 
Hence it was adjourned to 24-6-1948 for no default 
of the plaintiff. On the adjourned date, the 
Judge again did not record the evidence although 
the witnesses were present just because the Judge 
was not sure whether the unregistered lease-deed 
would be admissible. The case was again adjourn¬ 
ed to 14-9-1948 for no fault of the plaintiff. On 
this adjourned date, the plaintiff could not appear 
as he was ill. The plaintiff’s counsel prayed for 
an adjournment to file an application for amend¬ 
ment. The adjournment was allowed subject to 
payment of costs. The order sheet shows that the 
Judge was still indecisive regarding the question o 
admissibility of the lease-deed. The case was a - 
journed to 18-10-1948 on which date the piamuii 

was absent due to illness. The counsel P ra ^ifr 
time to amend the plaint. A medical certinc 
was also produced to show that the plaintui ~ 
ill. The Judge declined to give any adjourn- 
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ment and dismissed the suit in default as the plain¬ 
tiff’s counsel stated that he had no further instruc¬ 
tions. The plaintiff’s application for restoration 
should have been considered with the above back¬ 
ground from which it would be clear that several 
adjournments were given by the Court for no fault 
of the plaintiff. 

(7) On the date on which the suit was dismissed 
in default, no evidence was to be recorded. On 
previous dates the Court did not record the evi¬ 
dence for no fault of the plaintiff. The trial Court 
failed to see that the principle ‘actus curiae nemi- 
nem gravabit’ (an act of the Court shall prejudice 
no man) applied to the facts of the present case. 

(8) There is no doubt that the plaintiff has been 
ailing since before 14-9-1948. He had produced 
medical certificate of illness on that date. He had 
produced another medical certificate dated 15-10- 
1948. Later on the plaintiff died. The evidence 
adduced by the plaintiff about his illness has not 
been rebutted and it must be accepted. The plain¬ 
tiff, who was all along diligently prosecuting the 
suit, would not be dilatory against his own interest 
by remaining deliberately absent on the date of 
hearing. He had shown that there was sufficient 
cause for his non-appearance when the suit was 
called on for hearing. The order of dismissal of 
the suit must be set aside. 


CASES REFERRED: 

(A) (’25) AIR 1925 Sind 181: 17 Sind LR 324 
(Pr 5) 

(B) (’75-77) 1 All 453 (Pr 5) 

(C) (’92) 14 All 524: 1892 All WN 104 (Pr 5) 

(D) (’81) 6 Cal 815: 8 Cal LR 457 (Pr 5) 

(E) (’93) 17 Bom 6 (Pr 5) 

(F) (’33) AIR 1933 Nag 221(2): 29 Nag LR 310 
(Pr 6) 

(G) (’29) AIR 1929 Bom 177: 53 Bom 110 
(Pr 6) 

(H) (1861) 14 Moo PC 160: 4 LT NS 155 
(Pr 6) 

ORDER: This is a plaintiffs application in revi¬ 
sion against the judgment and decree passed by 
the Small Cause Court Judge of Amravati dismiss¬ 
ing the plaintiffs suit on the ground that the plain¬ 
tiff alone was not entitled to maintain the suit. 

(2) It appears that the amount claimed in this 
suit, namely, Rs. 806/15/- had been lying in depo¬ 
sit with Shri V. V. Bapat, pleader, to the credit of 
the firm “Nandlal Rajaram” of which the plaintiff 
is the managing partner. The plaintiff deputed the 
defendant to fetch that amount from the aforesaid 
pleader. On receiving the amount from the 
pleader, the plaintiff’s case is, the defendant did 
not pay the amount to the plaintiff. Hence this 
suit. 


(9) The revision is allowed with costs. The order 
of the lower appellate Court as well as of the trial 
Court is set aside. The trial Court shall now ap¬ 
point a date for proceeding with the suit. Counsel s 
fee Rs. 15/- if certified. 

C/H.G.P. Revision allowed. 


A.I.R. 1954 NAGPUR 63 (Vol. 41, C. N. 26) 

SINHA C. J. 

Nandlal Shiokaran, Plaintiff-Applicant v 
Rajaram Shiokaran, Defendant-Non-applicant 

Civil Revn. No. 170 of 1952, D/- 18-11-1952 
from judgment and decree of 2nd Civil J 
Class I, Amravati, D/- 31-12-1951. 

Civil P. C. (1908), O. 1 R. 10 — Joint pro 

mise es -- Partner as agent of firm entering 

into contract on behalf of firm, can himsel 
sue on it. 

Where the plaintiff, one of the partners 
of a firm, as agent of the firm, enters into 
an arrangement with the defendant that 
the latter should fetch certain amount from 
a person with whom it was lying in de- 
posit to the credit of the firm, and the de¬ 
fendant takes the amount but does not hand 

VU° Ver to J he Pontiff, a suit by the plaintiff 
a one, without joining the co-partners, for 
recovery of the amount from the defend- 
nnt ^ mai, J t ainable. The defendant can- 
th-it -.t k n,o She t€r behind the proposition 
m L \u hi * morie l was m eant for the bene- 

rifr,ir^r/ ne entir e firm must have 

£ as Plaintiff and in the absence of 

suc * 1 > the suit was not 
AIR 1 a Q ‘ 9 n ( AIR 1933 Nag 221(2), Foil, 
p!? *929 B om 177; (1861) 14 Moo PC 160, 

?7 Rom r n- r° 3; - 6 u C f l 815; 14 A11 524 ‘ 

17 Bom 6, Distinguished. (Para 6) 

Anno: Civil P. C., O. 1 R. 10 N. 19. 

.A 1 ? 1 Chandurkar, for Applicant; G. R 
Mudholkar, for Non-applicant. 


(3) The defence was that the defendant was a 
partner along with the plaintiff in the firm, which 
was a joint family firm run in the name of “Nand¬ 
lal Rajaram”, that the defendant on receiving the 
amount from the pleader aforesaid credited it in 
the accounts of the firm and that the suit was bad 
because the suit should have been instituted in the 
name or on behalf of the firm. 

(4) The Court below has negatived the defence 
that the defendant was a member of the firm 
“Nandlal Rajaram”. It also held that the defen¬ 
dant brought the amount from the pleader afore¬ 
said at the instance of the plaintiff, but dismissed 
the suit holding that the plaintiff alone was not 
entitled to sue. Hence this application in revision. 

*5) The only question in controversy between the 
parties, therefore, is whether the plaintiff suing in 
his own name was entitled to maintain the suit. 
The Court belcw has relied upon a decision of a 
Bench of the Sind Judicial Commissioner’s Court 
ki — ‘Ralliram Shewaram v. Budhuram Parma- 
nand’, A. I. R. 1925 Sind 181 (A) which lays down 
that a suit cannot be maintained by one only of 
the partners of a firm or by one of the joint pro¬ 
misees in respect of a cause of action which has 
accrued to all jointly. The decision relied upon 
two decisions of the Allahabad High Court — 
‘Dular Chand v. Balram Das’, 1 All 453 (B) and — 
‘Immamuddin v. Liladhar’, 14 All 524 (C). 

In this Court the learned counsel for the non- 
applicant-defendant has also relied upon tw T o deci¬ 
sions, one of the Calcutta High Court in — ‘Ram- 
sebuk v. Ramlall Koondoo’, 6 Cal 815 (D) and of 
the Bombay High Court in — ‘Motilal Bechardas 
v. Ghela Bhai Hariram’, 17 Bom 6 (E) in support 
of his contention that under the Contract Act it 
is all the joint promisees who must enforce the con¬ 
tract, and not one of them. But it must be re¬ 
membered that the present case is distinguishable 
from those cases in so far as it is the plaintiff’s 
case that it was the plaintiff who deputed the de- 
lendrnt to get the money. So it was a promise 
made not to the firm as such but to the plaintiff 
as an individual, who was of course acting on be¬ 
half of the firm. Therefore the defendant was 
bound to pay the money into the hands of the 
plaintiff whose agent he was. 


M Nagpur Fateh Moiid. v. State (Hemeon £ Choudhuri JJ .) 

<6. The decision of the Court below is contrary 
10 } ne oecision in — ‘Rajendrasingh v. Ibrahim 
-"‘• 7 . ^>-'3 Nag 221 (2) tF.>, which is a decision of 

S.iig.c Judge of the Judicial Commissioner's 


A. I. R. 


4.1 

Court. This decision is based on a DivYsion Bench 
ru ung of tne Bombay High Court in — •Kapurii 
Magnii-am v. Panaji Devichand’, A. I. R. 1929 Bom 
Lii }^ r) which laid it down that a partner with 
whom a contract had been personally made was en¬ 
titled to sue upon that contract in his own name 
witnout joining the co-partners as plaintiffs, al¬ 
though the benefit of the contract would result to 
tne partnership firm. This decision of the 
Bombay High Court was itself based upon a verv 
old decis.on of the Privy Council in the case of — 
■Agacio v. Forbes’, (1861» 14 Moo PC 160 (H). This 
decision is based on the well recognized rule that 
on agent having an interest 111 the contract which 
he has entered on behalf of his principal is entitl¬ 
ed to sue in his own name. 

The plaintiff in the instant case was acting as 
\ he ttgeni of his firm when he entered into the 
arrangement with the defendant that the latter 
should fetch the amount from the pleader with 
whom it was lying in deposit to the credit of the 
liim. Of course, the plaintiff would be respon- 
sib.e to the firm itself for the amount thus recover¬ 
ed on behalf of the firm: but so far as the defen¬ 
dant is concerned, he cannot take shelter behind 
he proposition that as the money was meant for 
tne benefit of the firm the entire firm must have 
iiguied as plaintiff and in the absence of the firm 
suing as such, the suit was not maintainable. 

(7) For these reasons the judgment of the Court 
below is set aside and the suit decreed with costs 
throughout. Hearing fee Rs. 25/- in this Court, 


doing so the jury are entitled to disregard 
the warning given by the Judge. 

a ^ ^ _ (Paras 2, 3) 

Anno: Cr. P. C., S. 297 N. 6. 


B/R.G.D. 


Application allowed. 


A.I.K. 1954 NAGPUR Cl (Vol. 41, C. N. 27) 
KEMEON AND CHOUDHURI ,7J. 

Fafeh Mohd. Jan Mohd. and others, Aopii- 
cants v. State. 

Mi sc. Criminal Case No. 92 of 1953, D/- 2-7- 
1953, for leave to appeal to Supreme Court 
against judgment of Hemeon J. 5 in Cri. Apoeal 
No. 194 of 1952, D/- 5-3-1953. 

(a) Constitution of India (1950), Art. 134(1) 
(c) — Sufficient ground for granting leave. 


(c) Criminal P. C. (1898), S 
lion. 
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Misdirec* 


Judge taking pains to explain that evid¬ 
ence of accomplice requires corroboration 
m material particulars and that an accom¬ 
plice was not a reliable witness — Charge 
one that strongly favoured the accused — 
Held that there was no defect of misdirec¬ 
tion or non-direction amounting to mis¬ 
direction in the charge. (Para 2) 

Anno: Cr. P. C., S. 297 N. 11, 12. 

S. K. Deshpande, for Applicants. 

CASE REFERRED TO : 

(A ( p ( 3)) AIR 1953 AU 133: 1953 Cri LJ 372 

ORDER : This an application under Art. 134 

(l)(c) of the Constitution of India for a certi¬ 
ficate hied by 5 of the 6 persons whose appeal 
was dismissed by one of us on 5-3-1953. 
The appeal was against their convictions and 
sentences to 2 concurrent terms, each cf 3 years 
rigorous imprisonment, under Ss. 395 and 120B. 
Penal Cede by the Sessions Judge, Hoshanga- 
bad, .who had accepted a unanimous verdict of 
the jury to the effect that they were liable 
under those sections. 

(2) The contention that the learned trial 
Judge had not given proper directions to the 
jury and that because of this they had found 
the applicants liable cannot succeed. He had 
been at pains to warn the jury not’only mat 
the evidence of the accomplice required ccrro- 
borat ion in material particulars but that he 
was not a reliable witness. It wa s open, how¬ 
ever, to the jury to disregard this warning and 
Cs there was some material which inculpated 
the accused, it was for the jury and net foi 
the Judge to evaluate it. The learned Sessions 
Judge’s charge to the jury was one which, as 
indicated, strongly favoured the accused and it 
cannot, therefore, be said that it was defective 
by reason either of rmsdirecticn or non-direc¬ 
tion amounting to misdirection. There was also 
no reason to suppose that the members of the 
jury hod not comprehended the law as laid 
down by him. 


A question ns to the weight to be attach¬ 
ed 1o the c'/idence of witnesses on the re¬ 
cord in a criminal case cannot be deemed 
to be a sufficient ground for allowing 
leave under Art. 134(1) (c) of the Constitu¬ 
tion of India. AIR 1953 AU 133, Foil. 

(Para 3) 

Anno: C. P. C., App. Ill, Constn. of Ind Art. 
134 N. 1. 

(b) Criminal p c. (1898), S. 297 — Sum¬ 
ming up evidence for prosecution and defence. 

In a charge to the jury the Judge’s duty 
is to sum up the entire material on the re¬ 
cord and he is not called upon to give his 
own conclusions. Judge explaining that ac¬ 
complice’s evidence required corroboration 
and that he is not a reliable witness — 
Some materials inculpating accused avail¬ 
able in cease — It is for the jury and not 
the judge to evaluate the evidence and in 


(3) That being so, there is no reason why 
the applicants should be given leave tc appeal 
to the Supreme Court of India. In other words, 
we do not consider that we should certify that 
the case is a fit one fer appeal to that Court; 
and we are in agreement with the view of a 
Division Bench in — ‘Rajaram v. State’, AIR 
1953 All 133 (A), to the effect that a question 
as 1 o the weight to be attached to the evidence 
of witnesses on the record in a criminal case 
cannot be deemed to be a sufficient ground for 
allowing leave under Art. 134(1) (c) of the 
Constitution of India and that in a charge to 
the jury the Judge’s duty is to sum up the 
entire material on the record and he is not 
called upon to give his own ccnclusions. 

(4) We accordingly dismiss the application 
without notice to the State. 

A/M.K.S. Application dismissed. 
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DEO J. 

S. K. Buty, Appellant v. Shriram Hari Tambe, 
Respondent. 

Second Appeal No. 534 of 1946, D/-10-3-1952, 
from aDoellate decree of Dist. J., Nagpur, D/- 
19-1-1946“. 

(a) Nagpur Improvement Trusts Act (C. P. 
Act 36 of 1936), S. 68 (1) and ( 6 ) —- Trust 
not notifying acquisition of land — S. 68(1) 
and consequently S. 68 ( 6 ) has no application. 

(Para 13) 

(b) T. P. Act (1882), S. 55(1) (g) — Owner 

of land bound to construct works of develop¬ 
ment in accordance with agreement with Im¬ 
provement Trust in consideration of its sanc¬ 
tioning construction of buildings — If expenses 
for construction of development works are to 
be incumbrances on property, then the owner 
of land is bound to discharge them before he 
sells the land unless there is an agreement to 
the contrary, with the buyer. (Para 13) 

Anno: T. P. Act, S. 55 N. 8. 


Nagpur G5 

being otherwise unfair should be allowed even 
at late stage — Lower court properly exercis¬ 
ing jurisdiction in allowing amendment — No 
interference by appellate Court. AIR 1937 PC 
42, Rel. on. (Para 20) 

Anno: Civil P. C., O. 6 R. 17 N. 13, 22. 

(i) Hindu Law — Alienation — Manager — 
Benefit of estate — Transaction is binding and 
enforceable against family including minor 
members. 

The manager of a joint Hindu family 
which includes minors can enter into a 
contract for the sale or purchase of im¬ 
movable property and the contract can be 
specifically enforced against the family in¬ 
cluding the minors provided the transac¬ 
tion is for legal necessity or for the benefit 
of the estate. (Paras 21, 23) 

Tests to see whether transaction is for 
benefit of estate indicated. Case law re¬ 
viewed. (Para 26) 

(Transaction of sale held for benefit of 
estate; (Paras 21, 27; 


S. K. Buty v. Shriram Hari ( Deo J.) 


(c) Specific Relief Act (1877), S. 16 — Sec¬ 
tion does not apply where a contract consists of 
one single part. (Para 14) 

Anno: Spec. Relief Act, S. 16 N. 1. 


(d) Specific Performance — Improvement 

Trust sanctioning layout scheme of defendant 
owner of land and agreeing to grant sanction 
for construction of buildings by purchasers 
from defendant on condition of defendant in¬ 
curring personal liability to Trust for carrying 
out development works or to reimburse the 
Trust if it was required to carry them out — 
Defendant agreeing — Agreement with plain¬ 
tiff to sell plot to him — Defendant cannot re¬ 
fuse to perform the agreement with plaintiff 
on ground that transferability depended on 
sanction of Trust, which depended on payment 
of charges to it in accordance with agreement 
between defendant and Trust — Defendant 
cannot invoke his own defaults in fulfilling his 
obligations. (Para 16) 

(e) T. P. Act (1882), S. 55(1) (g) — Buyer 
is not bound to pay municipal taxes paid by 
seller for period prior to date of sale. 

(Para 17) 

Anno: T. P. Act, S. 55 N. 8. 


(f) Specific Relief Act (1877), S. 15 — Agree¬ 
ment to sell land entered into by Karta of joint 
Hindu family consisting of himself and niinoi 

son —7 found to be for benefit of estate 

— Suit for specific performance — Karta can¬ 
not take defence under S. 15 — Agreement can 
ne enforced against Karta for whole area 
agreed to be sold — (Hindu Law — Aliena¬ 
tion — Manage-,-). (Para 18) 

Anno: Specific Relief Act, S. 15 N. 3. 


? C <1908) > °- 6 R- 18 — Time 
M anted tor incorporating amendment in plaint 

can be extended in proper cases (Court held 

P r °P erl y an(l 4 judicially exercised jurisdiction 
m granting extension) (Para 19) 

Anno: Civil P. C., O. 6 R. 18 N 1 

(h> Civil P C. (1908), O. f, R. 17 — Amend- 
ment van be allowed at any stage — Delay due 
to inefficient, inactive and negligent legal ad- 

Litigant should not be visited with 
O l r ‘ lssion °f ‘>ie legal advisers — 
Amendment, not objectionable in character 
cuher as changing subject matter of suit or as 


lO.yi & 10 


* * V* 


yjj Miiuuuuii ah viyuo;, rreamoie_ 

3 — Laches — Defendant entering into agree¬ 
ment with plaintiff on 10-10-40 for sale of plot 
of land — No time for specific performance 
fixed — Defendant not giving any notice fixing 
reasonable time — Plaintiff making several 
a itempts to obtain specific performance — 
Ultimately plaintiff sending lawyer’s notice on 
16-4-1942 demanding specific performance —- 
Defendant’s reply on 29-4-42 amounting to 
breach of agreement on his part — No action 
on part of plaintiff' since then leading defendant 
to believe that plaintiff abandoned the contract 
~ Suit by plaintiff on 30-9-43 i.e. last date of 
limitation for specific performance — Plaintiff 
n°t euilty of laches — (Specific Relief Act 
<^77) S 22): (1874) LR 5 PC 221 and (1881) 
6 AC <40, Rel. on. (Para 30) 

Anno: Limit. Act, Preamble N. 5; S. 3 N 40* 
Sp. Rel. Act, S. 22 N. 5. ’ 

B. R. Mandlekar with Bobde, for Appellant; 
Y. S. Tambe, for Respondent. 

CASES REFERRED : 

(A) (’26) AIR 1926 Nag 493: 96 Ind Cas 949 

(Pr 18) 

(B) (’21) AIR 1921 Mad 172: 44 Mad 605 (FB) 

_ , (Prs 18, 21-23, 25) 

(C) (43) AIR 1943 Nag 313: ILR (1944) Nag 

33 (P r ]g) 

(D) (’37) AIR 1937 PC 42: 16 Pat 149 (PC) 

(Pr 20) 

(E) (’46) AIR 1946 Nag 139: ILR (1946) Nag 

116 (p r 21-23) 

(F) (T7) AIR 1917 PC 33: 40 Mad 709 (PC) 

(Prs 21-23, 25, 26) 

(G) (’23) AIR 1923 Bom 453: 73 Ind Cas 1017 

(Prs 21-23 25) 

(H) (’35) AIR 1935 Bom 295: 59 Bom 525 (FB) 

(Prs 21-23 25)' 

(I) (’54-57) 6 Moo Ind App 393: 1 Sar 552 (PC) 

(Pr 25) 

(J) (’75) 2 Ind App 145 (PC) (P r 25) 

(K) (’76-77) 2 Cal 341: 4 Ind App 52 (PC)' 

(Pr 25) 

(L) (’22) AIR 1922 Bom 122: 46 Bom 312 

(’33) AIR 1933 Nag 109: 29 Nag LR 41 

fN) (’28) AIR 1928 All 454: 50 All 969 (FB)^ 

(Pr 26) 


(M) 
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; (0) (’50) AIR 1950 Nag 238: ILR (1950) Nag 

386 (Pr 28) 

,(P) (1874) LR 5 PC 221: 22 WR 492 (Pr 29) 
(Q) (1881) 6 AC 740: 50 LJ QB 689 (Pr 29) 

JUDGMENT: This is defendant’s appeal 

against the reversing judgment decreeing the plain¬ 
tiff’s claim for specific performance. 

(2) The defendant is a moneylender and has 
extensive house and landed property. He was a 
malguzar of mouza Arnbazari till the malguzari 
rights were abolisned by the Abolition of Proprie¬ 
tary Rights Act of 19ol. He was the owner of 
khasra No. 77 which was waste morruni land. 
Out of the area of 23 acres of this khasra num¬ 
ber, the defendant prepared a lay-out of 12.58 
acres dividing it into 60 building plots of varying 
dimensions. The lay-out was sanctioned by the 
Civil Station Sub-Committee, Nagpur, on 5-11-1936 
as this area was then within the jurisdiction of 
that Committee. The defendant started selling 
these plots from about January 1937 in full pro¬ 
prietary rights and had disposed of about 17 plots 
before the agreement in dispute. 

(3) The Improvement Trust, Nagpur, which 
came into existence later on, included the entire 
field khasra No. 77 in the Dharampeth Exten¬ 
sion Scheme. Unless the defendant got the Trust 
to exclude the area from the Scheme, it would 
have acquired the land and in that event the 
defendant would have obtained a nominal compen¬ 
sation as for fallow agricultural land. Khasra No. 
78, area about 25 acres, which adjoins this land 
and is similar in agricultural productivity was 
acquired by the Trust on payment of compensa¬ 
tion at Rs. 250/- per acre. As deposed to pay 
D. W. 3, that land was under cultivation. Khasra 
No. 77 was always lying fallow and did not-yield 


A. I. R, 


when completed.” It was agreed that the sale 
deed would be executed after the agreement bet¬ 
ween the Improvement Trust and the defendant 
was completed. By 10-10-1940 the defendant re¬ 
ceived Rs. 500/- as earnest money. On the same 
date the defendant gave a letter (Exhibit D 5> 
which is signed by his agent, staling that the 
price agreed included the general contribution,, 
sewer cnarges of the improvement (?) 

(5) The defendant did not execute the sale 
deed according to the agreement. After making 
various efforts to get the sale deed, the plaintiff 
sent a lawyer’s notice (Ex. P. 2) dated 16-4-1942 
demanding specific performance of the agreement. 
Exhibit P-3 dated 29-4-42 is the reply sent by Shri 
Bobde on behalf of the defendant. The defen¬ 
dant alleged that he was required by the Trust 
to pay charges not only for the sewer and general 
contribution but also for storm drains, water-main 
and 60 feet road which the plaintiff was bound 
to pay to the defendant “in pursuance to and 
m consequence of the agreement of sale between 
the parties”. The defendant comolained that the 
plaintiff was shirking the payment of his share 
of the charges on account of these three addi¬ 
tional items. The defendant expressed his willing¬ 
ness to execute the sale deed on payment of those 
amounts. He did not specify the amount of con¬ 
tribution which he claimed from the plaintiff. By 
the reply Ex. P. 17, dated 7-5-42, plaintiff repudiat¬ 
ed this statement raid insisted on the defendant 
executing the sale deed in accordance with the 
terms agreed between the parties. The plaintiff 
asserted that there was no agreement to vary 
those terms and to pay the charges claimed. The 
defendant having refused to execute the sale deed 
in accordance with the agreement between the 
parties, the plaintiff instituted this suit. 


any income. Under these circumstances it was 
necessary in the interest of the defendant and his 
family and in discharge of the obligations to the 
persons to whom lie had already conveyed some 
of these plots to obtain the sanction of the Im¬ 
provement Trust for the lay-out. The defendant 
was anxious to obtain the sanction for the lay¬ 
out of the entire area of 23.9S acres, but by the 
resolution dated 28-9-1940 (Exhibit P-11) the Board 
of Trustees sanctioned the lay-out of 12.58 acres 
as was previously sanctioned by the Civil Station 
Subcommittee. The defendant agreed to this revis¬ 
ed lay-out on 18-9-1940 & to the draft of the agree¬ 
ment prepared by the Trust on 19-9-1940. The de¬ 
fendant then desired that he should not be bur¬ 
dened with the entire cost of the two roads and 
that the Trust should share the costs. The final 
agreement Ex. P-18 was executed on 18-10-1940 
after it was approved by the Board of Trustees 
on 28-9-40. Since the agreement with the Civil 
Station Sub-Committee embodying the terms on 
which the sanction was granted to the lay-out Is 
not on record, it is not possible to say if the later 
agreement with the Trust was more onerous than 
the former. The sanction of the Civil Station 
Sub-Committee to the lay-out could not have 


(6) The defendant denied the claim on the 
ground that the plaintiff was wrongfully refus¬ 
ing to pay the contribution for storm drains, water- 
main and 60 feet road payable under the express 
agreement recited in Ex. D-5. Even otherwise,, 
the defendant was entitled to oe reimbursed in 
law. for this contribution for developments which 
he paid to the improvement Trust. On account 
of the plaintiff’s refusal to make these payments, 
he had forfeited his earnest money. The defen¬ 
dant also claimed the dismissal of the suit on the 
following grounds: 

(a) that the land specified in the agreement Ex. 
P-1 was not available for transfer as the final lay¬ 
out of the Improvement Trust materially altered 
the situation and consequently the agreement be¬ 
came incapable of specific performance; 

(b) by decreeing the claim the plaintiff would be 
getting an unfair advantage over the defendant 
by having these development amenities at the 
cost of the defendant; 

(c) the plaintiff’s refusal to pay the public 
charges accrued since the date of the agreement,, 
including those payable to the Improvement Trust 
disentitles him to any relief; 


been obtained without the defendant undertaking 
the works of development of the lay-cut and the 
Civil Station Sub-Committee would not have ac¬ 
cepted that burden. 

(4) On 10-10-1940 the defendant entered into the 
agreement (Exhibit P-1) with the plaintiff to sell 
to him one plot out of this lay-out at the rate of 
4f square feet per rupee. The description of the 
plot as given in the agreement is “plot No. 4, in 
block C, measuring 120 feet north-south and 100 
feet east-west, abutting on the road of 60 feet wide 
towards the north, according to the dimensions in 


(d) specific performance cannot be enforced in¬ 
asmuch as the transferability depends upon the 
sanction of the lay-out by the Improvement Trust 
and also depends upon the obligation to pay such 
charges as would be levied by the trust; and 

(e) the defendant who is a manager of the joint 
Hindu family is incompetent to transfer the in¬ 
terest of his minor son. Alternatively it was 
pleaded that if the plaintiff is found entitled to 
specific performance in spite of the above de¬ 
fences, he can claim specific performance only of 
the interest of the defendant on payment of the 


the revised lay-out of the Improvement Trust full consideration. 




1954 

It was asserted that the defendant was always 
willing to convey his half interest in the plot lor 
the full considerations agreed between the par¬ 
ties. 

(7) The trial Court held that the agreement bet¬ 
ween the parties was as contended by the plain¬ 
tiff and the grounds on which the defendant re¬ 
fused to perform the contract were ail untrue and 
improper. The trial Court, however, held that the 
agreement entered into by a managei ot' a joint 
Hindu family on behalf of the family can be speci¬ 
fically enforced not only against the interest of 
the manager in the family property but also 
against the interest of the other coparceners in¬ 
cluding the minors provided that the transaction 
is for the legal necessity or for tne benefit of the 
estate. As the case of legal necessity or benefit 
to the estate was not set up by the plaintiff, the 
suit for specific performance was dismissed and the 
alternative claim for refund of earnest money and 
damages was decreed. 

(8) The plaintiff appealed and applied for amend¬ 
ment of his plaint. The learned District Judge al¬ 
lowed the application and framed the following 
issues for trial by the lower Court: 

(i) Did the defendant enter into the agreement 

to sell the plot as the Karta of the joint Hindu 
family? 

(ii) Is the sale of the plot in suit for the benefit 
of the estate? 

These issues were remitted to the lower Court for 

trial as the defendant wanted to lead evidence m 

regard to these issues. As a matter of fact the 

nrst issue did not arise in view of the defendant's 

admission that he had entered into the agreement 

as ‘karta’. The defendant then filed a written 

statement in answer to the amended plaint in which 

aPe ? e d tilat lbe transaction was not foi the be- 

®? a 5® & there was no le S al necessity 
o sell the land, that the scheme of converting the 

agricultural land into building plots for sale 

was not the ancestral business carried on by the 

family and that the transaction of this new busi- 

ness could not bind the minor son. It was further 

alleged that the defendant did not ascertain the 

costs of the improvement, that this venture proved 

too costly and was injurious to the intere t of the 

joint family, that the land could have been used 

lor gardening, orchards, flower garden and oeneral 

?nnn C / U UUe ’ that the land W0llld have fetched Rs. 
th acre ’ and that the defendant did not 

hus act as a prudent manager in selling the land 

f,?.t t i le . tern ^ s 01 the la y-°ut. After recording such 

t Holin' ev ! d ? nce as the P ar ties chose to adduce, the 
M la1 C° urL * ound that the transaction was for the 

nemeH G eState and that lhe joinl family be- 

“. euonuously oy the move taken by the de- 

J^ dant \ The defendant filed cross-objections 
challenging these findings. 

the learned District Judge had direc- 
an l ° amend the plaint, the amend- 
Uie finHinl incorporated in the plaint. After 

rec eived an application was made 
Jlor G Ju dge for extension of time under 

S nn Ip 11 ! 48, Clvil P ' to amen d the plaint This 

VToiincfthat Tnfi ° PP0 I s r f d by the deiendant on the 
^ !i/ h \ could not be extended in law and 

-rannnl e Tbi lVe lh ° re Was no sufficient cause for 
w ? the extension as the appellanv was care- 

wUhfn d the €g timp 1 m n0t K^ rrying ollL amendments 

C vil P c Th prescr,bed by Order 6, Rule 18, 
oivu r. c. The learned District Judge overruled 

hose contentions and allowed the plaintiff to 

findm- i T J? e learned Jud « e accepted the 

nnchng of the trial Court, allowed the anneal and 

decreed the claim for specific performance. 
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(10) This decree is attacked by the learned Coun¬ 
sel for the defendant-appellant on every conceiv¬ 
able ground and he addressed very lengthy argu¬ 
ments in support of his contentions. 

(11) The first contention raised by the learned 
Counsel is that the specific performance should be 
refused as the agreement Ex. P. l is indefinite re¬ 
garding the plot to be conveyed and the plaintiff 
has not laid a claim regarding the plot in the lay¬ 
out of the improvement Trust. It was fuither con- 

ended that the plot agreed to be ^old is not now 
available as the final lay-out has materially altered 
the situation. None oi these contentions has any 
substance. As will appear from lhe agreement Ex. 
P-1, the variation in the dimensions oi the area 
oy the final lay-out of the Trust was 4 : contem¬ 

plation of the parties. On a true construction of 
tne agi cement it must be held that the agreement 
was to sell the plot at the site mentionec. in the 
agreement as will appear in the final ia>-out of the 
Ini prove men t Trust and the area so ascertained 
will be paid for at the rate specified in the agree- 

lu . mp sum P ri ce for the whole plot was 
not fixed as the dimensions and the area were liable 
to be varied in the lay-out of the Trust. Tne plain- 
tiit seeks to enforce this agreement and lias plead¬ 
ed all relevant facts. The lower appellate Court 
has rightly held him entitled to a decree for the 

as i? th f- final . lay -° ut of the Improvement 
lTust; The dimensions of the plot are slightly 

■fp, *{?:? lay " out - Th ^ east-west dimension 
s m -6 while the north-south dimension is 119 ’ 

® aslerl ? ;dde and 107-fl" on the western side. 

n, ,h P > Inf a , butt T s 011 lh0 60deet - road and also 
Oil the 30-teet road to the east. 

' ea ‘‘ ned . Counse l next contends that the 
suit should be dismissed as the plaintiff had refused 

to abide by the contract Ex. P-i, read with Ex D-5 

th Wa h P 6aded i hat lhe P* ai ntiff had agreed to pay 

he ie«e?E S x Tf are , s * eCifiCally ‘^ntionedhn 
ne let ter Ex. D. o. That document states that the 

£f!^ ce ^ f 4 f square feet per rupee includes “the gene- 
ial contubution, sewer charges ol the imnrove- 

to ( the 't By EX ' P " 18 the defendant agreed to pay 
l° ll i Impr 1 ov f ment TrusL a Particular sum as ge- 
ner ‘d contributl °n to meet the expenses of general 
works oi the nature of water-main, outfall sew ? er 
. ewage disposal etc. It is evidently to this liabi¬ 
lity that reference is made in Ex. D-5. That do- 
cument provules that the plaintiff will not he liable 
tc pay foi general contribution’’ m ddilion to the 
2™* construction of storm draiS? water 

main and 60-feet road was the obligation of the 
defendant under the agreement Ex. P-lb This 
was admittedly in addition to the general contri¬ 
bution mentioned in Ex. D-5. The defendant flaims 

which ° he°had °to - the plainLiIf for these expenses 
addithn h tn ? !Z mc \ lr m Prtparing a lay-out in 
f h f o 1 ° proportionate contrioution towards 
he amount payable to the Improvement Trust as 

a general contribution. The plaintiff as PW? 

h?f S hp ted l iH at he ex P ressly told the defendant 
that he would not be liable to pay anything with 

regard to the Improvement Trust charges and thS 

nprpwf n w t0 5 ay - anything in addition to the price 
agreed. He admitted that there was no soecific 

E'S x . 01 " erm *°“ l “• 

tn^ho d r?,^ n ^ nt ^ statement that he made it clear 

towards hi at h ? would have to contribute 

towards the expenses ot storm drains 60-feet road 

to Z l^T in in add,tion to the ^’ount payable 

bearhn th ann ° be true ' If lhe Dlntaiiff wm?o 

fied in Ev 'n s C rgeS 'J hey would have bee n speci¬ 
fied m Ex. D-a or m Ex. P-i. A s staled by him. 
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he agreed io Day the general contribution and 
sewer charges payable to the Improvement Trust 
under Ex. P-18 and that was included in the rate 
agreed. Though Landge declined to abide by the 
alleged contract and pay the additional charges 
claimed by the defendant, the latter returned the 
earnest money to the former together with interest 
at 1 - p. c. p. m. The defendant would not have 
paid this interest if Landge was not justified in 
refusing to pay additional charges (Ex. D-4) Under 
these circumstances, I agree with the lower appel¬ 
late Court that the claim under the three heads 
in dispute was an afterthought and was not part 
of the agreement. 

(13) The learned Counsel next submits that the 
defendant is entitled to these charges apart from 
the agreement in view of Section 68 (1) & S. 68 
(6) of the Improvement Trusts Act, 1936. These pro¬ 
visions are: 

“68. (1) Wherever in any area comprised in any 
improvement scheme under this Act the Provin¬ 
cial Government has sanctioned the acquisition 
of land which is subsequently discovered to be 
unnecessary for the execution of the scheme, the 
owner of the land or any person having an in¬ 
terest therein, may make an application to the 
Trust requesting that the acquisition of the land 
should be abandoned in consideration of the pay¬ 
ment by him of a sum to be fixed by the Trust 

in that behalf. 


(6) Every payment due from any person under 
any agreement executed under sub-section (4) 
shall be a charge on the interest of tiiat person. 


The defendant has not pleaded this case nor has 
he claimed any particular amount as contribution. 
Nor has he given any data to arrive at that figure. 
On the contrary, as a witness he has asserted that 
the Trust had not notified this land, thereby mean¬ 
ing that the Trust had not notified acquisition of 
the land. If that were so, Section 68 (1>, and con¬ 
sequently Section 68 (6' would have no applica¬ 
tion. The charge specified in sub-section (6) is as 
regards the amount payable under sub section (1) 
as a price for abandoning the acquisition. The 
contribution towards that price was admittedly in¬ 
cluded in the rate agreed between the parties. The 
defendant was bound under the agreement Ex. P-18 
to construct the several works of development men¬ 
tioned in that agreement in consideration of the 
Improvement Trust agreeing to accord its sanction 
to the construction of buildings on this site. If 
these expenses could be construed as incumbrances 
on the property, then under Section 55 (1) (gb 
Transfer of Property Act the seller is bound to dis¬ 
charge the incumbrances unless there is an agree¬ 
ment to the contrary. There as no such agreement 
in this case. 

(14) The learned Counsel next relied on Section 
17, Specific Relief Act which provides that a Court 
shall not direct specific performance of a part of a 
contract except in cases coming under one or the 
other of the last three preceding sections. The 
learned Counsel invokes all the three Sections 14, 
15 & 16. Section 16 has obviously no application 
as it refers to a case where the contract consists 
of two separate and independent parts and one of 
them can and ought to be specifically performed 
while the other cannot and ought not to be so per¬ 
formed. This is not the case here. 

(15) Section 14 provides: 

“Where a party to a contract is unable to perform 

the whole of his part of it, but the part which 

must be left unperformed bears only a small pro¬ 


portion to the whole in value, and admits of com¬ 
pensation in money, the Court may at the suit 
of either party, direct the specific performance 
of so much of the contract as can be performed 
and award compensation in money for the de¬ 
ficiency.’* 

The learned Counsel submits that the plot in the 
Trust lay-out is not identical with the original plot 
agreed to be sold and has a larger area. The plain¬ 
tiff can claim performance, if at all, of the area 
agreed to be sold and since the rules of the Trust 
do not provide for splitting up of the plot, specific 
performance should be refused. This argument 
proceeds on a misconception as regards the natuie 
of the agreement as pointed out above. The agree¬ 
ment is for the entire area as will appear in the 
final lay-out sanctioned by the Trust. If specific 
performance is granted, the defendant would be 
entitled to the price for the entire area at the rate 
specified in the agreement. 


(16) It was further submitted that the transfer- 
ability of the plot in the final lay-out depends upon 
the sanction of the Improvement Trust which is 
subject to the payment of the charges payable to 
it under the agreement Ex. P-18 and as may be 
levied by the Trust thereafter. Under the agree¬ 
ment Ex. P-18 the defendant was liable to pay a 
specified amount for the general contribution to 
meet the expenses of general works of the nature 
of water-mains,'outfall sewer, sewage disposal and 
the like. That amount has been paid by the de¬ 
fendant, as will appear from the evidence of the 
defendant and his account books Ex. 0-15. Under 
the agreement the defendant had undertaken to 
do certain constructional development works and 
had agreed to deposit Rs. 8,000/- as security for 
carrying out this obligation. The agreement pro¬ 
vides : 


“in case he fails to carry out the works or any 
of them as per items agreed hereby, the said 
Trust shall be entitled to carry out the same at 
his risk and cost and to recover the cost from 
the said securities. Should the amount of the 
securities be found insufficient to cover the cost, 
the said Mr. Buty will be liable to the Trust for 
the entire or balance of the cost, as the case may 
be. The Trust agrees that in consideration of 
Mr. Buty agreeing to the above terms of Trust 
will grant sanction for construction of buildings 
in accordance with the building regulations of i 
the Trust in force on the plots in the lay-out.” 


he Trust has thus sanctioned the lay-out and agre- 
1 to grant sanctions for the construction of build- 
igs by purchasers from the defendant who incurr- 
1 a personal liability to the Trust for carrying out 
le development works or to reimburse the Trust 
it was required to carry them out. There is no 
rtdence that the Trust refused its sanction to the 
instruction of any building for the alleged failure 
: the defendant to carry out his obligations un- 
?r the agreement. Moreover, the defendant can- 
Dt invoke his own defaults in fulfilling his obliga- 
ons under the agreement to defeat the plamtin s 
aim if it is otherwise good. There is no dispute 
l this case of the levying of any public charges 
v the Improvement Trust other than the cblig 
ons under the agreement Ex. P-13. The defen- I 
ant cannot be and was not made liable by the 
rust for any public charges payable by the plain 


:i7) The learned Counsel contended that the d 
idant is entitled to claim from the him 

micipal taxes said to h * ve been P® d- 13 & 
■ the plot in suit and evidmced by Ejb. u 
14. This claim was not set up bj the t 

her in the notices or in the written 


i 









1954 

Under Section 55 (1) (g), Transfer of Property Act 
the seller is bound to pay all public charges and 
rent accrued due in respect of the property up to 
the date of the sale, interest on all incumbrances 
on such property due on such date and except 
where the property is sold subject to incumbrances, 
to discharge all incumbrances on the property then 
existing. The defendant is not entitled to reim¬ 
bursement for any municipal taxes paid by him for 
a period prior to the date of sale. 

(13) The next contention is that half of the plot 
belongs to the minor son of the plaintiff and the 
agreement cannot consequently be enforced having 
regard to Section 15, Specific Relief Act unless the 
plaintiff is willing to pay the full consideration for 
the one-half interest of the defendant. Section 15 
runs thus: 

“Where a party to a contract is unable to perform 
the whole of his part of it, and the part which 
must be left unperformed forms a considerable 
portion of the whole, or does not admit of com¬ 
pensation in money, he is not entitled to obtain 
a decree for specific performance. But the Court 
may, at the suit of the other party, direct the 
party in default to perform specifically so much 
of his part of the contract as he can perform, 
provided that the plaintiff relinquishes all claim 
to further performance, and all right to compen¬ 
sation either for the deficiency, or for the loss or 
damage sustained by him through the default 
of the defendant.” 

Reliance is placed on — ‘Singhai Ramlal v. Kan- 
hayalal’, A. I. R. 1926 Nag 493 (A) which follows — 
‘Baluswami Aiyar v. Lakshmana Aiyar’, AIR 1921 
Mad 172 (FB) (B) and on — ‘Mohammadkhan v. 
Bapumiya/, AIR 1943 Nag 313 (C), where the in¬ 
tended alienations were neither for legal necessity 
nor for benefit to the estate. In the last case the 
contract was conditional on the consent of the 
co-owners who were not parties to the contract and 
they refused their consent. It was not the case 
of an agreement by the ‘karta’ for sale either for 
legal necessity or for benefit to the estate. The 
lower appellate Court has found that the sale was 
for the benefit of the estate and consequently the 
agreement could be enforced specifically against 
the manager for the whole area. 

(19) The learned Counsel next pressed the dis¬ 
ingenuous and ill-advised defence of the defendant 
that the transaction is not for the benefit of the 
estate and confers an unfair advantage on the 
plaintiff. The learned Counsel contends that this 
case of benefit to the estate, which was not raised 
in the original plaint, should not have been allowed 
by the lower appellate Court to be introduced by a 
belated amendment, particularly when a very se¬ 
nior Counsel of this Bar appeared for the plaintiff 
in the trial Court. The learned Counsel also rais¬ 
ed the contention that the amendment should not 
have been allowed to be incorporated in the plaint 
and should be deemed to have been disallowed as 
‘t was not incorporated within 14 days of the 
order as required by Order 6, Rule 18, Civil P. C. 

No doubt, the junior counsel for the plaintiff who 
evidently was In charge of the case was not diligent 
enough to incorporate the amendment in the plaint 
in the proper time, but as soon as the omission 
was noticed the plaintiff made an application to 
the trial Judge for extension of time and for leave 
to incorporate the amendment. That Court re¬ 
jected the application on the ground that it had 
no jurisdiction to extend the time as the District 
Judge had passed the order allowing the amend¬ 
ment. An application was therefore made to the 
District Judge for an extension of time and that 
application was granted. The learned Counsel 
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could not bring to my notice any authority in sup¬ 
port of his contention that the District Judge had 
no jurisdiction to extend time. His contention is 
against the specific provision in Order 6, Rule 18, 
Civil P. C-, to extend time. As the learned Judge 
rightly pointed out, the defendant was vehemently 
opposing the application because he had no case 
on merits. In my view the jurisdiction was pro¬ 
perly and judicially exercised and I see no reason 
to interfere with that order. 

(20) In answer to the interrogatories served on 
him by the defendant, the plaintiff had stated that 
he did not know that the property was ancestral 
and the minor son of the defendant had a share 
therein, that he was never in doubt regarding the 
defendant’s legal capacity to alienate the plot till 
the contention was raised in the written state¬ 
ment. He further stated that the defendant had 
entered into numerous transactions of a similar 
nature for the benefit of the estate in the course 
of management of the family & as ‘karta’. Such 
transfers were not only prior but also subsequent 
to the transaction in suit. As a witness the plain¬ 
tiff stated that he did not think it necessary to 
amend the plaint in the trial Court as the case 
was sufficiently stated in the aforesaid answers. 
No doubt his counsel should have been alert & ap¬ 
plied for amendment shortly after the written 
statement was filed; but his inaction or negli¬ 
gence is not an adequate ground for refusing 
amendment. Necessity for amendment of plead¬ 
ings frequently arises on account of blunderings 
of inefficient, inactive or negligent legal advisers. 
It would be unfair to visit the litigants invariably 
with the sins of .omission of the members of this 
monopolistic profession. 

The learned Counsel did not urge any substan¬ 
tial ground to oppose the amendment. Under O. 
6, R. 17, Civil P. C , the Court has power to allow 
amendment at any stage of the proceeding. The 
amendment was within the competence of the Dis¬ 
trict Judge having regard to the terms of this rule I 
and is not of such a character as to be objec-; 
tionable either as changing the subject-matter of 
the suit or as being otherwise unfair. The defen¬ 
dant is not prejudiced in any way. He was allow¬ 
ed to amend his pleading and to adduce evid¬ 
ence. The subject-matter of the suit is not chang¬ 
ed in any way. In — 'Ramdhan Puri v. Lachmi 
Narain’, AIR 1937 PC 42 (D>. their Lordships re¬ 
fused to interfere with the discretionary order of 
the High Court allowing in appeal amendment 
of the plaint in a suit by sons for setting aside 
the several alienations made by the father on the 
ground of immorality. The plaintiff was allowed 
to state facts connecting the loans to immorality 
The defendant was allowed to amend his written 
statement and to lead additional evidence. I am 
therefore satisfied that there is no ground to in¬ 
terfere with the discretionary order of the Dis¬ 
trict Judge. 

(21-23) It is settled law that the manager of a 
joint Hindu family which includes minors can 
enter into a contract for the sale or purchase of 
immovable property and the contract can be spe¬ 
cifically enforced against the family including the 
minors provided the transaction is for legal neces-' 
sity or for the benefit of the estate. ‘Ramrao v. 
Suganchandra’, AIR 1946 Nag 139 (E). Relying on 
‘Palaniappa Chetty v. Sreemath Devasikamonv 
Pandara Sannadhi’, AIR 1917 PC 33 (F), — ‘AIR 
1921 Mad 172 <B)\ — ‘Vishnu Vishwanath v. Ram- 
chandra’, AIR 1923 Bom 453 (G> and — ‘Hemrai 
Dattubuva v. Nathu Ramu\ AIR 1935 Bom 295 
fFB» fH), the learned Counsel for the defendant 
contends that there is no warrant in the princi- 
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pies of Hindu law for holding that an alienation 
must be treated as justified and binding on the 
minor members of the family because the mana¬ 
ger considers it advantageous at the time to ex¬ 
change joint family land for money. Before exa¬ 
mining this contention it would be desirable to 
examine the facts of this case. (His Lordship exa¬ 
mined the facts and showed how the transaction 
and the plan of the defendant was advantageous 
to the joint family. His Lordship then continu¬ 
ed; It cannot therefore be argued that the agree¬ 
ment to sell the plot in dispute without claim¬ 
ing as addition to the price, the contribution for 
the expenses the defendant had to incur under 
the agreement Ex. P-18, is injurious to the in¬ 
terest of the joint family. 

(24) In these sale deeds the defendant has given 
a warrant that he is the sole owner of the plots- 
and that he will indemnify the purchasers if any¬ 
body makes any claim. He further admits that 
he has received adequate price and has benefited 
the estate. The learned Counsel argues that it 
is not the defendant’s case that these sales were 
imprudent transactions as he received adequate 
price for these sales, but in the case of the plain¬ 
tiff adequate price has not been received. Exhibit 
P-7 is a document signed by the defendant some 
time after 16-2-1943 in which he demanded Rs. 
210/- from Landge in addition to the price agreed 
between the parties. The price of the plot agreed 
to be sold to the plaintiff was therefore inade¬ 
quate, if at all, by Rs. 210/- for an area of ap¬ 
proximately 12750 square feet. The price for this 
area, according to the rate agreed in the sale 
deed dated 15-10-1940, would be R^. 450/- less than 
the price which he would get under the agreement 
in dispute. Even if it is assumed, contrary to the 
recitals in Ex. D-15 relating to the sale, that that 
purchaser had to pay the disputed charges in ad¬ 
dition to the price, the transaction in suit would 
be more advantageous than that transaction. 

(25) It would be useful at this stage to examine 
the cases relied on by the learned Counsel. ‘AIR 
1921 Mad 172 (FB) (B)’, has already been noticed. It 
does not help the defendant in determining what 
is benefit to the estate. In — ‘AIR 1935 Bom 295 
(FB) (H)’, it was held that a sale for a price 
higher than the market price is not in itself for 
the benefit of the estate. No attempt was how¬ 
ever made to define “benefit to the estate”, as it 
cannot be defined as observed by their Lordships 
of the Privy Council in — ‘AIR 1917 PC 33 (F)\ 
After referring to the earlier authorities in — 
'Hunooman Persaud Panday v. Mt. Babooee Mun- 
raj Koonweree’, 6 Moo Ind App 393 (PC) (I), — 
‘Prosunno Kumari Debya v. Golab Chand’, 2 Ind 
App 145 (PC) (J) and — ‘Konwar Doorganath 
Roy v. Ram Chunder Sen’, 2 Cal 341 (PC) (K), 
Lord Atkinson who delivered the judgment of the 
Board observed: 

“No indication is to be found in any of them as 
to what is, in this connection, the precise nature 
of the things to be included under the descrip¬ 
tion ‘benefit to the estate’. It is impossible, 
their Lordships think, to give a precise defini¬ 
tion of it applicable to all cases, and they do 
not attempt to do so. The preservation, how¬ 
ever, of the estate from extinction, the defence 
against hostile litigation, affecting it, the pro¬ 
tection of it or portions from injury or deteriora¬ 
tion by inundation, these and such like things 
would obviously be benefits. The difficulty is 
to draw the line as to what are, in this connec¬ 
tion, to be taken as benefits and what not.” 

The learned Counsel’s interpretation of these ob¬ 
servations that the act must be of defensive cha- 
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racter cannot be accepted. In — ‘AIR 1923 Bom 
453 (G)’, the Court held that the sale by a mana¬ 
ger of a joint Hindu family would not be justi¬ 
fied merely on the ground that the sale at the 
time appeared to be advantageous, that is to say, 
that it was a sale for what appeared to be a good 
price. In —‘Nagindas Maneklal v. Mahomed Yusuf', 
AIR 1922 Bom 122 (L), it was held that an adult 
coparcener very properly decided to dispose of the 
house which was in a dilapidated condition and 
which the municipal committee wanted to pull 
down and that the minor coparceners were bound 
by the agreement. 

(26) No doubt, there are rival views as to what 
is meant by. the expression “benefit to the 
estate”. Mulla in his Hindu Law, paragraph 243A 
has expressed this conflict thus: 

“One view is that a transaction cannot be said 
to be for the benefit of the estate, unless it is 
of a defensive character calculated to protect 
the estate from some threatened danger or des¬ 
truction. Another view is that for a transac¬ 
tion to be for the benefit of the estate it is suffi¬ 
cient if it is such as a prudent owner, or rather 
a trustee, would have carried out with the know¬ 
ledge that was available to him at the time of 
the transaction.” 

Their Lordships in — ‘Palaniappa Chetty v. Sree- 
math Devasikamony Pandara Sannadhi’, (F;, 
(supra) do not endorse the first view though it 
was accepted that an act of a defensive character 
would be for the benefit of the estate. The fol¬ 
lowing observations in — ‘Narayan Rao v. Mul- 
chand’, AIR 1933 Nag 109 (M), with which I res¬ 
pectfully agree, state the law on the point: 

“If the act for which the character of ‘benefit to 
the estate’ is claimed is of a ‘defensive nature’ 
it may give rise to a presumption in favour of 
the act as being beneficial: on the contrary 
if an act is not of a ‘defensive nature’, the pre¬ 
sumption would be to the contrary so as to call 
for affirmative evidence to rebut it. The defen¬ 
sive nature of the act is, ‘inter alia’ a factor 
but in no event decisive or a ‘sine qua non’ in 
the consideration of the question of benefit. The 
distinction of acts being of ‘defensive nature' 
or otherwise is in substance the outcome of 
what is conceived to be the rule of evidence drawn 
from human experience as to how a man with 
ordinary prudence would act in particular cir¬ 
cumstances. In other words, the test to deter¬ 
mine whether a transaction is legally necessary 
or beneficial is to see whether the transaction 
is fair and proper. In judging the validity or 
invalidity of alienations made by limited owners 
the Court has to be satisfied about the pro¬ 
priety of the transactions; ‘legal necessity’ or 
‘benefit to the estate’ are in reality compendi¬ 
ous expressions for a large variety of circum¬ 
stances which serve to demonstrate the propriety 
of the transactions.” 

‘Jagat Narain v. Mathura Das’, AIR 1928 All 454 
(FB) (N), takes the same view. 

(27) In order to prevent the property being 
lost for a very paltry sum and to prevent payment 
of damages to the persons to whom certain plots 
were already sold, it was necessary for the de¬ 
fendant to obtain the sanction of the Improve¬ 
ment Trust to the lav-out on the terms of Ex. P-18 
and to sell the plots at the best possible market 
price. The sale of the plot to the plaintiff was, 
as already shown, on more advantageous terms 
than the numerous transactions preceding tne 
agreement and the transaction dated ^-10-194U- 
The sale in dispute is thus for the benefit of the 
estate. The defendant is backing out of the agree- 
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ment not because it is not for the benefit of the 
estate but because the prices of building plots 
have subsequently increased and the delendant 
wants to taKe a dishonest advantage of that in¬ 
crease. 

(28) Lastly the learned Counsel argued that the 
relief of specific performance, which is in the 
discretion of the Court, should be refused to the 
plaintiff as 

(a) he has waited till almost the last day of li¬ 
mitation, 

(b) he has obtained an unfair advantage over 
the defendant in obtaining the property 
without payment of the additional charges, 

<c) the act of the defendant in agreeing to sell 
the property without such charges was an 
imprudent act- prejudicial to the interest 
of the minor, and (d) the plaintiff has ob¬ 
tained an adjudication against the minor’s 
interest without impleading the defendant 
and without giving him an opportunity to 
contest the suit. 

The learned Counsel invokes S. 22, Specific Re¬ 
lief Act and relies on — ‘Dau Alakhram v. Mt. 
Kuiwantin Bai’, AIR 1930 Nag 238 (O). The last 
three contentions are without any substance what¬ 
soever in view of the foregoing discussion and find¬ 
ings. 

(29) The suit was instituted on 30-9-13 to enforce 
the agreement made on 10-10-194.0. No time for 
performance was fixed by the agreement, nor did 
the delendant give any notice fixing a reasonable 
time after the expiration of which he would treat 
the contract as at an end. From the evidence 
on record it ls abundantly clear that the plain¬ 
tiff made several attempts to get specific perform- 
ance but the delendant evaded and was demand¬ 
ing an additional price. Plaintiff, therefore, sent 
a lawyer’s notice on 16^-1942, demanding perform¬ 
ance and reiterated the demand on 7-5-42. In 
view of the findings of fact in this case it is the 
defendant who committed a breach of the agree¬ 
ment to sell the property to the plaintiff, by his 
reply Ex. P-3, dated 29-4-1942. The law as to when 
and under what circumstances the delay is a bar 
to the legal remedy is very clearly laid down by 
Sir Barnes Peacock who delivered the judgment 
of the Judicial Committee in — ‘Lindsay Petro¬ 
leum Co. v. Hurd’, (1874) LR 5 PC 221 (P; thus: 

“Now the doctrine of laches in Courts of Equity 
is not an arbitrary or a technical doctrine. 
Where it would be practically unjust to give a 
remedy, either because the party has, by Ins con¬ 
duct, done that which might fairly be regard¬ 
ed as equivalent to a waiver of it, or where 
by his conduct and neglect he has, though per¬ 
haps not waiving that remedy, yet put the other 
party in a situation in which it would not be 
reasonable to place him if the remedy were 
afterwards to be asserted, in either of these 
cases, lapse of time and delay are most mate¬ 
rial but in every case, if an argument against 
relief, which otherwise would be just, is found- 
•cd upon mere delay, that delay of course not 
amounting to a bar by any statute of limita¬ 
tions, the validity of that defence must be tri¬ 
ed upon principles substantially equitable. Two 
circumstances, always important in such cases, 
are, the length of the delay and the nature of 
the acts done during the interval, which might 
affect either party and cause a balance of jus¬ 
tice or injustice in taking the one course or 
the other, so far as relates to the remedy.” 
< pages 239-240) 
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In — ‘Dalton v. Angus’, (1881) 6 AC 740 (Q), Lord 
Penzance observed at page 805: 

“In all the cases in which lapse of time is held 
to stand in the way of the assertion of rights 
attaching to the ownership of property, it is 
not the lapse of time itself which so operates 
but the inferences which are reasonably drawn 
from the continuous existence of a given state 
of things during that period of time. These 
inferences are inferences of acquiescence or 
consent.” 

(30) In his original written statement or in the 
amended written statement the defendant has not 
alleged any facts from which the inference of the 
acquiescence or consent of the plaintiff to the 
breach of the contract by the defendant could be 
reasonably drawn. Nor has the learned Counsel 
been able to draw my attention to any such cir¬ 
cumstances. It is clear that the defendant has 
done nothing since May 1942 to his prejudice re¬ 
garding the plot in dispute, nor has the plain¬ 
tiff neglected to do anything which he was bound 
by law to do, nor did he give any indication lead¬ 
ing the defendant to believe that he had abandon¬ 
ed the contract. ‘Dau Alakhram v. Mt. Kuiwantin 
Bai', (O', (supra) is not an authority for the pro¬ 
position that the relief of specific performance, 
though otherwise good, should be refused merely 
because a suit was instituted about 15 months 
after the breach of the agreement by the defen¬ 
dant. In the instant case the plaintiff has alleg¬ 
ed and was always ready and willing to carry 
out the agreement Ex. P-l read with Ex. D-5. The 
defendant has not alleged nor has he proved that 
ho was not so ready and willing. Of course, he 
was not willing to pay the additional charges 
wrongly demanded by the defendant, but that 
does not mean that he was not ready and willing 
to carry out the agreement between the parties. 
In the case cited by the learned Counsel, the de¬ 
fendant had averred that she was ready and wil¬ 
ling all along to sell the property and perform 
her part of the contract and that it was the plain¬ 
tiff who avoided the performance of his part there¬ 
of. Still the plaintiff did not aver ihough he filed 
a further statement that he was ready and will¬ 
ing to perform his part of the contract; nor did 
he place before the Court any material to prove 
such readiness and willingness. For the reasons 
already stated, it would be highly inequitable to re¬ 
fuse the plaintiff in the instant case specific per¬ 
formance of the agreement and to help the dis¬ 
honest defendant to escape his legal liability. 

(31) I therefore uphold the decision of the lower 
appellate Court and dismiss the appeal with 
costs. Counsel’s fee as certified. 

B/R.G.D. Appeal dismissed. 
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M. V. Rajwade I.A.S., Dist. Magistrate, Peti¬ 
tioner v. Dr. S. M. Hassan and others, Respon¬ 
dents. 

Misc. Criminal Cases Nos. 35 to 39, 48 and 50 
of 1953. D/- 21-8-1953. 

(a) Commissions of Inquiry Act (1952), S. 3 — 

Appointment of Judge challenged — Burden of 
proof. 

V/here a party challenges an appointment 
of a Judge of the High Court on the Com¬ 
mission of Inquiry as being ‘ultra vires’, it 
is for it to show a provision of law which 
inhibits it. AIR 1953 Nag 331, Ref. (Para 6) 
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(b) Commissions of Inquiry Act (1952), S. 4 
and S. 5(4). (5) — Commission is civil Court for 
limited purposes. 

Section 4 only clothes the Commission with 
certain powers of a Civil Court but does not 
conier on it the status of a Court. It is only 
under sub-section (4) of S. 5 that the Com¬ 
mission is deemed to be a Civil Court and 
sub-section (5) imparts to the proceeding 
before it the character of a judicial proceed¬ 
ing. However, these provisions only create a 
fiction which cannot extend beyond the pur¬ 
pose for which it is created. AIR 1940 PC 
167, Rel. on; AIR 1931 Lah 662, Expl. 

/ (Para 8) 

/ (c) Commissions of Inquiry Act (1952), S. 5(4) 
— Construction and interpretation of S. 5(4). 

It would not be correct to contend that the 
expression “the Commission shall be deemed 
to be a Civil Court” occurring in S. 5(4) is 
full and complete in itself and what follows 
it only denotes the limitation on the full- 
fledged status and powers of a civil Court that 
the Commission would otherwise have pos¬ 
sessed. Regarding the sub-section as a whole, 
it is clear that under the Commissions of 
Inquiry Act, 1952, the Commission is fictionally 
a Civil Court only for limited purposes enu¬ 
merated in the sub-section. (Para 10) 

/ (d) Commissions of Inquiry Act (1952), S. 3 — 
Nature and function of Commission. 

The Commission governed by the Commis¬ 
sions of Inquiry Act, 1952 is appointed by the 
State Government “for the information of its 
own mind”, in order that it should not act, 
in exercise of its executive power, “otherwise 
than in accordance with the dictates of justice 
& equity” in ordering a departmental enquiry 
against its officers. It is, therefore, a fact 
finding body meant only to instruct the mind 
of the Government without producing any 
document of a judicial nature. 32 Cal 1 (PC), 
Foil. (Para 12) 

(e) Contempt of Courts Act (1952), S. 3 — 
Meaning of ‘Court’ — Commission of Inquiry is 
not Court — (Commissions of Inquiry Act (1952), 
S. 3) — (Words and Phrases — “Court”) — 
(Special Tribunal). 

. The term “Court” has not been defined in 
/the Contempt of Courts Act, 1952. The Act, 
however, does contemplate a “Court of Justice” 
which as defined in S. 20. Penal Code, 1860 
denotes “a Judge who is empowered by law 
to act judicially.” (Para 13) 

/ The least that is required of a Court is the 
capacity to deliver a “definitive judgment”, 
and unless this power vests in a tribunal in 
any particular case, the mere fact that the 
procedure adopted by it is of a legal character 
and it has the power to administer an oath 
will not impart to it the status of a Court. 
AIR 1935 Mad 673; AIR 1940 Cal 286; AIR 
1950 Assam 25, Rel. on; AIR 1953 All 419, 
Expl. (Para 14) 

Judged by this standard, a fact finding 
Commission appointed by the Government 
and governed by the provisions of the Com¬ 
missions Inquiry Act, 1952. is not a Court, 
within the meaning of the Contempt of 
Courts Act, 1952. (Para 15) 

In No. 35 of 1953: 

M. Adhikari with K. K. Thakur, for Applicant; 

R. M. Hajarnavis (for No. 1), C. B. Parakh and 

S. C. Ghosh (for Nos. 2 to 4) and R. V. S Mani 
(for Nos. 5 and 6), for Non-Applicants. 


In No. 36 of 1953: 

L. D. Trivedi, for Non-Applicant. 

In No. 37 of 1953: 

R. V. S. Mani (for Nos. 1, 5 and 6) and C. B. 

Parakh and S. C. Ghosh (for Nos. 2 to 4), for 

Non-Applicants. 

In No. 38 of 1953: 

B. L. Gupta, for Non-Applicants. 

In No. 39 of 1953: 

K. S. Mishra (for No. 1) and R. V. S. Mani 
(lor Nos. 2 and 3), for Non-Applicants. 

In No. 50 of 1953: 

M. L. Shrivastava, for Non-Applicants. 

In No. 48 of 1953: 

PI. L. Khaskalam and S. P. Pathak (for No. 1) 

and R. S. Ruikar and P. K. Tare (for No. 2), 

for Non-Applicants and T. L. Shevde, Advocate 
General, for the State. 
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(C) (’31) AIR 1931 Lah 662: ILR (1931) 12 Lah 
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(I) (’53) AIR 1953 All 342: 1953 Cri LJ 733 (Pr 16) 


ORDER: This order shall govern the disposal 
of the following Miscellaneous Criminal Cases: 

No. 35/53: Shri M. V. Rajwade v. Dr. S. M." 

Hasan and others. 

No. 36/ 53: Shri M. V. Rajwade v. Shri Abhilas 

Chandra. 

No. 37/53: Shri M. V. Rajwade v. Dr. N. B. 

Khare and others. 

No. 38/53: Shri M. V. Rajwade v. Swami K. N. 

Sokhta and another. 

No. 39/53: Shri M. V. Rajwade v. Shri R. K. 

Shukla and others. 

No. 50/53: Shri M. V. Rajwade v. Thakur 

Pyarelal Singh and another. 

No. 43/53: In re Shri Ramgopal Maheshwari & 

another. 

(2) Shri M. V. Rajwade, I.A.S., who is tjie 
petitioner in the first six cases is the Deputy 
Commissioner, Durg. The last case was registered 
on a petition filed by the Deputy Registrar, High 
Court of Judicature at Nagpur. These petitions 
were filed under Section 3 of the Contempt of 
Courts Act, 1952, for taking action against the 
alleged contemners in respect of certain publica¬ 
tions. 

(3) Respondents in these cases are the authors 
and/or publishers of the impugned articles. 

(A) The authors concerned are— 

(1) Dr. S. M. Hasan. Ex-Minister of the 
State, Nagpur. (Respondent 1 in M. Cr. 

C. 35/53). 

(2) Dr. N. B. Khare, President, Civil Liber¬ 
ties Union. Naepur. (Respondent 1 in 
M. Cr. C. 37/53). 

(3) Shri R. K. Shukla. M. L. A. and Pre¬ 
sident, Bar Association, Rajnandgaon. 
(Respondent 1 in M. Cr. C. 39/53). 
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(4) Shri M. R. Awari, M. L. A., Nagpur. 
(Respondent 2 in M. Cr. C. 39/53). 

(5) Thakur Pyarelal Singh, M. L. A., Rai¬ 
pur. (Respondent 1 in M. Cr. C. 50/53). 

(B) The newspapers concerned are— 

(1) The “Nagpur Times”, Nagpur, which 
is an English Daily. Shri P. Y. Desh- 
pande, Shri K. P. Narayanan and Shri 
A. t G. Sheorey, are respectively the 
Managing Editor, Editor, and Printer 
and Publisher of the paper and are 
respondents 2-4 in M. Cr. Cases 35 and 
37 of 1953. 

(2) The “Hitavada”, Nagpur, which :s also 
an English Daily. Shri A. D. Mani and 
Shri K. S. Bharadwaj are respectively 
the Managing Editor, and Printer and 
Publisher of the paper and are respon¬ 
dents 5 and 6 in M. Cr. Cases 35 and 
37 of 1953, and respondents 2 and 3 in 
M. Cr. C. 39 of 1953. 
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State, which was published in the issue of 
“Nagpur Times”, dated the 28th January 1953 r 
under the caption “Chhuikhadan Tragedy and 
After”, and with slight variations in the issue of 
“Hitavada”, dated the 29th January 1953, under 
the heading “The Chhuikhadan Tragedy”. In this 
statement Dr. S. M. Hasan first described the 
interview that he had with the injured men and 
women in the Khairagarh Hospital and later gave 
the gist of the speeches delivered by some leaders, 
including himself, in the meeting held at Chhui¬ 
khadan to commemorate the 13th day ceremony 
of the persons who died as a result of the firing. 
Reading the two publications together, the firing 
has been described as an “outrage”, “inhuman ’, 
“indiscriminate”, and as “killing of the innocent” 
by the Police. In the publication in “Nagpur 
Times” particular reference has been made to 
shooting by -303 rifles which has been described 
as an act done under the influence of liquor or 
insanity, amounting to shooting of human beings 
as “wild beasts of prey”. 
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(3) The “Yugsandesh”, Nagpur, which is 
a Hindi Weekly. The respondent in M. 
Cr. C. 36 of 1953, Shri Abhilash 
Chandra, is its Editor, and also Printer 
and Publisher. 

(4) The “Nayakhun”, Nagpur, which is also 
a Hindi Weekly. Respondents in M. Cr. 
C. 38 of 1953, Shri K. N. Sokhta and 
Shri Madanlal Paliwal, are its Editor 
and Co-Editor, respectively. 

(5) The “Nava Bharat”, Nagpur, which is 
a Hindi Daily. Respondent 1 in M. Cr. 
C. 48 of 1953, Shri Ramgopal Mahe- 
shwari, is its Editor and also Printer 
and Publisher. 

(6) In M. Cr. C. 50 of 1953 respondent 2, 
Shri Kanhaiyalal Agarwal, is the 
Printer, Bharti Press, Rajnandgaon, 
which had printed the impugned 
pamphlet. 

Vf) . There was considerable public agitation in 
Chhuikhadan, in the State of Madhya Pradesh, 
over the Government’s decision to abolish and 
close the Tahsil. On the 9th January 1953. while 
the treasury and records were being removed from 
the Tahsil building, the Police opened fire on a 
mob, as a result of which 5 persons died and 
several persons were injured. The Government of 
Madhya Pradesh accordingly appointed a Com¬ 
mission of Inquiry under the Commissions of In¬ 
quiry Act. 1952. with the Honourable Shri Justice 
B. K. Choudhuri of the Nagpur High Court as the 
sole member. A notification to that effect was pub¬ 
lished in the Madhya Pradesh Gazette, Extra¬ 
ordinary, dated the 14th January 1953. The 

Commission was asked to enquire and report 
whether— 


(h the firing was justified; 

(ii) excessive force was used; and 

(iii) after the firing adequate action was taken 
to maintain peace and order, to prevent 
recrudescence of trouble and to give ade¬ 
quate medical and other aid to the injured. 

Government were also pleased to direct that “all 
the provisions of the Commissions of Inquiry Act, 
1952, shall apply to the proceedings of the 
Commission.” 

(5) The impugned publications refer to the 
Police action of the 9th January 1953 and to the 
appointment of the Commission. The details of 
the publications, briefly are these* 

(1) M. Cr. C. 35 of 1953—This relates to the 
statement of Dr. S. M. Hasan, Ex-Minister of the 


(2) M. Cr. C. 36 of 1953—This refers to an 
article in “Yugsandesh” in the issue of the 25tb 
Januarv 1953, under the head lines “what is the 
Good, if OH unjust, (you) strike any helpless 
person”. In this article the incident has been 
described as “holi with blood”, no like example 
ol which “can be found in history even on search”. 
Particular reference is made to Shri Awasthi who., 
being annoyed with the show of black flags on 
his visit to Chhuikhadan, is said to have met the 
Chief Minister and returned to the spot with the 
Deputy Commissioner Shri Rajwade and a posse 
of Police Constables. 

The firing has been described as “indiscrimi¬ 
nate”, and directed against “poor, inactive and 
innocent persons”, particular reference being 
made to the shots having been fired at the delicate 
parts of some "fleeing women”. On the same page 
of the issue, under the caption “Some things to 
be known in respect of Chhuikhadan firing 
(chapter)”, reference is made to the firing having 
been resorted to outside the area covered by the 
order under Section 144, Criminal Procedure Code, 
and directed against innocent persons engaged in 
lawful avocation, and also to the neglect of the 
Civil Surgeon. Raipur, and the matron Shrimati 
Nulkar who had accompanied him, to attend to 
the injured persons. 

(3) M. Cr. C. 37 of 1953—This relates to the 
publication of a resolution of the Executive Com¬ 
mittee of the Civil Liberties Union, which was 
passed in an extraordinary meeting held on the 
2nd February, 1953. under the presidentship of 
Dr. N. B. Khare. The resolution was published in 
the issue of “Hitavada”, dated the 3rd February 
1953. and of “Nagpur Times”, dated the 5th Febru¬ 
ary 1953. It was stated in the resolution that from 
all accounts 

“this Union has come to the view that the shoot¬ 
ing to death of Ramsir Bai by a Sub-Inspector 
of Police at point blank range is an incident 
entirely unconnected with, and independent of, 
the firing episode at Chhuikhadan and amounts 
to a deliberate man-slaughter.” 

(4) M. Cr. C. 38 of 1953—This relates to an 
article published in the issue of “Nayakhun”, 
dated the 16th January 1953. under the head 
fines “Chhuikhadan firing the climax of Congress 
Ministry’s hostile attitude towards the public”. In 
this arriclp the firing at Chhuikhadan has been 
compared with that at Jaliyanwala Bagli and has 
been described as “indiscriminate”, “reckless” and 
“wrongful”. 
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(5) M. Cr. C. 39 of 1953—This relates to the 


statement of Shri R. K. Shukla, M. L. A., which 
was published in the issue of "Hitavada”, dated 
t.ie 21st January 1953, under the caption “Demo¬ 
cracy shot dead”. It was stated by him that the 
linn- appeared from certain facts to be “indiscri¬ 
minate and that “Persons actually running away” 
nad been shot, and it was asked whether it was 
•an act of revenge since it was reported that “Shri 
H. S. Awasthi told the people before firing that 
you showed black flags to me the other day and 
today I shall show you to the red flag.” Reference 
was also made to Ramsir Bai who is said to have 
been shot while protesting against the act of 
a Constable who was kicking with his boots the 
chest of a fallen woman. It was further alleged 
that the authorities were callous in making 
arrangements for first-aid and there was “wanton 
neglect” on their part in the disposal of the dead 
bodies. 

( 6> M. Cr. C. 48 of 1S53—This relates to the 
publication of the gist of a letter written by Shri 
M. R. Awari, M. L. A., in the issue of “Nava 
Bharat”, dated the 3rd February 1953. Correct¬ 
ness of the gist is denied by the author. At his 
instance Shri Ramgopal Maheshwari, Editor and 
Publisher of the paper, was asked to produce the 
original letter which could not. however, be pro¬ 
duced as it was said to be lost. In the gist as 
published, it is stated that the former “Ruler of 
Khairagarh”, who is a Deputy Minister of the 
State, is “concerned with the case of the inquiry”. 
Reference was also made to a report “that the 
Hon’ble Shri Justice Choudhuri has been selected 
lor the Inquiry Commission” for the reason “that 
his father had been a former Diwan of Khaira¬ 
garh”. It was further stated that “Shri Awari 
has asked for appointment of an impartial and 
independent Judge on the Inquiry Commission.” 

(7) M. Cr. C. 50 of 1953—This relates to the 
publication of certain pamphlets under the signa¬ 
ture of Thakur Pvarelal Singh, M. L. A., and 
others, appealing to the people of Madhya Pradesh 
to observe “Chhuikhadan Martyrs’ Day” on the 
9th March 1953. In these pamphlets reference 
was made to the death of Ramsir Bai who is said 
to have been shot thrice on her bosom when she 
protested against a Sub-Inspector kicking with 
his boots the chest of a “young sister”. It was 
also alleged that several persons who were wit¬ 
nessing the scene from a distance and “some 
mothers, sisters and persons” who were engrossed 
in their “respective works” were all “marked as 
targets of shots”, and that “the officers came 
running, leaving the injured persons to their fate”. 
The incident has been described as “inhuman 
massacre” and as “murderers playing Holi thus 
shamelessly with the blood of innocent mothers 
and sisters.” 

(6) Before we take up other points urged in 
these cases, we shall first dispose of an argument 
that Shri C. B. Parakh, learned counsel for Dr. 

S. M. Hasan, addressed to us regarding the vali¬ 
dity of the appointment of Shri Justice B. K. 
Choudhuri on the Commission of Inquiry. It was 
contended that his appointment was ‘ultra vires’ 
•of the Constitution of India, and. therefore, as 
the Commission of Inquiry was not validly con¬ 
stituted, the writings cannot amount to contempt 
•of Court. The question of the validity o? Shri 
Justice B. K. Choudhuri’s appointment was already 


ii 
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blem, in so far as while a search ought to have 
been made to find out if there was any provision 
in the Constitution under which Shri Justice 
B. K. Choudhuri could accept the appointment, 
the question was decided negatively on the ground 
that there was no prohibition in the Constitution 
to his doing so. So far as this argument is 
concerned, we do not see any force in it. Where 
a party challenges an appointment, it is for it 
to show a provision of law which inhibits it. 
Other points urged were already considered in — 
‘AIR 1953 Nag 331 (A)’, and nothing has been 
shown which may throw doubt on the view that 
was taken in it. We, therefore, hold that Shri 
Justice B. K. Choudhuri was validly appointed as' 
the sole member of the Commission of Inquiry. 

(7) The question of contempt in the proceedings 
before us depends on the answers to the following 
U points: 

11(1) Whether the Commission of Inquiry was a 
II Court within the meaning of the Contempt 
II of Courts Act, 1952; 

(2) Whether the proceedings before the Com¬ 
mission of Inquiry were judicial proceedings; 
and 

(3) Whether the publications constitute con¬ 
tempt of Court punishable under the Con¬ 
tempt of Courts Act, 1952. 

(8> The first two questions depend mainly upon 
the interpretation of Section 4 and sub-sections 
1| (4> and (5) of Section 5 of the Commissions of 
II Inquiry Act, 1952, which are reproduced below: 

“4. The Commission shall have the powers 
of a Civil Court, while trying a suit under the 
Code of Civil Procedure, 1908 (Act V of 1908), 
in respect of the following matters, namely— 

(a) summoning and enforcing the attendance 
of any person and examining him on 
oath; 

(b) requiring the discovery and production of 
any document.; 

(c) receiving evidence on affidavits; 

(d) requisitioning any public record or copy 
thereof from any Court or office; 

(e) issuing commissions for the examination 

of witnesses c: documents; ' 

(f) any other matter which may be pre¬ 
scribed. 

5. (4) The Commission shall be deemed to be 
a civil Court and when any offence as is des¬ 
cribed in Section 175, Section 178, Section 179, 
Section 180 or Section 228 of the Indian Penal 
Code (Act XLV of 1850) is committed in the 
view or presence of the Commission, the Com¬ 
mission may, after recording the facts consti¬ 
tuting the offence and the statement of the 
accused as provided for in the Code of Criminal 
Procedure, 1898 (Act V of 1898), forward the 
case to a Magistrate having jurisdiction to try 
the same and the Magistrate to whom any such 
case is forwarded shall proceed to hear the 
complaint against the accused as if the case haa 
been forwarded to him under Section 482 of 
the Code of Criminal Procedure, 1898. 

v' (5) Any proceedings before the Commission 
shall be deemed to be a judicial proceeding 
within the meaning of Sections 193 and 228 of 
the Indian Penal Code (Act XLV of 1860). 


raised and decided in — ‘Samaruram Holiram v. v'it would appear from Section 4 that it only 
B. K. Choudhuri’, AIR 1953 Nag 331 (A) by a cloilies the Commission with cejlairL voj&xs-ri a 

Division Bench of the High Court, to which one Ci vil C ourt but does nqt^ponXer on it the_sta£US 

of us (Bhutt J.) was a party. It was contended of “a”-Court. It is only under sub-section (4> oi 

fcy Shri Parakh that the decision in that case SecTIon 5 that the Commission is deemed to be 

was not based on a correct approach to the pro- a Civil Court and sub-section (5) imparts to tne 
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proceeding before it the character of a judicial 
proceeding. However, these provisions oniy create i 
a fiction which cannot extend beyond the purpose fl 
for which it is created. 

(9) In — ‘Radha Kissen v. Durga ProsacV, AIR 
1940 PC 167 (B) the question that was mooted 
was the right of an attaching decree-holder to 
adjust the decree with the judgment-debtors for 
a sum smaller than the amount of the decree. 
This involved the interpretation of Order 21, 
Rule 53 (3) of the Code of Civil Procedure, 1908, 
read with Section 19(3) of the Pubiic Demands 
Recovery Act, 1913. Order 21, Rule 53 (3) is in 
these terms: 


that under the Commissions of Inquiry Act, 1952, 
the Commission is fictionally a civil Court only 
for the purpose of the contempts punishable 
under Sections 175, 178, 179, 180 and 228 of the 
Indian Penal Code, 1860, subject to the condition \ 
that it has not the right itself to punish the | 
contemners, a right which other Courts possess 
under Section 480 of the Code of Criminal Proce¬ 
dure. 1898. Similarly it follows that the fiction 
relating to the proceedings before the Commission 
is confined to offences that are punishable under 
Sections 193 and 228 of the Indian Penal Code, 
i860, referred to in sub-section (5) of the Act, 
and does not extend beyond this limit. 


“The holder of a decree sought to be executed 
by the attachment of another decree of the 
nature specified in sub-rule (1) shall be deemed^ 
I to be the representative of the holder of the’ 
attached decree and to be entitled to execute 


such attached decree in any manner lawful for 
the holder thereof.” 


Sub-section (3) of Section 19 of the Public 
Demands Recovery Act, 1913, is in similar terms. 
Nasim Ali J. who delivered the judgment of the 
High Court held that the meaning of the words 
“representative of the holder of the attached 
decree”, occurring in these p rovis ions, is limi ted 
b y the w or ds immediately fbflowin^ an d _that 
the rule mean t that the attaching aec reediolder 
was deeme d to be s uch rep resen tativ e' for The 
f'i'uitud p i i''poseoT"executing txTft decree and not 
for purposes . This" interpretation was accepted 
kv their Lordships of the Privy Council, and it 
was held that the attaching creditor was not 
entitled to adjust the decree for a sum smaller 
than the amount due under it. Referring to 
clause (3) of Rule 53, Order 21, 'of the Code of 
Civil Procedure. 1908. in this connection their 
Lordships of the Privy Council observed: 

“It does not say that the attaching decree-holder 
will be ‘deemed to be’ the ‘holder of the attached 
decree’. This would certainly have been a 
.simpler way of stating the intention of the 
Legislature if it was to clothe the attaching 
decree-holder with all the rights of the holder 
of the attached decree as if he was his 
assignee.” 

In support of this view their Lordships also 
relied on the antecedent history of Order 21, 
Rule 53 of the Code of Civil Procedure, 1908, and 
referred to clause (1) (b> (ii) of the said rule 
and to sub-section (2) of Section 19 of the Public 
Demands Recovery Act, 1913. which gave right to 
the holder of the attached decree to intervene in 
execution proceedings. This, however, was advert¬ 
ed to only as an additional ground and does not 
affect the question of interpretation. The purpose 
for which the fiction has been created is. there¬ 
fore. to be gathered from what follows after the 
words which create the fiction. 

(10> Applying this test to the instant case, it 
would appear that the purpose for which the 
fiction is created in sub-section (4) of Section 5 
of the Commissions of Inquiry Act. 1952, is to 
be inferred from the words that follow the expres- 
sion “the Commission shall be deemed to be a 
I civil Court.” It would not be correct to contend 
;that the above expression is full and complete! 
1 itself and what follows it only denotes the I 
limitation on the full-fledged status and powers] 
ol a civil Court that the Commission would other4 
wise have possessed. If that was the intention 
of the Legislature, the sentence would have been 
completed after the words “civil Court” and what 
follows it would have been the subject of a sepa¬ 
rate sub-section or sentence. It is, therefore, clear 


(ID In — ‘M. M. Khan v. Emperor’, AIR 1931 
Lah 662 (C), it was held that the Special Com¬ 
missioners appointed under the Public Servants | 
(Inquiries) Act, 1850. constitute a “Court” within! 
the meaning of Section 195 of the Code of Cri-/ 
minal Procedure 1898, and the fact that they did 
not give any final decision did -not detract from 
their status as a Court. An analogy was drawn 
in this connection from their Lordships of the 1 
Privy Council, who only advised His Majesty and I 
did not deliver any judgment themselves. Irres¬ 
pective of whether the analogy is appropriate, it 
is clear from the provisions of the Public Servants] 
(Inquiries) Act, 1850. that the inquiry contem-1 
plated thereunder is of a judicial nature, on the! 
result of which the Government, under Section 22.* 
is required to pass ciders one way or file otner. 

Under this Act, the Government acts virtually, 
as an appellate Court with power to affirm, re¬ 
verse or modify the recommendations of the 
Special Commissioners. So far as the enquiry 
itself is concerned, it has all the attribu tes. .Qf a '• 
criminal tr ial except that the case can be .pro- ] 
ejecte d witn e x parte’ and the Commissioners can 
onlv_ recommend but not take any final decision.' 
There is, however, no doubt that the enquiry 
^fu rnishes the basis to determine the guilt of thej 
1 “accus e d”, as th e pu blic serva nt concerned is des-i 
u qribed in the Act, and to that extent forms a* 
step towards flic making of a_finai decisipn. It 
is in fact a'judicial enqtfirv into the guilt of an 
accused, and this position is not affected by the 
fact that the final judgment is delivered by 
another authority. 

( (12) An enquiry under the Commissions of p 

Inquiry Act, 1952, on the other hand, is of wholly 
different character. There is no accuser, no i 
accused and no specific charges for trial; nor is,’ 
the Government, under the law, required to pro- T 
non nee. one way or the other, on the findings of 
the Commission. Tn re Maharaja Madhava Singh’, ' 
32 Cal 1 (PC) (D>, was a case of the Commis¬ 
sioners appointed by the Viceroy and Governor- 
General in Council for the purpose of enquiring 
into the truth of a certain imputation against the 
Mahaiajah, in which their Lordships of the Privy 
\Council observed: ( 

“It is sufficient to say that the Commission iu- 
question was one appointed by the Viceroy him-' 
self for tiie information of his own mind, in? 
order that he should not act in his political and 
sovereign character otherwise than in accord¬ 
ance with the dictates of justice and equity, and 
was not in any sense a Court, or. if a Court, 
was not a Court from which an appeal lies to 
His Majesty in Council.” 

The ‘ratio decidendi’ in this case was that the 
Commission was not a Court. So far as the ques¬ 
tion regarding the maintainability of an appeal 
to His Majesty in Council was concerned, the 
answer thereto followed from the main decision 
These observations apply ‘mutatis mutandis’ to 
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judgment 

authority, 

x”. 


the instant case. The Commission in question 
was obviously appointed by the State Government 
“lor the information of its own mind”, in order 
that it should not act, in exercise of its executive 
power, “otherwise than in accordance with the 
dictates of justice and equity” in ordering a 
departmental enquiry against its officers. It was, 
therefore, a fact finding body meant only to 
instruct the mind of the Govern mpnh without 
pr oducing any document of a Judicial nature' The 
two cases are parallel, and the decision must be, 
as in — ‘In re Maharaja Madhava Singh (D)\ 
that the Commission was not a Cou rt. 

(13) The term “Court” has not been defined in 
the Contempt of Courts Act, 1952. Its definition 
in the Indian Evidence Act, 1872, is not exhaustive 
and is intended o nly .Tor pu moses of the Act. The 
Contempt of 1 Courts Act, 1952 however, does con¬ 
template a “Court__of_.Justice” which as defined 
in S. 20, Penal Code, I860 denotes “a Judge who 
is empowered by law to act judicially”. The word 
“Judge” is defined in Section 19 as denoting 

every person— 

/ "Who is empowered by law to give, in any legal 
I proceeding, civil or criminal, a definitive judg- 
| ment, or a judgment which, if not appealed 

against, would be definitive, or a 

which, if confirmed by some other 
would be definitive x x 

The minimum test of a “Court of Justice”, in the 

I above definition, is, therefore, the legal power 

to give a judgment which, if confirmed by some 
other authority, would be definitive. Such is the 
case with the Commission appointed under the 
Public Servants (Inquiries) Act, 1850, whose re¬ 
commendations constitute a definitive judgment 
when confirmed by the Government. This, how- 
I ever, is not the case with a Commission appointed 
I under the Commissions of Inquiry Act. 1952, 
whose findings are not contemplated by law as 
liable at any stage to confirmation by any autho¬ 
rity so as to assume the character of a final 
decision. 

x/ (14) A “Court” is defined in Coke on Littleton | 
and by Stroud as a place where justice is judicially 
administered. According to Stephen (Stephen’s 
Commentaries on the Laws of England, 6th Edn., 
page 383)— 

“In every Court, there must be at least three 
I constituent parts—the ‘actor’, ‘reus’ and ‘judex’: 

* the ‘actor’ or plaintiff, who complains of an 
injury done; the ‘reus’ or defendant, who is 
called upon to make satisfaction for it; and the 
‘judex’ or judicial power, which is to examine 
the truth of the fact, and to determine the law 
arising upon that fact, and if any injury ap- 
nears to have been done, to ascertain, and by 
its officers to apply, the remedy.” 

In — ‘Mahabaleswarappa v. Gopalaswami’, AIR 
1935 Mad 673 (E), Curgenven J., after reviewing 
several authorities, observed: 

“To summarise the effect of these decisions it 
would seem that we have to look, not to the 
source of a tribunal’s authority, or to any pecu¬ 
liarity in the method adopted of creating it 
(though it is undoubtedly a consideration that 
it derives its powers mediately or immediately 

( from the Crown) but to the g eneral character 
of its pow ers and- activities. If it has power to 
regulate ‘legal rights_ bx__th£^ehvery_joI_jdefini- 
t jye judgmen ts’, an d to e nforce its orders h y 
leg al sanctio ns, and if its proc edure is judicial 
inS lfTT^cf ef. in such matters as the taking of 

1 evidence and the administration of the oath, 
then it is a Court.” (Underlining (here in single 
quotation) is ours). 




A. I. R. 

These observations were approved in — ‘Hari 
Charan v. Kaushi Charan’, AIR 1940 Cal 286 (P) 
and also in — ‘Deputy Commr., Goalpara v. 
Upendra Saran’, AIR 1950 Assam 25 (G). The t 
toast that is^ required of a Court is the capacity 
vno de liver a^ d efinitiv e judgmeat”, and unless^ this 
po wer vests in a tribunal in an y particular case. 
the'^Qiere Jac T tha T The procedure adopte d by it 
is of a legal c hara cter and it has the nower to 
|j a'dmihlSter an oath will not impart to it the. 
statu s of a Court. ^ 

(15) In — ‘Satdeo v. Baba Raghav Das’, AIR 
1953 All 419 (H), on a difference having arisen 
between the Honourable Judges composing the 
Bench on the question whether the Court of an 
Assistant Collector, First Class, 

Revenue Act v/as subordinate to 
lor the purposes of Section 2(1) 
of Courts Act, 1926, the matter 


under the Land 
the High Court 
of the Contempt 
was referred to 


% 


Wali Ullah J. who observed as below: 

"In the present case, the whole difficulty has 
arisen with regard to the proper interpretation 
of the expression ‘Courts subordinate to them’ 
in sub-section (1) of Section 2. The ‘Court’ of 
an Assistant Collector of the First Class, obvi¬ 
ously, as its name indicates, is a ‘Court’. It is a 
Court as understood in the Contempt of Courts 
Act where the term has been used in a wide 
sense, as including a tribunal, legally autho¬ 
rised to deal with particular matter judicially. 
The Assistant Collector is undoubtedly entrusted 
with certain ‘judicial functions’; such judicial 
functions include the function of ‘deciding liti¬ 
gated questions according to law’—deciding them 
not arbitrarily, but according to certain rules 
a lid procedure which ensure that the person 
called upon to decide them acts with fairness 
and impartiality.” 

Although in the above observations it is stated 
that the term “Court” in the Contempt of Courts 
Act. 1926. is used in a wade sense and includes a 
tribunal, it is nevertheless pertinent, that—£he 
jllribunal^in order to claim protection under the 
UAct. should ^legally authorised to deal with any 
particular matter judicially. This is, in substance. 

I the least attribute of a tribunal which would make 
lit a Court within the meaning of the Contempt 
of Courts Act of 1926 or 1952. This implies that 
the matter decided by the tribunal should con¬ 
stitute a judgment which is either definitive in 
! itself or. as contemplated by the Indian Penal 
•Code, would be definitive if confirmed by some 
I other authority. Judged on this standard, we 
I have no hesitation in holding that the Commis- 
* sion. presided over by the Honourable Shri Justice 

I B. K. Choudhuri, was not a Court within the 
meaning of the Contempt of Courts Act, 1952. 

(16) In the view we have taken, we need not 
consider the further questions, viz., tvhether the 
Commission was subordinate to the High Court 
within the meaning of the Contempt of Courts 
Act, 1952, and whether the publications are indict¬ 
able as contempt or privileged^ under Article 19 
of th<* Constitution of India. We may only men¬ 
tion that the meaning of the words “subordinate 
to the High Court” has been considered in — 
•Satdeo v. Baba Raghav Das (cit. sup.) (H)’ and 
the other question has been the subject of deci¬ 
sion in — ‘Lakhan Singh v. Balbir Singh’, AIR 
1953 All 342 (I) with which, as at present advised, 
we are in respectful agreement. 

(17) We would like to mention that we are 
alive to the duty of the Press and the public men 
towards the people. At the same time it is also 
their duty to oroperly instruct and guide pubj c 
opinion, particularly in matters of grave pu 
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importance. If authorities charged with any pub¬ 
lic duty or function are maligned and an atmos¬ 
phere is created, which is likely to prejudice 
mankind against them, then, irrespective of 
whether the matter is indictable, we would expect 
the Press and the public men to act with the 
greatest caution before publishing any such 
inflammatory statement or narration. In this 
context we appreciate the apologies, in some cases 
wholly unconditional, which have been tendered 
by most of the respondents including all the 
newspapers concerned. We trust that the Press 
and public men will always endeavour to exercise 
moderation and while upholding the privileges of 
the public, not act in a manner which may shake 
public confidence in the Courts, Tribunals or 
authorities functioning within the State. We also 
trust that all those who are charged with public 
duty, whatever the domain of their service, will 
act with large-hearted sympathy and understand¬ 
ing and make this great country a haven of 
peace, amity and concord. 

(18) The Rules in all the cases are discharged. 
There will be no order as to costs. 

A/V.S.B. Rule discharged. 


A.I.R. 1954 NAGPUR 77 (Vol. 41, C. N. 30) 

HIDAYATULLAH J. 

Gangaram Ramnarayan, Plaintiff-Appellant 
v Tulsiram Ramlal and others, Defendants- 
Respondents. 

Second Appeal No. 823 of 1947. D/- 13-4- 
1953, from appellate decree of Addl. Dist. J., 
Basim, D/- 22-8-1947. 

Civil P. C. (1908), Ss. 70 and 6G — Jurisdic¬ 
tion of Collector and Civil Court. 

After C form is sent by civil Court to 
Collector the entire execution is carried on 
by the Collector. Collector has not only 
power to hold sale and issue certificate to 
purchaser but also has power under O. 21, 

R. 95 to deliver possession. Collector 
though not a Court for all purposes acts 
as executing Court and the civil Court has 
no right to question his decision. There¬ 
fore a certificate holder from the Collector 
is protected by S. 66 from a suit to recover 
property from him on the ground that he 
was a benamidar for the plaintiff. 

(Paras 4, 5. 6) 

Anno: C. P. C., S. 70 N. 2; S. 66 N. 17. 

J. N. Chandurkar, for Appellant; S. N. 
Kherdekar, for < Respondents 1 to 3. 

JUDGMENT: This appeal is by the first plain¬ 
tiff in the case. The second appellant has been 
transposed as a respondent during the pendency 
of this appeal. The suit was filed to recover a 
field from the defendants of whom the first two 
respondents represent one Nandlal who purchased 
the field at an auction held by the Collector in 
execution of a civil Court decree. The contention 
of the plaintiff is that Nandlal was a ‘benamidar’ 
lor him. Various other allegations were made 
about dispossession etc., but I am not concerned 
with those at this stage nor with an agreement 
which was supposed to have been entered into by 
Nandlal to reconvey the field to the plaintiff. Both 
the Courts below have dismissed the suit, and 
hence the present appeal. 

(2» The main question that is argued in the case 
is whether S. 66, Civil P. C. was rightly held by 
the Courts below to bar the suit of the plain¬ 
tiff. 


(3> It is contended that this was not a sale 
by the civil Court but by the Collector, and S. 
6d, Civil P. C. does not in terms apply because 
Nandlal was not certified as the purenaser by the 
“Court”. It is argues chat the Collector who exe¬ 
cutes decrees cn Denull of the civil Court is not 
a “Court”, and S. 66 does not apply as between 
such a certificate-holder, if a ‘oenamidar’, and 
his principal. No authority has been cited in sup¬ 
port of this contention, nor has any clear autho¬ 
rity been brought to my notice on the other side. 
The matter has, therefore, to be decided on 
general principles. 

(4» The transfer of decrees to the Collector for 
execution is by virtue of S. 68 of the Code. For 
this purpose the Code authorises the Government 
of the State to frame rules and ‘inter alia’ gives 
the power to the State Government to invest the 
Collector with all the powers of a civil Court exe¬ 
cuting decree. After the C form is sent to the Col¬ 
lector, the entire execution (barring the decision 
of certain objections) is carried on by the Collec¬ 
tor who issues the certificate in favour of the 
purchaser at a sale held by him. The Collector 
not only possesses the power to hold (he sale and 
issue the certificate but on rulings of undoubted 
authority has powers under R. 95 of O. 21, Civil 
P. C. to deliver possession. The Collector may 
not be a “Court”, but for all intents and pur¬ 
poses he acts as the executing Court and the civil 
Court has no right to question his decision, as 
the appeals are, under the rules, taken to superior 
revenue tribunals. The Collector is not a mere 
ministerial officer but acts for himself and exe¬ 
cutes the decrees as would be done by the civil 
Court. To say, in the circumstances, that the cer¬ 
tificate grained by the Collector is not a certifi¬ 
cate granted by the “Court” is to be very techni¬ 
cal. 

(5» The object of S. 66 was to clear titles and 
to avoid disputes. The section was framed to dis¬ 
courage ‘benami’ transactions and to invest the 
auction-purchaser with a tide iree from contro¬ 
versy. The creation of the Collector procedure was 
merely in the interests of land-holders and was 
designed to save the land as far as may be prac¬ 
ticable. It was thought that the Collector would 
be in a better position to judge whether the pro¬ 
perty should be sold or was sufficiently remunera¬ 
tive to be leased out. For this purpose the Col¬ 
lectors were invested with powers of the civil Court 
and were made to deal with executions in respect 
of revenue paying property to the exclusion of the 
civil Court. The Collector, when he dealt with the 
cases, acted as “Court” for certain purposes be¬ 
cause he had the power which the executing Court 
possessed in delivering and restoring possession. 
It cannot be argued that wherever the word 
“Court ’ is mentioned, the Collector was power¬ 
less. The law contemplated that the Collector 
should have analogous powers except where the 
rights of third parties were involved. 

(6) I am, therefore, satisfied that the certifi¬ 
cate-holder from the Collector is protected by S 
66 and, indeed, if the certificate-holder from the 
Collector was not so protected, I should have ex¬ 
pected a spate of decisions in which such claim, 
as is now mooted, would have been put forward. 
The learned Judge ol the lower appellate Court 
has referred to many cases in which, though the 
sale was held by the Collector, no question was 
raised that the real purchaser was only the 
benamidar’ for another person. They are not di- 
lect authorities for the proposition I have decid¬ 
er, but they do lend support to it because if there 
had been any substance in the contention it would 
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assuredly have been raised before those Courts 
One 01 such cases is from this Court which went 
before tne Privy Council and it is impossible to 
think that- the point would not have been taken 
if it had any substance in it. 

(7) I am satisfied, therefore, that regard bein°- 
had to the powers invested in the Collector and 
the totality of execution with which he used to 
deal, tne Collector’s certificate must be taken to 
be included in the provisions of S. 66, Civil P. C 
That it is not a certificate by a “Court” is not 
of any consequence because the section is attract¬ 
ed as the Collector does not act under the “Court” 
but on behalf of the Court to the exclusion of the 
Court itself. For these reasons and the reasons 
given by tne lower appellate Court, which I need 
not repeat, i do not see any force in this appeal 

whic.i must fail. It is accordingly dismissed with 
costs. 

B/M.K.S. Appeal dismissed. 
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Mansaram, Decree-holder. Appellant v. Kama- 
rali and others, Judgment-debtors, Respondents. 

Misc. Second Aopeal No. 196 of 1946 D/- 

10-3-1952, from order of Addl. Dist. j‘., Narsimha- 
pur, D/- 6-8-1946. 

Civil P. C. (1908), O. 21, R. 22 — Failure to 
issue notice — Reasons for dispensing notice must 
be recorded — Reasons not recorded — Proceed- 


Mansaram v. Kamarali (Choivdhuri J.) 


ings are void and without jurisdiction. Case law 
discussed. (Paras 22, 23) 

Anno: Civil P. C., O. 21, R. 22 N. 3, 5, 16. 

S. C. Dube, for Appellant; N. L. Abhyankar and 
A. P. Sen, for Respondents. 

CASES REFERRED 

(A) (’48) AIR 1948 Cal 165: 52 Cri LJ 273 

(Prs 7, 17) 

(B) (’36) AIR 1936 Pat 37: 37 Cri LJ 319 

(Prs 8, 22) 


iali (O howahuri J.) 

(3) The decree-holders again started execution 
pioceeaings against the judgment-debtors, a 
second time. The date of filing this execution 
application is in dispute. According to the judg¬ 
ment-debtors, it was filed on 16-3-1937 i.e. more 
than three years after the dismissal of the first 
execution application. According to the decree- 
holders, the second execution application was 
filed on 10-3-1937. This application was dismissed 
on 3-7-1937, as process for attachment of the 
movables was not paid though there was an order 
ol the Court on 19-3-1937 to issue a warrant of 
attachment of movables. A third execution appli¬ 
cation was filed on 17-6-1940 against these judg¬ 
ment-debtors. It was also dismissed on 16-8-1940 
as infructuous as the decree-holders did not pay 
process for issuing warrant of attachment of the 
immovable property. Then a fourth execution 
application was filed by the decree-holders on 
28-4-1941 and it was disposed of on 19-3-1942 as a 
compromise was effected between the decree- 
holders and the judgment-debtors to the effect 
that the decretal amount with costs shall be paid 
by instalments at Rs. 5/- per month. 

(4) Subsequently Kamarali, one of the judg¬ 
ment-debtors raised an objection on 24-6-1944 
contending that the second execution application 
was filed on 16-3-1937 and was barred by time 
and therefore the Court had no jurisdiction to 
proceed with the execution application which was 
filed on 28-4-1941. It was stated that the judg¬ 
ment-debtors were not noticed and therefore 
could not raise the objection in the previous 
application. The decree-holders contended that the 
first application for execution was struck off on 
]0-3-1934 after bringing the legal representatives 
of the deceased Rahamatali on record. The second 
execution application was filed on 10-3-1937 and 
not on 16-3-1937 as alleged by the judgment-deb¬ 
tors. The decree-holders stated that forgeries 
have been committed in altering the date 10-3- 
1937 to 16-3-1937 wherever they have occurred in 
the second execution application and subsequent 
applications. 


(C) C01) 25 Bom 337: 27 Ind App 216 (PC) 

(Pr 21) 

(D) (T4) AIR 1914 PC 129: 42 Cal 72 (PC) 

(Pr 21) 

(E) (’24) AIR 1924 Mad 431: 47 Mad 288 (FB) 

(Pr 21) 

(F) (’29) AIR 1929 Rang 161: 7 Rang 110 

(Pr 22) 

(G) (’28) AIR 1928 Cal 60: 55 Cal 96 (Pr 22) 

(H) (’36) AIR 1936 Mad 205: 59 Mad 461 (FB) 


(5) The trial Court held that the second exe¬ 
cution application was filed on 16-3-1937 and as 
such it was barred by time. The trial Court there¬ 
fore dismissed the execution application filed by 
the decree-holders on 28-4-1941. The order of the 
trial Court was upheld by the lower appellate 
Court. Hence the decree-holders have come up in 
appeal. One of the decree-holders Dhaimalal died 
during the pendency of the appeal. 


(Pr 22) 

(I) (’32) AIR 1932 Bom 509: 141 Ind Cas 485 

(Pr 23) 

(J) (’29) AIR 1929 Mad 718: 119 Ind Ca ^ 3 23) 

(K) (’31) AIR 1931 Cal 443: 32 Cri LJ 886 (Pr 23) 

JUDGMENT: This is a Second Appeal filed by 
the decree-holders against the appellate order 
dated 6-8-1946 of the Additional District Judge, 
Narsimhapur, in execution case arising out of 
Civil Suit No. 256 of 1927. 

(2) Dhannalal and his son Mansaram obtained 
a decree for Rs. 702-14-9 against one Rahamatali 
on 30- 4 -1929 in Civil Suit No. 256 of 1927. The 
first execution application was filed on 7-7-1933 
against Kamarali, Ahmedali and Ramzanali sons 
of Rahamatali, and Mst. Sultanbi. his widow, as 
Rahamatali died after the decree was passed. The 
sons and widow were brought on record as his 
legal representatives. The execution application 
was dismissed on 10-3-1934 as the decree-holders 
did not wish to proceed any further then. 


(6) The only question for determination in this 
appeal is whether the second execution applica¬ 
tion was filed by the decree-holders on the 10-3- 
1937 and not on the 16-3-1937 as the altered dates 
indicate. 

(7) It was argued on behalf of the appellant 
that there is no evidence on record to support the 
concurrent finding that the second execution ap¬ 
plication was filed on 16-3-1937. It was pointed 
out that the second execution application was re¬ 
ported to be correct by the clerk on 19-3-1937, & the 
presiding Judge ordered the attachment of the 
movables belonging to the judgment-debtors. It 
was argued that even though the execution of a 
decree may have been actually barred by time at 
the date of the application made for its execution, 
yet as an order for the execution was made by 
a competent Court having jurisdiction to try whe¬ 
ther it was barred by time or not, such order 
even though erroneous must if unreversed be 
treated as valid. Reliance was placed on a deci¬ 
sion in — ‘Aswini Kumar v. Karamat Ali\ AIR 
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1948 Cal 165 (A), in which it was held as fol¬ 
lows: 

(i) The order in the first execution implied 
an adjudication that the decree was exe¬ 
cutable and as this order had stood un¬ 
challenged either by way of review or by 
way of appeal, the judgment-debtor was 
precluded from raising the plea of limita¬ 
tion. 

(ii) The fact that the execution case was dis¬ 
missed for default of decree-holder at a 
later stage did not matter. 
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filed an appeal (Civil Appeal No. 14-B of 1942) on 
20-4-1942 proving that the compromise recorded by 
the executing Court be set aside as their pleader 
was not autnonzed to effect it on their behalf. 
The appellate order was passed on 24-9-1942 to the 
following effect: 

“The order of the lower Court is, thus, modified 
by setting aside the compromise so far as ap¬ 
pellants 4 and 5 are concerned. As regards 
appellants 1 to 3, the appeal is dismissed as not 
maintainable. Parties shail bear their own 
costs.” 
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(iii) Absence of attachment was not material 
in determining the question whether or not 
the order directing execution to proceed 
involved an adjudication that the decree 
was executable. 

(8) It was also argued on behalf of the appel¬ 
lant that failure to give notice under O. 21, R. 22, 
Civil P. C., was a mere irregularity and not an 
illegality and as such the executing Court had 
jurisdiction to proceed with the execution. Re¬ 
liance was placed on — ‘Eechan Mahton v. Em¬ 
peror’, AIR 1936 Pat 37 (B). 

(9) The learned Counsel for the respondents re¬ 
lied on the provisions of o. 21, R. 22, Civil P. C. 
and stressed that the issue of the notice is a con¬ 
dition precedent to the validity of the execution 
proceedings. 

(10) It was also submitted on behalf of the res¬ 
pondents that the question regarding the limita¬ 
tion has been finally concluded by the concurrent 
findings of both the Courts below that the second 
execution application was filed on 1G-3-1937 and 
not on 10-3-1937 i.e., more than three years after 
the disposal of the first execution application 
which was struck off on 10-3-1934. 


burden la y on the appellant to shot 
in o i C second execution application was filed o- 
10-3-1937. Two witnesses were examined in thi 
connection. One was Dhannalal (decree-holde 
No. 1) himself and the other was Shri c. 1 
Bhanagay who is a document expert. Dhannalal’ 
evidence has not been accepted by both the Court 
Belov/. I have examined the second, third an< 
fourth original execution applications filed by th 
decree-holders, and find that the figure “1G” an 

?^! ng , ln l he dates 16 -3-1937 in all the thre 

ha ! altere d apparently from *T0 

tLr 6 ihJ hri H C ' T- Bhana S a y was not asked who 
tner these alterations were made by the judg 

ment-debtors as under the circumstances of th< 

? tbe y were the persons who were to be bene 

Infr -T , the alterat ions. The decree-holders ir 
their statement dated 3-3-1945 have stated tha 

they belike that forgeries have been committee 

by altering the date “10” to “16” in the execu 

cution P annH U °t nS and ordersheet - The second exe 
ho. 1 '? ! p , acation ln which the date of its films 

i S nn C l!S e t ? 5Fd was fUed by Marram. Then 
d ? ubt that the alterations were alreadv 

JuXe H=r n Shr J Ayachit ’ Additional Distric 
Judge, delivered the order on 24-9-1942 in Civi 

fn PP a C plal°' f ^; B H° f A. 942 ' order wasV^ec 

I 0 ** 21 --utmgclurt recording “/com 

inrT mlai 9 ' 3 9 2 ln . these execution proceed 
ings. m mis compromise, the judgment-debtor' 

were represented by their Counsel Shri S D 
with cnsti 0 hv grCed ,t°, PSy the decre, - a l amouni 

Yrom itT^l monthly instalments of Rs. 5 /- 

T J? e record ° r the fourth execution appli- 

recordins°The that &ft€r the order dated 19-3-1945 
recording the compromise, the judgment-debtors 


The compromise recorded by the executing Court 
on 19-3-1942 was subsequently set aside on 13 - 3 - 
1943 as would be clear from the order-sheet in 
Miscellaneous Case No. 23 of 1942 on an applica¬ 
tion tiled by the judgment-debtors on 14 -<-iy 42 . 
This application was filed before Civil Appeal No. 
14-B oi 1942 was decided. 

(13) It is further clear from the records of the 
execution proceedings that the judgment-debtors 
on. 30-7-1941 had filed an objection under S. 47,. 
Civil P. c. against the attachment of the immov¬ 
able properly consisting of a Malik Makbuza field 
No. 1 d2/ 2 . This objection was withdrawn by them 
on 19-3-1942. Another objection application under 
O. 21, R. 58, Civil P. C. was filed by the judgment- 
debt ois Shaikatali and Khurshedaii minors on 16- 
8-1943 praying that their l/4th share in the above- 
mentioned lieid be released from attachment, 
inis application v/as kept pending till the dismis- 
sal oi the original execution application it¬ 
self it is clear from the applications mention¬ 
ed above that although the judgment-debtors rais¬ 
ed ail possible objections since the time the fourth 
execution application was filed on 28 - 4-1341 they 
never contended nil 24-G-1944 that the second 
execution application was time-barred. From the 
certified copies of civil suit register and exe¬ 
cution application dated 5-7-1933 which the judg¬ 
ment-debtors have filed, it appears that they had 
applied lor the copies on 12-4-1944 and the copies 
were given to them on the next day. In my opi- 
n *° n, f alterations in the dates must have been 
efiected sometime before 24-9-1942 on which date 

the order in Civil Appeal No. 14-B of 1942 was 
passed. 

(14) Judgment-debtor No. 1 Kamarali is a peon 

a ? d was aL ff ch€d 10 Court of Civil Judge, 
l!,: Sohagpur during the execution proceed- 
4 Q bS ’ f ?,!Y' 0lder ~sheet in Miscellaneous Case No. 
JJ.? 1 1941 shov/s that tiie presiding Judge had 

n,H e a J e l ereU u e 011 13 - 11 - 194 1 to the District 
^ dge A w h ^ ther he should proceed with the case 
* ‘ e - u d?rnent-debtor was his orderly peon. Bv / 

dat ^ d 19 -H-1941 from the Office of the 
District Judge, Hoshangabad, the presiding Judge 
was directed to proceed with the execution case. 8 

tni 15 ir^ Cr tt h . 0l l er Dhannalal has deposed to 

was given t^tL^ 6 sec f 0nd t Xecution a PPhcation 
was given to the execution clerk on 10-3-1937 Hr 

fnf. th fV he ..? te “10-3-1937” is in his hand-wru! 

dld n0t alter the fi g ul 'c “10” to “16” 

■an” in t d it te H Ht Th 1 n r ? is no doubt thafc the figure 
. ^ 111 the date 10-3-1937 has been altered to “16” 

cation £ rd wen h l et ° f ™ d -ecuUo'n appH- 

pea^in cotaNn PP « CaUOnS ' this Nation ap- 
f ti Al,mn No* 6. After the presentation 

holder 0Ii application ' the decree- 

3 ’ e 01 dersheet was recorded as follows: 

to be corrpp/ 11 1S j? n * A PP licati on is reported 
coirect. it be registered. Movables of 
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:he J. Ds. except livestock be attached. P. F. 
in 3 days. Case for 1-5-1937”. 

If this application had been time-barred, the 
execution clerk would have certainly reported it 
to be so on 19-3-1937, but he reported that the ap¬ 
plication was correct. The inference therefore is 
that after the disposal of the first execution ap¬ 
plication on 10-3-34, the second execution appli¬ 
cation must have been filed within three years 
i.e., on 10-3-1937 and not on 16*3-1937. There is 
not the least doubt that the corrections in the 
second, third and fourth execution applications 
must have been made at one and the same time 
by a person who was interested in showing the 
second execution application as timebarred. If the 
second execution application was really filed on 
the 16th March and not on 10-3-1937, then the 
decree-holder would have mentioned “16-3-1937” 
as the date of institution in his third execution 
application as well as in the fourth execution ap¬ 
plication in column No. 6 instead of repeating the 
date 10-3-1937 therein and then correcting it sub¬ 
sequently. Both the Courts ueiow have failed to 
examine this aspect of the case. It was rightly 
urged on behalf of the decree-holder that by the 
above alteration the judgment-debtors were to be 
benefited and not the decree-holder and there was 
a strong presumption that the judgment-debtors 
must have manipulated the alterations in the exe¬ 
cution application and the ordersheet of the 
second execution application. 

(16) The learned Counsel for the respondents 
urged that the concurrent finding of fact in both 
the Courts that the second execution application 
was filed on 16-3-1937 should be accepted and it 
was the appellants’ duty to show that he had 
filed this application on 10-3-1937. The circum¬ 
stances relating to the changes made in the dates 
on the second, third and fourth execution appli¬ 
cations are so strong that it is difficult to accept 
the finding of fact of the Courts below in this Mis¬ 
cellaneous Appeal. None of the judgment-debtors 
has gone in the witness-box to rebut the evidence 
of decree-holder Dhannalai. It is ^significant to 
note that the plea of limitation was not raised by 
the judgment-debtors till 24-6-1944 although they 
had raised objections to the attachment of their 
immoveable property in the year 1941 and to the 
compromise effected by their pleader in the year 
1942. Decree-holder Dhannalai has deposed that 
Kamarali, judgment-debtor No. 1 was a peon of 
Shri Madura who was then the presiding Judge 
at Sohagpur in whose Court the execution pro¬ 
ceedings were pending. He was also posted for 
sometime in the Record Room Section. This has 
not been denied. It is also clear from the records 
of the execution case that Kamarali, judgment- 
debtor No. 1 was attached to this Court as a peon 
during the execution proceedings as I have already 
mentioned earlier. From the circumstances of 
the case and the evidence of the decree-holder 
Dhannalai. I am satisfied that the alteration in 
the date of the filing of the second execution ap¬ 
plication must have been manipulated by the 
judgment-debtors as they were definitely to be 
benefited by showing the execution application as 
timebarred/ Why should a decree-holder effect a 
change of the date of presentation of his exe¬ 
cution application in a manner detrimental to his 
own interest? There would have been force in 
the defence, had the judgment-debtors alleged 
that the date of presentation was 16th and it was 
altered to 10-3-1937 to bring it within limitation. 
T hold that the second execution application was 
filed on 10-3-1937 and not on ISth as alleged 
by the judgment-debtors. 


(17) The learned Counsel for the appellant had 
relied on — ‘AIR 1948 Cal 165 (A)’, in support of 
the contention that even if the second execution 
application was timebarred, the order of the exe¬ 
cuting Court for attachment of the moveables of 
the judgment-debtors implied an adjudication that 
the decree was executable and as this order had 
Stood unchallenged, the judgment-debtors were 
precluded from raising the plea of limitation. In 
that case, a notice under O. 21, R. 22, Civil P. C., 
was issued to the judgment-debtors, but they did 
not appear to show cause why the decree should 
not be executed against them and hence they 
v/ere subsequently precluded from raising the 
question of limitation. In the present case, no 
notice under O. 21, R. 22, Civil P. C. was issued 
to the judgment-debtors although the execution 
application was filed more than one year after the 
disposal of the first execution application. The 
case relied on by the learned Counsel for the ap¬ 
pellant has therefore no application to the facts 
of the present case. 

(18) It was urged on behalf of the respondents 
that it was essential for the executing Court to is¬ 
sue a notice to the judgment-deotors under O. 
21, R. 22, Civil P. C. as the second execution ap¬ 
plication was filed more than one year after the 
decree as well as the first execution application, 
and therefore, the proceedings were null and void. 
As against this, it was contended on behalf of 
the appellant that the failure to give notice under 
O. 21, R. 22, Civil P. C. was a mere irregularity 
and not an illegality, and therefore, the proceed¬ 
ings were not invalid. 

(19) It is clear that the provisions of rule 22 as 
to notice are not applicable to the first execution 
application but are applicable to every subsequent 
application also. The only exception in the lat¬ 
ter case is as laid down in the proviso. It is clear 
that if the subsequent execution application is 
presented more than one year after the decree and 
after the last order against the judgment-debtor 
made on an application for execution, notice will 
be necessary. The amendment substituting three 
years in place of one year wherever they occur 
in the rule was made by the Nagpur High Court 
in the year 1943. The amendment therefore* does 
not apply to the present proceedings. 

(20) The first execution application was “struck 
off as wholly infructuous” after recording the 
names of the legal representatives of the deceas¬ 
ed judgment-debtor on 10-3-1934, as the decree- 
holder did net wish to proceed further. The rule 
therefore will apply to the second execution appli¬ 
cation which was filed on 10-4-1937. 

(21) Before the decision in — ‘Malkarjun v. 
Narhari’, 25 Bom 337 (PC) (C), there was a con¬ 
flict of authorities whether omission to give no¬ 
tice under this rule rendered the sales held in 
execution absolutely void or only voidable, that is. 
whether the absence of notice amounted only to 
a material irregularity or rendered the proceedings 
null and void. In — ‘Malkarjun v. Narhari’, (C), 
a notice under the rule was issued and served on 
a person as the legal representative of the judg¬ 
ment-debtor. On his objection, the Court decided 
that he was the legal representative and proceed¬ 
ed with the execution. The properties of the judg¬ 
ment-debtor were sold in court auction. Subse- 
qucntly it was found that the person to whom tne 
notice was sent, was not the proper legal repre¬ 
sentative. Their Lordships decided that the Court 
had jurisdiction to decide whether a person 

a legal representative of a party or not and nav 
mtr decided it in a particular manner the dec 
sion could not be said to be without jurisdiction. 
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and therefore, it was a case of only a material 
irregularity in the exercise of the jurisdiction and 
the sale was not void. The above decision of the 
Privy Council came to be regarded as laying 
down the law that even in the absence altogether 
of any notice, there was only a material irregula¬ 
rity and not a want of jurisdiction. In a later 
decision in — ‘Raghunathdas v. Sundardas Khetri', 
AIR 1914 PC 129 (D), their Lordships ol the Privy 
Council distinguishing — ‘Malkarjun v. Narhari’, 
(C), (cit. sup.) held that a notice under the rule 
was necessary in order that the Court should ob¬ 
tain jurisdiction to sell the property. This deci¬ 
sion is being followed in all the High Courts in 
India except in some cases in Madras where the 
matter came up before the Full Bench in —‘Raja- 
gopala Aiyar v. Ramanujachariar’ AIR 1924 Mad. 
431 (FB) (E), which finally laid down as follows: 
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filed on 10-3-1937, the decree-holders did not make 
any request for dispensing with the notice under 
sub-rule (1) nor does the order sheet dated 19-3- 
1937 show that the executing Court had intend¬ 
ed to issue warrant of attachment without notic¬ 
ing the judgment-debtors on the grounds that 
such notice if issued would cause unreasonable 
delay or defeat the ends of justice. I am of 
opinion that the omission to record reasons is 
not a mere irregularity but a defect which ren¬ 
ders the proceedings void for want of jurisdic¬ 
tion. 

(24) The appeal therefore fails and is dismiss¬ 
ed with costs. 

B/K.S. Appeal dismissed. 


Nathu v. Mahadeo (Sinha G. J. dt Bhutt J.) 


“Where on an application for execution falling 
under O. 21, R 22, to which Cl. (2) of that rule 
is not applied, a sale in execution is held with¬ 
out issuing the notice provided for in cl. (1), 
the sale is absolutely void and not merely 
voidable as against the person to whom notice 
should have been but was not issued.” 

It is clear that in general where the Civil Pro¬ 
cedure Code prescribes for the issue of a notice 
and particularly where it uses mandatory langu¬ 
age it does not envisage the possibility of its 
directions being disregarded except when it makes 
express provisions in that behalf. In the present 
case, therefore, the failure to issue notice under 

O. 21, R. 22, Civil P. C. renders the proceedings 

null and void. 


(22) The next question for consideration is 
whether Cl. (2) of O. 21, R. 22, Civil P.C. could 
cure the defect. This sub-rule gives a discretion 
to the Court to dispense with the notice under 
certain circumstances. If such notice is dispens¬ 
ed with, the reasons should be recorded. The 
mandatory character of the rule is not in any 
way abrogated by sub-rule 2. In —‘Ramdas v. 

Kannamal', AIR 1929 Rang. 161 (F), it was held 

as follows: 

“Where an application for execution is made more 
than a year after the date of the decree, the 
Court must issue notice to the judgment- 
debtor to show cause before ordering his arrest, 
under the provisions of O. 21, R. 22 (1). If the 
Court dispenses with the notice under sub- 
rule 2, its reasons must be recorded. Failure to 
observe these rules is not a mere irregularity 
but a defect which goes to the very root of 
the proceedings and renders them void for want 
of jurisdiction.” 

see —''Monmotha Nath v. Luchmi Dcbi’ AIR 
Gal - 60 (G) and —‘Kanchamalai Pathar v. 
^nahaji Rajah Sahib’, AIR 1936 Mad 205 (FB) CH) 
The decision in —‘AIR 1936 Pat. 37 (B)\ relied on 
uy the appellant’s Counsel is not followed 


‘Yakub v. Mahadev’. AIR 1932 Be 
‘ Somu v. Chelliah’, AIR 1929 Mad 7 
Xr\ — ‘Rajanikanta v. Emperor’, AIR 19 

tc? 1 'wS?rri (K) ’ the failure of thc Presiding Jud 
LvJ^i« rd o reai?on * for n °t issuing notice und 

whiHh l ?r.H 2 W f as h ? ld to be a mere irregular! 
which did not render the order for execution voi 

r? tne Calcutta case, the presiding Officer h; 

Issued the required notice under sub-rule 2 si mi 

^neously with a warrant of arrest of the jud 

the other two cas es, the recori 
^howed that the Judge had considered thc arm 

_':^ n decree-holder to dispense with tl 

rfrt V S , merits - Those decisions thereto: 

do not apply to the facts of the present cas 
in tne second execution application which w; 
1951 Nog./ll & 12 
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SINHA C. J. AND BHUTT J. 

Nathu Balaji, Applicant v. Mahadeo Sitaram 
and another, Non-applicants. 

Misc. Petn. No. 315 of 1952, D/- 9-7-1953, to 
quash order of the Board of Revenue, D/- 14-11-52. 


(a) Berar Patels and Patwaris Law (1900), S. 17 
(2) (a) and (b) — Effect of clauses. 

The effect of clause (a) of sub-section (2) 
of S. 17 is that in the case of a judgment of 
reversal the Board of Revenue has the same 
powers as the two Courts below, that is to 
say, to decide the case as if it was at large. 
Clause (b) of that sub-section would come in 
only it the two Courts below had concurred in 
their decision. In that case the power of in¬ 
terference of the Board of Revenue is con¬ 
fined to the three grounds contemplated by 
that clause. (Para 4) 

(b) Constitution of India, Art. 226 — Extent 
of High Court’s jurisdiction under Article. 

The High Court sitting under Art. 226 can¬ 
not function as a Court of appeal and thus 
look into the correctness of the decisions of 
the Courts particularly created by the statute. 

Its jurisdiction extends only to seeing that the 
statute is being properly administered and 
that the Courts created by the statute did 
not exceed their powers. (Para 6) 


G. R. Mudholkar, for Applicant; N. L. Abhyan- 
kar and D. V. Shidore, for Non-Applicant No. 1. 


CASES REFERRED: 

(A) (’53) AIR 1953 Nag 1: 

(B) (’53) 1953 Nag LJ'297 

(C) (’35) 18 Nag LJ 21 

(D) (’37) 20 Nag LJ 220 


1953 Nag LJ 7 (Pr 3) 

(Pr 3) 
(Pr 3) 
(Pr 3) 


ORDER: The only substantial question for 

determination in this application under Article 226 
of the Constitution is whether non-applicant No. 
2 —President. Board of Revenue, Madhya Pradesh 
— has jurisdiction to interfere with the decision 
of the appellate revenue authority in the matter 
of appointment of a patel. 


(2) It appears that there was a dispute between 
the petitioner and non-applicant No. 1 about the 
‘patelki’ rights, to which is attached the ‘watan’ 
of Khan pur. taluq Daryapur. The two branches 
of the family along with another branch have 
been interested in these rights since before 1865 
These disputes occurred before also in the last 
century, and the matter was decided on a certain 
genealogical table. After going into all the rele¬ 
vant matters the Court of first instance decided 
in favour of non-applicant No. 1. On appeal bv 
the petitioner the Deputy Commissioner decided 


82 Nagpur Gram Panchayat, Vidul v. M. P. Co.op. Societi’ ( Sinha, C. J. £ Bhutt J.) A. I. R 


the matter in favour of the petitioner. On second 
appeal by non-applicant No. 1 the President, Board 
of Revenue, has reversed the decision of the 
appellate authority and restored that of the Court 
of first instance. 

(3) We are not here concerned with the merits 

of the controversy because we are not functioning 
as an appellate Court. We have only to see 
whether the President, Board of Revenue, has 
exercised the jurisdiction vested in him by law 
or has exceeded his jurisdiction in interfering 
with the order of the appellate authority on a 
question which is not entirely of law. It has 
been argued vehemently on behalf of the peti- 
tioner by Shri Mudholkar that the Board of 
Revenue could not interfere with the decision of 
the appellate authority except upon a question of 
law. Reliance was placed upon a number of 
decisions reported in — ‘Gabdoo v. S. Rajan’, AIR 
1953 Nag l (A); — ‘Awachitrao v. Umrao*, 1953 
Nag LJ 297 (B); — ‘Bakaram v. MahadeoL 18 
Nag LJ 21 (C) and — ‘Mt. Savitribai v. Sheo- 
narayanl&r. 20 Nag LJ 220 (D). But in our 

opinion none of those decisions are of any assist¬ 
ance to the petitioner, because those are all cases 
of concurrent decisions of the first two Courts 
and naturally, therefore, when the matter was 
brought in second appeal it was held that inter¬ 
ference could be only on a question of law, as 
laid down in the relevant statutes then under 
consideration 

(4) It appears that the present controversy is 
governed by the provisions of section 17 (2) of 
the Berar Patels and Patwaris Law, 1900, which 
is in these terms: 

“A second appeal from an appellate order 
passed by an officer specified in clause (a) of 
sub-section (1) shall lie to Provincial Govern¬ 
ment— 

(a) If the original order has in appeal been 
varied or reversed, otherwise than in a matter 
of costs, or 


(5) In the instant case it is not disputed that 
the judgment of the Deputy Commissioner was 
one of reversal. That being so, the Board of 
Revenue had the same powers as the two 'Courts 
below in determining the controversy before it. 
Hence, if the President, Board of Revenue, has 
interfered even on questions of fact he has not. 
exceeded his jurisdiction. 

( 61 It was then argued that there were certain 
pieces of evidence which were not evidence 
strictly according to the Evidence Act. But that 
is a point which was not raised before the Courts 
below, and therefore we cannot look into that 
for the first time at this stage. It was also- 
attempted to be shown that on merits the deci¬ 
sion of the President, Board of Revenue, was not 
correct. As we have already indicated, this Court 
sitting under Article 226 of the Constitution 
cannot function as a Court of appeal and thus 
look into the correctness of the decisions of the 
Courts particularly created by the statute. This 
Court’s jurisdiction extends only to seeing that 
the statute is being properly administered and 
that the Courts created by the statute did noi 
exceed their powers. As we have found that there 
has been no excess of jurisdiction, the applica¬ 
tion must be dismissed with costs. Hearing fee 
Rs. 50/-. The petitioner is entitled to a refund 
• of the outstanding amount of his security, after 
packing non-applicant No. l’s costs. 

A/V.R.B. Application dismissed.. 
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SIN HA C. J. AND BHUTT J. 

Gram Panchayat, Vidul of Vidul, Petitioner v- 
Multi Purpose Co-operative Society of Vidul ane 
another, Non-applicants. 

Misc. Petn. No. 257 of 1952, D/- 9-7-1953, to 
quash order of Sub-Divisional Officer, Darwha- 


(b) on any of the following grounds and no 
other, namely:— 

(i) that the order is contrary to Law or 
usage having the force of law; 

(ii) that the order has failed to determine 
some material issue of Law or usage having 
the force of Law; 

(iii) that there has been a substantial error 
or defect in the procedure as prescribed by 
this Law, which may have produced error or 
defect in the decision of the case upon the 
merits.” 

It has been argued that though the order of the 
appellate authority had the effect of reversing the 
decision of the trial Court, even then interference 
by the Board of Revenue could be only on one 
of the grounds contemplated in clause (b) of 
sub-section (2) of Section 17. We cannot accede 
to this contention because it will amount to ignor¬ 
ing the provisions of Clause (a) of that sub¬ 
section. which in terms gives unlimited powers of 
interference to the ‘Board, of Revenue’, which now 
performs the functions of the Provincial Govern¬ 
ment or the State Government as it now is. The 
effect of clause (a> of sub-section (2> of Section 17 
is that in the case of a judgment of reversal the 
Board of Revenue has the same powers as the 
two Courts below, that i$ to c av, to decide the 

[ case as if it was at large. Clause ^ of that 
sub-section would come in only if the two Courts 
below had concurred in their decision. In that 
case the power of interference of the Board of 
Revenue is confined to the three grounds contem¬ 
plated by that clause. 


Pusad. D/- 9-12-1951. 


(a) C. P. and Berar Panchayat Rules (1948)v, 
CL 25, R. 5 — Appeal or revision. 

There is no rule in Clause 25 which provides 
for an appeal or revision from an order of 
the Gram Panchayat levying the fine under 
Rule 5. There is also no provision in the 
C. P. & Berar Panchayats Act providing for an 
appeal or revision against an order passed 
<ander Rule 5. An appeal being incompetent 
under the law, the order of the Sub-Divisional 
Officer reducing the amount of fine in appeal 
is consequently ‘ultra vires’. (Para 8) 


(b) Constitution of India, Art. 226 — Error of 

aw — (C. P. and Berar Panchayat Rules (1948K 

/I. 25, R. 5). 

The extraordinary powers under Article 226 
of the Constitution are intended to be exer¬ 
cised in grave cases of manifest injustice. It 
is not obligatory on a High Court to act under 
the Constitution in every case where there has 
been an error of law. Even if an order may 
be erroneous, if it has set right a grave mis¬ 
carriage of justice, it would not be proper to 
interfere under the special powers under the- 
Constitution. It. is true that so far as Rule 5 
of clause XXV of the C. P. and Berar Pan¬ 
chayat Rules is concerned, no procedure Has 
been prescribed. Nevertheless that rule is or 
a punitive nature and before any action cou 
be taken under it, it is incumbent on the 
Gram Panchayat to specify the charge 
serve a notice on the society to show ca 
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against the action that is proposed to be 
taken. If due opportunity is not given to the 
Society to state its case, the order of the 
Gram Panchayat imposing line offends against 
the canons of natural justice and even though 
the order of the Sub-divisional Officer is void 
to the extent that it reduced the amount of 
the fine in revision which is incompetent, 
interference with it under the Constitution 
would not be justified as it has rectified, even 
if partially, the manifest injustice that the 
Gram Panchayat has done to the Society. AIR 
1952 SC 192, Foil. (Paras 9, 10) 

A. S. Bobde, for Applicant; N. L. Abhyankar, 
for Non-Applicant No. 1. 

CASE REFERRED: 

(A) (*52) AIR 1952 SC 192: 1952 SCR 583 (SC) 

(Pr 10) 

ORDER: This application under Article 226 of 
the Constitution of India is directed against the 
order of the Sub-Divisional Officer, Darwha-Pusad, 
by which the amount of the fine of Rs. 50/- 
imposed by the petitioner on respondent No 1 
under Rule 5 for breach of Rule 1 of Clause XXV 
of the Central Provinces and Berar Panchayat 
Rules, 1948, (hereinafter called the Rules), was 
reduced to Rs. 5/-. 

(2) The petitioner is a Gram Panchayat at- 
Vidul in taluq Pusacl of Yeotmal district, which 
is constituted under the Central Provinces and 
Berar Panchayats Act, 1946, (hereinafter called 
the Act). Respondent No. 1 is the Multi-Purpose 
Co-operative Society at Vidul within the Gram 
Panchayat area. Under Section 41 <2) of the Act. 
the Grain Panchayat was entitled to require every 
person practising the calling of buyer, broker, com¬ 
mission agent, weigher or measurer within its 
area to take cut a licence and to levy such lee 
therefor as may be prescribed. In pursuance of 
this authority read with Rule 1 of Clause XXV of 
the Rules the petitioner Gram Panchayat in a 
meeting held on the 3rd May 1950 passed a reso¬ 
lution directing issue of notices to persons who 
had not obtained the requisite licence. 

Accordingly a notice dated the 12th May 1G50 
was served on the Manager of the respondent 
Society calling on him to obtain a licence on pay¬ 
ment of the prescribed fee of Rs. 4/-. To this 
notice the Society sent a reply dated the 14th 
May 1950 challenging the right of the Gram Pan¬ 
chayat to levy the licence-fee and intimated that 
recovery proceedings be stayed till the decision of 
the appeal that it intended to file in the matter. 

(3) Action on the notice dated the 12th May 
1950 was not taken until on the 19th June 1950 
a notice was again sent to the Society requiring 
it to pay the liccnce-fce within 3 days, and failing 
payment to show cause why a fine of Rs. 10/- 
should not be levied in accordance with Sec. 47 
of the Act. To this notice a reply was sent by 
the Society on the 20th June 1950 intimating that 
it had filed an appeal to the Deputy Commissioner. 
Yeotmal. against the proposed levy of licence-fee. 
and that action be stayed until the decision of 
the appeal. 

(4) The Gram Panchayat, on receipt of the 
report of its peon Dhondu Naravan, dated the 6th 
November 1950, sent a notice on the 9th Novem¬ 
ber 1950 to its members of a special meeting to 
be held on the 10th November 1950. In the report 
it was alleged that the Society purchased cotton 
from Jalba Mahadu and Ramkrishna Ganpat. of 
Vidul, Datta Bapuji Gurav and several others 
without taking out a licence. Amongst the mem¬ 
bers of the Gram Panchayat are Shri Shankar 
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Gopal Deshmukh and Shri Umakant Krishnappa 
Komti who are the office bearers of the Society. 
The notice dated the 9th November 1950 does not 
bear the signature of these two members. The 
case of the Gram Panchayat was that this notice 
was served on them, whereas the Society alleged 
that it was not sent to them at all and that no 
meeting was really held on the 10th November 
1950. In the view we take of the case, it is not 
necessary to consider this point and we shall 
• assume that the notice was duly served and the 
meeting was held as alleged by the Gram Pan¬ 
chayat. 

(5) The notice dated the 9th November 1950 
contained the agenda of the meeting to be held 
on the 10th November 1950. The relevant subjects 
for consideration were stated in the following 
terms, viz., 


(2) To consider (the report) made by the peon 
of the Village Panchayat that the Manager 
of the Co-operative Society of this place 
purchased cotton without a licence, 

(3) To give notices to the persons not taking 
licenses.” 

In the meeting held on the 10th November 1950 
appearance was not put in by Shri Shankar Gopal 
Deshmukh and Shri Umakant Krishnappa Komti 
and the following resolution was passed in the 
presence of other members: 

“The village Panchayat gave a notice to the 
Society according to the Resolution No. 2 of the 
meeting dated the 3rd May 1950, but the Society 
made an appeal in respect of license-iee on the 
ground that it did not at all do the business of 
purchases. 

That appeal has not been decided as yet. Now 
the Society has re-started the business of pur¬ 
chasing cotton without a license. The persons 
whose names have been supplied by the peon 
have also admitted to have sold cotton (to the 
Society). From this (it is clear that) the Society 
deliberately and completely committed breaches 
of Rule 1 of Clause XXV by not taking a license 
from the village Panchayat. 

On a perusal of all the previous proceedings 
of the village Panchayat (in connexion with 
the matter) (and from the fact that) on the one 
hand (the Society) states in the appeal before 
the Deputy Commissioner that it does not do 
the business of purchases and in fact (on the 
other hand) it doss the business without taking 
a license it is clear that deliberately with a view 
to troubling the village Panchayat (the Society) 
by starting the business without taking a license 
in spite of knowing the law fully, has com¬ 
pletely broken the above rule. The result of this 
in the entire village is this: The Co-operative 
Society. being a Government body, does not at 
all care for the village Panchayat. 

Therefore, we unanimously fine the Manager 
of the Multi-purposes Co-operative Society Rs. 
50 '- under rule 5 for his having completely 
broken rule 1 of Clause XXV of the Village 
Panchayat Rules. He shall pay the same within 
three days.” 

(6) In the meantime, on the 11th November 
1950. the Society sent an application to the Gram 
Panchayat requesting that a licence be issued to 
it on payment of the prescribed fee of Rs. 4/-. 
This application was made after the dismissal of 
the appeal preferred by the Society against the 
levy of the licence-fee. On the 15th November 
1950. however, the Gram Panchayat again sent a 
notice of demand for payment cf the fine. Later 
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a reply to the application was sent on the 21st 
November 1950 intimating that the Gram Pancha- 
yat had resolved that the licence should be 
granted only after payment of the fine. The fine 
was recovered on the 24th December 1950 and the 
licence was issued on the 9th January 1951. 

(7) On the 15th December 1950, that is, prior to 
the recovery of the fine and the issue of the 
licence, the respondent Society preferred an ap¬ 
peal to the Deputy Commissioner, Yeotmal, 
against the order of the Gram Panchayat, dated * 
the 10th November 1950, imposing the fine of 
Rs. 50/-, and also against its decision to refuse 
to issue a licence without payment of the said 
amount. This appeal was treated as a revision 
which was registered as Revision Case No. 5/57 
R/1950-51, and was decided by the Sub-Divisional 
Officer, Darwha-Pusad, on the 9th December 1951. 
This is the order that is impugned in these pro¬ 
ceedings. The Sub-Divisional Officer held in the 
impugned order that there was no evidence except 
the report of the peon that the Society actually 
dealt in cotton. 

He further held that the grant of licence could 
not be deferred until payment of the fine and that 
the proceedings relating to the levy of the fine 
were defective. He accordingly reduced the 
amount of fine from Rs. 50/- to Rs. 5/- and 
directed the Gram Panchayat to grant a licence 
to the Society on payment of the prescribed fee 
of Rs. 4/-. With the latter part of the order 
we are not concerned in these proceedings as the 
licence was already issued on the 9th January 
1951. 

(8) Rule 5 of Clause XXV of the Rules provides 
that breach of Rule 1 shall be punishable with a 
fine which may extend to Rs. 50/-, to be levied 
by an order of the Gram Panchayat. Rule 1 is 
in terms of Section 41 (2) of the Act and is to 
the following effect: 

“No person shall practise the calling of a buyer, 
broker, commission agent, weigher or measurer 
within the Gram Panchayat area without a 
licence from the Gram Panchayat under these 


chayat to specify the charge and serve a notice 
on the Society to show cause against the action 
that was proposed to be taken. 1 

As the matters stand, the notice dated the 19th 
June 1950 was not acted upon and irrespective of 
whether the notice dated the 9th November 1950 
was served on Shri Shankar Gopal Deshmukh and 
Shri Umakant Krishnappa Komti, it was not a 
notice to the Society as such, nor did it state 
the action that was proposed to be taken against 
it. It is not, therefore, possible to hold that due 
opportunity was given to the Society to state its 
case, so as to make the decision of the Gram 
Panchayat binding on it. 

(10) The extraordinary powers under Article 226 
of the Constitution are intended to be exercised 
in grave cases of manifest injustice. (See — 
‘Veerappa v. Raman and Raman Ltd/, AIR 1952 
SC 192 (A)). It is not obligatory on a High Court 
to act under the Constitution in every case where 
there has been an error of law. Even if, therefore, 
an order may be erroneous but if it has set right 
a grave miscarriage of justice, it would not be 
proper to interfere under the special powers under 
the Constitution. The order of the Gram Pan¬ 
chayat offends against the canons of natural 
justice and even though the impugned order is 
void to the extent that it reduced the amount of 
the fine, interference with it under the Consti¬ 
tution would not be justified as it has rectified, 
even if partially, the manifest injustice that the 
Gram Panchayat had done to the Society. 

(11) Consistently with the above, we cannot 
also maintain the fine of Rs. 5/- that has not 
been remitted by the Sub-Divisional Officer. We 
accordingly set aside both the order of the Gram 
Panchayat, dated the 10th November 1950, impos¬ 
ing the fine of Rs. 50/-, and the order of the 
Sub-Divisional Officer, dated the 9th December 
1951, so far as it maintained the fine to the 
extent of Rs. 5/-. In the circumstances of the 
case, we order that the parties do bear their own 
costs of the present proceedings. The amount of 
security be refunded to the petitioner. 


rules.” 

There is no rule in Clause XXV which provides 
for an appeal or revision from an order of the 
Gram Panchayat levying the fine under Rule 5. 
There is also no provision in the Act providing 
for an appeal or revision against an order passed 
under Rule 5. Rule 4 only provides for an appeal 
against an order of the Gram Panchayat refusing 
to issue a licence. The appeal which was regis¬ 
tered as Revision Case No. 5/57 R/1950-51, so far 
as it related to the levy of fine, was not, there¬ 
fore, competent under the law and the order of 
the Sub-Divisional Officer reducing the amount of 
fine is consequently ‘ultra vires'. 

(9) We have, however, no manner of doubt that 
the proceedings leading to the resolution of the 
Gram Panchayat to levy the fine offend against 
the principles of natural justice. It is true that 
so far as rule 5 of Clause XXV of the Rules is 
concerned, no procedure has been prescribed as 
in the case of evasion of the payment of tax, toll, 
fee or rate which is punishable under Section 47 
of the Act read with Rules 1 and 2 of Clause 
XXXVI of the Rules, and since non-payment of 
tax, toll, fee or rate is distinct from the practis¬ 
ing of the calling of buyer, broker, commission 
agent, weigher or measurer, the procedure laid 
down in Clause XXXVI of the Rules cannot be 
applicable to the instant case. Nevertheless rule 
5 of Clause XXV of the Rules is of a punitive 
nature and before any action could be taken 
under it, it was incumbent on the Gram Pan- 


A/D.H.Z. 


Order accordingly. 
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HIDAYATULLAH AND V. R. SEN JJ. 

Dadoo Vithoba and others, Appellants v. Ven- 
katrao Tukaram and others, Respondents. 

First Appeal No. 59 of 1945, D/- 24-11-1952, from 
decree of 1st Addl. Dist. J., Nagpur, D/- 2-2-1945. 


(a) Contract Act (1872), S. 62 — Accord and 
satisfaction — Discharge of mortgage debt by 
novated agreement — (Transfer of Property Act 
(1882), S. 60). 


An accord without satisfaction has no legal 
sffect in discharging a debt. The original cause 
Df action is not discharged so long as the 
satisfaction agreed upon remains executory. 
A tender of performance of the consideration 
is not sufficient, unless it can be shown that 
tvhat the creditor accepted in satisfaction was 
.he debtor’s promise, and not the performance 
}f that promise. Whether there has been 
iccord and satisfaction is a question of fact 

1918 AC 1, Ref. <P aras 30 - 40 ’ 41) 

A mortgage debt or security can be dis¬ 
charged either by the payment of the mort¬ 
gage debt or by such other satisfaction as th 
nortgagee may by a novated agreement allow 

;o the debtor. 


1954 
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Where all that the mortgagee had agreed to 
accept in satisfaction of his mortgage debt 
was the conveyance of certain lands to him 
by the mortgagor and not merely the promise 
to convey the lands: 

Held that the mortgage security or debt was 
not discharged and remained till either pay¬ 
ment in redemption .was made or lands were 
transferred to the mortgagee: AIR 1937 Mad 
293, Foil.; AIR 1937 Mad 261 and AIR 1916 
PC 68, Ref. ( para 42) 

Anno: Contract Act, S. 62 N. 2; T. ?. Act, S. 60 
N. 22, 24. 

(b) Transfer of Property Act (1882), S. 60 — 
Redemption piecemeal of mortgaged property. 

Where the integrity of the mortgage is not 
broken the mortgage cannot be redeemed in 
parts unless the mortgagee agrees. (Para 42) 
Anno: T. P. Act, S. 60 N. 41. 

M. R. Bobde and D. B. Najbile, for Appellants; 
D. T. Mangalmoorti and N. R. Raut, (for Nos. 1 
and 2), G. J. Ghate (for No. 5), for Respondents. 

CASES REFERRED: 

(A) (1918) 1918 AC 1: 87 LJKB 145 (Pr 31) 

(B) (1912) 1912-1 KB 384: 81 LJKB 382 (Pr 31) 

(C) (’37) AIR 1937 Mad 261: 168 Ind Cas 699 

(Pr 32) 

(D) (’37) AIR 1937 Mad 293: 169 Ind Cas 244 

(Pr 35) 

(E) (’16) AIR 1916 PC 68: 39 All 178 (PC) (Pr 40) 

JUDGMENT: This appeal is against a preli¬ 
minary decree for foreclosure. The appellants are 
the first 5 defendants in the case. The following 
genealogy shows their relationship: 

VITHOBA 


Tukaram Daryaji Daloo (Deft. 1) 

} (Separate)_j_ 

Chandrabhan (d. 1924) I I I 

=Narbadabai Ramrao Ajabrao Gujaba 

| (Deft. 2) 'Deft. 3) (Deft. 4) 

Nathu (Deft. 5) 

(Born posthumous on 1-12-1924) 

(2) The suit was brought by Vyankatrao and 
Bhaurao sons of Tukaram on foot of a mortgage 
(Ex. P-31) dated the 6th February 1929. The sum 
secured, namely, Rs. 12,700/- was made up of 
certain antecedent debts and was payable in 3 
years with interest. In default of payment, the 
property, which was mortgaged, was to be fore¬ 
closed. On the date of the suit the amount came 
to Rs. 26,035/- but the present claim was limited 
to Rs. 23,000/-. 

(3) The mortgage was executed by Dadoo, the 
first appellant, for himself and as guardian of his 
minor sons, by Ramrao son of Dadoo and by 
Tukaram, paternal grand-father of Nathu. 

(4) The amount of the mortgage was not repaid 
and hence the suit. The claim as laid was simple 
enough but the defendants contested that the suit 
did not lie. According to them, Dadoo, Ramrao and 
Nathu (through his mother Narbada) had applied 
to the Debt Conciliation Board in 1937 and 1938. 
Since the liabilities of these debtors exceeded the 
statutory limit, the mortgagees in the present suit 
were induced to give up their rights under the 
mortgage and accept certain fields and a share in 
a village as payment. According to them, there 
was an agreement in 1939 by which it was settled 
that the present plaintiffs would receive those 
lands ‘as’ satisfaction of their mortgage and the 
debt and security were discharged. The defen¬ 


dants aver that Vyankatrao also made a statement 
to this effect before the Debt Conciliation Board. 

(5) The defendants further allege that in 1943 
there was yet another agreement to the same 
effect and a sale-deed was also executed by all 
the defendants except Nathu, who having become 
major by that time did not sign the agreement 
or the sale-deed. The defendants contend that 
the rights under the mortgage were superseded 
by the agreement and the remedy of the mort¬ 
gagees was to compel the performance of the 
novated agreement. 

(6) Since some dispute took place about the 
nature of the pleas in the case, it is convenient 
to reproduce some of the main pleadings on 
behalf of the parties on this point. The plaintiffs 
stated in their plaint that the mortgagor (the first 
defendant) had applied to the Debt Conciliation 
Board, Katol, and Ramrao and Nathu had also 
made similar applications. All these applications 
were decided on the 4th July 1939. The plaintiffs 
state that— 

“in these proceedings the above said defendants 
admitted their liability to pay the suit debts and 
they during the pendency of these proceedings 
had proposed to settle the claim under the 
mortgage by executing a conveyance of 27 acres 
of their absolute occupancy and ‘malik mak- 
buza’ lands together with a four annas village 
share of their mouza Sipikhapa tahsil Katol 
district Nagpur in full satisfaction of the mort¬ 
gage claim in suit and the plaintiffs were willing 
to settle the matter as proposed. But this 
proposal was not given effect to as the defen¬ 
dants failed to execute a conveyance in favour 
of the plaintiffs and the claim under the mort¬ 
gage continued to subsist. Subsequently as the 
mortgage amount was not paid by any of the 
mortgagors, the mortgagees served the defen¬ 
dants Nos. 1 to 8 with a notice dated 26-9-1941 
claiming the amount of the mortgage claim 
from them. The defendants Nos. 1 to 4 accepted 
the notice and by their reply notice dated 
18 - 10-1941 admitted their liability to pay the 
mortgage debt. They further expressed their 
willingness to pay the amount or to settle the 
claim with a request to reduce the same. 

The defendants Nos. 5 to 8 refused to accept 
service of the abovesaid notice on them. 

Later on the defendants 1 to 5, with a view 
to satisfy the mortgage claim, made a proposal, 
for the second time to settle the claim under 
the mortgage by executing a conveyance of their 
property and the plaintiffs by an agreement 
dated 21-2-1943 expressed their willingness to 
settle the matter as proposed. Actually a deed 
of conveyance was, accordingly, scribed on the 
requisite stamp paper but the defendant No. 5 
resiled back from this settlement and refused to 
sign the document. Thus this settlement also 
fell through and the mortgage liability remained 
subsisting as against the defendants.” 

According to the plaintiffs, this agreement did not 
supersede their rights as mortgagees and they were 
entitled to enforce it. 

(7) The fifth defendant (Nathu) denied all the 
agreements as also the authority of his mother 
to bind him. He has stated that on attaining 
majority on 1-12-1942 he repudiated her action. 
In the alternative, he pleaded that the debt as 
well as the security had been discharged by an 
adjustment and compromise. 

(8) The first two defendants raised detailed 
objections to the maintainability of the suit and 
pleaded as follows: 


? 


8G Nagpur 

# 


Dadoo v. Venkatrao (Hidayatullah & V. R. Sen JJ.) 


A. L R. 


"It is admitted that the defendants had filed 
an application lor conciliation of their debts 
before the D. C. Board, Katoi. That they had 
shown the plaintiffs as their creditor in the 
application and had also shown their debts 
including the debt in question and had prayed 
ior the conciliation of all the debts of the plain¬ 
tiffs’ also. So far as the plaintiffs were con¬ 
cerned, they had two debts against the defen¬ 
dants, one was the mortgage debt in suit and 
the other was the money debt under a decree. 
During the pendency of the Debt Conciliation 
Board proceedings there was a settlement of 
both these debts out of court between the 
parties. As per this agreement the plaintiffs 
agreed to take 27 acres of absolute occupancy 
and ‘malik makbuza’ land plus -/4/- annas share 
of Tukaram in Sipikhapa in full satisfaction 
of both the debts of the plaintiffs. Excepting 
this property they released all lien over the 
other property contained in the mortgage and 
the plaintiff Venkatrao accordingly made a 
statement on the 23rd June 19314 * before the 
Sub-Divisional Officer Katoi to that effect. He 
also made a statement before Debt Conciliation 
Board. Katoi on the 30tli .June 1939 stating that 
the debts of the plaintiffs were adjusted out 
of court and that they had nothing to realise 
from these defendants on account of the debts 
in question and further no debt remained to be 
conciliated by the Board. It is thus denied that 
this settlement was not final. It was actually 
acted upon. It is submitted that this new con¬ 
tract terminated the mortgage debt and other 
debt also and no suit can be based on the mort¬ 
gage bond in the suit. The suit, therefore, as 
brought is not tenable and therefore should be 
dismissed.” 

They further contended that the agreement was 
not merely a proposal but was a complete con¬ 
tract extinguishing the old contract and bringing 
into existence a new contract. They pleaded that 
the plaintiffs were estopped from enforcing their 
rights as mortgagees because on the faith of this 
agreement the defendants had transferred certain 
of the mortgaged property to others. They also 
submitted that the second agreement, which was 
written in 1943. was not a new contract but even 
if it was. it was final and extinguished the claim 
under the mortgage. They urged that the plain¬ 
tiffs having admitted the new contract, their 
remedy was to enforce specifically the novated 
agreement against the defendants and noc to sue 
on the original mortgage. 

(9) On these pleas the Court below framed the 
following issues which also represent the points in 
controversy in this appeal: 


(11) In connection with the plea of novation 
we have to consider two separate alleged agree¬ 
ments. The first is based on certain statements 
made by Vyankatrao before the Debt Conciliation 
Board and the Deputy Commissioner. The latter 
statement was made when it was proposed to 
transfer ‘sir’ lands to Kishanlal. The second 
agreement is dated nil (probably the 23rd Febru¬ 
ary 1943) which was signed by all the parties 
concerned except Nathu and his mother Narbada- 
bai. We have to see whether these agreements 
discharged the debt as well as the mortgage secu¬ 
rity. 

(12) The manner in which the first agreement 
was reached is as follows: Three cases were filed 
before the Debt Conciliation Board. They were 
by Ramrao (Revenue Case No. 302/XXXII-A 1(c) 
of 1937-38), by Dadoo (Revenue Case No. 209/32-A- 
1(c) of 1937-38) and by Narbada on behalf of her 
son Nathu (Revenue Case No. 637/32-A-l(c) of 
1937-33). Exhibit P-30 are the order sheets of 
Dadoo’s case and these show the various stages 
through which the transaction passed. The appli¬ 
cation was presented on the 17th February 1938 
and the creditor Vyankatrao appeared on the 
20th/22nd June 1938 by his agent Parwatsingh 
(P. W. 4). There were other creditors also from 
among whom we are concerned with Kisanlal. 

(13) On the above date Vyankatrao stated to 
the Board that he was not willing to split up the 
liability between the mortgagors and to hold the 
debtors separately liable for their debts. A diffi¬ 
culty then appears to have arisen inasmuch as 
the amount of liability exceeded the statutory 
limit. On the 15th October 1938 the Board pointed 
out that since the creditors were not willing to 
split up the liability among the members of the 
joint family the amount of debts exceeded Rs. 
50.000/-. On the request of Dadoo time was grant¬ 
ed to enable him to request the creditors to split 
up the debts among the various members of the 
family. 

(14) On the 23rd March 1939, the Board noted 
the following: 

“Parties as before. The debtor states that 
debt due to creditor Venkat Tukaram has been 
adjusted amicably by agreement to transfer part 
of " the mortgaged property. The agent of the 
creditor admits this but states that the property 
agreed to be transferred is under attachment in 
execution of decrees obtained by creditors Balaji 
and Kisenial and hence the agreement cannot be 
executed. Creditor Balaji is willing to give up 
his rights under the attachment. Creditor 
Kisenial is not so willing. The agent of creditor 
Venkatrao prays for time to consult his employer 
to make further statement. Time allowed.” 


“(1) Was there any final settlement before the 
Debt Conciliation Board between the mort¬ 
gagors and the mortgagees regarding the 
mortgage in suit? Was the settlement acted 
upon by the parties to it? 

(2) Has the settlement as alleged put an end 
to the liability under the mortgage in suit 
and is the plaintiffs’ remedy only to sue 
for specific performance? 

(3) Whether the plaintiffs are in any manner 
estopped from suing on the mortgage?” 

(10) The pleas of the defendants were not 
accepted by the learned Judge of the Court below 
with the result that he decreed the plaintiffs’ 
claim and passed a preliminary decree for fore¬ 
closure against them. It is against that prelimi¬ 
nary decree that the present appeal has been 
filed. 


(15) On the 4th April 1939, creditor Vyankatrao 
was willing to split up the liability under the 
mortgage in his favour provided Kishanlal gave 
up his rights under the attachment in execution 
oi' the decree obtained by # him. Time was granted 
to the debtor to secure Kishanlal’s consent. Mean¬ 
while Dadoo had applied to the Deputy Commis¬ 
sioner for permission to sell to Kishanlal 19.57 
acres of ‘sir’ land in Sipi-Khapa without reser¬ 
vation of cultivating rights. That case was Re¬ 
venue Case No. 47-XITI of 1938-39 of mouza Sipi- 
Khaoa. In that case Vyankatrao made a statement 
(Ex.* l/D-3) to the following effect: 

“The applicant and Tukaram are indebted to me 
to the extent of Rs. 39,000/-. I am walling to 
take 27 acres of absolute occupancy and ‘malik 
makbuza’ land plus -/4/- share of Tukaram in 
Sipi-Khapa in full satisfaction of the debt. The 
property is mortgaged to me vide mortgage-deed 
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dated 6-2-1929 for Rs. 12,700/-. This amount nas 
now risen to Rs. 39,000/-.' 

(16) On the strength of this statement the 
Sub-Divisional Officer reported (Exhibit l-D-4) on 
the 24th June 1939 ‘inter alia’: 

•‘The applicant, jointly with his brother Tuka- 
ram, is also indebted to Venkatrao Kunbi, 
money-lender, to the extent of Rs. 39,000/-. 
Venkatrao is prepared to take 27 acres of abso¬ 
lute occupancy and ‘malik makbuza’ land of the 
applicant, plus four annas share of Tukaram 
which is already mortgaged to him in full satis¬ 
faction of his debt of Rs. 39,000/-.” 

(17) Permission was granted to the debtor by 
the Deputy Commissioner, Nagpur, on the 28tn 
June 1939 to transfer these lands (Exhibit l-D-4 h 
There remained nothing in the way oi Dadoo 
-and Vyankatrao now to reach some settlement. 
On the 26th June 1939 the Board had allowed a 
last chance and fixed the case on the 30th June 
1939. On that date Vyankatrao made the following 
statement (Exhibit l-D-2): 

• “The debt shown by the applicant as due to me 
has been adjusted by private agreement, I have 
nothing to realise from the applicant in the 
case & case No. 631 & 302/32-A-l of 1937-c.S as 
a result of conciliation by this Board. There 
remains no debt to be conciliated by this Board. 

Thereafter the other debts came within the statu¬ 
tory limit and the Board proceeded to conciliate 
them and conciliated them. 

(18) Nothing was done, however, by the debtors 
to give the proposed lands to the mortgagees. The 
-settlement involved not only the mortgage but 
also the settlement of a decretal debt amounting 
to Rs. 3067/7/6 in Civil Suit No. 89 of 1333 of the 
Court of Sub-Judge, Second Class, Katol, decided 
on the 30th March 1933. 

• (19) When the debtors did not put the property 
In the hands of Vyankatrao, the mortgagees 
served a notice (Exhibit P-32) on the 26th Septem¬ 
ber 1941 on the mortgagors asking them to pay 
the mortgage debt together with interest. To this 
notice all the mortgagors (except Nathu) replied 
on the 18th October 1941 (Exhibit P-33) in which 
they raised various pleas in defence and ‘inter alia’ 
stated as follows: 

«.We owe to you an amount of the mort¬ 

gage,’which entitles us to go to the Debt Relief 
Court for getting the proper relief. If however 
your clients are prepared to accept from us 
the amount which would be due in accordance 
■with the provisions of the above mentioned 
Acts by reducing the principal amount as well as 
by reducing the amount of interest, we are 
willing to give that amount to you. Jf you are will¬ 
ing to accept a share of the mortgage property 
worth that amount we are willing to transfer 
that share to you and to deliver possession there¬ 
of to you. If your clients are not agreeable to 
accent this offer we are prepared to go to the 
Debt Relief Court for obtaining relief in this 
case.” 

(20) The debtors started simultaneously negotia¬ 
tions for the acceptance of the old terms by whicn 
lands were to be given in satisfaction of the mort¬ 
gage debt and on the 23rd February 1943 the in¬ 
complete agreement (Exhibit P-38) came into 
existence. The mortgagees also published a public 
notice on the 14th June 1942 (Exhibit P-34) of 
their intention to sue on the mortgage. 

(21) Meanwhile execution was sued cut by 
Vyankatrao on the decree in Civil Suit no. 89 of 
1933. On the 30th January 1943 Dadoo made a 
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statement to the executing court to the following 
effect: 

“The decretal amount as well as the mortgage 
debt due from the judgment-debtor Dadu has 
been completely satisfied on account of the 
adjustment arrived at in Debt Conciliation 
Proceedings in Case no. 209/32-A-l of 1938-39 
and Case no. 631 and 302/A-l oj. 1937-38. As 
there remains no debt due from the judgment- 
debtor the execution proceedings may be struck 

off.” 

Again on the 22nd June 1943 Dadoo filed yet 
another statement (Exhibit P-35), in which he 
referred to the agreement of the 23rd February 
1943 as also the agreement in the proceedings 
before the Debt Conciliation Board. He stated 
that though all the judgment-debtors had executed 
the sale-deed Nathu who had become major y 
then was refusing to sign the deed. T he > 7 sai( J 
that Nathu should be noticed and the Court 
should obtain his signature or grant time to the 
applicant to persuade him. 

(22) When the statements of the parties were 
recorded by the executing Court Dadoo ( judgment- 
debtor no. 2) stated on the 24th September 1943 

(Exhibit P-25): . 

“D Hr Venkatrao holds this decree against us 
and we are also indebted to him on the foot 
of a mortgage. It was decided that we should 
fully pay off both debts by the transfer of land 
of Sonoli and Nanda and village shares of Shipi- 
Khapa and Golar-Khapa. Nathu judgment- 
debtor and his mother accepted these terms 
(alias Janglya). That time Nathu was a majoi. 
This agreement took place on the ^lst February 
1943. We purchased a scamp paper accordingly 
and the sale deed was scribed on the 23rd 
February 1943. On the 26th March 1943 myself, 
Ramrao and Ajabrao signed them. Judgment- 
Debtor Nathu was present on the 23rd February 
1943 but as his mother had not come he did 
not sign that deed. Venkatrao Decree-Holder 
took away the sale deed there. Judgment- 
Debtor Nathu agreed on the 25th March 1943 
to go to Katol with his mother m the ibtn 
March 1943 and execute the sale deed. On the 
26th March 1943 we came to Katol, but on the 
wav Judgment-Debtor Nathu stopped at Yenwa 
where he" went to his mother-in-law’s place. We 
reached Katol and signed the document, but 
Judgment-Debtor Nathu did not come. 

x x X X x 

Venkatrao told the Board that according to the 
compromise between parties he did not wish to 
continue as a creditor before the Board. In 
the last execution application I pressed this 
point of compromise before the Board, but it 
was overruled. The terms before the Board 
were however not carried out. .... 

(23) As against this Nathu denied the entire 
storv. He was examined on the same date and 
his deposition (Exhibit P-26) is as follows: 

“I myself did not agree to execute any sale deed 
in favour of decree-holder in full satisfaction 
of the claim under the mortgage, and the 
decree. I did not go to Yeni. I was never present 
when the documents filed here were signed. No 
such agreement as is alleged ever took place in 
my presence.” 

(24) Vyankatrao was also examined in the case 
and on the same date. Exhibit P-27 is his deposi¬ 
tion as A. W. 1. He stated: 

“The Judgment-Debtors compromised with me, 
and agreed to transfer their property in full 
satisfaction of my claim under a mortgage, in 
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my favour, and this decree. Before the Board 
I showed my debt as that of Rs. 39,000/-, so 
the Judgment-Debtors agreed that I should 
compromise out at Board (sic) and take back 
my mortgage. I did accordingly. Judgment- 
Debtor Dadu made an agreement to transfer 
property to me, and then failed to carry out the 

terms.Then I started this execu- 

tion and all Judgment-Debtors came to me for 
compromise. On the 23rd February 1943 a sale 
deed was executed but not signed. On the 26th 
March 1943 Judgment-Debtors 1-3 signed but 
Judgment-Debtor Nathu did not.” 

(25) It may be pointed out that the objections 
of the debtors were overruled by the executing 
Court ‘vide’ order dated the 25th September 1943 
(Exhibit P-24) and their appeal (Civil Appeal No. 
45-B of 1943) also failed on the 29th February 
1944 (‘vide’ order Exhibit P-28). 

(26) In the mortgage suit we get some more 
light on this matter. In the deposition of Dadoo 
(1 & 2 D. W. 4) we get the following statement: 

“It was settled that I should transfer 27 acres 
of land in mouza Sonuli and Nanda and four 
annas share in mouza Sipi-Khapa to the plain¬ 
tiffs in full satisfaction of the mortgage in suit 
and of the decretal debt. Venkatrao agreed 
to the terms of the settlement and Venkatrao 
had stated before the Board that according to 
the private settlement, he had to receive nothing 
under the mortgage and the decree and with¬ 
drew himself from the proceeding before the 
Board. Thereafter the settlement with other 
creditors was reached before the Debt Concilia¬ 
tion Board.” 

As regards the refusal of Nathu to sign the agree¬ 
ment (Exhibit P-38) or the sale deed (Exhibit 
P-39) Dadoo gave the same version. He, however, 
added that Venkatrao had stated to the Board 
that “his mortgage was satisfied”. The evidence 
of Dadoo is supported by Motideo (1 & 2 D. W. 3) 
and Arjunpuri (5 D. W. 2). The evidence of the 
last witness is too vague to be of any assistance 
and of Motideo is found defective because he says: 

“In full satisfaction of the mortgage, Dadu 
Patil gave three annas share in Sipi-Khapa and 
two fields in mouza Sonuli to Venkatrao. The 
settlement had taken place in my presence. 
Dadu Patil executed documents in pursuance of 
the settlement. Venkatrao gave statement before 
the Board that he had to receive nothing more 
under the mortgage from Dadoo.” 


khapa and 27 acres of land in mouza Nanda and 
Sonuli to me. There was no talk about the decree 
obtained by me. The debt due from Dadu ***** 
others would have exceeded Bs. 25,000/- If 
my debt were included. Hence Dadu and others 
entered into the settlement and said that I 
should withdraw my claim for the debt so th a* 
they might be able to enter into settlement with 
other creditors before the Debt Conciliation 
Board. Accordingly I made statement about 
settlement before the Board and got my eimim 
withdrawn and the debtors were then able to 
enter into settlement with other creditors and 
in fact the claims of those creditors were settl¬ 
ed. 

Xx XX 

The first settlement was oral and the terms 
settled were final. Had a sale deed been execut¬ 
ed according to the settlement, the mortgage 
debt would have been fully satisfied. 

x X XX 

In the proceeding for transfer of sir land (I> 
stated that there was the settlement in pursu¬ 
ance of which my claim under the mortgage 
was satisfied.” 

Parbatsingh’s evidence is hardly in point 

(29) The above represents the essence of the 
case of the parties. The question which arises is 
whether there was anything settled which had the 
effect of releasing the security. Shri Bobde 
argues that as a result of the novated contract 
the debt was wiped out and the rights ‘inter se' 
were governed by the new agreement and aU that 
the plaintiffs could claim was the specific enforce¬ 
ment of the new agreement. He also contends 
that the sale-deed could have been presented for 
registration even though Nathu had not signed it. 
According to him, a mortgage is essentially a debt 
plus a security and the debt can be discharged by 
accord and satisfaction, the latter being either by 
payment or some promise. The contention of Shri 
Bobde is that there was accord between the par¬ 
ties when they agreed to satisfy the debt by trans¬ 
fer of lands and there was satisfaction inasmuch 
as the promise to do so was accepted. This Shri 
Bobde avers is fully borne out by the statements 
made before the Sub-Divisional Officer and the 
Debt Conciliation Board. 

(30) Many rulings were cited by the counsel 
appearing in the case bearing upon the exact 
manner and the scope of novation. Shri Bobde 
also relied upon authorities in which it is stated 


It is nobody’s case that any document was exe¬ 
cuted prior to the statement before the Board. 

(27) The evidence on this point by Dadoo is 
contradicted again by Nathu but this time he 
feigns lapse of memory. He said: 


that a debt can be extinguished by accord and 
satisfaction, the latter taking the shape of a bare 
promise. These authorities lay down well settled 
principles of law and more detailed reference to 
them is not necessary. The points contended for 
by Shri Bobde are stated in Halsbury’s Laws of 


“Personally I do not know of any application 
before Debt Conciliation Board. I do not re¬ 
member if my mother had taken any step in 

the Debt Conciliation Board.I had 

deposed in Katol Court that the mortgage and 
the decree were both unsatisfied and that 
nothing was transferred to the decree-holder 
Venkatrao till then.” 

(28) The plaintiffs on their side proved the 
mortgage deed and examined Venkatrao (P. W. 3) 
and Parbatsingh (P. W. 4) in proof of what 
happened between the parties. Venkatrao stated: 


England (Hailsham Edition) as follows: 

“An accord without satisfaction has no legal 
effect in discharging a debt. The original cause 
of action is not discharged so long as the satis¬ 
faction agreed upon remains executory. A 
tender of performance of the consideration is 
not sufficient. If, however, it can be shown 
that what the creditor accepted in satisfaction 
was the debtors’ promise, and not the perfor¬ 
mance of that promise, the original cause of 
action is discharged from the time when the pro¬ 
mise was made. 


“In the year 1939 at my house there was a settle¬ 
ment between me on one hand (sic) and Dadu, 
Ramrao and Narbadabai on the other. The settle¬ 
ment was that in full satisfication of the mort¬ 
gage in suit Dadu, Ramrao and Narbadabai 
• should .transfer four annas share in mouza Sipi- 


An accord is not a contract, and performance 
of it cannot be enforced by action against the 
debtor, who remains liable on the original cause 
of action until the satisfaction lias been execut¬ 
ed. . 


x 


X 
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The original cause of action is not discharged 
if the accord and satisfaction was effected by 
the fraud of the debtor, or if the satisfaction has 
been rendered nugatory by his act or default.” 

(Halsbury’s Laws of England, Vol. 7, page 236). 
This dictum is based on the osbervation of Lord 
Atkinson in — ‘Morris v. Baron & Co’, 1918 AC 1 
at p. 35 (A) and the cases cited by Shri Bobde 
merely reiterate the proposition. 

(31) In the case of mortgages also Hulsbury 
says: 

“The debt may be discharged by accord and satis¬ 
faction where, for example, the creditor accepts 
some consideration in full discharge, not being 
payment after the debt has become due of a 
smaller sum than the debt.” 

(Halsbury’s Laws of England, Vol. 23, page 498). 

This is exemplified also by ‘In re Goldburg; Ex 
parte Silverstone’ 1912-1 K. B. 384 (B) where it 
was laid down that if the mortgagee accepts 
worthless debentures in a company for the mort¬ 
gagor in substitution for his mortgage, he cannot 
subsequently rely on the mortgage. 

(32) In — ‘Krishnaswami v. Srinivasa’, A. I. R. 
1937 Mad 261 (C) Varadachariar and Horwill JJ. 
pointed out the three possible results of an agree¬ 
ment of this character. The learned Judges ob¬ 
served that in one view the new contract may it¬ 
self operate as a final and absolute discharge of 
the debt substituting a new relationship of vendor 
and vendee instead of the relationship of debtor 
and creditor. They pointed out that thereafter 
the only remedy which the vendee has is a suit 
for the specific performance of the new contract. 

(33) The learned Judges then pointed out that 
d second possible view is that the contract to sell 
some property operates only as a conditional dis¬ 
charge of the debt whether as a matter of law or 
on the basis of the presumed intention of the par¬ 
ties. The learned Judges observed that distinc¬ 
tion between the two views is that on the failure 
of the debtor to carry out the new contract by the 
execution of the sale-deed, the creditor is not con¬ 
fined merely to the remedy of its specific perfor¬ 
mance but may sue for the debt itself and that 
the creditor is not bound to sue for specific per¬ 
formance; the debtor may, however, claim a dis¬ 
charge if he shows readiness and willingness to 
fulfil the contract. 

(34) The learned Judges then state that a third 
possible view is that the contract to sell is an in¬ 
dependent matter and that till the sale is com¬ 
pleted the contract does not affect the rights of 
the creditor or the obligations of the debtor. 

(35) It may be pointed out here that these ob¬ 
servations were made by their Lordships in con¬ 
nection with section 92 of the Indian Evidence 
Act but these observations hold good in so far as 
the subject of novation is concerned. The appli¬ 
cation of these principles is exemplified in another 
case reported in the same volume — ‘Ellappa v. 
Sivasubramanian’, AIR 1937 Mad 293 (D). In 
that case there was an agreement to sell to the 
mortgagee a portion of the mortgaged property. 
Varadachariar J. held that till the title to the pro¬ 
perty intended to be sold in discharge of the mort¬ 
gage debt had passed, the security was not dis¬ 
charged nor the mortgage extinguished. 

(36) Shri Bobde claims that the present case 
falls within the first of the three categories point¬ 
ed out in the first case from Madras cited above. 
Shri Mangalmurti claims that it falls within the 
last category. It may be pointed out that if this 
case does not fall within the first category then it 
must fall within one of the next two and it does 


will still be answerable for the original debt. 

(37) Shri Bobde here relies upon two separate 
agreements. He says that even in 1939 the mort¬ 
gage security was completely extinguished and he 
refers to the statement made by Vyankatrao be¬ 
fore the Debt Conciliation Board in the Concilia¬ 
tion Case and before the Sub-Divisional Officer in 
the case regarding ‘Sir’ lands. 

(38) The question which arises is whether the 
mortgagees had accepted the lands themselves as 
a payment for the mortgage debt or had merely 
accepted the promise to convey those lands. There 
is no writing from which the exact terms of the 
agreement can be deduced. All that we have is 
that Vvankatrao and his co-mortgagee withdrew 
themselves from the array of creditors before the 
Debt Conciliation Board. Mere statement before 
the Debt Conciliation Board that the creditor did 
not press his claim before the Debt Conciliation 
Board does not lead to the discharge of the secu¬ 
rity. There is nothing to show that the security 
was released from the liability to pay the debt. 
All that had happened was that the creditors had 
agreed to take satisfaction of their mortgage debt 
by the conveyance of certain lands to them. From 
the material present before us it is impossible to 
reach the conclusion that the mortgagees had ac¬ 
cepted merely a promise and released the mort¬ 
gage security. 

(39) This conclusion is strengthened by the fact 
that in 1943 when Exhibit P-39 was executed 
there was an admission on the part of the deb¬ 
tors that the mortgage debt still subsisted. This 
is what the debtors stated: 

“Hence a total amount of Rs. 15,767/7/6 on 
account of the said mortgage deed and execu¬ 
tion case together is due by us to you. We ad¬ 
mit the same.” 

Similar admissions are to be found elsewhere also. 
Dadoo, whose statement in the executing Court 
is quoted in paragraph 22, stated clearly that it 
was decided that the debtors should pay off the 
debt by the transfer of lands. It would therefore 
appear that the debt was to be wiped away not 
by the promise but by the transfer of the lands. 
The same is also the purport of the agreement 
(Exhibit P-38)," which was to precede the execu¬ 
tion of the sale-deed. In that too four of the 
mortgagors admitted the continued existence of 
the mortgage debt. 

(40) It would thus follow that the mortgage debt 
was not at an end merely by reason of any agree¬ 
ment to transfer the lands. The extinguishment 
of the mortgage was to take place when the lands 
were actually transferred and whether we treat 
the agreement as an independent agreement 
bringing the case within the third category or as 
a contingent or conditional discharge, the result is 
the same. In — ‘Har Chandi Lai v. Sheoraj 
Singh’, AIR 1916 PC 68 (E) their Lordships of the 
Privy Council pointed out that if a novated agree¬ 
ment fails, the original mortgage is not affected. 
In that case there were two mortgages and it was 
held that on the failure of the mortgage of 1887 
which was novated agreement, the creditor mort¬ 
gagee of 1876 was wholly unaffected. This shows 
that a mortgage security which is the transfer of 
an interest in the land is not easily lost and can 
come to an end either by the payment of the mort¬ 
gage debt or by such other satisfaction as the 
mortgagee may by a novated agreement allow to the 
debtor. Payment, however, whether of the debt 
or satisfaction in the other way is a condition pre- 
ced‘ ’i to the extinction of the mortgage security. 
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wl > Whether there has been accord and satis- 
'• action is a question of fact (vide Chitty’s Law of 
Contracts, page 238) and the question in the pre¬ 
sent case also is one not of law but of fact. Did 
the mortgagee abandon his security and release it 
a -°rr: with the debt, taking only a promise on the 
part - ; the mortgagors to convey the lands as sa- 
‘ i Taction? We have read the entire evidence, the 
iCic/ant portions of which we have also reproduc¬ 
ed above. We are satisfied that such was not the 
agreement and all that the mortgagees had agreed 
to do was to accept payment, if made, in the shape 
ot transfer of the lands. This transfer never took 


piace and even today one of the mortgagors nam¬ 
ed Nathu stoutly denies that he ever agreed to 
such a course. The payment in the way agreed 
not having been made, it is impossible to hold — 
and we would bo reluctant to hold — that the 
mortgage security was set at naught and the debt 
or security discharged. 


(42) Shri Bobde contended that the document 
could have been presented for registration bind¬ 
ing at least those who had signed it. A mortgage 
cannot be redeemed in parts unless the mortgagee 
agrees, and the integrity of the mortgage in the 
present, case was never at any time broken. The 
mortgage had to be redeemed as a whole or not 
at all. Instead of payment of the money, the 
mortgagees had given the option to ether side to 
transfer lands. Till those lands were transferred, 
there was no redemption and, in our judgment, 
the case is covered by the second Madras case 
which we have quoted above. The mortgage secu¬ 
rity remained till either payment in redemption 
was made or the lands were transferred to the 
mortgagees. 


(43 > We see no force in this appeal. The appeal 
fails and is dismissed with costs. 


B 'G.M.J. 


Appeal dismissed. 


A.I.R. 
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Gopalrao Damodarji, Food Procurement Inspec¬ 
tor. Di.st. Bhandara. Petitioner v. State Govt, of 
Madhya Pradesh and another, Respondents. 


Islisc. Pctn. No. 64 


of 1953, D/- 7-8-1953. 


Constitution of India, Art. 311 (2) — Reasonable 
'•opportunity. 

If the civil servant is not at all apprised 
of the record of his past service, nor is he 
informed that it will be taken into account 
in order to decide tne question of punishment, 
he cannot be deemed to have been given a 
“reasonable opportunity" to show cause against 
the proposed action. Normally, the question 
of punishment is linked up with the gravity 
of the charge, and the penalty that is in¬ 
flicted is proportionate to the guilt. Where 
the charge is* trivial and ‘prima Jade’ merits 
only a minor penalty, a civil servant may 
not even care to defend himself in the belief 
that only such punishment as would be com¬ 
mensurate with his guilt will be visited on 
him. In such a case, even if in the show 
cause notice a more serious punishment is 
indicated than what the Ending of guilt 
warrants, he cannot be left to guessing for 
himself what other possible reasons have 
impelled the proposed action. It is not, there¬ 
fore, sufficient that other considerations on 
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which a higher punishment is proposed are 
present in the mind of the competent autho¬ 
rity or are supported by the record of service 
of the civil servant concerned. In a case 
where these factors do not form part of any 
specific charge and do not otherwise figure in 
the departmental enquiry, it is necessary that 
they should be intimated to the civil servant 
m order to enable him to put up proper 
defence against the proposed action. 

(Para 10) 

Thus where the petitioner was only supplied 
with a report of the enquiry in which the 
considerations that led the Director of Food 
Supplies to inflict a higher punishment were 
never adverted to and it was even proposed 
that he should be reinstated and posted to 
the new districts of the division, but the 
petitioner was not afforded access to the 
record of his service and was not given a 
reasonable time to show cause against the 
adverse remarks contained therein. 

Held, that the requirements of Art. 311(2) 
were not fulfilled and consequently the orders 
terminating his services could not be main¬ 
tained. AIR 1948 PC 121, Rel. on. (Para 12) 

S. P. Kotwal, for Petitioner; T. P. Naik, AddL 
Govt. Pleader, for Respondents. 

CASE REFERRED: 

(A) (’48) AIR 1948 PC 121: 75 Ind App 225 (PC) 

(Pr 11) 

ORDER: This is an application under Article 
226 of the Constitution against the orders of the 
respondents terminating the petitioner’s service. 

(2) The petitioner is Shri G. D. Dalai who was 
employed as Pood Procurement Inspector in the 
Food Department of the State Government. On 
the 10th March 1946 he was posted at Adyar in 
Bhandara District. While serving at that place 
he was prosecuted on a charge of receiving illegal 
gratificaticn from one Chindhu Kunbi but was 
discharged on the 12th July 1947 on the ground 
that no ‘prima facie’ case was made out against 
him. Sanction for the prosecution was accorded 
by respondent 2 Shri P. S. Lawale who was then 
Deputy Commissioner, Bhandara. 

(3) Further facts of the case are given in the 
order of respondent 2, dated the 30th June 1952, 
which is the subject of the present proceedings. 
On termination of the criminal case, the Food 
Officer, Bhandara, wrote to the Deputy Commis¬ 
sioner that it would be no use starting a depart¬ 
mental enquiry against the petitioner as the evi¬ 
dence would be tne same as was tendered in the 
criminal case. On tne 20th August 1947, however, 
the Deputy Commissioner wrote to the Commis¬ 
sioner. Chhattisgarh Division, informing him that 
he was holding a departmental enquiry against 
the petitioner to find out whether he was negli¬ 
gent in not prosecuting Chindhu Kunbi. In reply 
the Commissioner, Chhattisgarh Division, wrote 
to the Deputy Commissioner that an acquittal or 
discharge in a criminal case was not necessarily a 
bar to a departmental enquiry, and asked for the 
record of the criminal case and the district office 
file on the subject tc find out whether there was 
sufficient material to hold a departmental enquiry 
on a charge of bribery. At the same time he 
directed the Deputy Commissioner to expedite tne 
departmental enquiry that he had referred to. 

(4) On enquiry by the Food Officer, Bhandara, 
it was found that there was no negligence on 
the part of the petitioner in not prosecuting 
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Chindhu Kunbi. The only fault that he discovered 
was that he had not sent his diaries during that 
period to his superior officers. He made a report 
accordingly on the 16th December 1947. The 
Deputy Commissioner accepted the report and 
recommended to the Commissioner, Chhattis- 
carh Division, on the 26th January 1948 that the 
petitioner should be reinstated in service. He also 
enclosed with his communication the record of 
the criminal case. 

( 5 ) By this time Bhandara District was trans¬ 
ferred to Nagpur Division. In his Memorandum 
dated the 20th February 1948, the Commissioner, 
Nagpur Division, wrote to the Deputy Commis¬ 
sioner that the conduct of the petitioner was held 
not to be free from suspicion by the Magistrate 
as observed in paragraph 5 of his judgment and 
accordingly directed him to hold a departmental 
enquiry. ‘The Deputy Commissioner thereon 
framed the following charges, viz., 

“(1) That you were negligent in not prosecuting 
one Chindhu of Maloda who attempted to 
smuggle rice without permit into Nagpur 
district in May 1946; and 

<2) That you failed to maintain your diaries 
for the work done by you and to submit 
the same to me on due dates.” 

The enquiry w'as made by the Food Officer who 
submitted his report on the 31st March 1948 re¬ 
iterating his former findings. The papers were 
then submitted to the Commissioner, Nagpur 
Division. In his forwarding note the Deputy 
Commissioner accepted the findings of the Food 
Officer and also referred to certain orders regard¬ 
ing the termination of the petitioner’s service as 
a measure of retrenchment. The Commissioner. 
Nagpur Division, passed an order on the 8th 
September 1948 accepting the findings of the 
■enquiring officer and awarding the following 
punishment: 

“Suspension for the period during which Shri 
Dalai has already remained under suspension, 
i.e., from 1-4-1947 to the date of termination 

of his services.” 

The orders regarding retrenchment, it appears, 
were ultimately not given eflect to, and are, 
therefore, no longer pertinent to these proceed¬ 
ings. 

(6) The petitioner appealed to the State Gov¬ 
ernment which, on the lltli October 1951, passed 
the following order: 

-The notice dated the 24th February 1948. served 
by the Deputy Commissioner, Bhandara, on 
Shri G. D. Dalai, Food Procurement Inspector, 
terminating his services after one month from 
the date of service thereof and the order of 
the Commissioner, Nagpur Division, dated the 
8th September 1943, in the departmental enquiry 
against Shri Dalai are set aside as bad in law 
and the case is remanded to the Director of 
Food Supplies, for fresh decision on merits after 
complying with Article 311 (2) of the Constitu¬ 
tion.” 

This order was passed on the advice of the Legal 
Department of the State Government that the 
punishment not being awarded by the appointing 
authority was bad in law. By the time the above 
order was passed respondent 2 who was the 
Deputy Commissioner of Bhandara when the peti¬ 
tioner^ was prosecuted on the charge of bribery, 
had become the Director of Food Supplies and 
took up the enquiry. Under his directions the 
Deputy Director of Food Supplies sent to the 
petitioner a show cause notice dated the (nil) 
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December 1951, enclosing therewith a copy of the 
report of the Food Officer, Bhandara, dated the 
31st March 1948. The relevant part of the notice 
is reproduced below: 

“A copy of the report of the enquiring officer in 
the departmental enquiry held against you in 
Bhandara district is enclosed. Please show cause 
within 15 days from the date of receipt of this 
notice as to why your services should not be 
dispensed with.” 

(7) In his order dated the 30th June 1952 res¬ 
pondent 2 accepted the finding of the enquiring 
officer that there was no negligence on the part 
of the petitioner in not prosecuting Chindhu 
Kunbi. He, however, found him guilty of not 
submitting his diaries to his officers, holding that 
ignorance of the rules on the subject was no 
excuse. In the same order he determined the 
question of punishment, and taking into consi¬ 
deration the past record of the petitioner, passed 
the following order: 

“I feel, therefore, that though the charge of 
non-maintenance of diaries by itself may not 
justify an order of terminating his services, 
there is enough material as detailed above to 
hold that Shri Dalai is not a fit person to be 
retained in this department. I order, therefore, 
that the services of Shri Dalai should be ter¬ 
minated forthwith.” 

(8) The above order, according to the petitioner, 
offends against the provisions of Article 311(2) 
in that— 

(1) the question of his guilt and that of punish¬ 
ment were determined by one order; and 

(2) the quantum of punishment was assessed on 
extraneous considerations of which he was 
not given any notice. 

As against this contention the learned Govern¬ 
ment pleader contended that Article 311 (2) 

creates no right in a civil servant whereby he 
can claim to be heard on Lhe question of his 
guilt and that as regards the punishment, the 
competent authority is entitled to take into con¬ 
sideration his previous record since he has to 
determine the extent of the penalty with refer¬ 
ence to a particular person and not in the 
abstract. 

(9) It is not necessary for purposes of the 

instant case to determine whether under Article 
311 (2) of the Constitution a civil servant is 
entitled to contest the finding regarding his guilt 
while showing cause against the punishment that 
is proposed. We assume that the enquiry held 
was proper and the finding against the petitioner 
regarding the non-maintenance of the diaries is 
well based. The question is whether despite the 
failure of respdt. 2 to intimate to the petitioner 
his past record of service, as a ground on which 
he proposed to assess the measure of punish¬ 
ment, it can be held that a “reasonable opportu¬ 
nity”. as contemplated by Article 311 (2), of 

showing cause against the proposed action was 
given to the petitioner. 

(10) It was not disputed that the competent 
authority is entitled to take into consideratior 
the record of a civil servant’s past service in ordf 
to determine the quantum of punishment. What, 
however, was contended was that if the civil! 
servant is not at all apprised of the record of. 
nis past service, nor is he informed that it will 
be taken into account in order to decide the 
question of punishment, he cannot be deemed t( ; 
have been given a “reasonable opportunity” tif 
show cause against the proposed action. Normally 
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the question of punishment is linked up with the 
gravity of the charge, and the penalty that is 
inflicted is proportionate to the guilt. Where the 
charge is trivial and ‘prima facie’ merits only a 
minor penalty, a civil servant may not even care 
to defend himself in the belief that only such 
punishment as would be commensurate with his 
guilt will be visited on him. In such a case, even 
if in the show cause notice a more serious punish¬ 
ment is indicated than what the finding of guilt 
warrants, he cannot be left to guessing for him¬ 
self what other possible reasons have impelled the 
proposed action. It is not, therefore, sufficient that 
other considerations on which a higher punish¬ 
ment is proposed are present in the mind of the 
competent authority or are supported by the 
record of service of the civil servant concerned. 
In a case where these factors did not form part 
of any specific charge and did not otherwise 
figure in the departmental enquiry, it is necessary 
that they should be intimated to the civil servant 
in order to enable him to put up proper defence 
against the proposed action. 

(ID) In — ‘High Commissioner for India v. 
I. M. Lair, AIR 1948 PC 121 (A) their Lordships 
of the Privy Council, while dealing with the in¬ 
terpretation of Section 240 (2) of the Government 
of India Act, 1935, approved of the following 
observations of the Honourable the Chief Justice 
of the Federal Court representing the majority 
view of the Court, viz., 

“It does however seem to us that the sub-section 
requires that as and when an authority is 
definitely proposing to dismiss or reduce in rank 
% member of the civil service he shall be so 
told and he shall be given an opportunity of 
putting his case against the proposed action and 
as that opportunity has to be a reasonable op¬ 
portunity, ‘it seems to us that the section 
requires not only notification of the action 
proposed but of the grounds on which the 
authority is proposing that the action should be 
taken,’ and that the person concerned must 
then be given a reasonable time to make his 
representation against the proposed action and 
the grounds on which it is proposed to be taken.” 

(Underlining (here in single quotation) is ours). 
Article 311 (2) of the Constitution is in terms 
similar to Section 240 (2) of the Government of 
India Act, 1935, except that it includes removal 
also within its ambit. The above observations, 
therefore, apply with equal force to a case arising 
under the Constitution. In order, therefore, that 
the requirements of Article 311(2) should be 
deemed to be satisfied, it is not only necessary 
that the proposed action is intimated to the civil 
servant concerned but also that he should be duly 
informed of the grounds on which the action is 
proposed to be taken. 

(12) Judged on this principle, it cannot be held 
in the instant case that the requirements of Art. 
311 (2) were duly complied with. The petitioner 
was only supplied with a report of the enquiry in 
which the considerations that led respondent 2 
to inflict a higher punishment were never ad¬ 
verted to and it was even proposed that he should 
be reinstated and posted to the new districts of 
the Chhattisgarh division. As the petitioner was 
not afforded access to the record of his service 
and was not given a reasonable time to show 
cause against the adverse remarks contained 
therein, the requirements of Article 311 (2) were 
not fulfilled and consequently the orders termi¬ 
nating his services cannot be maintained. 

(13) The application is accordingly allowed and 
the orders of the respondents terminating the 


petitioner’s services as a measure of punishment 
are quashed. The State Government shall be at 
liberty to take such action against the petitioner 
according to law as it may deem fit. In the cir¬ 
cumstances of the case we make no order as to 
costs. The outstanding amount of the security 
shall be returned to the petitioner. 

A / H.G.P. Order accordingly. 
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CHOUDHURI J. 

Fakira Krishnaji, Appellant v. Ganpat Sakha- 
ram and otheis, Respondents. 

Second Appeal No. 1034 of 1946, D/- 11-2-1953, 
from appellate decree of 1st Class Addl. Dist. J., 
Akola, D/- 31-8-1946. 


(a) Trusts Act (1882), S. 48 — Decision of 
majority — (Religious endowments — Joint 
trustees). 

The majority decision, in order to be binding 
on the entire body of the trustees, should 
have been arrived at after due deliberations 
by all the trustees. Where it was an act of 
the majority alone it will not be binding on 
the minority. Case law discussed. (Para 13) 
Anno: Trusts Act, S. 48 N. 1. 


(b) Berar Land Revenue Code (1928), S. 174 
(3) — Previous Consent — (Evidence Act (1872), 
S. 115). 

Where the consent is not obtained previous 
to the sales, there would be no waiver of right 
of a person to pre-empt the sales. (Para 15) 
Anno: Evidence Act, S. 115 N. 47. 


(c) Religious endowments — Trustee — Wahi 
watdar of temple — Suit. 

The wahiwatdar of a Deosthan can main¬ 
tain the suits for pre-emption on behalf of 
the Deosthan. AIR 1926 Nag 351; AIR 1928 
Nag 217(2), Rel. on. (Para 17) 


(d) Trusts Act (1882), S. 48 — Suits by one of 
iveral trustees — (Religious endowments — 

rustees). 

Where although the agreement not to pre¬ 
empt was the outcome of the decision of the 
majority of the three out of the five ‘panchas, 
it was evidently not for the benefit of tne 
Sansthan whose interest they were bound to 
protect, the pre-emption suit could be main¬ 
tained by one of the ‘panchas’ as the suit was 
for the benefit of the Sansthan. The non- 
joinder of recalcitrant ‘panchas’ who figured as 
witnesses in the litigation against the Sans¬ 
than does not at all affect the representation 

of the Sansthan. Case law discussed. 

(Para 

Anno: Trusts Act, S. 48 N. 3. 

G. R. Mudholkar, for Appellant; D. G. Desh- 
anHp fnr R.fisnondent No. 2. 


lSES referred : 

.) (’83) 6 Mad 270 < Prs 10, 12, 14; 

> (’ll) 34 Mad 406: 7 Ind Cas 422 

(Prs 10, 12, 13, 19, 20> 

!> (’16) AIR 1916 Mad 692: 39 Ma ( d pr g 9 i 0 14> 
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<D) (’07) 5 Cal LJ 527 (Prs 10, 19, 21) 

(E) (’26) AIR 1926 Nag 351: 94 Ind Cas 703 

(Prs 11, 17) 

(F) (’28) AIR 1928 Nag 217(2): 107 Ind Cas 663 

(Prs 11, 17) 

(G) (’45) AIR 1945 Cal 268: 39 Cal WN 37 

(Prs 11, 21, 22) 

(H) (’47) 51 Cal WN 383: ILR (1946) 2 Cal 447 

(Prs 11, 20) 

JUDGMENT: This is an appeal filed by the 
original plaintiff Krishnaji against the judgment 
and decree of the First Additional District Judge, 
Akola, in Civil Appeal No. 60-A of 1946 arising 
out of Civil Suit No. 15-A of 1946 of the Court 
of the Additional Civil Judge, Class II, Akola. 
The judgment in this appeal will dispose of 
Second Appeal No. 1035 of 1946 arising out of 
Civil Appeal No. 58-A of 1946 decided by the First 
Additional District Judge, Akola, arising out of 
Civil Suit No. 16-A of 1946 decided by the Addi¬ 
tional Civil Judge, Class II, Akola. 

(2) The appeals arise out of suits for pre-em¬ 
ption filed by the plaintiff Krishnaji. During 
the pendency of the second appeal, Krishnaji 
died. His son Fakira has been brought on record 
as the appellant. 

(3) In Civil Suit No. 15-A of 1946 the plaintiff 
asked for pre-emption of 2 acres and 20 gunthas 
of land i.e. l/5th share of the eastern portion of 
field S. No. 8/2 of Lavkhed, taluq Balapur, which 
was obtained by the defendant no. 2 Narayan 
from defendant no. 1 Ganpat under the sale deed 
dated the 29th March 1944 (Exhibit 3 D-9). In 
Civil Suit No. 16-A of 1946, the same plaintiff 
asked for pre-emption of 3/5th share in the same 
survey number purchased by the defendants 
Narayan Ganpat and Keshao Maruti under the 
sale deed dated the 4th April 1944 (Exhibit 3 
D-8). The Maroti Sansthan (defendant no. 3) 
which is an occupant of Survey No. 8/1 filed Civil 
Suits Nos. 17-A of 1946 and 18-A of 1946 for pre¬ 
emption of the above shares. All the four suits 
were consolidated with the consent of the parties 
with Civil Suit No. 15-A of 1946. 

(4) It will be clear from the above facts that 
the litigation is between two rival occupants of 
field Survey No. 8/2 of mouza Lavkhed. It is 
admitted that both the plaintiff and Maroti 
Sansthan (defendant no. 3) own separately Sur¬ 
vey Nos. 8/3 and 8/1 of mouza Lavkhed and that 
the latter has a preferential right of pre-emption 
having a larger interest. One Sakharam owned 
Survey No. 8/2, area 13 acres & 12 gunthas in this 
village. He had five sons. Ganpat (respondent 
no. 1) in the present appeal is one of them. He 
sold his joint l/5th share of the Survey No. 8/2 
to the respondent no. 2 Narayan Ganpat by the 
sale deed dated 29th March 1944 (Exhibit 3 D/9) 
for an apparent consideration of Rs. 160/-. 
Sakharam’s two sons Rodi and Sampat and grand¬ 
son Rajaram (respondents in Second Appeal No. 
1035 of 1946) sold their 3/5th joint share in field 
Survey No. 8/2 to Narayan Ganpat and Keshao 
(respondents Nos. 1 and 2 in Second Appeal No. 
1035 of 1946) under sale deed dated the 4th April 
1944 for an apparent consideration of Rs. 300/- 
(Exhibit 3 D-8). 

(5) The plaintiff-appellant brought the two 
suits for pre-emption alleging that the majority of 
the ‘panchas who managed the Maroti Sansthan 
(respondent no. 3) had agreed not to pre-empt 
the aforesaid sales obtained by the respondent 
Narayan Ganpat. The plaintiff also stated that 
the Maroti Sansthan could not maintain the suits 
for pre-emption instituted on its behalf in view 
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of the above agreement. He, therefore, claimed 
for a declaration of his right to pre-empt the two 
sales dated the 29th March 1944 (Exhibit 3 D-9) 
and the 4th April 1944 (Exhibit 3 D-8). The 
plaintiff also stated that the prices stated therein 
were inflated. 

(6) The respondents Narayan Ganpat as well 
as the Maroti Sansthan denied the alleged agree¬ 
ment made by the ‘panchas’ of the Maroti San¬ 
sthan not to pre-empt the two sales. They 
contended that the respondent Narayan Ganpat, 
who is the working Patel, is the ‘de facto’ wahi- 
watdar of the temple of the Maroti Sansthan 
(respondent no. 3). He, as the wahiwatdar, has a 
right to act for the benefit of the Sansthan and 
filed these pre-emption suits on behalf of that San¬ 
sthan which holds a larger share and has there¬ 
fore a right to pre-empt in preference to the claim 
of the plaintiff who has a smaller share. 

(7) The Court of the first instance held that 
the fair price of the land sold under sale deed 
dated the 29th March 1944 (Exhibit 3 D-9) was 
Rs. 100/-, and of the land sold under sale deed 
dated the 4th April 1944 (Exhibit 3 D-8) was 
Rs. 300/-. and that the Maroti Sansthan (respon¬ 
dent no. 3) was entitled to pre-empt the two sales 
in preference to the plaintiff-appellant. The 
Court of the first instance also held that the 
Maroti Sansthan (respondent no. 3) could claim 
pre-emption in preference to the plaintiff in spite 
of the agreement of the majority of the ‘panchas’ 
undertaking not to file a pre-emption suit. The 
Maroti Sansthan was, therefore, allowed to pre¬ 
empt the two sales for the prices mentioned above. 
The lower appellate Court confirmed the findings 
of the Court of the first instance and dismissed 
the two appeals filed by the plaintiff. 

(8) In the first appeal, the following points 
were raised and determined: 

(i) Did a majority of the Panchas of the 
Maroti Sansthan decide not to pre-empt the 
sale as alleged? 

(ii) Was defendant Narayan Gapat wahi- 
watdar Panch of the Maroti Sansthan? 

(hi) Was he or any other Panch competent to 
maintain the suit for pre-emption? Were 
they for the benefit of the Sansthan? 

(iv) Had the lower Court no jurisdiction to over¬ 
ride the decision of the majority of the 
Panchas? 

(v) What was the market price and the fair 
consideration of the property in suit at the 
date of the sale? 

(9) The lower appellate Court held that the 
decision of the three ‘panchas’ (Exhibit P-7) not 
to file the pre-emption suits was evidently detri¬ 
mental to the interest of the deity and therefore 
was not effective. The lower appellate Court also 
held that Narayan Ganpat (respondent no. 1) 
was appointed a wahiwatdar or a ‘de facto’ mana¬ 
ger by the five ‘panchas’, and as such his will 
ought to prevail in all matters in the manage¬ 
ment of the Sansthan overriding the majority 
view, and the suit for pre-emption brought on 
behalf of the Maroti Sansthan was competent as 
it was for its benefit. The market value of the 
two sales fixed by the trial Court was confirmed 

(10) It was argued on behalf of the appellant 
that the majority of the ‘panchas’, who were in 
charge of the management of the Maroti San¬ 
sthan, decided by agreement dated the 10th March 
1945 (Exhibit P-7) not to pre-empt the two sales 
obtained by Narayan Ganpat respondent no. 2 
in respect of the portions of land in Survey No! 
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8/-» an ^ view of this agreement the Maroti 
Sans than is not entitled to enforce its right of 
pre-emption under section 174(3) of the Berar 
Land Revenue Code as against the right of the 
appellant. It was further contended that even 
it it be presumed that Narayan Ganpat was the 
manager of the Maroti Sansthan, then too, he 
cannot override the decision of the majority as 
stated in the agreement (Exhibit P-7) and main¬ 
tain a suit for pre-emption on behalf of the San¬ 
sthan. Reliance was placed on — ‘Teramath v. 
Lakshmi’, G Mad 270 (A). — ‘Kunhan v. Moorthi’, 

34 Mad 406 (B ), — ‘Nethiri Menon v. Gopalan 
Nail-’, AIR 1916 Mad 692 (C). — ‘Kokilasari Dasi 
v. Mohunt Rudranand Goswami 5 Cal L. J. 527 
(D). 

(ID As against this it was contended on behalf 
of the respondents that the manager of the pro¬ 
perties of the deity could maintain a suit on 
behalf of the deity and as it is for its benefit 
he could override the* majority decision of the 
'panchas’. Reliance was placed on — ‘Nandkishor- 
das v. Kala Bai\ AIR 1926 Nag 351 (E); — ‘Mt. 
Vidiabai v. Shri Sheoji Mandir, Mohgaon’, AIR 
1928 Nag 217(2) (F); — ‘Jyoti Prosad v. Jahor 
Lai’. AIR 1945 Cal 268 (G); — ‘Gopal Jew v. 
Baldeo Narain Singh’, 51 Cal WN 383 (H). 

(12) In — ‘Teramath v. Lakshmi (A)’ (cit. sup.) 
he majority decision of the trustees was held 

binding on the dissentient minority as the terms 
of the ‘kanam’ were beneficial to the Deosthan. 

This case was referred to in — ‘Kunhan v. Moorthi 
(Bp (cit. sup.) in which it was held as follows: 

“The rule that in the case of charitable 
trusts, the act of the majority will be binding 
on the minority only applies when such act is 
done after full opportunity given for mutual 
discussion by all the members. When the act 
is done after mutual discussion when the mino¬ 
rity had an opportunity to record their dissent 
it will be the act of the whole body; otherwise 
it will be the act of the majority alone and will 
not bind the minority.” 

(13) It would thus appear that the majority 
decision, in order to be binding on the entire 
body of the trustees, should have been arrived 
at after due deliberations by all the trustees. In 
the present case, the letter dated the 10th March 
1945 (Exhibit P-7) has been executed by three 
out of the five trustees, namely, Maroti son of 
Ashru, Faldra son of Krishnaji and Sukdeo son 
of Chihu, in favour of Krishnaji Mahadaji that 
the Maroti Sansthan will not pre-empt the two 
sales dated the 29th March 1944 and the 4th April 
1944 (Exhibit 3 D-9 and Exhibit 3 D-8) which 
were executed in favour of one of the ‘panchas’ 
Narayan Ganoat who has not signed the above 
letter. Fakira* (P. W. 1) is the present appellant. 

He is also one of the ‘panchas’ of the Maroti 
Sansthan. and he was evidently instrumental in 
bringing the majority decision not to pre-empt the 
sales on behalf of the Sansthan. This decision 
was evidently beneficial to his father and against 
the interest of the Maroti Sansthan. He admits 
that the meeting of the ‘panchas’ was held at 
Namdeo Path’s house. Sukhdeo (P. W. 4^ was 
present. The vendor Ganpat (defendant No. D 
and the other ‘panch’ Shioram were called.^ but 
they did not come. Shioram (3 D. W. 3) admits 
that he was not present at the time of the decision 
when the letter (Exhibit P-7) was executed. It is 
thus clear that it was an act of the majority 
alone and as such will not be binding on the 
minority as laid down in — ‘Kunhan v. Moorthi 
(B)’ (cit. sup.). 


(Choudhuri J.) A. I.%, 

(14) Following ‘Teramath v. Lakshmi (A)’ (cifc 
sup.) their Lordships held in — 'Nethiri ‘Menon 
v Gopalan Nair (O’ (cit. sup.) that an act of 
the majority of a body of charitable trustees binds 
the whole body. A mortgage purporting to be on 
behali of all but executed only by a majority of 
the trustees when the others have declined to join 
in its execution is binding on all the trustees. The 
mortgage was for the benefit of the trust. The 
case is not in point here as the agreement (Exhi¬ 
bit, P-7) on the face of it was detrimental to the 
interest of the Maroti Sansthan. 

(ID The letter (Exhibit P-7) was executed nearly 
a year after the two sales by the occupants of 
S. No. 8/2 in favour of Narayan Ganpat, res¬ 
pondent No. 2. Sub-section (3) of Section 174 of 
the Berar Land Revenue Code lays down the rule 
of estoppel. It is essential that the consent should 
be previously obtained in writing and should be 
of all the occupants in the survey number. Im 
tne present case, the consent not having been 
obtained previous to the sales, there would be no 
waiver of right of Maroti Sansthan, respondent 
No. 3, to pre-empt the sales. 

(16) The next question for consideration is 
whether the suit brought on behalf of the Maroti 
Sansthan, respondent No. 3, for pre-empting these 
two sales is maintainable. It has been admitted 
by Fakira (P. W. 1) himself that Narayan Ganpat, 
respondent No. 2. is alone the wahiwatdar of the 
Sansthan. Maroti (P. W. 5) also admits that he 
and the plaintiff cultivated the land jointly, and 
it was in the interest of the Sansthan to pre¬ 
empt the land in suit. The decision, that Maroti 
Sansthan would not file any suit for pre-emption, 
was by a bare majority of one, and that too, of 
Fakira who was interested in the decision as it 
prevented the Maroti Sansthan from enforcing its 
preferential right as against the right of Fakira’s 
father Krishnaji. 

(17) There is evidence on record to show that 
Narayan Ganpat, respondent No. 2, is the wahi-j 
watdar of the Maroti Sansthan (respondent No.J 
3). He could certainly maintain the suits for pre-; 
emption on behalf of the Sansthan. In — ‘Nand-' 
kishordas v. Kala Bai (E)’ (cit. sup.) it has been 
held that— 

“The manager of the properties of the deity 
is in the position of the next friend of an 
infant plaintiff and the Court should allow him 
to sue as representative of the deity even if 
there were any flaw in his title to be the 
Mahant of the temple.” 

Similar view was expressed in — ‘Mt. Vidiabai v. 
Shri Sheoji Mandir Mohgaon (F)’ (cit. sup.). 

(18) But as the interest of Narayan Ganpat 
was adverse to that of the Sansthan, he having 
taken the two sales in his own name, Sheoram. 
one of the ‘panchas’ of the Sansthan who was 
not a signatory to the agreement (Exhibit P-7». 
was rightly allowed to be substituted in place of 
Narayan Ganpat to continue the suit for pre- 
emotion on behalf of the Maroti Sansthan. The 
question therefore is whether the suits on behalf 
of the Maroti Sansthan by one of the ‘panchas’ 
are maintainable without impleading the remain¬ 
ing ‘panchas’ as olaintiffs or defendants. 

(19) It was held in — ‘Kunhan v. Moorthi (B> 

(cit. sup.) that— 

“When the right to the relief claimed has 
accrued to the joint trustees, the institution ol 
a suit by some only without having consulted 
the remaining trustees, even where they have 
not perversely refused to join cannot be a 
ground for dismissing the suit. Although .he 
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interest of the co-trustees is joint and indivi¬ 
sible, it is fully represented when they are all 
on the Record on one side or the other.” 

Similar view 7 was taken in — ‘Kokilasari Dasi v. 

Mohunt Rudranand Goswami (D)’ (cit. sup.) 

which is as follows: 

“Where property belonging to an endowment 
is sought to be recovered from a third party, 
who asserts that he is the owner thereof, all 
the trustees of the endowment should be made 
parties to the suit, and such of them as refuse 
to join as plaintiffs, should be made defendants. 
All the trustees should ordinarily be co-plaintiffs, 
and only such of them should be made defen¬ 
dants as are unwalling to be joined as co¬ 
plaintiffs or have done some act precluding 
them from being plaintiffs, because where the 
administration of the trust is vested in several 
trustees, they all form, as it were, but one col¬ 
lective trustee and they must exercise the 
powers of their office in their joint capacity. 
Their interest and authority being equal and 
undivided, they cannot act separately, but all 
must join.” 

(20) So also in — ‘Gopal Jew 7 v. Baldeo Narain 
Singh (H)’ (cit. sup.) cited by the learned coun¬ 
sel for the respondents, it was held that— 

“Apart from the right of suit in their own 
right of the three classes of persons, namely, 
shebaits, prospective shebaits and worshippers, 
the deity has a right of action of its own to 
protect its own interest. 

As the deity must of necessity act through 
human agency, the person obviously and pri¬ 
marily entitled to exercise the right of the deity 
is the shebait or shebaits acting in a body.” 

In — ‘Kunhan v. Moorthi (B)’ (cit. sup.) the 
suit was for redemption of the trust property 
brought by one out of the seven trustees. The 
remaining six trustees were defendants. It was 
held that one trustee can sue for redemption 
without consulting the other trustees or making 
them co-plaintiffs. Such misjoinder was not fatal 
to the suit. The main question for consideration 
in the above case was whether the interest of the 
deity was sufficiently represented. 

(21) In — ‘Jyoti Prosad v. Jahor Lai (GV (cit. 
sup.) the question whether all the trustees should 
be joined as plaintiffs in a suit brought on behalf 
of the temple was considered. The decision in — 
‘Kokilasari Dasi v. Mohunt Rudranand Goswami 
(DP (cit. sup.) relied on by the appellant was 
referred, and the test laid down was as follows: 

“Where there are more trustees than one, 
none of them can, save in exceptional cases, 
act otherwise than jointly with the others, for 
the authority of trustees is a joint and not a 
several authority. Shebaits are not trustees in 
the strict sense of the term as understood in 
English law but the same principle of. unity 
among co-trustees has been extended to the 
case of co-shebaits. Where there are several 
shebaits, they are deemed to constitute one 
body, as it were, in the eye of law 7 , and none 
of them can claim to represent the deity in 
part or to possess any specific share or interest 
in deity’s property. Ordinarily, therefore, all the 
shebaits should, if possible, join in a suit on 
behalf of the deity, and only such of them 
should be made defendants as are unwilling to 
be Joined as co-plaintiffs or have done some act 
precluding them from being plaintiffs. It cannot 
however be maintained as an absolute rule of law 
that all the co-shebaits must join in represent¬ 


ing the deity. The rule is subject to exceptions, 
ancl circumstances may exist in which the deity 
may be validly represented by some only of the 
shebaits, and even by a person who is not a 
shebait. Where a suit is a suit by the deity 
represented by some of its shebaits, the ques¬ 
tion whether or not the other shebaits should 
be joined as parties is often, in the last ana¬ 
lysis, a mere question of procedure and' expe¬ 
diency: the test is whether or not, having regard 
to all the circumstances of the case, the interest 
of the deity may be said to be sufficiently 
represented.” 

(22) Applying the test as laid down in — ’Jyoti 
Prosad v. Jahor Lai (GF (cit, sup.) in the pre-, 
sent case, it would appear that the agreement 
contained in the letter (Exhibit P-7) dated the, 
10th March 1945. although it was the outcome 
of the decision of the majority of the three out 
of the five ‘panchas’, was evidently not for the 
benefit of the Sansthan whose interest they were! 
bound to protect. Under the circumstances, thej 
pre-emption suit could be maintained by Shioram j 
who was one of the ’panchas’ as the suit was fori 
the benefit of the Sansthan. Gut of the five| 
‘panchas’, Fakira is already substituted as plain¬ 
tiff in place of his deceased father who died during 
the pendency of the appeal. Narayan Ganpat is 
defendant No. 2. and Shioram is representing the 
Maroti Sansthan. The nonjoinder of the two 
remaining recalcitrant ’panchas’ who have figured 
as witnesses in the present litigation against the 
Maroti Sansthan does not at all affect the repre-| 
sentation of the Maroti Sansthan. I accordingly! 
reject the appellant’s second line of argument that 
there was no valid suit by the deity. In my 
opinion the suits for pre-emption maintained by 
the ‘panch’ Shioram would in the circumstances 1 
of the case be equally competent. Respondent 
No. 2 Narayan Ganpat has an interest adverse to 
the Sansthan and, although a wahiwatdar. was 
rightly precluded from continuing the suit on 
behalf of the Sansthan. 

(23) For the reasons recorded above, this appeal 
as well as Second Appeal No. 1035 of 1940 fail 
and are dismissed with costs. 

B / D.H. Appeals dismissed. 
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HEMEON J. 

Bajirao Yeshvvantrao, Appellant v. The State. 

Criminal Appeal No. 257 of 1952, D/- 26-2-1953,. 
from order of Addl. Sessions J., Chhindwara, D/- 
26-8-1952. 

(a) Criminal P. C. (1898), S. 195 (1) (c) — 
Offences under Ss. 4G8 and 474, Penal Code. 

Where certified copies of the sale deed and 
not the original were filed in the previous 
proceedings the absence of a complaint under 
S. 195 (1) (c) would not operate as bar to the 
trial of the accused under S. 468 of the Penal 
Code: and a complaint under the aforesaid 
clause is not necessary in respect of the 
offence under S. 474 of the Penal Code: but 
even if it could be held that the offence 
which is punishable under that section is one 
which is described in S. 463 the absence of 
a complaint in respect of it would not operate 
as a bar to the trial of the accused for the 
reason that the original sale deed had not 
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been filed in the previous proceedings. 

(Para 5) 

Anno: Criminal P. C., S. 195 N. 15. 

(b) Criminal P. C. (1898), S. 476 — “Is_of 

opinion that it is expedient in the interest of 
/justice that an inquiry should be made”. 

Deceased’s sons being minors and if at later 
stage accused endeavoured with the aid of the 
sale deed to put forward a claim to the valu¬ 
able field in question they would find it diffi¬ 
cult to establish that it was a forged docu¬ 
ment — Held it was expedient in the interests 
of justice that an enquiry should be made 
into the alleged offences under Ss. 468 and 474, 
Penal Code. (Para 6) 

Anno: Criminal P. C., S. 476 N. 10. 

A. Razak, for Appellant; W. K. Sheorey, Addl. 
Govt. Pleader, for the State. 

CASES REFERRED: 

(A) (’50) AIR 1950 PC 31: 51 Cri LJ 651 (PC) 

(Pr 4) 

<B) (’51) AIR 1951 Mys 117: 52 Cri LJ 1506 (Pr 4) 
(C) (’05) 2 Cri LJ 653: 8 Oudh Cas 313 (Pr 4) 

JUDGMENT: The appellant Bajirao and his 
father Yeshwantrao were prosecuted under Sec¬ 
tion 302 of the Indian Penal Code for the murder 
of Kishan on the night of the 28th February 1951 
at Linga, Chhindwara tahsil; and during the trial 
charges under Sections 468 and 474 ‘ibid’ were 
added against the appellant. Yeshwantrao and he 
were both acquitted under Section 302, but the 
Additional Sessions Judge, Chhindwara, convicted 
and sentenced the appellant to undergo two 
terms, each of 4 years rigorous imprisonment, and 
to pay two fines, each of Rs. 1,000/-, under Sec¬ 
tions 468 and 474. In appeal, I held that the 
addition of the charges during the trial might 
have been prejudicial to the appellant and quash¬ 
ed the convictions and sentences. The State 
Government, Madhya Pradesh, thereafter moved 
the Additional Sessions Judge, Chhindwara, to 
file a complaint against the appellant under 
sections 468 and 474 of the Indian Penal Code. 
The objections raised by the appellant were over¬ 
ruled and the Additional Sessions Judge, Chhind¬ 
wara, directed a complaint to be filed against him 
under those sections in a competent Court. The 
appellant has now come up in appeal against that 
order. 

(2) The case against him was, briefly stated, to 
the effect that the appellant being covetous of 
Kishan’s valuable field, forged with the help of 
others a sale deed (articles K-l to K-4), dated 
the 25th December 1950, purporting to have been 
executed by Kishan. had it registered and retained 
it. Kishan heard a rumour of this and made 
inquiries from the appellant who assured him 
that there was no truth in the rumour. The 
appellant then being apprehensive that the matter 
would eventually come to light killed Kishan and 
threw his body into a river. 

(3^ The appellant contended before the learned 
Additional Sessions Judge that (i) he had no 
jurisdiction to make a complaint under Sections 
468 and 474 of the Indian Penal Code as the 
provisions of Sections 195 and 476 of the Code of 
Criminal Procedure did not apply to the case and 
(ii) he should not file the complaint as it was not 
expedient and desirable to prosecute the appellant. 
These contentions were repelled by the learned 
Additional Sessions Judge on the grounds that 
the words and figures “of any offence described 
in Section 463” in Section 195 (1) (c) refer to 

all offences committed in respect of a document 


produced or given in evidence in a trial and that 
the prosecution was expedient and desirable in 
the interests of the deceased Kishan’s minor sons 
who might be put to serious loss if the appellant 
hereinafter used the document in question in sup¬ 
port of his claim to the field. The learned Addi¬ 
tional Sessions Judge also pointed out that, even 
if he had no jurisdiction under Section 195 of the 
Code of Criminal Procedure, he was entitled to 
file a complaint, as a criminal Court can be 
moved by any person except in respect of the 
offences referred to in Sections 198 and 199 ‘ibid’. 


(4) In — ‘Sanmukhsingh v. The King’, AIR 
1950 PC 31 (A), their Lordships of the Judicial 
Committee of the Privy Council held that Section 
195 (1) (c) of the Code of Criminal Procedure 
refers only to a document alleged to be forged 
and not to a copy of it; and that where the 
document in respect of which a charge of forgery 
had been laid against the accused had not itself 
been produced or given in evidence in certain 
proceedings but on the contrary a copy of it had 
been produced, the absence of complaint under 
Section 195 (1) (c) cannot operate as a bar to 
the trial of the accused. In a recent case, viz., 
— ‘Rudrappa v. Chigaterappa’, AIR 1951 Mys 117 
(B), this decision was quoted with approval and 
it was pointed out that where only a copy of the 
alleged forged document is produced in Court and 
a decree is passed by consent with the result that 
the Court was not in a position to give any deci¬ 
sion thereon, a prosecution under Section 471 of 
the Indian Penal Code in respect of the document 
would not be bad for want of sanction under 
Section 195 (1) (c) of the Code of Criminal Pro¬ 
cedure. A similar view was taken jn — ‘Emperor 
v. Mustafa Ali Khan’, 2 Cri LJ 653 (Oudh) (C). 


(5) As certified copies of the sale deed and 
not the original were filed in the case under 
Section 302 of the Indian Penal Code, the absence 
of a complaint under Section 195 (1) (c) of the 
Code of Criminal Procedure would not operate as 
a bar to the trial of the appellant Bajirao under 
Section 468 of the Indian Penal Code; and a com¬ 
plaint under the aforesaid clause was not neces¬ 
sary in respect of the alleged offence under S. 474 
of the Indian Penal Code; but even if it could 
be held that the offence which is punishable 
under that section is one which is described in 
Section 463 ‘ibid’, the absence of a complaint in 
respect of it would not operate as a bar to the 
trial of the appellant Bajirao for the reason given 
above, namely, that the original sale deed had not 
been filed in the murder. 


(6) The' learned Additional Sessions Judge in 
e 7th paragraph of his order has also considered 
e position from another angle,. and I am in 
reement with his views therein. It follows, 
erefore. that his Court was competent to file a 
mplaint against the appellant under Sections 
3 and 474 of the Indian Penal Code. The learned 
Iditional Sessions Judge too has given cogent 
asons for his opinion that it is expedient in the 
terests of justice that an inquiry should be m&de 
to the alleged offences under those sections. The 
ceased Kishan’s sons are minors; and if at a 
er date the appellant endeavoured with the a.d 
the sale deed to put forward a claim to the 

luable field in question, they would find it aiffi 
It to establish that it was a forged document. 

(7) The application is dismissed. 

, tt r» Annlication dismissed. 
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R. KAUSHALENDRA RAO J. 

Bakharia Dhuria, Plaintiff-Appellant v. Manak 
Gangaram, Defendant-Respondent. 

Second Appeal No. 304 of 1946, D/- 30-3-1951, 
from decree of Addl. Dist. J., Chhinawara, D/- 
13-11-1945. 

(a) Civil P. C. (1908), S. 9 — Exclusive juris¬ 
diction of Revenue Court — C. P. Land Revenue 
Act (2 of 1917), S. 203 (4). 

Where a tenant purchases an abadi site 
without the consent of the lambardar and the 
lambardar brings a suit for ejectment in a 
Civil Court, the civil court is not competent 
to uphold the transfer as valid on ground 
that the tenant was not in possession of an 
adequate site sufficient for his requirements. 
The proper venue for deciding the dispute as 
to allocation of sites in a revenue court under 
S. 203 (4), C. P. Land Revenue Act. AIR 
1940 Nag 370; AIR 1937 Nag 107, Foil.; AIR 
1929 Nag 64, Not foil. (Paras 4, 5) 

Anno: Civil P. C., S. 9, N. 51. 

(b) Evidence Act (1872), S. 115 — Acquiescence. 

Acquiescence is a matter of legal inference 
from the facts established in a case: 21 All 
496 (PC), Ref. The mere inactivity of the 
person concerned for a particular number of 
years apart from anything else in the case 
does not necessarily lead to the inference of 
acquiescence. The question of acquiescence 
cannot be reduced to a rule of thumb. 

(Para 12) 

Where a party relies upon omission or 
inactivity of the other as depriving the latter 
of his legal rights, nothing short of conduct 
amounting to fraud can sustain a plea of 
acquiescence. (1880) 15 Ch D SS, Applied. 

(Para 15) 

Anno: Evidence Act. S. 115 N. 5. 

A. V. Khare and T. B. Pendharkar, for Appel¬ 
lant; R. R. Dandige, for Respondent. 

CASES REFERRED 

<A) (’37) AIR 1937 Nag 107: ILR (1937) Nag 350 

(Prs 3 4) 

<B) (’29) AIR 1929 Nag 64: 114 Ind Cas 454 

(Pr 4) 

<C) (’40) AIR 1940 Nag 370: ILR (1941) Nag 571 

(Prs 4, 5) 

<D) (’17) AIR 1917 Nag 47: 43 Ind Cas 508 

(Prs 7, 8) 

<E) (’15) AIR 1915 Nag 119: 11 Nag LR 126 

(Prs 7 9) 

<F) (’31) AIR 1931 Nag 158: 27 Nag LR 183 

(Prs 7, 10) 

<G) (’37) AIR 1937 Nag 338: ILR (1938) Nag 326 

(Prs 7, 11) 

XH) (’99) 21 All 496: 26 Ind App 58 (PC) (Pr 12) 

XI) (’39) AIR 1939 Nag 163: ILR (1941) Nag 337 

(Pr 12) 

XJ) (’42) AIR 1942 Nag 59: ILR (1942^ Nag 232 

(Prs 12, 14) 

(K) (1880) 15 Ch D 96: 28 WR 911 (Pr 15) 

JUDGMENT: The decision in this case will 
govern second appeal No. 305 of 1946 also. 

(2) The appellant is the plaintiff. The plain¬ 
tiff is the lambardar of ‘mouza* Nilkanthi kurd. 
tahsil Amarwara, district Chhindwara and the 
defendant is a tenant at the said mauza. By a 
registered sale deed Exhibit P-1 dated 22-4-1936 
the defendant purchased the site in suit. It is 
part of the abadi of the village. The learned 
appellate Judge found that in about the year 1940 
the respondent spent about Rs. 900 in'building 
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over the site. In 1943 the lambardar objected to 
the construction and asked him to remove the 
same. On his failure to do so, the suit was 
instituted in 1944. The learned appellate Judge 
found that there was acquiescence on the part 
of the lambardar and that the abadi site in 
possession of the respondent was not sufficient to 
meet his requirements as his family was growing. 
He accordingly held that the respondent could 
not be ejected both on the ground of acquiescence 
as well as on the ground that he could purchase 
the site as he needed a bigger site. 

(3) In appeal it is contended that in view of 
the decision of this Court in — ‘Bapu v. Ganpat’, 
AIR 1937 Nag 107 (A) the decree of the learned 
appellate Judge cannot be supported in so far as 
it proceeded on the ground that the respondent 
having not been in possession of an adequate 
site sufficient for his requirements, the transfer 
was good. 

(4) In — ‘Bapu v. Ganpat Rao (A)’ (supra), 
Gruer J. held that a plea that the transfer is 
valid on the ground that a transferee has not a 
site adequate for his needs is one which involves 
a question of allotment of sites and the proper 
venue for a decision on that question is a revenue 
Court under S. 203 (4), C. P. Land Revenue Act. 
The learned counsel for the respondent, however, 
relies upon a decision of Macnair A. J. C. in — 
‘Premdas v. Balkishan’, AIR 1929 Nag 64 (B) in 
which the learned Additional Judicial Commis¬ 
sioner held that the Civil Court could go into 
the question of adequacy of sites. The decision 
was, however, expressly dissented from by Gruer 
J. The matter, however, does not rest with the 
decision of Gruer J. The view expressed by 
Gruer J. in — ‘Bapu v. Ganpat (A)’ (supra) has 
merited the approval of the Division Bench in 

- ‘Nilkanth v. Vishwanath’, AIR 1940 Nag 370 
At p. 371 (C): 

“We agree with the view of Gruer J. in — 
‘AIR 1937 Nag 107 (A)’ that if a tenant reason¬ 
ably requires a bigger site he ought to get it 
but its location should lie in the hands of the 
proprietor initially and that if there is any 
dispute it should be decided by a revenue 
officer but it is not open to a tenant to pur¬ 
chase a particular house and then claim to 
retain possession on the ground that he 
requires a larger site than he has.’’ 

The actual decision in — ‘Nilkanth v. Vishwa¬ 
nath (C)’ (supra) however related to an ‘abadi’ 
site acquired by a co-sharer without the consent 
of the lambardar. The decision was that the 
co-sharer was liable to be ejected. In reaching 
that conclusion, the Division Bench derived 
support from the decision in — ‘Bapu v. Ganpat 
(A)’ (supra). The rule in — ‘Nilkanth v. Vishwa¬ 
nath (C)’ proceeds upon the fundamental prin¬ 
ciple that the lambardar has been given the 
express power of allotting ‘abadi’ sites and village' 
management might become impossible if it were 
open to every petty co-sharer to buy a house in 
the village ‘abadi’ without the consent of the 
lambardar. The position of a tenant cannot be 
said to be better than that of a co-sharer. 

(5) Having regard to the pronouncement of the 
Division Bench in — ‘Nilkanth v. Vishwanath 
(C)’ (supra), it is no longer open to me to follow 
the decision of Macnair A. J. C. The decree of 
the learned appellate Judge cannot be supported 
on the ground that the transfer was valid because 
the respondent was not in possession of a site 
sufficient for his needs. 

(6) The decision of the learned appellate Judge 
cannot be supported on the ground of acquies- 
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cence either. All that is found by the learned 
appellate Judge is that the landlord was aware 
that the tenant was putting the site to use and 
remained quiet knowing that the tenant was 
expending money and constructing a building. 
Even on these findings I do not think it can be 
said that there is acquiescence on the part of the 
landlord. 


(7) The learned counsel for the respondent 
relied upon — ‘Mt. Deoki v. Mukunda’, AIR 1917 
Nag 47 (D); — ‘Narain v. Behari’, AIR 1915 Nag 
119 (E); — ‘Dhunnoo v. Sheolal’, AIR 1931 Nag 
158 (F) and — ‘Chhaganlalsa v. Nathusingh’, AIR 
1937 Nag 338 (G) in support of the defence of 
acquiescence. 

(8) The statement in — ‘Mt. Deoki v. Mukunda 
(D)’ (supra) that failure by a resident malguzar 
to object to the occupation of a site by a tenant 
for even two or three years would surely be 
conclusive evidence that the permission had been 
given cannot be regarded as anything but ‘obiter’ 
as the period of inactivity under consideration 
was for 12 years. 

(9) ‘Narain v. Behari (E)\ (supra) is easily 
distinguishable. That was a case of a purchaser 
of a house on the ‘abadi’ later diverting it to 
agricultural purposes. Whatever the observations 
might have been, the landlord’s claim for posses¬ 
sion was decreed. 


(10) In — ‘Dhunnoo v. Sheolal (F)’ (supra) 
Macnair A. J. C. held that the landlord could not 
eject the defendant who had constructed a 
building on the village ‘abadi’ without the con¬ 
sent of the former. The ground of the decision 
was that the inactivity of the landlord for‘ a 
period of 8 or 10 years with the knowledge of the 
construction induced a ‘bona fide belief m t 
defendant that the landlord had acquiesced m 
the act of the defendant. The trend of the 
reasoning adopted by Macnair A. J. C. seems to 
indicate that the landlord remained wilfu y 
passive in order to profit by a belief which he 
S V be mistaken.” The case is thus distin¬ 


guishable. 

(11) ‘Chhaganlalsa v. Nathusingh (G) (supra 
was not a case of a suit for ejectment by the 
landlord against a person holding an abadi site 
or constructing over it. It was a case of dam 
by transferees from the landlord for possession 
of an ‘abadi' site. The plaintiffs failed on th. 

ground that for over 30 years the P la “ tlffs 
not built a house on the site. Accordingly it was 
held that the licence to occupy the site for resi 
dential purposes must be deemed to have oeen 
revoked so as to give a right to the iandlord to 
re-enter the land and grant it to the defendant. 

fZ 2> a° £ case? 

3T v i W » 

the^ inactivity of thf landlord * for "1 particular 
number of years apart from anythmg etse in the 
rase must necessarily lead to the inference u 
acquie'scence. The question of aoqu.escence can- 

« 4 -v»no y-vp rpfinred to nils of txiurnu. i-n my 

view^if I b may state it with due respect, the true 

position ha^ been stated by the Division Bench 
position Bhurelal’, AIR 1939 Nag 163 (I) 

ancf - by Niyogi J. in - ‘Nandkishore v. Damodar , 

AIR 1942 Nag 59 (J>- 

In the first case — ‘Kuwarji v. Bhurelal, 

( I)*^supra) Stone C. J- observed at P. 165: 

“The word ‘acquiescence’ is used by the learned 
lower Appellate Judge as though it were an 
effective defence once it was shown that the 


plaintiff had stood by with knowledge of his 
rights and without suing for a year or two- 
such a time as would show laches on his part 
or would show that he was slow to exercise his 
remedies. If that were sufficient to raise the 
defence of acquiescence we would observe that 
no meaning whatever could be given to the 
Articles, we have been examining of the Limita¬ 
tion Act. Under the lav/ relating to limitation 
knowledge of one's right to sue does not con¬ 
tract, though ignorance of the facts creating 
the cause of action may expand, the time allow¬ 
ed in which to sue. The limitation periods pro¬ 
ceed on the basis that the plaintiff could have 
sued before. To take an ordinary every day case, 
a plaintiff suing a trespasser for possession can 
let 11& years go by during the whole of which 
period he has been aware that the defendant 
was a trespasser on his land and still he would 
be within time because the period of limitation 
is 12 years. The fact that he knew he was a 
trespasser, the fact that he did not proceed be¬ 
fore, does not give the defence of acquiescence 
to the defendant.” 


(14) In the second case — ‘Nandkishore v. 
Damodar’, (J) (supra) a plea of acquiescence 
against the lambardar in a suit for possession of 
an ‘abadi’ site was negatived by Niyogi J. in the 
following words: 

“The plaintiff’s inaction, while defendent 2 was 
extending the house by erecting a kotha and 
making other improvements, and his mere 
omission to assert his right and object to the 
acts of the defendants, would not by themselves 
constitute acquiescence”. 


(15) Where a party relies upon omission or in¬ 
activity of the other as depriving the latter of his 
legal rights, nothing short of conduct amounting 
to fraud can sustain a plea of acquiescence. In 
the well known case of — ‘Willmott v. Barber’, 
(1880) 15 Ch. D. 96 at pp. 105, 106 (K);, there is 
a lucid exposition by Fry J. of the elements neces¬ 
sary to establish fraud in a case of this kind* 

“It has been said that the acquiescence which 
will deprive a man of his legal rights must 
amount to fraud, and in my view mat is an 
abbreviated statement of a very true proposi¬ 
tion. A man is not to be deprived of his legal 
rights unless he has acted in such a way as 
would make it fraudulent for him to set up 
those rights. What, then, are the elements or 
requisites necessary to constitute fraud of that 
description? 


In the first place the plaintiff must have 
made a mistake as to his legal rights. 

Secondly, the plaintiff must have expended 
some money or must have done some act (not 
necessarily upon the defendant’s land) on the 
faith of his mistaken belief. 

Thirdly, the defendant, the possessor of the 
legal right, must know of the existence of his 
own right which is inconsistent with the right 
claimed by the plaintiff. If he does not know of 
it he is in the same position as the plaintiff, and 
the doctrine of acquiescence is founded upon 
conduct with a knowledge of your legal rights. 
Fourthly, the defendant, the possessor of tne 
legal right, must know of the plaintiff’s mis¬ 
taken belief of his rights. If he does not there 
is nothing which calls upon him to assert nn 
own rights. 

Lastly, the defendant, the possessor of the 
legal right, must have encouraged the plalntra 
in his expenditure of money or in the other acts 
which he has done, either direct y . 
abstaining from asserting his legal right. 
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all these elements exist, there is fraud of such 
a nature as will entitle the Court to restrain 
the possessor of the legal right from exercising 
it, but. in my judgment, nothing short of this 
will do/* 

(16) Coming to the facts of the instant case, 
the first and the fourth elements are entirely 
lacking. Silence is safe where there is no duty to 
speak and there can be no duty to speak about a 
matter which is equally within the knowledge of 
both the parties. It is not that the tenant in this 
case was unaware of the fact that the site which 
he had acquired and which he was building was 
part of the ‘abadi’. If that be so, there could not 
have been any mistake about his right to build. 
The defendant as D. W. 1 does not say that he 
was either mistaken as to his rights or misled by 
the inactivity of the landlord. Nor is there any¬ 
thing to suggest that the landlord kept quiet 
knowing that the tenant was acting on a ‘mis¬ 
taken view’ of his rights. It cannot therefore be 
held that the landlord acquiesced in the acts of 
the appellant. 

(17) The appellant tried to derive some support 
from the ‘wajib-ul-arz\ But it does not help him. 
In fact cl. 7 is clear that the house sites are not 
transferable save under conditions applying to 
the transfer of holdings i. e. with the consent of 
the landlord. 

(18) The appeals are allowed with costs 
throughout. In each case the decree of the lower 
appellate Court is set aside and that of the trial 
Court is restored. 

(19) The respondent is granted six months 
from the date of the decree of this Court for re¬ 
moving the structures. 

B/K.S. Appeal allowed. 
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HEMEON AG. C. J. AND BHUTT J. 

Ratnakar Jha Petitioner v. Krishna Sewak 
Agarwal and others, Non-Applicants. 

Misc. Criminal Case No. 115 cf 1952, D/- 
14-4-1953, 

(a) Contempt of Courts Act (1952) S. 4 — 
Costs. 

Contempt proceeding for Dublication of 
article regarding sub judiee case — False 
declaration by one of non-applicants re¬ 
garding editorship of newspaper — Though 
it was found that non-applicant was not 
liable for contempt, no order for costs was 
passed in his favour. (Para 9) 

(b) Contempt of Courts Act (1952) S. 3 — 
Article in newspaper regarding imminent 
criminal case against petitioner. 

Where the Editor, printer and publisher 
were fully apprised cf the fact that pro¬ 
ceedings under S. 325 Penal Code were im¬ 
minent against the petitioner they would 
be jpjilty of contempt of Court, if thev 
publish any article pertaining the case, if 
the article contained matter which lay 
within the mischief of that term. (Para 12) 

(c) Contempt of Courts Act (1952) S. 3 — 
Article in newspaper pertaining imminent pro¬ 
secution held amounted to contempt. 

Prosecution of petitioner under S. 325 
Penal Code imminent — Publication of 
article stating that petitioner committed 
the assault, that the petitioner had been 


arrested and released on bail, that his sup¬ 
porter had intimidated the editor and that 
attempts were being made to suborn pro¬ 
secution witnesses and to tutor witnesses 
for defence — Comments of this character 
held were manifestly intended to interfere 
with administration of justice — Comment 
even in the absence of such intention was 
actionable if it had a tendency or was cal¬ 
culated to interfere with administration of 
justice — Both articles held constituted 
contempt — Such articles appearing when 
prosecution of petitioner had started, .in 
newspaper edited and owned by alleged vic¬ 
tim cf the attack (subject-matter of prose¬ 
cution of petitioner) — Contempt held sub¬ 
stantial and not by any means pusillani¬ 
mous. (Paras 13, 14) 

(d) Contempt of Courts Act (1952) S. 3(2) 
— Interpretation. 


Sub-secticn (2) of S. 3 excludes jurisdic¬ 
tion of High Court only in cases where 
acts alleged to constitute contempt of sub¬ 
ordinate Court are punishable as contempt 
under specific provision of Penal Code — 
Acts constituting offence under S. 500 
Penal Code — Jurisdiction of High Court 
to try for contempt on same acts is not ex¬ 
cluded. Case law Ref. 

(Paras 16. 17) 

A. Razak, for Applicant; R. K. Thakur and 
R. K. Verma (for No. 1), V. T. Kedar (for No. 
2), and N. N. Pand-e (fur No. 3), for Non-Ap¬ 
plicants. 

CASES REFERRED: 








(Pr 10) 

(B) (1927) 1927-1 KB 845: 96 L J K E 352 

(C) (’39) AIR 1939 Mad 257: ILR (m^Mad 

466: 40 Cri L J 533 (FB) (Pr 12) 

(D) (’33) AIR 1933 Cal 118: 60 Cal 603: 34 Cri 

L* J 662 /p r io\ 

(E) (’38) AIR 1938 Bom 198: 40 Bom L R 72 * 

39 Cri L J 424 (P £ ,' 2 v 

(F) (’43) AIR 1943 Lah 329: ILR (1944) 7ah 

111: 45 Cri L J 445 (FB) (Pr 12) 

(G) (’45) AIR 1945 Lah 206: 47 Cri L J 115 

(Pr 12) 

( H ) (’5°) AIR 1950 Pe P su 9: 51 Cri L J 1219 

(SB) /p -.ov 

(I) (’50) AIR 1950 E P 366 p 19 

(J Ln 52) A1R 1952 Nag 259: ILR (1949) Nag 

/p 

AIR 1933 Pat 142: 12 Pat 1 : 34 Cri 
7/0 f Pr 1 

(L) (’33) AIR 1933 Pat 204: 12 Pat 172 Pr 16 

(IV ?L^ 50) AIR 1950 AU 556: 52 Cri L J 1062 

(N) (’ 52 > AIR 1952 Kutch 74: 1952 Cri L J 

14oZ /p r i7\ 

(O) (’36) AIR 1936 Lah 917: 38 Cri L J 73 

(P) (’40) AIR 1940 Nag 407: 42 Cri L P J 237 

(Q > ( ’ 52) AIR 1952 SC 149: 1952 Cri L P J 8*32 

(Pr 17) 

ORDER: This petition under the Contempt of 

Thn r PnhH W p onginally filed by Shri Ratnakar 
Jna, -Public Prosecutor and President of the 

Municipal Committee, Durg, against Shri K. S. 

of S ^7inHii,° Wner ’ edltor > Printer and publisher 
of Zmdgi, a weekly paper, and Shri K N Jha 

printer- co-publisher, and co-editor of the 'same 

paper. Shri Dwarka Prasad, brother of Shri 
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K. S. Agarwal, was subsequently joined as a 
non-applicant as owner of the press and paper. 

(2) There had been, according to the peti¬ 
tioner. rivalry and ill-will between Shri K. S. 
Agarwal and himself for some years; and Shri 
K. N. Jha had sided with his employer Shri K. 
S. Agarwal. On the 1st May 1952 the paper 
contained a long article against the petitioner 
and his family; and on the 18th August 1952, 
prior to municipal elections, it published a con¬ 
versation between two imaginary persons which 
was extremely disparaging to him. On the 28th 
September 1952 Shri K. S. Agarwal was at¬ 
tacked; and on the 3rd October 1952 the police 
registered a case under S. 325 of the Indian 
Penal Code against the petitioner who was ar¬ 
rested on the 9th October 1952 and enlarged on 
bail. On the 11th October 1952, Blitz, a Bombay 
paper, published an article which, according to 
the petitioner, scandalized him at Shri K. S. 
Agarwal’s instance; and the Nagpur Times of 
the 14th October contained an article concern¬ 
ing the alleged attack on the 28th September 
1952. The Diwali number of Nava Khoon also 
contained an article with regard to the incident- 

(3) The issue dated the 27th October 1952 of 
‘Zindgi’ contained a letter lrom ‘local corres¬ 
pondent Durg’ which referred to the nefarious 
activities of the petitioner’s son, the petitioner’s 
attack on Shri K. S. Agarwal with a cane, 
threats by his supporters, tutoring of witnesses, 
and undue pressure on prosecution witnesses. 
This article contained in the middle a panel in 
which Shri K. S. Agarwal thanked those who 
had indicated their sympathy for him after the 
attack. On the 31st October 1952 the case 
against the petitioner under S. 325 of the Indian 
Penal Code was challaned, and on the 10th 
November 1952 the following matter appeared 
in the ‘Zindgi’: 

‘A Public Prosecutor is a Government Ser¬ 
vant’ 

“To — The Editor, 

‘If the Government themselves start a case 
against Public Prosecutor, Government should 
remove that pleader from that post till the 
decision of the case because a Public Prose¬ 
cutor is a Government Servant. 

‘The British Government had suspended the 
High Court Judge of Madras when a case 
under S. 304, Indian Penal Code was started 
against him. He was a European and he was 
challaned for the alleged offence of killing one 
Indian boy. When a Public Prosecutor has 
been challaned and he is not removed from 
the post of Public Prosecutor and is conduct¬ 
ing cases against the accused persons there 
are many things which can arise in the mind 
of the Public. Our National Government and 
other parties who work for the good of peo¬ 
ple may solve this basic problem and take a 
step in the interest of justice. 

Yours 

One Citizen. 

‘Challan of the Municipal President and Public 
Prosecutor Ratnakar Jha presented’. 

‘After enouiry the Durg Police presented 
challan of Ratnakar Jha Public Prosecutor 
and Municipal President of Durg in the Court 
of Shri Bisen Magistrate Second Class (for 
offence) under S. 325, Indian Penal Code. On 
the Dashahre day Shri Jha attacked Shri 
Krishna Sewak Agarwal, Pleader, Journalist, 


A. I. B. 

Ex-Chairman Janpad Sabha, Bemetara with 
a thick cane stick and broke his skull. The 
case is fixed for the 22nd November 1952. 
Shri Agarwalji has requested the Govern¬ 
ment to appoint some special pleader for con¬ 
ducting this case. This will enhance the Gov- 
ment’s prestige because the case is an im¬ 
portant one and the accused is President of 
several institutions. It is heard that Shri Jha 
has started a case against Shri Krishna Sewak 
Agarwal and Shri Kedarnath Jha Chandra 
under S. 500, Indian Penal Code.” 

(4) Shri K. S. Agarwal in his reply declared 
that he was not the editor, printer, publisher or 
owner of the ‘Zindgi’ or owner of the Bharat 
Press by which it was published. The articles 
of the 1st May 1952 and the 18th August 1952 
in the ‘Zindgi’ were the subject-matter of a case 
under S. 500 of the Indian Penal Code in the 
Court of the First Class Magistrate, Durg. As 
he (Shri K. S. Agarwal) had been assaulted on 
the 28th September 1952 by the petitioner, he 
could not edit the paper and was, therefore, not 
responsible for the appearance of the article 
dated the 27th October 1952. He was also not 
responsible for the articles in Blitz, the Nagpur 
Times and Naya Khoon or for the article, dated 
the 10th November 1952, in ‘Zindgi’ and he 
claimed that the articles complained of did not 
constitute contempt of Court. 

(5) Shri K. N. Jha asserted that he was printer, 
publisher and from the 28th September 1952 
sole editor of ‘Zindgi’ in the employ of Shri 
Dwarka Prasad who was the proprietor of the 
paper and of the press. The article of the 27th 
October 1952 was part of the subject-matter of 
the case under S. 500 of the Indian Penal Code 
and it appeared when no proceedings were 
pending in Court. The article dated the 10th 
November 1952 did not, according to him, 
amount to contempt of Court. 

(6) The petitioner pointed out in a written 
statement that Shri K. S. Agarwal in his trans¬ 
fer application of the 20th November 1952 ad¬ 
mitted that he was the editor of ‘Zindgi’, and 
he cited other instances to show that he had 
rot ceased to be connected with it. Shri Dwarka 
Prasad, who declared that Shri K. N. Jha was 
printer, publisher and from the 28th September 
1952 sole editor of the ‘Zindgi’, admitted that he 
himself was the owner of the Bharat Press but 
asserted that ha did not participate in its affairs 
because he was suffering from T. B. He added 
that the entire management and supervision 
were in the hands of Shri K. N. Jha, who was in 
his employment, that he himself was in no way 
responsible for the publication Qf the articles in 
question, and that they did not amount to con¬ 
tempt of Court. Shri K. S. Agarwal filed a copy 
of a declaration, dated the 10th August 19d1, by 
him to the effect that he had ceased to be printer 

of the ‘Zindgi’. 

(7) The case under S. 500 of the Indian Penal 
Code to which advertence has been made was 
instituted against Shri K. S- Agarwal and Shri 
K N Jha on a complaint, dated the 30th Octo¬ 
ber 1952, bv the petitioner who based it on the 
articles of the 1st May 1952, 18th August 1952 
and 27th October 1952 in the ‘Zindgi, of which, 
according to him, Shri K. S. Agarwal was pro¬ 
prietor 2nd editor and Shri K. N. Jha joint 
editor The application now before us was nlea 
on the 27th November 1952 and it relates essen¬ 
tially to the matter which appeared in the 
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‘Zindgi* not only on the 27th October 1952 but 
on the 10th November 1952. There was no ap¬ 
preciable tardiness in filing the application and 
it was not liable for rejection on the ground of 
undue delay. 

(8) Prior to its scrutiny on merits, we must 
decide whether or not on the available material 
there was substance in Shri K. S. Agarwal’s 
plea that his connexion with the paper had 
terminated from the 28th. September 1952 when 
he was incapacitated as a result of the head 
and other injuries allegedly caused to him by 
the petitioner. He had, as shown, filed a decla¬ 
ration, dated the 10th August 1951, under 
sections 4 and 5 of the Press and Registration 
of Books Act, 1867 to the effect that he had 
ceased to be the printer of the paper; and on 
the 7th September 1951 Shri Dwarka Prasad 
had executed a declaration to the effect that 
he had a printing press in Durg. This did 
not connote that Shri K. S. Agarwal had ceased 
to be the owner or editor of the paper after 
the 28th September 1952, and there was 
material which indicated the contrary. 

There was in the first place no announce¬ 
ment or declaration of the cessation of interest 
in that publication; and in his transfer petition, 
dated the 2Uth November 1952, he had admitted 
that he was its editor. He had also, accord¬ 
ing to the petitioner’s affidavit, shown himself 
as its proprietor in July 1952 in the income-tax 
return for 1951-52. Nor would it appear that 
his injuries had so incapacitated him that he 
wa9 unable to perform editorial duties after the 
28th September 1952. He had, in fact, on his 
own admission travelled to Nagpur thereafter 
and on the 30th September 1952 come into con¬ 
tact with journalists who made inquiries 
from him regarding the incident of the 28th 
September 1952. 

The article of the 27th October 1952 in the 
‘Zindgi’ also referred to the attack by the peti¬ 
tioner on ‘Shri Krishna Sewak Agarwal, ex¬ 
president of the ‘Janapad Sabha’, Bemetara, 
‘vakil’, writer, editor of the Zindgi paper’; and 
the Nagpur Times in its issue, dated the 14th 
October 1952, referred to an assault on a Durg 
editor on Dasehra day (28-9-1952) by a leading 
citizen of that town. The Naya Khoon also 
adverted to a cowardly attack with a ‘lathi’ 
on ‘Shri Krishna Sewak Agarwal, pleader and 
editor of ‘Zindgi”, and the article of the 11th 
October 1952 in Blitz related to an attack on 
Mr. K. S’. Agarwal, a Durg journalist, by the 
Public Prosecutor. 

(9) We have, therefore, no reason to suppose 
that Shri K. S. Agarwal ceased to be editor 
or owner of the ‘Zindgi’ or that Shri K. N. Jha 
became its sole editor from the 28th Septem¬ 
ber 1952. It follows that no liability can be 
attached to Dwarka Prasad and that the ap¬ 
plication against him must be dismissed. We 
do not, however, consider that an order for 
costs should be passed in his favour, as he false¬ 
ly declared that Shri K. N. Jha was the sole 
editor of the paper from the 28th September 
1952. There will be no order as to costs on 
this part of the case. 

(10) We now come to the article of the 27th 
October 1952. A case had been registered under 
section 325 of the Indian Penal Code against 
tfhe petitioner on the 3rd October 1952; and on 
the 9th October 1952 he had been arrested and 
enlarged on bail, but he was not challaned un¬ 


til the 31st October 1952 i.e. 4 days after the 
appearance of the article. The question then 
was whether or not Shri K. S. Agarwal or 
Shri K. N. Jha could be adjudged liable for 
contempt of Court in respect of an article 
which appeared in the ‘Zindgi’ prior to the 
initiation of criminal proceedings in Court 
by the authorities. 

In — ‘The King v. Parke’, 1903-2 KB 432 (A) 
it was held that the High Court had jurisdic¬ 
tion to attach the publisher of matter tending 
to interfere with the fair trial of a charge 
against a person who had not been committed 
for trial. Wills J. made the following observa¬ 
tions at pages 437 and 438: 

‘‘Great stress has been laid by Mr. Danck- 
werts upon an expression which has been 
used in the judgments upon questions of this 
kind — that the remedy exists when there 
is a cause pending in the Court. We think 
undue importance has been attached to it. 
It is true that in very pearly all the cases 
which have arisen there has been a cause 
actually begun, so that the expression, quite 
natural under the circumstances, accentuates 
the fact, not that the case has been begun, 
but that it is not at an end. That is the 
cardinal consideration. It is possible very 
effectually to poison the fountain of justice 
before it begins to flow. It is not possible 
to do so when the stream has ceased.” 

(11) These observations were referred to by 
Hewart L. C. J. in — ‘Rex v. Daily Mirror’, 
1927-1 KB 845 (B), a case in which it was 
held that it was contempt of court in a news¬ 
paper to publish the photograph of a person 
charged with a criminal offence where it is 
reasonably clear that the question of his iden¬ 
tity with the criminal has arisen or may arise 
or such publication is calculated to prejudice 
a fair trial. Hewart L. C. J., however, took 
care to point out that the Bench was not called 
upon to consider the question whether there 
may be contempt of court when proceedings are 
imminent but have not yet been launched; and 
he added that the question did not arise, be¬ 
cause there was a charge and there had been 
an arrest. He also explained chat the mischief 
in contempt of court consists not in some atti¬ 
tude towards the Court itself, but in conduct 
tending to prejudice the position of an accused 
person. 

(12) These two cases were referred to by a 
Full Bench in — ‘P. S. Tulajaram Rao v. 
Governor of Reserve Bank of India’, AIR 1939 
Mac! 257 (C), in which it was held that to com¬ 
ment on proceedings which are imminent but 
not yet launched in Court with knowledge of 
the fact is as much a contempt as comment on 
a case actually launched. This view was: 
followed in — ‘Tusharkanti Ghosh v. Governor 
of Bengal’, AIR 1933 Cal 118 (D); — ‘Govern¬ 
ment Pleader v. Shankar Dattatraya’, AIR 1938 
Bom 198 (E); — ‘In The Matter of “Tribune”, 
Lahore’. AIR 1943 Lah 329 (FB) (F), a Full 
Bench decision, — ‘Emperor v. Khushai Chand’, 
AIR 1945 Lah 206 (G) and — ‘Crown v Brish 
Bhan’, AIR 1950 Pepsu 9 (SB) (H). Ilarnam 
Smgh J. remarked in — ‘Divan Chand Choudhry 
v. Narender’, AIR 1950 EP 366 (I) that there 
may be contempt of Court in prejudicing 
mankind against persons before the cause is 
heard. 

We are in respectful agreement with these 
authorities; and we hold that as Shri K S 
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Agarwal and Shri K. N. Jha were fully and in¬ 
timately apprised of the fact that proceedings 
under section 325 were imminent against the 
petitioner, he was liable for contempt of court, 
if the articles of the 27th October 1952 con¬ 
tained matter which lay within the mischief of 
it hat term. So far as the article of the 10th 
November 1952 is concerned, it appeared after 
the petitioner had been challaned when the case 
was ‘sub judice’, and here too tne only question 
for determination is whether it constituted con¬ 
tempt of court. 

(13) We have no hesitation in deciding that 
the article of the 27th October 1952 contained 
passages which amounted to contempt of court. 
There is no suggestion in it that an attack had 
allegedly been made on Shri K. S. Agarwal, 
and it is, on the other hand, explicitly stated 
that the petitioner had assaulted him with a 
cane and had fractured a bone in his head. 
There are also references to the fact that the 
petitioner had been arrested and released on 
bail, assertions that his supporters had intimi¬ 
dated Shri K. S. Agarwal and allegations that 
attempts were being made to suborn the pro¬ 
secution witnesses and to tutor witnesses for 
the defence. Comment of this character was 
manifestly intended to interfere with the ad¬ 
ministration of justice, and, as was pointed out 
in — ^T. B. Hawkins v. D. P. Mishra’, AIR 1952 
Nag 259 (J) by a Bench of which one of us was 
a member, comment even in the absence of such 
intention is actionable if it has a tendency or is 
calculated to interfere with the administration 
of justice. 

(14) The article of the 10th November 1952 
was not so egregious as that article, but it too 
constituted a contempt of court by categorically 
stating that the petitioner, who had been prose¬ 
cuted in the Court of the 2nd Class Magistrate, 
Durg, under S. 325 of the Indian Penal Code, had 
on Dashera day attacked Shri K. S. Agarwal 
with a thick cane and broken his skull. Ordi¬ 
narily no action for contempt of Court is taken 
unless the contempt is substantial, but the con¬ 
tempt even in this article was not by any means 
pusillanimous, and the article in effect contained 
an assertion that the petitioner was liable for 
the commission of an offence punishable under 
section 325 of the Indian Penal Code, although 
that was the issue for eventual determination 
by the Court. The article, moreover, did not 
appear in a paper which was edited or owned 
by a person who was in no way concerned with 
the case but in a paper which was edited and 
owned by the alleged victim of the attack. 

(15) The contention that as the article of the 
27th October 1952 was part of the subject- 
matter of the petitioner’s complaint under sec¬ 
tion 500 of the Indian Penal Code, the High 
Court could not deal with it in these proceedings 
was based on section 2(3) of the Contempt of 
Courts Act (now S. 3(2) of Act 32 of 1952—Ed.) 
which is in these terms: 

“No High Court shall take cognizance of a con¬ 
tempt alleged to have been committed in res¬ 
pect of a Court subordinate to it where such 

contempt is an offence punishable under the 

Indian Penal Code.” 

(16) That sub-section was interpreted in two 
cases by the Patna Court. In — ‘Kaulasha v. 
Emperor’, AIR 1933 Pat 142 (K), a Division 
Bench held that when under the Indian Penal 
Code there is already a provision for punishing 
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a contempt of court as a contempt of court, the 
Contempt of Courts Act itself shall have no 
application and not that the act which consti¬ 
tuted the contempt cannot be punished under 
that Act because it was constituted an offence 
under the Indian Penal Code. In other words a 
single act may be both an offence under that 
Code and also a contempt of court and punish¬ 
able in either capacity or both capacities. This 
view was followed in — ‘Jnanendra Prasad v. 
Gopal Prasad’, AIR 1933 Pat 204 (L), in which 
it was remarked that the sub-section obviously 
excepts those cases of contempt which are 
punishable by the Indian Penal Code as con¬ 
tempt and not if they are punishable indepen¬ 
dently of that contempt. 

(17) A Division Bench* in — ‘State v. Brahma 
Prakash’, AIR 1950 All 556 (M); Vakil J. C. in 
— ‘Ramniklal v. Pranlal’, AIR 1952 Kutch 74 

(N) ; a Division Bench in — ‘Bennett Coleman 
& Co., Ltd. v. G. S. Monga’, AIR 1936 Lah 917 

(O) and Bose J. as he then was in — ‘Sub Judge, 
First Class, Hoshangabad v. Jawahar Lai Ram- 
chand’, AIR 1940 Nag 407 (P) were of the same 
view. Their Lordships of the Supreme Court of 
India also examined the question in — ‘Rama- 
krishna Reddy v. State of Madras’, AIR 1952 
SC 149 (Q) and, as their observations below in¬ 
dicated, shared that opinion: 

“In our opinion, the sub-section referred to 
above excludes the jurisdiction of High Court 
only in cases where the acts alleged to con¬ 
stitute contempt of a subordinate Court are 
punishable as contempt under specific provi¬ 
sions of the Indian Penal Code but not where 
those acts merely amount to offences of other 
description for which punishment has been 
provided for in the Indian Penal Code. This 
would be clear from the language of the sub¬ 
section which uses the words “where such 
contempt is an offence” and does not say 
“where the act alleged to constitute such con¬ 
tempt is an offence”. It is argued that if such 
was the intention of the Legislature, it could 
have expressly said that the High Court’s 
jurisdiction will be ousted only when the con¬ 
tempt is punishable as such under the Indian 
Penal Code. It seems to us that the reason 
for not using such language in the sub-section 
may be that the expression “contempt of 
Court” has not been used as description of any 
offence in the Indian Penal Code, though cer¬ 
tain acts which would be punishable as con¬ 
tempt of Court in England, are made offences 
under it.” 

(18) Neither Shri K. S. Agarwal nor Shri K. N. 
Jha suggested any apology in their written state¬ 
ments or in Court; and the case is clearly not 
one in w’hich admonition of them would be 
adeouate. We order Shri K. S. Agarwal to pay 
a fine of Rs. 250/- and Shri K. N. Jha to pay 
fine of Rs. 75/- under section 3 of the Contempt 
of Courts Act, 1926. We also direct them to pay 
costs; and, as already shown, the application 
against Shri Dwarka Prasad is dismissed but no 
order as to costs will be passed on that part of 
the case. We assess the costs payable by Shri 
K. S. Agarwal and Shri K. N. Jha at Rs. 200/- 
and Rs. 100/- respectively. This will include 
paper book costs. 

B/R.G.D. Order ac cordingly . 

*The Bench consisted of three Judges. Walli- 
ullah, Mootham and Wanchoo JJ. 
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MANGALMURTI AND DEO JJ. 

Mt. Manturabai and others, Defendants-Appel- 
iants v. Ithal Chiman, Plaintiff-Responaent. 

Letters Patent Appeal No. 31 of 1948. D/- 
21-8-1953, from appellate decree of Hidayatullah 
J., reported in AIR 1951 Nag 447. 

(a) Easements Act (1882), S. 17 (d) — Right 
to percolating water. 

No easement right can be acquired over 
percolating water unless it runs in a defined 
stream. (Para 6) 

Anno: Easements Act, S. 17 N. 1. 

(b) Evidence Act (1872), S. 35 — Village 
records — Discrepancy. 

In the case of discrepancy in the khasra 
entries and the ‘wajib-ul-arz’ the entries in 
the latter must prevail. (Para 7) 

Anno: Evidence Act, S. 35 N. 17. 

(c) Civil P. C. (1908), S. 100(1) (c) — Finding 
of fact of first appellate Court. 

Where there is no error or defect in the 
procedure, the finding of the First Appellate 
Court upon a question of fact is final, if that 
Court had before it evidence proper for its 
consideration in support of the finding. 17 
Ind App 122 (127) (PC), Relied. (Para 11) 

Anno: Civil P. C., Ss. 100-101 N. 52. 

1953 Mulla: S. 100 P. 367 N. “No.fact” 

(8 Pts. extra in N. 52 to Ss. 100-101 in A.I.R. 
Com.—Points (1) to (u) in Mulla taken under 
various appropriate Notes to Ss. 100-101 in A.I.R. 
Com.). 

(d) Easements Act (1882), S. 17 — Right to 
water from tank — No fixed channel — No ease¬ 
ment. AIR 1951 Nag 447, Reversed. 

The surplus water from tank X first got 
collected in the fields belonging to the defen¬ 
dant and then passed into the tank Y belong¬ 
ing to the plaintiff. Thus, the tank Y col¬ 
lected rain water and received surplus water 
thrown from the defendant’s fields. After 
retaining water for such length of time as 
may be considered necessary by the defen¬ 
dant for the beneficial enjoyment of his lands, 
the surplus was taken out by cutting bunds. 
The plaintiff did not dispute the defendant’s 
right to collect water on his fields. There was 
no artificial channel on the defendant’s land 
connecting the two tanks. The lands of the 
defendant were on higher level than the land 
of the plaintiff’s tank Y. The defendant had 
a right to discharge the surplus water from 
his fields into the plaintiff's tank; the right 
to effect a breach in the embankment any¬ 
where else was of the defendants; the level 
of such breach was also to be according to 
his convenience, and the plaintiff never exer¬ 
cised any right nor had he got any right to 
cut the defendant’s ‘bandh’ nor did he ever 
insist that the water from the defendant’s 
field should be discharged in tank Y: 

Held that plaintiff did not get a right to 
the surplus water discharged by the defen¬ 
dants for the beneficial enjoyment of his 
land merely because the plaintiff derived 
benefit from it, assuming that he had done 
so for over the statutory period. AIR 1951 
Nag 447, Reversed. (Para 14) 


Held further that it was the defendant who 
acquired a right to have their surplus water 
discharged into the tank Y. (Para 16) 

Anno: Easements Act, S. 17 N. 1. 

M. R. Bobde, A. S. Bobde and Y. P. Verma, for 
Appellants; S. N. Sil and H. N. Choudhary, for 


Respondent. 

CASES REFERRED: Paras 

(A) (’01) 14 CPLR 145 5, 16 

(B) (V10) AIR 1923 Pat 65: 2 Pat 110 5, 16 

(C) (’88) 11 Mad 16 6 


(D) (V24) AIR 1937 Nag 310: ILR (1937) Nag 13 6 

(E) (V27) AIR 1940 Nag 178: ILR (1941) 

Nag 29y 7 

(F) (’90) 17 Ind App 122: 18 Cal 23 (PC) 11 

(G) (V16) AIR 1929 PC 190: 25 Nag LR 121 

(PC) 11 

(H) (’79) 4 Cal 633: 6 Ind App 33 (PC) 13 

(I) (1853) 8 Ex 291: 155 ER 1357 13, i* 

(J) (1848-49) 3 Ex 748: 18 LJ Ex 305 14 

(K) (VI) AIR 1914 Mad 507: 37 Mad 304 14 

(L) 44 Ohio St. 287: 7 N.E. 429 14 

(M) (V9) AIR 1922 Bom 378: 46 Bom 115 15 

JUDGMENT: This is defendant’s appeal 

under Clause 10 of the Letters Patent against the 
judgment delivered by Hidayatullah J. in Second 
Appeal No. 440 of 1944, reversing the decree of 
the Additional District Judge and restoring that 
of the trial Court. 

(2) The facts material for this appeal, as 
admitted or found, are: 

Plaintiff and defendants were co-sharers in 

mouza Khairi at all material times. Plaintiff is 
the owner of tank No. 134 from which he irri¬ 
gates his ‘sir’ fields Nos. 88-90-91 through the 
channel AB# This right, recorded in the ’wajib- 
ul-arz’ of the village is not disputed by the 
defendants. Khasra No. 319 is the tank construct¬ 
ed by Government in the famine period for the 
benefit of the village as a whole, and is recorded 
‘shamlat’ in the name of the proprietors of ihe 
mahal. It is not disputed that the defendants 
have a right of irrigation from ‘mogha’ (sluice) 
P of this tank for their fields khasra Nos. 135 
and 136 which are immediately below the tank. 
Khasra Nos. 138, 132, Khasra No. 133, which 

touches the embankment of khasra No. 134, and 
khasra Nos. 126, 125, 124 and 123 are also irri¬ 
gated from this tank. 

These fields are at a lower level than khasra 
No. 135. If the tank khasra No. 134 is full and 
the cut K is kept open, the w r ater floods back 
into khasra No. 135 and passes through the other 
khasra number of the defendants to the south 
of khasra No. 134. The references are to the 
map annexed to the decree. Khasra No. 138 is 
also irrigated from khasra No. 134 (Exhibit P-3). 
These are all ‘dhan-bandis’. 

(3) According to the plaint, the water of tank 
khasra No. 319, flowing through P goes into 
khasra Nos. 135 and 136 and after passing 
through these numbers it (i.e. water of the tank) 
fills the tank khasra No. 134 through the opening 
at K in the embankment of that tank. From 
khasra No. 134 plaintiff irrigates khasra Nos. 
88-90-91. It is further stated: 

“according to the w r ajib-ul-arz the plaintiff’s right 
of irrigation has always been there from ever.” 
The plaint was amended by adding: 

“(Original in Hindi) Plaintiff has the right to 
fill tank No. 134 with water collected in field 
No. 135 from pizra (percolation) and from 
‘mogha’ P of 319 and has the right of irrigation 
of the said area of the plaintiff from 134 by 
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(water) passing through the nali AB. (This 
light is) according to wazib-ul-arz and on 
account of taking water for ever and on 

account of the plaintiff being joint owner of 
tank 319.” 

The official translation of this passage was not 
quite accurate. We have therefore translated it. 
Pizra water is the water which percolates. 

(4) The plaintiffs complaint is that on or 
about the 21st October 1941 

‘‘the defendants closed the outlet at K in order 
to prevent the filling of the tank No. 134 and 
after digging a deep channel from T to Th 
along the southern embankment of the tank 
No. 134, conducted away the water that was 
pooled in No. 136 and irrigated their fields Nos. 
133, 126, 135/3, 125, 124, 123, 92 and 93 and 
moreover sowed Lakhodi and linseed also.” 

It was alleged that in consequence of this wrong¬ 
ful act of the defendants, the plaintiff suffered 
loss of his paddy crop. 

(5) The lower appellate Court held that the 
mere fact that the plaintiff was the co-owner of 
tank No. 319 did not give him a' right to have 
the water from khasra No. 319 brought to his 
tank No. 134 through the defendant’s fields Nos. 
135 and 136 through the opening at K and that 
he had to establish that he had acquired it as 
an easement. The lower appellate Court held 
that this right was not recorded in the ‘wajib- 
ul-arz’ and that the plaintiff had failed to prove 
acquisition of an easement. It was further held 
that the defendants had acquired by prescription 
a right to discharge the surplus water of khasra 
Nos. 135 and 136 into khasra No. 134 through 
K, and that the fact that the water so received 
by the servient owner was beneficial *to him did 
not give him a right to have it discharged into 
khasra No. 134. Reliance was placed on — ‘Cha- 
kradhar Singh v. Tikaram Sao\ 14 CPLR 145 (A), 

— ‘Mt. Sarban v. Phudo Sahu\ AIR 1923 Pat 65 
(B). The appellate Court therefore dismissed 
this claim. Hidayatullah J. held that the plain¬ 
tiff had acquired the right to receive the water 
of tank khasra No. 319 as prescriptive easement. 

(6) Plaintiff’s claim of right to water percolating 
from khasra No. 319 is without any substance. 
There is no evidence that water percolates from 
tank No. 319, collects in khasra Nos. 135 and 136 
and reaches tank No. 134 through K. No ease¬ 
ment right can be acquired over percolating water 
unless it runs in a defined stream. (Section 17 
(d) of the Easements Act). In — ‘Perumal v. 
Ramasami Chetty’, 11 Mad 16 at p. 22 (C), it 
was stated that: 

“The reason why underground water not run¬ 
ning in a defined stream is not a subject of 
prescription is that there is no visible means 
of knowing to what extent, if any, at all. the 
supply to the plaintiffs’ tank would be effected 
by water percolating in and out of defendants’ 
land.” 

These observations were quoted with approval in 

— ‘Kalanath v. Wamanrao’, AIR 1937 Nag 310 
(D). 

(7) It is clear that the plaintiff’s alleged right 
to take the water of tank khasra No. 319 for 
khasra No. 134 or for khasra No. 88-90-91 is not 
recorded in the ‘wajib-ul-arz’ of the current set¬ 
tlement of 1916-17. The tank No. 134 used to 
irrigate Nos. 88-90-91 and this area was said to 
have been improved by the repairs of the tank 
in 1870 (Ex. P-6 of the year 1894-95). The tank 
No. 319 was constructed in the famine years from 
1898 to 1902 by the Government for the ‘nista’ 


of the whole village. It was constructed mainly 
on the ‘sir’ fields of the predecessors-in-title of 
the defendants. At the settlement of 1916-17 
these persons claimed the tank as their exclusive 
property, but that claim was negatived and the 
tank was recorded as ‘shamlat’ of all the pro¬ 
prietors with a note made in the remarks column 
that it was constructed by Government for the 
general use of the village. 

If the plaintiff had really any claim to receive 
the water of tank No. 319 through the defen¬ 
dants’ fields for tank No. 134, it would have been 
recorded in the ‘wajib-ul-arz’ Exhibit P-1. At that 
time the plaintiff could not have acquired a pre¬ 
scriptive easement. Plaintiff was not able to show 
us any documentary evidence in support of his 
claim. His learned Counsel relies on the follow¬ 
ing statement in paragraph 5 of the judgment 
under appeal: 

“In the khasras of the village Khairi from 1916 

to 1941 it is stated in the remarks column that 

the plaintiff is entitled to irrigate his lands 

from tank No. 319 ‘via’ tank No. 134.” 

This statement is not borne out by the documents 
on record. Exhibit P-8 is the settlement khasra 
for 1916-17 and Exhibit P-9, Exhibit P-10 and Ex¬ 
hibit P-11 are the three five-year khasras for the 
period from 1927-28 to 1941-42. There is no kha¬ 
sra or other document for the intervening period. 
It is stated in these exhibits that khasra Nos. 83 
and 91 are irrigated from tank khasra No. 134. 
As regards khasra No. 90 it is stated that it is 
irrigated from tanks Nos. 84-258-259-319-134. 
This is evidently a mistake. In the ‘wajib-ul-arz/ 
Exhibit P-1 it is stated that khasra No. 89 is irri¬ 
gated from 258-259-319. As regards khasra No. 90 
it is stated that it is irrigated from khasra No. 
134. In the settlement khasra for the preceding 
Settlement of 1894-95 it is stated that khasra Nos. 
137-138 and 200, corresponding to khasra No. 90-88 
and 91 of the current Settlement were irrigated 
from tank No. 236 whose corresponding number 
in the current Settlement is 134. If khasra 
No. 89, which is to the North of khasra Nos. 88-90- 
91, was irrigated from khasra No. 134, plaintiff 
would have included that field also in the suit. In> 
view of the discrepancy in the khasra entries in 
Exhibits P-8 to P-11 and the ‘wajib-ul-arz’ Exhibit 
P-1 regarding khasra No. 90, the entries in the 
latter must prevail. — ‘Ramji Saheblal v. Tanya- 
bapu\ AIR 1940 Nag 178 at p.. 181 (E). The docu¬ 
mentary evidence thus does not support the case 
of prescriptive easement. 

(8) We are satisfied that the plaintiff has 
failed to prove his claim by oral evidence. As 
P. W. 4 he stated: 

“There is no drain in defendants’ field No. 135. 

My tank No. 134 is filled in the following 
manner: 

Rain water is collected. The water from the 
defendants’ ‘bandhis’ in field No. 135 after the 
‘chirata’ and transplantation is collected in the 
tank. The defendants have got a right to throw 
the surplus water of the ‘bandhis’ of 135 into- 
my tank No. 134. They return as much water 
in the ‘bandhis’ as is necessary for them. I do 
not insist upon the defendants to get my tank 

filled at the cost of their crop.The mogha 

P-1 is opened first for irrigation purposes. This 
is done bv defendant Javaram. Thereafter the 
mogha P-2 is opened. The drain ‘YZ’ is opened 
before these moghas. The mogha X is opened 
even before the above moghas. The moghas 
P-2 and X are on the same level. The level of 
the tank is generally the same throughout. The 
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drain XY and the mogha X, if opened at one 
time, will carry equal quantity of water. I can¬ 
not state how much land is irrigated by the 
water from the drain ‘YZ\ About 8 to 10 
khandis of land is irrigated by the water from 
the mogha X. Defendants own about 14 to 15 
khandis of land near Tendu Tola. Defendants 
close the breach at point K according to their 
convenience to some extent. The water in field 
No. 135 does not flow to the defendants’ field 
lying to the East of the tank 134. If the ‘ban¬ 
dhis’ in 135 is opened the water will pass to 
defendants’ field lying to the East of the tank 
134. The water from tank 319 first gets collect¬ 
ed in field No. 135 and then passes into the tank 
134. The surplus water from 135 flows into 134. 
In 1941 there was no sufficient rainfall. There 
was no rain after Pola.” 

The mogha X is in the Southernmost portion of 
the defendants’ field No. 136 and apparently 
irrigates 138, 130 and other fields. We could not 
find the drain ‘YZ’ in any of the maps on record 
to make good the contract out of such interest. 

(9) At this stage, it would be convenient to 
notice certain other inaccurate statements of 
facts in the judgment under appeal. It is stated 
(paragraph 5): 

“This tank (No. 134) has no source of water 
and is obviously filled by surplus water from 
tank No. 319.” 

In paragraph 7 it is stated: 

“The water of tank No. 319 escapes through a 
sluice gate at point P. Thereafter, in the 
absence of any cuttings in the bunds, it gels 
stored in the fields Nos. 135 and 136. There¬ 
after it passes through an artificial opening in 
the bund of tank No. 134, which is marked K 
in the plaint map.” 

The plaintiff has admitted that tank No. 134 
collects rain water and receives surplus water of 
khasra No. 135 thrown by defendants. It is not 
disputed that the plaintiff has no right to open 
or close either P or K. Punnoolal (P. W. 1) has 
stated that if khasra No. 134 is full and the 
cut K is not closed, khasra No. 135 would be 
flooded unless the water is let out on the 
southern side into the defendants’ other fields. 
The water of khasra No. 319 is brought to the 
land of the defendants by opening the sluice P. 

The water does not overflow the bunds of the 
‘bandhis’ of khasra No. 135. It is collected in each 
‘bandhi’ and after retaining it for such length 
of time as may be considered necessary by the 
defendants for the beneficial enjoyment of their 
land, the surplus is taken out by cutting the 
bunds. The bunds are not cut at the same points 
every year or to the same depth. The water 
so removed is taken into other ‘bandhis’ and 
similarly used; and if any surplus remains after 
the requirements of the defendants are satisfied, 
it is led into khasra No. 134 through the cut K. 

This is done not for the benefit of the plaintiff 
but for the beneficial enjoyment of the defen¬ 
dants’ lands. The water of khasra No. 135 is 
allowed to flow into the ‘bandhis’ of khasra No. 
136 which is to the south of khasra No. 135 
(defendants’ map). The plaintiff has not disputed 
the defendants’ right to collect water in No. 136. 
(10) The statement in the judgment: 

“in the past the plaintiff was regularly taking 
water every year from field No. 125 to tank 
No. 134 ‘via’ the opening at K” 

is also not correct. On the other hand, the 
defendants were discharging the surplus water 
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from fields Nos. 135 and 136 at their will into 
the tank 134 and the plaintiff had to receive it. 
The statement: 

“though tank No. 134 was built by the defen¬ 
dants, it was constructed because it became a 
storing place for water from the bigger tank 
No. 319.” 

is obviously incorrect. The tank was not con¬ 
structed by the defendants but by the plaintiff 
and it was constructed years before the tank 
khasra No. 319 was constructed. The statements: 

“the presence of artificial channels connecting 
the two tanks with the intervening field of the 
plaintiff clearly shows that the right to the 
water of tank No. 319 was exercised by the 
plaintiff with the consent of the defendants. 
That it has been so enjoyed for nearly 20 to 
60 years is apparent from the evidence in the 
case” 

are also inaccurate. Intervening field is not of 
the plaintiff but of the defendants. Tank No. 319 
was not in existence for more than 40 years when 
the evidence was recorded. The channels or 
ducts P and K do not connect the two tanks. 
There is no artificial or natural channel on the 
defendants’ land connecting the two tanks, unless 
the learned Judge meant to suggest that the 
whole field No. 135 comprised of a large number 
of ‘bandhis’, was one channel. In the absence of 
a defined channel, it cannot be said that the 
water discharged into khasra No. 134 was passing 
through an artificial watercourse. 

(ID The learned Judge has not demonstrated 
how the findings of facts of the first appellate 
Court offended against Section 100(1» (ci, Civil 
Procedure Code, and were not binding on him as 
the 'second appellate Court. It would be desirable 
to refer here to the well known passage in the 
judgment of Lord Macnaghten in — Mt. Durga 
Choudhrain v. Jawahir Singh’, 17 Ind App 122 
at p. 127 (PC) (F), quoted with approval in — 
‘Ramji Patel v. Rao Kishoresingh’, AIR 1929 PC 
190 (G>. The passage is as follows: 

“It is enough in the present case to say that l 
an erroneous finding of fact is a different thing j 
from an error or defect in procedure, and that! 
there is no jurisdiction to entertain a second 
appeal on the ground of an erroneous finding 
of fact, however gross or inexcusable the error j 
may seem to be. Where there is no error or 
defect in the procedure, the finding of the First! 
Appellate Court upon a question of fact is final, \ 
if that Court had before it evidence proper, 
for its consideration in support of the finding.” 

Under these circumstances the judgment under 
appeal is liable to be set aside. 

(12) It is therefore necessary to refer to the 
findings of fact arrived at by the learned Addi¬ 
tional District Judge. He held that it is the 
defendants who have a right to take water from 
khasra No. 319 through the mogha P and bring 
it to their fields, that the defendants have a 
right to retain water in fields Nos. 135 and 13(> 
as long as they choose and as is convenient to 
them, that the land of the defendants of khasra 
Nos. 135 and 126 is on a higher level than the 
land of the plaintiff’s tank No. 134. that the 
defendants have a right to discharge the surplus 
water from fields Nos. 135 and 126 into the 
plaintiff’s tank No. 134, that the right to effect a 
breach in the embankment either at K or any¬ 
where else is of the defendants, that the level 
of such breach is also to be according to their 
convenience, and that the plaintiff never exer¬ 
cised any right nor has he got any right to cut 
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the defendants’ ‘bandhi’, nor did he ever before 
insist that the water from khasra Nos. 135 and 
136 should be discharged in No. 134. On these 
findings the learned Judge concluded that the 
plaintiff had no right but only the liability to 
receive the surplus water from the defendants’ 
fields into his tank No. 134 whenever the defen¬ 
dants required it. 

(13) ‘Ramessur Persad Narain Sing v. Koonj 
Behari’, 4 Cal 633 (PC) (H), on which Hidaya- 
tullah J. relied, is distinguishable on facts. There 
a large ‘khonwa’ (overflow channel) was cut from 
a tank, by which and by other defined channels 
water from it flowed into another tank at a lower 
level from which water was carried by several 
channels to the fields of the plaintiff’s mouzas 
for the purpose of irrigating them. The defen¬ 
dant placed dams in the ‘khonwa’ and cut a new 
channel from its northen part, the effect of which 
was to prevent water in the ‘khonwa’ from flow¬ 
ing to the lower tank and to divert it altogether 
from the plaintiff’s mouzas. Their Loraships 
quoted with approval the following observations 
of Baron Parke in — ‘Greatrex v. Hayward’, 
<1853) 8 Ex 291 (I): 

“The right of the party to an artificial water¬ 
course. as against the party creating it, must 
depend upon the character of the water-course 
and the circumstances under which it was 
created.” 

In the instant case there is no artificial water¬ 
course unless the whole fields Nos. 135 and 136 
containing numerous ‘bandhis’ can be' regarded 
as an artificial water-course as seems to have 
been done by Hidayatullah J. If there is no 
artificial water-course, the plaintiff can have no 
right. Their Lordships laid down the following 
principle at page 637: 

“In the case of right to water flowing to 
a man’s land through an artificial water-course 
constructed on his neighbour’s land such right 
must rest on some grant or arrangement, 
either proved or presumed, from or with the 
owners of the lands from which the water is 
artificially brought, or on some other legal 
origin.” 

No such arrangement was pleaded or proved nor 
was any suggested. 

(14) In — ‘Greatrex v. Hayward (I)’, Earan 
Parke relied on the following statement in — 
‘Wood v. Waud’, (1848-49) 3 Ex 748 (J): 

“The flow of water for twenty years from the 
eaves of a house could not give a right to the 
neighbour to insist that the house should not 
be pulled down or altered, so as to diminish 
the quantity of water flowing from the roof. 
The flow of water from a drain, for the purpose 
of agricultural improvements, for twenty years, 
could not give a right to the neighbour so as 
to preclude the proprietor from altering the 
level of his drain for the greater improvement 
of his land. The state of circumstances in such 
cases shows that one party never intended to 
give, nor the other to enjoy, the use of stream 
as a matter of right.” 

Plaintiff therefore does not get a right to the 
surplus water discharged by the defendants for 
the beneficial enjoyment of their land merely 
because the plaintiff derived benefit from it 
assuming that he has done so for over the statu¬ 
tory period. 

The other decision relied on by Hidayatullah J. 
is — ‘Villuri Adinaravana v. Polimera Ramudu’, 
AIR 1914 Mad 507 (K) where a distinction was 


drawn between surface water and water flowing 
in an artificial water-course. It is however not 
an authority for the contention raised here that 
khasra No. 135 is an artificial water-course. The 
facts of the case are that the water flowed from 
a river through a definite channel across the 
lands of A up to B’s lands, and after spreading 
itself over the field of B it flowed over the bunds 
of that field and joined another channel which 
irrigated the plaintiff’s lands. A disputed but B 
did not dispute the plaintiff’s right of irrigation. 
It was held that the water when it entered B’s 
land could not be regarded as surface water Out 
as continued in a definite water-course, ana the 
plaintiff was entitled to the customary flow of 
the river water along B’s lands and A and B 
had no right to obstruct the same. 

The learned Judges quoted the following 
passage from Farnham’s ‘Law of Waters and 
Water-courses’, Vol. Ill, at page 255: 

“When water appears upon the surface in a 
diffused state, with no permanent source of 
supply or regular course, and then disappears 
by percolation or evaporation, its flow is valu¬ 
able to no one, and it must be regarded as 
surface water, and dealt with as such. In — 
‘Crawford v. Rambo', 44 Ohio St. 287 (L), it is 
said that surface water is that which is diffused 
over the surface of the ground, derived from 
falling rains and melting snows, and continues 
to be such until it reaches some well-defined 
channel in which it is accustomed to, and does, 
flow with other waters, whether derived from 
the surface or springs; and then it becomes the 
running water of a stream, and ceases to be 
surface water. 

In each case the question whether or not 
particular water is surface water is one of fact 
to be determined by the circumstances attend¬ 
ing its origin and continued existence. If the 
water is spread out and flows sluggishly over 
the surface, losing itself by percolation and 
evaporation, it is surface water, although it has 
its source in springs. But the mere fact that 
the water spreads out at some places, and flows 
sluggishly without sufficient force to form a 
channel for itself, does not make it surface 
water if the flow has sufficient force to main¬ 
tain itself, and it is subsequently gathered 
together into a channel so as to form a water¬ 
course. The chief characteristic of surface 
water is its inability to maintain its identity 

and existence as a water body. But marsh 

lands through which overflow water from a 
lake reaches a natural stream are not governed 
by the rules applicable to mere surface water.” 

(15) The learned Counsel for the respondent 
relied on — ‘Baswantappa v. Bhimappa’, AIR 
1922 Bom 378 (M) in support of his contention 
that an easement right to the water falling on 
higher lands could be acquired by prescription by 
the owner of lower lands. It may be so in the 
particular circumstances of that case. There the 
water was received by means of well-defined 
channels from the defendants’ lands. 

(16) In view of the decisions in — ‘14 CPLR 145 
(A) and — ‘AIR 1923 Pat 65 (B)’ it cannot be 
disputed that the defendants have acquired a 
right to have their surplus water discharged into 
the tank No. 134. As stated in — ‘Easements and 
Licenses’ by Joshi, 2nd Edition, at page 16 

“As every easement right exists for the bene¬ 
fit of the owner of the dominant tenement 
alone it is inherent in the nature of the right 
that its exercise can be discontinued if tne 
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user becomes onerous or ceases to be beneficial 
to the party entitled to enjoy it. Enjoyment of 
an easement right cannot therefore operate to 
create such a reciprocal right in favour of the 
servient owner as might lawfully entitle him 
to insist on the continuance of the easement. 
In other words, the existence of an easement 
does not carry with it a presumption of the 
creation of a counter easement abiding in the 
owner of the servient tenement against the 
dominant owner.” 

(17) For all these reasons we are satisfied that 
the decision under appeal is not correct. It is 
set aside. The decree of the lower appellate 
Court is restored. The respondent will bear the 
costs of this appeal as also of the second appeal. 
Counsel’s fee Rs. 100/-. The costs in the trial 
Court and in the first appellate Court will be 
borne as ordered by the Additional District Judge. 

(18) After the appeal was heard the learned 
Counsel for the plaintiff-respondent made an 
application (No. 1196) stating that the appeal has 
abated because the tanks khasra Nos. 319 & 134 
have now vested in the State. The Counsel was 
examined on the 27th July 1953. He stated: 

“All irrigation rights have come to an end; 
and the plaintiff has no right of irrigation from 
khasra No. 134 and khasra No. 319.” 

If this is the correct view of the effect of the 
Madhya Pradesh Abolition of Proprietary Rights 
(Estates, Mahals, Alienated Lands) Act, 1950 (I 
of 1951), which was passed during the pendency 
of this Letters Patent appeal, the plaintiff's suit 
must fail in its entirety and must be dismissed 
with costs throughout. Even the limited decree 
passed in his favour by the first appellate Court 
must be vacated. The learned Counsel for the 
appellants does not pray for vacating that decree. 
According to him the respondent’s Counsel has 
taken an erroneous view of the effect of the Act 
I of 1951. We fail to see how the defendants’ 
appeal abates because plaintiff has lost his right 
decreed by the second appellate Court. The 
application is obviously misconceived and is dis¬ 
missed with costs. 

A/R.G.D. Appeal allowed. 
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Surjan Singh and others, Applicants v. Fakir 
•Singh Ishwar Singh and others, Non-Applicants. 
Misc. Petn. No. 25 of 1953, D/- 26-8-1953. 

(a) Houses and Rents—C. P. and Berar Letting 
of Houses and Rent Control Order (1949), Cl. 24 
—- Scope of Cl. 24 — Abuse of process of law — 
lower of High Court to intervene — (Constitution 
of India, Art. 226). 

The provision contained in Cl. 24 of the Rent 
Control Order has reference to a change in 
the occupation of the premises by the tenant 
and not to a change in the title to the pro¬ 
perty itself; that is to say, it does not con¬ 
cern itself with the change in the personnel 
of the landlords. AIR 1953 All. 441 and AIR 
1953 All. 458 Rel. on. (Para 9) 

Where, therefore, an application which on 
the face of it is for an order substituting one 
landlord for another and not for substituting 
one tenant for another is allowed by the 
Rent Control Officer under Cl. 24, it amounts 
to a flagrant abuse of the process of the 
law. And as the High Court exists primarily 
for the purpose of seeing that statutes passed 


by the Legislature are administered accord¬ 
ing to the letter and spirit of the law, it will 
intervene in such a case and quash the order 
made by the Rent Control Officer. (Para 10) 

(b) Constitution of India, Art. 225 — Rules 
framed by High Court — Application under Art. 
226 made beyond time — Discretion of High Court 
to entertain it — (High Court Rules and Orders 
—Nagpur High Court Rules). 

Ordinarily the High Court will not entertain 
an application under Art. 226 after an inordi¬ 
nate delay, that is, beyond 45 days after the 
order impugned has been passed. But the High 
Court may condone the delay and exercise its 
discretion to entertain the application where 
it is impressed with the exceptional character 
of the order impugned. (Para 7) 

S. P. Kotwal and M. W. Puranik, for Applicants; 
R. S. Dabir and V. M. Kulkarni, for Non-Appli¬ 
cants Nos. 1 to 5 and 7. 

CASES REFERRED: Paras. 

(A) (V40) AIR 1953 All. 441: 1953 All LJ 34 9 

(B) (V40> AIR 1953 All 458: 1953 All LJ 151 9 

ORDER: This application under Article 226 of 
the Constitution is directed against the order 
dated the 25th January 1952 passed by respondent 
no. 6, Additional Deputy Commissioner, Nagpur, 
purporting to have been made under the pro¬ 
visions of Clause 24 of the Rent Control Order, 
1949. Petitioner no. 1 claims to be the owner of 
the property in question, a three-storeyed build¬ 
ing (in one of the quarters of the City of Nagpur) 
popularly knowm as the ‘Welcome Hotel’. He 
claims title to the property by virtue of a deed 
dated the 11th December 1948. It is not necessary to 
characterize that deed because the actual effect 
of that deed is a matter for determination by a 
Court of competent jurisdiction. The premises 
were in the occupation of one V. B. Deshpande, 
who was a tenant under respondent no. 7 admitted¬ 
ly the original owner of the property in question. 
Deshpande aforesaid appears to have vacated the 
premises some time in October 1950. Thereupon 
petitioner no. 1 obtained an order dated the 7th 
October 1950 from the Additional Deputy Commis¬ 
sioner to the effect that he had no objection to 
the occupation of the premises by petitioners nos. 

2 and 3 as tenants of the first petitioner. 

(2) The petitioners’ case, further, is that the 
first respondent Fakir Singh was employed by 
the second and third petitioners as their servant 
to serve in the hotel which they were running 
on a partnership basis. This relationship between 
petitioners 2 and 3 and the first respondent is 
evidenced by a document admittedly signed by 
the first respondent. The document shows that 
he accepted employment on Rs. 100 per month 
to serve as a menial servant on the staff of the 
hotel. Things proceeded in the usual course until 
there came upon the scene respondents nos. 4 
and 5, who claimed to have purchased the pro¬ 
perty from respondent no. 7 on the 1st October 
1951. There has been a lot of correspondence bet¬ 
ween the first petitioner and respondents nos. 4 
and 5 as to the terms on which respondents nos. 

4 and 5 could take possession of the property as 
full owners. As to what is the effect of that 
correspondence is again a matter on which we 
need not pronounce. 

(3) On the 25th January 1952 the learned Addi¬ 
tional Deputy Commissioner came to make an 
?£ der ..2 f allotment on an application made by 

and the 5th res Pondents to the effect 
that they were the owners of the property, that 
the three-storeyed building was in the possession 
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of the first respondent and of his two sons (res¬ 
pondents nos. 2 and 3), and that the amount of 
rent fixed in respect of the ground floor alone 
was Rs. 150 per month inclusive of taxes. This 
application purported to have been made under 
‘Section 6, Central Provinces and Berar Collection 
of Inionnalion and Letting of Houses Order 46’. 
Apparently, this application was made under a 
law which stood repealed at the date of the appli¬ 
cation, by the Central Provinces and Berar Letting 
of Houses and Rent Control Order, 1949. It is 
not stated in this petition that the house was 
vacant or had become vacant. 

The most noticeable feature of this application 
is the note appended at the back of the petition 
to the effect that the property belonged to res¬ 
pondent no. 7 and that respondents 4 and 5 had 
purchased the same by sale deed dated the 1st 
October 1951. It was also stated that the property 
had been mortgaged with possession to the first 
petitioner in 1948, and that the said petitioner 
no. 1 had let out the property to respondent no. 
1 and his two sons (second and third respondents) 
on a rent of Rs. 150 per mensem. A very dis¬ 
ingenuous suggestion was made in paragraph 4 
to the effect that the fair rent for the ground 
floor of the premises would be Rs. 150 per month 
and that the previous order obtained by the first 
petitioner to the effect that the three storeys of 
the building had been let out at Rs. 160 per 
mensem was a collusive allair and that the rent 
thus fixed was wholly unfair. That statement 
was coupled with other similarly naive sugges¬ 
tions against the first petitioner, and ended by 
stating that all that had been done ‘with the in¬ 
tention of staying in possession even after redemp¬ 
tion of the mortgage, on the said low rent.’ 

(4) It would thus appear that respondents 4 
and 5 suggested there that the property had been 
redeemed and that they were now in possession 
as successors in interest to the true owner of the 
property. In effect it was an application for sub¬ 
stitution of respondents 4 and 5 as landlords in 
respect of a portion of the premises, viz the 
ground floor at rent of Rs. 150 per mensem. Noth¬ 
ing was said in this petition as regards the first 
and the second floors of the building, which 
admittedly is a three-storeved structure. On that 
petition appears an endorsement by the 4th res¬ 
pondent to the effect that he had received an 
allotment order on that very day, viz the 25th 
January 1952. On page 32 of the paperbook appears 
the document which purports to contain an order 
which is in these words: ‘Allotted to Fakirsingh 
& 2 sons’. 

The present application in effect is directed 
against the validity of this order, though the 
petitioner moved the Additional Deputy Commis¬ 
sioner, not only once but twice, in order to bring 
it to his notice the fact that the machinery of 
the Rent Control Order had been sought to be 
abused by respondents 1 to 5 by making a collu¬ 
sive application without any regard for truth 
or for the facts of the situation as they actually 
were on that date. It seems to have been repre¬ 
sented to the Additional Deputy Commissioner 
that respondents nos. 4 and 5 were not in fact 
the landlords or that respondents nos. 1 to 3 were 
not in fact the tenants. 

(5) Having failed in their repeated attempts to 
get rid of the order which the petitioners cha¬ 
racterized as wholly unjustifiable under the law 
this Court was moved on 5th January 1953. The 
office of this Court drew the attention of the 
Court to the fact that the application was very 
much delayed inasmuch as it had been filed al- 
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most a year after the order of the 25th January 
1952 had been passed. This court apparently hav¬ 
ing realized the anomaly of the position as it 
emerged after the passing of the order impugned 
in this case made up its mind to condone the 
delay and to hear the opposite party. Notices 
were, therefore, directed to be issued to the non¬ 
applicants. 

(6) They have appeared and the first five non¬ 
applicants and non-applicant no. 7 have filed a 
single return. It is a long statement making all 
kinds of allegations, most of them wholly irrele¬ 
vant to the limited scope of the controversy be¬ 
fore us. Those allegations have been sought to be 
supported by an affidavit sworn to by the 5th res¬ 
pondent, wife of the 4th respondent, and the veri¬ 
fication is in these terms: 

“Verified that the allegations of fact in paras 
1 to 16 above are true to my information from 
R. F. Rustamji and belief.” 

This affidavit is not worth the paper on which it 
is written. Apparently, respondents 1 to 4, who 
were really in the know of facts and are expected 
to make their own statements as to the veracity 
of the assertions made in the petition, have not 
come forward to support their statements by their 
own oath. The most important statement made 
by the petitioners was that the first respondent 
was the employee of the 2nd and 3rd petitioners. 
There is no affidavit by the first respondent in 
answer to that allegation. We must, therefore. ' 
lor the limited purpose of this proceeding, assume 
that the statement made by the petitioners that 
the first respondent is the employee of the second 
and third petitioners is correct. 

(7) The return, shorn of all verbiage, pleads in 
the first instance that the application should be 
dismissed ‘in limine’ on the ground that it had 
been made very much more than 45 days after:- 
the order impugned had been passed. Ordinarily,' 
we would not have entertained the application' 
Qfter such an inordinate delay; but this Court 
was very much impressed with the exceptional 
character of the order impugned in this case, 
and naturally, therefore, it did not think it pro¬ 
per to throw out the application on the ground 
of delay alone. This Court exercised its discre¬ 
tion to entertain the application even though 
belated, because the impression naturally formed • 
from the facts stated in the petition is that the 
provisions of the Rent Control Order 1949 have 
been misused by the persons who made the 
application on the 25th January 1952 and obtained 
an order from the Additional Deputy Commis¬ 
sioner, who does not appear to have applied his 
mind at all either to the facts of the case or to 
his own powers under that Order. 

(8) The second ground of attack which has 
been very much pressed upon us by the learned 
counsel for the non-applicants 1 to 5 and 7 is 
that the very basis for the order of allotment 
made in favour of the petitioners Nos. 2 and 3 
was wanting in law. That order at page 22 of 
the paper-book is in these terms: 

“I have no objection to allow occupation of Shri 
o U rubachansingh and Narendrasingh refugee, 

H. No. 54 (10 rooms) situated at Sitabuldi near 
Railway belonging to Sardar Surjansingh s/o 
Sardar Jiwansingh Jolly Kamptee Road.” 

This order was passed by the Additional Deputy 
Commissioner on the 7th October 1950. It is con¬ 
tended on behalf of the non-applicants that there 
is no legal warrant for this order. In our opinion, 
there is no substance in this contention. As 
already indicated, the original tenant under tne> 
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original landlord, respondent No. 7, was Desh- 
panae. Upon nis vacating the premises in 
October 1950 the petitioners had to regularize the 
occupation of those premises by the second ana 
third petitioners who were not the owners and 
therefore not the landlords of the premises and 
who had, it appears, agreed to carry on the hotel 
business in the old name, viz., ‘Welcome Hotel'. 
The landlord (first petitioner) had to apprise 
the Deputy Commissioner of the fact that the 
premises had been vacated by Deshpande and 
that the same business of running the hotel was 
being carried on by the second and third peti¬ 
tioners on a partnership basis. This was apparently 
•done in order to escape from the mandatory pro¬ 
visions of sub-clause (2) of clause 22 of the Rent 
Control Order. It must, therefore, be held that 
the order dated the 7th October 1950 had a legal 
basis and that the occupation of the second and 
third petitioners had been legalized by that order. 

(9) The third ground of attack taken by the 
learned counsel for the non-applicants aforesaid 
was that non-applicants Nos. 4 and 5 came in pos¬ 
session of the premises by virtue of a contract 
between the first petitioner and them according 
to which he (the first petitioner) agreed to take 
a certain amount by way of redemption money. 
It is not claimed that any amount nas passed 
between the parties; nor has it been claimed that 
the petitioners have vacated the first and second 
floors of the premises. The scope of the pro¬ 
ceedings before us is very limited. We are called 
upon to pronounce only upon the validity or 
otherwise of the order passed on the 25th 
January 1952. That order purports to have been 
made under the provisions of Clause 24 of the 
Rent Control Order. On a bare reading of that 
clause it is manifest that the petition made on 
the 25th January 1952 and the order passed 
thereon by the Additional Deputy Commissioner 
were both misconceived. The house or any part 
of the premises had not been vacated by the 
tenant; nor does the application itself purport to 
make any statement to that effect. The note 
already adverted to at the end of the petition 
makes it clear, though it was not intended to 
make it clear, that there had been no change in 
the occupation of the premises. 


third petitioners, into a tenant of the premises, 
and in collusion with him have obtained an order 
which does not come within the purview of Cl. 24 
of the Order. We cannot allow such a flagrant 
infringement of the provisions of the Order to 
stand. 

This Court exists primarily for the purpose of 
seeing that statutes passed by the Legislature are 
administered according to the letter and spirit of 
the .law. In the instant case we find that the 
provisions of the Rent Control Order had been 
used for a purpose for which they were never in¬ 
tended and by parties who in their anxiety to take 
possession of the property have sougnt. to do so 
through the back door. We are surprised to find 
that the Additional Deputy Commissioner did not 
proceed with the circumspection which is required 
of an officer who has been entrusted with the 
duty of administering the Rent Control Order, 
which is on the face of it in derogation of the 
pre-existing rights of landlords vis-a-vis their 
tenants. In the instant case the learned Addi¬ 
tional Deputy Commissioner did not stop to con¬ 
sider whether on the facts alleged in the peti¬ 
tion there was any occasion for him to intervene 
by making an order of allotment. The applica¬ 
tion was on the face of it for an order substi¬ 
tuting one landlord for another and not for sub¬ 
stituting one tenant for another. That is, to put 
it very mildly, a flagrant abuse of the process 
of the law. 

We have, therefore, no hesitation in quashing 
that order in spite of the fact that the petitioners 
were very wrongly advised in seeking remedies 
which the law as it then stood did not afford 
them. As a consequential relief to our quashing 
the order impugned in this case the Additional 
Deputy Commissioner, if necessary, will proceed 
under Clause 23 of the Rent Control Order to 
rectify the contravention of the Order as a result 
of the illegal order passed by him. The petitioners 
are entitled to their costs. Hearing fee Rs. 100. 
The petitioners are also entitled to withdraw the 
outstanding amount of security deposited by them. 

A/V.S.B. Order accordingly. 


What was intended to be done by that appl 
cation was to replace the first petitioner as lane 
lord by non-applicants Nos. 4 and 5. This canno 
by any stretch of language, come within the pui 
view of the provisions of Clause 24 or any othe 
clause of the Rent Control Order. The prov. 
sion aforesaid has reference to a change in th 
occupation of the premises by the tenant an 
not to a change in the title to the property itself 
that is to say. it does not concern itself wit, 
the change in the personnel of the landlords. Tha 
the^ provisions of Clause 24 of the Rent Contrc 
Order are not at all attracted to the situation a 
actually was on the 25th January 1952 is absc 
lutely clear and is supported by two recen 
decisions of the Allahabad High Court in - 
Mahabir Prasad v. Kewal Krishna’, AIR 1953 A 

v- ?- nd ‘Lachhman Das v. Rent Contrc 
and Eviction Officer’, AIR 1953 All 458 (B). 


( 10 ) In view of these facts and circumstances 
(he question arises what should be the order to 
be passed by this Court. There is no doubt that 
le.spondents Nos. 4 and 5. who applied on the 25th 
January 1952 and obtained an order on the same 
date from the Additional Deputy Commissioner in 
terms already indicated, stole a march on the 
real landlord and tenants of the premises. Thev 
appear to have bolstered up the first respondent, 
who was really the servant of the second and 
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SEN J. 


Ghanaram and another, Defendants-Anpellants 
v. Paltoo and another, Plaintiffs-Respondents. 

Second Appeal No. 493 of 1945, D/- 23-8-1949. 

(a) Transfer of Property Act (1882), S. 54 — 
Delivery of possession — Purchaser already in 
possession — Redelivery not necessary. 34 Cal 
207, Dissented from. 


vvii^ic wic purenaser was already in posses¬ 
sion as an adhiya under a lease it was not 
necessary that he should have first handed 
over possession of the property to the seller 
who should then have redelivered the pro¬ 
perty to the purchaser in order to constitute 
delivery of possession within the meaning of 
S. 54. It is enough if the character of the 
possession changes; in other words if the 
seder converts, by appropriate declaration or 
acts, the previous possession of purchaser into 
plenary possession as that of the purchaser 
there is sufficient delivery of property. Case 
law discussed. (Paras 19, 23 29) 

Anno: T. P. Act, S. 54 N. 22. 

1949 Mull a: g. 54 P. 301 N. “Delivery of Pro¬ 
perty” (l Pt. extra in Mulla). 7 
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(b) Transfer of Property Act (1882), S. 54 — 
* Tangible immovable property of a value less than 

one hundred rupees. AIK 1916 Bom 223, Dissented 
from. 

A person remains an owner of the property 
notwithstanding that he has executed a mort¬ 
gage or a lease of the property. If then he 
makes a transfer of his interest, he makes a 
transfer of the property itself and not merely 
of an abstract right or of certain rights o.ut 
of his total bundle of rights originally owned 
by him. The sale of such a property (the 
value of which is less than one hundred 
rupees) may be effected by delivery of posses¬ 
sion under S. 54. Case law discussed. 

(Para 30) 

Anno: T. P. Act, S. 54 N. 19. 

1949 Mulia: S. 54 (Topic discussed in N. 19 to 
S. 54 in A.I.R. Com., not separately discussed in 
Mulia but only touched in last para, on p. 296 
to N. “Subject-matter of Sale” on P. 295). 

T. P. Act, S. 54 N. 21. 

1949 Mulia: S. 54 P. 299 Ns. “Mode of transfer”, 

“No. transfer”, P. 301 N. “Unregistered 

Deed”, P. 302 N. “Delivery.deed” (conflict 

before and after 1929 Amendment of Registration 
Act, not fully noticed in Mulia). 

(c) Transfer of Property Act (1882), S. 54 — 
Sale of property of less than one hundred 
rupees — Unregistered sale-deed and delivery of 
possession. 

A mere existence of an unregistered instru¬ 
ment does not prevent the purchaser from 
falling back upon his title by the delivery 
of property. By mere delivery of property the 
purchaser acquires a complete title and the 
fact that in addition to a good title by deli¬ 
very he had a bad title by an unregistered 
instrument should not prejudice him. Case 
law rel. on. (Para 31) 

Anno: T. P. Act, S. 54 N. 21. 

1949 Mulia: S. 54 P. 299 Ns. “Mode of transfer”, 

“No_transfer”, P. 301 N. “Unregistered Deed” 

P. 302 N. “Delivery.deed” 

(Conflict before and after 1929 Amendment of 
Registration Act, not fully noticed in Mulia). 

P. N. Rudra. for Appellants; D. T. Mangal- 
moorti, for Respondent No. 1. 

CASES REFERRED: Paras 

(A) (’95) 22 Cal 179 18 

(B) (1900) 4 Cal WN Law Notes cxlii 19 

(C) (’07) 34 Cal 207: 5 Cal LJ 390 20. 23, 2 y 

(D) (V2) AIR 1915 Mad 573: 38 Mad 1158 

20, 21, 29 

(E) (V12) AIR 1925 Mad 566: 87 Ind Cas 337 20 

(F) (V2) AIR 1915 Nag 114: 12 Nag LR 3 

20, 22, 31 

(G) (V3) AIR 1916 Nag 93: 12 Nag LR 139 

20, 22, 31 

(H) (V20) AIR 1933 Cal 411: 60 Cal 384 

20. 23, 24, 29 

(I) (V21) AIR 1934 Pat 301: 151 Ind Cas 55 23 

(J) (V23) AIR 1936 Lah 756: 166 Ind Cas 751 23 

(K) (V23) AIR 1936 Rang 497: 166 Ind Cas 267 23 

(L) (V24) AIR 1937 Pat 178: 15 Pat 772 24, 31 

(M) (V8) AIR 1921 PC 8: 48 Cal 509 (PC) 25, 27 

(N) (VP AIR 1914 PC 67: 41 Cal 972 (PC) 26 

(O) (V15> AIR 1928 All 726: 50 All 986 (FB) 

28, 30, 31 

(P) (V3> AIR 1916 Bom 223: 40 Bom 313 30 

(Q) (V26) AIR 1939 Bom 31: ILR (1939) 

Bom 71 31 

(R) (’95) 8 CPLR 1 31 


(S) (V9) AIR 1922 Nag 58: 18 Nag LR 8 31 

(T) (V36) AIR 1949 Nag 410: ILR (1949) 

Nag 534 31 

JUDGMENT : This is a defendants’ appeal and 
arises out of a suit for possession. Ghanaram, 
respondent no. 2, was the absolute occupancy 
tenant of certain plots, area 1.58 acres, situate at 
‘mauza’ Hardi. He sold these plots to Paltoo, res¬ 
pondent no. 1, on three different dates. On 14-12- 
1941 he sold plot no. 2101/2D area ^55 acre for 
Rs. 28 under an unregistered sale deed (Exhibit 
P-3). Subsequently he sold plot no. 509/1, area 
.34 acre, for Rs. 45 under an unregistered sale deed 
(Exhibit P-2). Thereafter he sold plots nos. 
2067/2, area .54 and no. 2106 area .15 for Rs. 32 
under the unregistered sale deed (Exhibit P-1). 

(2) Ghanaram subsequently sold all these plots 
and a house to the appellants Ghanaram and 
Buchalu under a registered sale deed (Exhibit 
D-3), dated 11-12-1942, for Rs. 600. 

(3) Paltoo filed a suit on 26-10-1943 against the 
appellants (defendants 1 and 2), Vindheshwar 
Prasad (defendant no. 3), patwari of the village, 
and Ghanaram (defendant no. 4) to recover pos¬ 
session of the plots on the allegation that after 
he had been put in possession of the plots pur¬ 
chased by him from Paltoo, he was dispossessed 
by defendants nos. 1 to 3 in June 1943. 

(4) In a joint statement, defendants nos. 1 to 
3 denied the sales in favour of the plaintiff or 
that he had been put in possession of the plots by 
Ghanaram in pursuance of the sales alleged to 
have been made by him. They admitted that 
the plaintiff had been in possession of the plot 
no. 509/2 as an ‘adhiya’ up to 1942-43. The de¬ 
fendants stated that defendants nos. 1 and 2 were 
purchasers in good faith and for consideration 
without any notice of the title of the plaintiff. 
The plea was based on section 41 of the Transfer 
of Property Act, 1882, though it was not so speci¬ 
fically stated. Defendants nos. 1 and 2 stated that 
they had made an inquiry from Vindeshwari 
Prasad (defendant 3). patwari of the village, and 
they had been informed by him that the plots 
had not been sold or encumbered in any way. 

(5) In a separate written statement Ghanaram 
admitted that he had executed the sale deeds 
Exhibit P-3, dated 14-12-1941 for Rs. 28. Exhibit 
P-2, dated 29-1-1942 for Rs. 45, and Exhibit P-1, 
dated 13-3-1942 for Rs. 42. but pleaded that he 
had borrowed the sums from Paltoo who had re¬ 
fused to advance the sums unless he (Ghanaram) 
executed the sale deeds. According to defendant 
no. 4, these documents were really bonds and not 
sale deeds. He denied that he had put the plain¬ 
tiff in possession of the plots in pursuance of the 
sales. He, however, admitted that with the ex¬ 
ception of plot no. 509/2, area 0.59 acre, Paltoo 
had been in possession of the other plots as an 
‘adhiya’ from the year 1939-40 till the year 1942-43. 
Ghanaram admitted that he had sold the plots 
in suit to defendants nos. 1 and 2 under J£e re¬ 
gistered sale deed (Exhibit D-3), dated 11-12-1942. 

(6) The trial Court found that the plaintiff 
purchased the plots in suit from Ghanaram under 
three sales viz., (1) on 14-12-1941 of plot no. 
2101/2D for Rs. 28: (2) on 29-1-1942 of plot no. 
509/1 for Rs. 45 and (3) on 13-3-1942 of plots nos. 
2067/2 and 2106 for Rs. 32: that possession of the 
plots had been delivered to the plaintiff in pur¬ 
suance of the sales; and that consequently tne 
plaintiff acquired a valid title to the plots in suit. 
The trial Court held that defendants nos. 1 ana 
2 had purchased the plots in suit under the re¬ 
gistered sale deed (Exhibit D-3), dated ll-* 2 "*" 
for Rs. 600 but acquired no title as they had pur- 
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chased subsequently with notice of the title ac¬ 
quired by the plaintiff under the sales made to him. 
On these findings the trial Court decreed the 
claim of the plaintiff for possession of the plots 
in suit. 

(7) On appeal the appellate Court upheld all 
the findings of the trial Court except as regards 
delivery of possession of plot no. 509/1. The 
appellate Court held that possession of plot no. 
509/1 in pursuance of the sale on 29-1-1942 was 
not delivered to the plaintiff who consequently 
did not acquire any title over it. It allowed the 
appeal regarding plot no. 509/1 and upheld the 
decree of the trial Court as regards possession 
of other plots. It is against this decree that the 
present appeal has been filed by defendants nos. 
1 and 2. The plaintiff did not file any appeal 
against the dismissal of his claim regarding plot 
no. 509/1. 

(8) The questions for decision in this appeal are: 

(1) whether possession of the plots was deliver¬ 
ed to the plaintiff in pursuance of the oral 
sales made on 14-12-1941 and on 13-3-1942; 

(2) whether the sales made on 14-12-1941 and 
on 13-3-1942 were of tangible immovable 
property and whether the sale in each case 
was required by law to be made by a regis¬ 
tered instrument; and 

(3) whether defendants nos. 1 and 2 were ‘bona 
fide’ purchasers for value without notice 
of the title of the plaintiff acquired by him 
under the sales made to him. 

(9) Paragraph 3 of section 54 of the Transfer 
of Property Act. 1832, enacts that in the case of 
tangible immovable property of a value less than 
one hundred rupees, transfer of ownership may 
be made either by a registered instrument or deli¬ 
very of the property. The sale deeds Exhibit P-3, 
dated 14-12-1941 and Exhibit P-1, dated 13-3-1942, 
did not convey any title to the plaintiff over the 
plots nos. 2101/2D, 2067/2, and 2106, because the 
deeds were not registered. 

(10) The sales have been duly proved by the 
evidence of the plaintiff and of Mahatamaram 
(P. W. 3i and Ramdev (P. W. 4) who had res¬ 
pectively scribed and attested the sale deed (Exhi¬ 
bit P-3) dated 14-12-1941 and the sale deed (Exhi¬ 
bit P-1) dated 13-3-1942. It is not necessary to 
refer to the evidence of Ramnarayan (P. W. 2) 
wh > had scribed the sale deed (Exhibit P-2) dated 
29-1-1942 as plot no. 509/1 conveyed by the deed 
Is not the subject matter of the appeal. 

(11) Ghanaram. defendant no. 4. has been 
rightly disbelieved by the Courts below as there 
Is variance between his pleading and his evidence 
In his written statement he admitted the execu¬ 
tion of the sale deeds but stated that they were 
bonds and alleged the circumstances in which 
they came to be executed. In his evidence he 
stated that he had not taken any loans from the 
plaintiff and that the documents (Exhibit P-3) 
dated 14-12-1941 and (Exhibit P-1) dated 13-3-1942 
were contracts of ‘adhiya’ leases which was quite 
contrary to the pleadings. 

(12) Ghanaram. defendant no. 1, admitted that 

* earnt about the sale deeds but stated 
that, he had been informed by Mahatmaram and 
Kamaev that the sale deeds were bogus. These 
persons were examined as witnesses for the plain¬ 
tiff and they did not support his statement. On 

the contrary they proved that the sales were 
genuine. 

(13) Tlie Courts below have held that Ghanaram 
sold plot no. 2101/2D for Rs. 28 on 14-12-1941 
under the sale deed (Exhibit P-3) and plots nos. 


2067/2 and 2106 for Rs. 32 on 13-3-1942. These 
findings were not challenged in the memorandum 
of appeal or before me. It must accordingly be 
held that oral sales had been duly proved. 

(14) The next question is whether there was 
delivery of property in pursuance of tne oral sales, 
paragraph 4, section 54, Transfer oi Property Act, 
6ays that delivery of tangioie immovable property 
takes place when the seller places the buyer, or 
such person as he directs, in possession or the 
property. 

(15) Paltoo was already in possession of the 
plots purchased by him. He had been in passes- 
sion as an ‘adhiya’ since 1939-40 and continued to 
be so till the date of his purchase. This was ad¬ 
mitted by his seller Ghanaram (defendant no. 4> 
and by defendants nos. 1 and 2. The possession 
of the plaintiff is recorded in the ‘panchsala 
khasra’ (Exhibit D-l) for the years 1939-40 to 
1942-43. 

(16) In his evidence Paltoo, the plaintiff, stated 
that possession had been delivered to him at the 
time oi the three sales and that the saies were 
accompanied by delivery of possession and that 
he has been in possession of the lands purchas¬ 
ed by him till he was dispossessed by defendants 
nos. 1 to 3 in June 1943. In his cross-examina¬ 
tion he admitted that he did not go to the lands 
tor taking possession. He stated that his seller 
Ghanaram told him that he should cultivate the 
land from mat day and should take possession. 
To the same effect is the evidence of Ramnarayan 
(P. W. 2), Mahatamaram (P. W. 3) and Ramdev 
(P. W. 4). Ghanaram, the seller, stated that he 
did not object to the possession of the plaintiff 
or his doing agricultural operations at any time. 

(17) The declaration made by the seller con¬ 
verted the permissive possession of Paltoo into 
possession as that of a purchaser. The lower 
appellate Court accordingly held that the prior 
possession of the plaintiff was converted into pos¬ 
session as a vendee. 

(18) In — ‘Gunga Narain Gope v. Kali Churn 
Goala', 22 Cal 179 (A), it was held that when 
a vendee obtained possession on the date of sale 
and remains in possession thereafter, it is reason¬ 
able to presume that the possession so obtained 
was a lawful one and had been given by or with 
the assent, express or implied, of the person pre¬ 
viously in passession, namely the vendor. The 
case is an authority for the proposition that it 
is not necessary that there should be any formal 
taking over of possession. 

(19> In — ‘Fatik Karikar v. Rajendra Nath’, 4 
Cal WN Law Notes cxlii (B), it was held that 
where the property w r as in the possession of a 
usufructuary mortgagee, the process of making 
over of the property by the mortgagee to the 
mortgagor and redelivery by the latter to the for¬ 
mer was not necessary to bring about a sale in 
favour of the former under section 54 of the 
Transfer of Property Act, but that it would be 
enough if the mortgagee took the property as 
purchaser and the mortgagor admitted that from 
that moment the purchaser held the property as 
purchaser and not as mortgagee. Tire principle 
underlying this decision is applicable to the pre¬ 
sent case. The purchaser was already in posses¬ 
sion as an ‘adhiya’ and that it was not necessary 
that he should have first handed over possession 
of the property to the seller who should then 
have redelivered the property to the purchaser in 
order t-o constitute delivery of possession within 
the meaning of section 54, Transfer of Pro¬ 
perty Act. 
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(20) The learned counsel for the appellant in¬ 
vited reference to the decision in — ‘Sibendrapada 
Banerjee v. Secy, of State’, 34 Cal 207 (C) and 
submitted that as Paltoo, the purchaser, was al¬ 
ready in possession there could not be any deli¬ 
very of the property to him within the meaning 
of section 54 of the Transfer of Property Act. The 
case undoubtedly supports the contention advanc¬ 
ed by the learned counsel. The case, however, 
was dissented from in — ‘Muthukaruppan v. 
Muthu Samban’, AIR 1915 Mad 573 (D); — 

‘Dawood Saheb v. Moideen Batcha’, AIR 1925 
Mad 566 (E); — ‘Thakurdas v. Sobhachand’, AIR 

1915 Nag 114 (F); — ‘Dinanath v. Manbodhi’, 
AIR- 1916 Nag 93 at p. 96 (G) and — ‘Kulachandra 
v. Jogendrachandra’, AIR 1933 Cal 411 (H). 

<21> In — ‘AIR 1915 Mad 573 (D)\ ‘cit. sup., it 
was pointed out that there was no reason why an 
oral sale with a request by the vendor to tne 
vendee to remain in possession in the capacity 
of vendee with absolute lights should not be suffi¬ 
cient to pass title without having recourse to the 
expedient of the vendee quitting the property one 
moment and entering upon it at another. An 
arrangement by which the legal nature and 
character of the previous possession is put an end 
to and subsequent possession treated as one by the 
vendee with absolute title is sufficient to satisfy 
the requirements of section 54 of the Transfer of 
Property Act. 

(22) In — ‘AIR 1915 Nag 114 (F)\ it was held 
that there may be delivery of property within the 
meaning of section 54 of the Transfer of Property 
Act even if the vendee is already in possession 
as a lessee provided that the vendor by appro¬ 
priate declaration or acts converts the possession 
of the vendee as tenant into one as purchaser. 
This case w r as followed with approval in — ‘AIR 

1916 Nag 93 at p. 96 (G). 

(23) In — ‘AIR 1933 Cal 411 (H)\ it was held 
that in the case of a sale by delivery of posses¬ 
sion, though the essence of delivery no doubt is 
that possession should change, it is enough if 
the character of the possession changes; in other 
words, if the vendor converts, by appropriate de¬ 
claration or acts, the previous possession of the 
vendee into plenary possession as that of the 
vendee, there is sufficient delivery of property 
within the meaning of section 54. Transfer of Pro¬ 
perty Act, whatever is necessary and possible in 
the circumstances to effect a delivery of posses¬ 
sion being done. To the same effect are the deci¬ 
sions in — ‘Santokhi Misser v. Siro Jha’, AJR 
1934 Pat 301 (I); — ‘Mahbub v. Kale Khan’. AIR 
1936 Lah 756 (J) and — ‘Maung Mya Maung v. 
Ma Rhine’, AIR 1936 Rang 497 (K). 

(24) In — ‘Pheku Mian v. Syed Ali\ AIR 1937 
Pat 178 (L.), the decision in — ‘AIR 1933 Cal 411 
(H)\ was approved. In this case it was held that 
when the property sold is already in possession 
of the vendee, a renunciation by the vendor of all 
his rights therein and mutation of the vendee’s 
name in the record-of-rights. made at the instance 
of the vendor, are sufficient compliance with the 
provisions of section 54 of the Transfer of Pro¬ 
perty Act. That was a case of a sale of the 
equity of redemption by the mortgagor to the usu¬ 
fructuary mortgagee. In the circumstances of the 
case it was held that there was delivery of pro¬ 
perty within the meaning of section 54 of the 
Transfer of Property Act. 

(25) Reference may now be made to the case 
of — ‘Mathura Prasad v. Chandra Narayan’, AIR 
1921 PC 8 (M). That was a case which related 
to the validity of the registration of a mortgage 
deed. Section 28 of the Indian Registration Act, 


1877, enacted that every document which by sec¬ 
tion 17 is required to be registered shall be pre¬ 
sented for registration in the office of a sub-regis¬ 
trar within whose sub-district the whole or some 
portion of the property to which such document 
relates is situate. This provision now re-appears 
as section 28 in the Indian Registration Act, 1908. 

(26) A similar question of registration arose in 
— ‘Harendra Lai v. Hari Dasi Debi\ AIR 1914 
PC 67 (N), in which their Lordships of the Judi¬ 
cial Committee made the following observation; 

“Their Lordships hold that this parcel is in fact 
a fictitious entry, and represents no property 
that the mortgagor possessed or intended to 
mortgage, or that the mortgagee intended to 
form part of his security. Such an entry in¬ 
tentionally made use of by the parties for the 
purpose of obtaining registration in a district 
where no part of the property actually charged 
and intended to be charged in fact exists is 
a fraud on the registration law, and no regis¬ 
tration obtained by means thereof is valid.” 

(27) In — ‘AIR 1921 PC 8 (M)\ the question 
related to the registration of a mortgage. The 
property mortgaged was Mahomedpur Boari 
village, situate in the Darbhanga district; but for 
motives of convenience it was desired that regis¬ 
tration should be effected in the Mozufferpur dis¬ 
trict, in which district the mortgagor had no pro¬ 
perty. It was alleged in support of the registra¬ 
tion in that district that before the mortgage 
was executed Osman (the witness to the mortgage 
deed, who appears to have acted for all parties 
in carrying out the compromise) sold to the mort¬ 
gagor a one-kauri share in the Kolhua property 
of which Osman was owner. The point for deci¬ 
sion was whether there was a real sale of one- 
kauri share in Kolhua property. On the evidence 
it was held that there was no intention to trans¬ 
fer the property and that it did not form part of 
the mortgage security. 

On these facts it was held that the mortgage 
was void as the registration effected in the Mozuf- 
/erpur district was a fraud on the registration 
law. The alleged kabala had not beer? produced 
and the instrument had not been registered. 
There was also no delivery of possession of the 
one-kauri share. Neither of the conditions neces¬ 
sary under section 54 to make a good transfer on 
sale of the property of the value below Rs. 100 
was fulfilled in that case. At pages 9-10 the Judi¬ 
cial Committee observed that the mere delivery 
of the instrument of sale was not sufficient com¬ 
pliance with the provisions of section 54 of the 
Transfer of Property Act which required that 
there must be real delivery of the property. The 
case, therefore, cannot be quoted as an authority 
for the proposition that where the purchaser is 
already in possession either as a mortgagee or as 
a lessee, there cannot be a delivery of the pro¬ 
perty within the meaning of section 54 of the 
Transfer of Property Act. 

(28) In — ‘Sohanlal v. Mohan Lai’, AIR 1928 
All 726 (FB) (O), the decision in — ‘34 Cal 207 
(C)\ was followed, but the decision therein was 
based on adverse possession. 

(29) For the reavsons stated in — ‘AIR 1915 Mad 
573 (D) and — ‘AIR 1933 Cal 411 (H)\ I respect- 
fullv disagree with the decision in — ‘34 Cal zu 
(C)\ I hold that in this case the character oi 
the possession of Paltoo changed as Ghanaram, 
the vendor, converted by appropriate declaration 
the previous permissive possession of Paltoo into 
plenary possession as that of a vendee and that 
there was sufficient delivery of prosecution within 
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the meaning of section 54 of the Transfer of 
Property Act. 

(30) The next question is as regards the regis¬ 
tration of the sale deeds Ex. P-3, dated 14-12-1941 
and Ex. P-1, dated 13-3-1942. In — ‘Bhaskar 
Gopal v. Padma Hira’, AIR 1916 Bom 223 (P), it 
was held that when an owner of property which 
is subject to a lease, sells it to his tenant, he sells 
reversion and the instrument of sale must be 
registered under section 54 of the Transfer of 
Property Act. A contrary view was taken by the 
majority of the learned Judges (Sulaiman A. C. J. 
dissenting) in — ‘AIR 1928 All 726 (FB) (O)’. In 
that case Mukerji J. quoted several passages from 
eminent jurists like Holland, Salmond and Pollock 
In support of the proposition that a person re¬ 
mains an owner of the property notwithstanding 
that he might have executed a mortgage or a 
lease of the property. 

Salmond dealing with the subject of ownership 
in his Jurisprudence, 10th edition, 1948 says at 
page 270— 

“The right of the owner of a thing may be all 
but eaten up by the dominant rights of lessees, 
mortgagees, and other encumbrancers. His 
ownership may be reduced to a mere name 
rather than a reality. Yet he 'nonetheless re¬ 
mains the owner of the ‘thing’, while all the 

others nothing more than ‘rights’ over it. 

He, then, is the owner of a material object, who 
has a right to the general or residuary uses of 
it, after the deduction of all special and limited 
rights of use vested by way of encumbrance in 
other persons." 

At page 729 Mukerji J. stated that a mortgagor, 
in spite of executing a mortgage, whether it be a 
simple or usufructuary mortgage, is still the owner 
of the property so mortgaged; and that if then 
|he makes a transfer of his interest, he makes 
a transfer of the property itself and not merely 
of an abstract right or of certain rights out of 
his total bundle of rights originally owned by 
him. The majority view has been followed with 
approval in — ‘AIR 1937 Pat 178 (L)’ and — 
‘Tukaram Ganpatrao v. Atmaram Vinayak’, AIR 
1939 Bom 31 (Q). 

In — ‘AIR 1937 Pat 178 (L)\ it was held that 
the “equity of redemption’’ left in a mortgagor, 
after he gives his property in usufructuary mort¬ 
gage, is a tangible property and the sale of such 
a property (the value of which is less than one 
hundred rupees) may be effected by delivery of 
possession under section 54 of the Transfer of 
Property Act, 1832. I respectfully agree with the 
decision of the majority in — ‘AIR 1928 All 723 
(FB) (O)’ and hold that in this case the oral 
sales made by Ghanaram, defendant no. 4. were 
of tangible immovable property and that it was 
not necessary that they should have been by 
registered documents. 

(31) In a series of cases in the Court of the 
Judicial Commissioner, it was held that a mere 
existence of an unregistered instrument did not 
prevent the vendee from falling back upon his 
title by the delivery of property. It was observed 
that by mere delivery of property the vendee 
acquired a complete title and there was no reason 
why the fact that in addition to a good title to 
delivery he had a bad title by an unregistered 
Instrument should prejudice him: vide — ‘Mt 
Rupa Telin v. Bisambar Teli’, 8 C P L R 1 (R); -• 
‘AIR 1915 Nag 114 (F)’; — ‘AIR 1916 Nag 93 (G'.' 
and — ‘Harlalsa v. Bapu’, AIR 1922 Nag 58 (S . 
This view has been adopted in this Court in — 
‘Bhulkoo v. Mst. Hiriyabai’, AIR 1949 Nag 410 (T). 
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(32) I hold that the plaintiff acquired a valid 
title to the plots in dispute in this appeal by rea¬ 
son of his purchases made on 14-12-1941 and on 
13-3-1942 which were accompanied by delivery of 
possession. 

(33) The last question is whether the appellants 
were protected under section 41 of the Transfer 
of Property Act, 1882. The section has no appli¬ 
cation to the case. Ghanaram, defendant no. 4, 
was not in possession of the plots in dispute at 
the time he sold them to defendants nos. 1 and 2 
under the sale deed (Exhibit D-3) dated 11-12-1942 
for Rs. 600. As he was not in possession he could 
not be said to be an ostensible owner in posses¬ 
sion of the property with express or implied con¬ 
sent of the real owner. Defendants nos. 1 and 
2 have admitted that Paltoo was in possession of 
the plots in dispute in this appeal. If they had 
made inquiries from him they would have learnt 
that Paltoo had already purchased the plots from 
Ghanaram. Ghanaram, defendant no. 1, admitted 
that he made no inquiry from Paltoo who was 
then in possession. Ghanaram stated that he 
made an inquiry from the patwari who had in¬ 
formed that the plots had not been sold or en¬ 
cumbered in any way. 

The patwari has not been examined to confirm 
his statement. Ghanaram further stated that he 
had been informed by Mahatamaram and Ramdev 
(P. Ws. 3 and 4) that the sales in favour of the 
plaintiff were bogus. These witnesses, however, 
do not support his statement. On the contrary 
they prove that the sales were genuine. Defen¬ 
dants nos. 1 and 2 have thus failed to prove that 
they were ‘bona fide’ purchasers for value without 
notice of the title of the plaintiff. Accordingly, 
they were not protected under section 41 of the 
Transfer of Property Act, 1882. 

(34) The appeal fails and is dismissed with 
costs. 

B/D.H.Z. Appeal dismissed. 
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Abdul Gaffarkhan Abdul Ajijkhan, Plaintiff- 
Appellant v. Abdul Jikar Dada Kachhi, Defen¬ 
dant-Respondent. 

Second Appeal No. 405 of 1948, D/- 23-10-1953, 
from the appellate decree of Addl. Dist. J., 
Buldana, D/- 7-4-1948. 

Muhammadan Law — Pre-emption — Talabs — 
Suit for pre-emption when maintainable. 

Under the Mohammedan Law the pre- 
emptor has to make the three ‘talabs’ to 
secure the property which he claims by right 
of pre-emption. The three talabs are ‘talab- 
i-mowasibat, talab-i-ishhad’ and ‘talab-i-tam- 
lik’. A suit now takes the place of the third 
‘talab’ which originally meant the shafee 
(the pre-emptor) petitioning the Kazee to 
command the purchaser to surrender up the 
property to the shafee. But the suit fails if 
either of the first two ‘talabs’ was not per¬ 
formed prior to its institution. The essence 
of the first ‘talab’ is that the pre-emptor 
must assert his claim immediately on get¬ 
ting information of the sale. Such assertion 
is known as ‘talab-i-mowasibat’. Mowasibat 
literally means jumping which connotes that 
the demand must be made with the utmost 
promptitude. (Para 3) 
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The second demand known as ‘talab-i- 
ishhad’ is by way of confirmation of the first 
demand in presence of witnesses. The pre- 
emptor must demand pre-emption as soon as 
practicable after the first demand in presence 
of two witnesses to attest the demand and in 
presence of either of the seller or of the 
buyer or on the property. ‘Talab-i-ishhad’ 
cannot be considered to have been properly 
performed unless it includes a declaration of 
the earlier performance of ‘talab-i-mowasi- 
bat’. (Para 4) 


A. I. K» 

the respondent points out, related to the Central 
Provinces. But Berar is much more familiar with 
the right of pre-emption than the Central Pro¬ 
vinces. It is however unnecessary to pronounce 
on this contention or the further contention that 
the right of pre-emption can no longer be recog¬ 
nised because it is in contravention of the funda¬ 
mental right guaranteed by Article 19(f) of the 
Constitution. In my view the appeal must fail be¬ 
cause of the pre-emptor’s failure to comply with 
the rules of the Mohammedan Law concerning the 
right of pre-emption. 


Abdul Gaffariuian v. Abdul Jikar (E. Eaushalcnlra Eao J.) 


It is no doubt permissible for a pre-emptor 
to combine the llrst two talabs in a case 
where the pre-emptor on hearing about the 
sale ‘immediately’ claims pre-emption invok¬ 
ing the witnesses in presence ol the seller 
or the purchaser or on the premises to attest 
the immediate demand. In such an event the 
essential requirements of both the ‘talabs’ 
must be considered to have been satisfied. 

(Para 6) 

In dealing with a claim of pre-emption un¬ 
der the Mohammedan Law it is incumbent 
on the Courts to give clear and specific find¬ 
ings as to whether there was due perfor¬ 
mance of each of the ‘talabs’. (Para 5) 

Where the pre-emptor came to know about 
the sale on the evening of the 15th and he 
did not assert his right to pre-empt until 
9-30 p.m. the next day. Held that the asser¬ 
tion not having been made immediately on 
the pre-emptor coming to know of the sale 
the essential requirement of the first ‘talab’ 
remains unfulfilled and his suit is liable to 
be dismissed. (Para 6> 

S. N. Kherdekar, for Appellant; A. L. Halve, 
for Respondent. 

CASES REFERRED : Paras 


(A) (V36) AIR 1949 Nag 361: ILR (1949> Nag 

740 

(B) (’89) 2 CP LR 231 

(C) (’94) 7 CP LR 117 

(D) (V4) AIR 1917 All 448: 39 All 133 

(E) (’90) 17 All 543 tFB) 

(F) (’ll) 10 Ind Cas 352 (Cal) 

(G) (V10) AIR 1923 All 251: 45 Ail 290 

(H) (’63) 10 WR 119 (Cal) 

(I) (’70) 4 Beng LR AC 216: 13 WR 259 

(J) (V33) AIR 1946 Cal 135: ILR (1946) 1 Cal 
169 


2 

2 





(K) (’75-77) 1 All 283 5a, 6 

(L) (V2) AIR 1915 All 294: 37 All 522 6 


JUDGMENT : This appeal is by the plaintiff 
in a suit lor pre-emption. The pre-emption was 
claimed in respect of a half share in a house in 
Mehkar in Buldana district in Berar. The vendor, 
the vendee and the pre-emptor are all Moham¬ 
medans. The claim for pre-emption was based 
upon the Mohammedan Law of Pre-emption. The 
claim was decreed in the first Court but was dis¬ 
missed by the first appellate Court holding that 
the Mohammedan Law of Pre-emption should not 
be applied to the case on principles of justice, 
equity and good conscience. 

(2) In second appeal it is contended for the ap¬ 
pellant that where the parties are all Moham¬ 
medans, it is not inequitable to apply the Moham¬ 
medan Law of Pre-emption. There is support for 
this contention in the decision reported in — 
‘Abdul Aziz v. Khairunnisa Begum*, AIR 1949 Nag 
361 (A) which relied on earlier cases of the Court 
of the Judicial Commissioner in — ‘Mst. Sahibbee 
v. Bannoo Mian’, 2 CP LR 231 (B) and — ‘A.bdul 
Razak v. Jagoba’, 7 CP LR 117 (C). Those cases. 


(3) The first appellate Court held that the “de¬ 
mand made by the pre-emptor fully complied with 
the provisions of section 186 of Mulla’s Mohamme¬ 
dan Law (1944 Edn.)”. To refer to the provisions- 
of section 186 of Mulla’s Mohammedan Law, as 
though the section is part of a statute to be en¬ 
forced or complied with, is not proper and is apt 
to be misleading. What the Court had to find was 
whether the preliminary ‘demands’ which were a 
condition precedent to the enforcement of the 
right of pre-emption under the Mohammedan 
Law were made in accordance with the rules of 
that law. 

Under the Mohammedan Law the pre-emptori 
has to make the three ‘talabs’ to secure the pro¬ 
perly which he claims by right of pre-emption. 
The three talabs are ‘talab-i-mowasibat’, ‘talab-i- 
ishhad* and ‘talab-i-tamlik.’ The suit now takes 
the place of the third ‘talab’ which originally 
meant the shafee (the pre-emptor) petitioning the 
Kazee lo command the purchaser to surrender up 
the property to the Shafee. But the suit fails if 
either of the first two ‘talabs’ was not performed 
prior to its institution. The essence of the first 
‘talab’ is that the pre-emptor must assert his 
claim immediately on getting information of the 
sale. Such assertion is known as ‘talab-i-mowasi¬ 
bat'. ‘Mowasibat’ literally means jumping which 
connotes that the demand must be made with 
the utmost promptitude. The following passage 
from the ‘Hidaya’ illustrates how strict is the 
Mohammedan Law about the necessity for prompt¬ 
ness on the part of the pre-emptor in making the 
first ‘talab’ : 


“It the Shafee receive a letter which, either in 
the beginning or the middle, apprises him of the 
circumstance of his Shaffa, and he read it on 
to the end. his right of Shaffa is thereby in¬ 
validated. Many of our modern doctors accord 
in this opinion; and it is in one place recorded 
as the doctrine of Mohammed. In another 
place, however, it is reported from him. that 
if the man claim his Shaffa in the presence 
of the company amongst whom he may be sit¬ 
ting when he receives the intelligence he is the 
Shalfee, his right not being invalidated unless 
he deiov asserting it till after the company have 
broke up. Both these opinions are mentioned in 
the Nawadir; and Koorokhee passed decrees 

agreeably to the last quoted report; . 

(page 550). 


(4) The second demand known as ‘talab-i- 
hihad’ is by way of confirmation of the first de- 
and in presence of witnesses. The pre-emptor 
ust demand pre-emption as soon as practica 
ter the first demand in presence of two wit- 
rsses to attest the demand and in presence i of 
ther of the seller or of the buyer or on thepro- 
■rtv. See — ‘Muhammad Ahmad Said Khan v. 
adho Prasad’, AIR 1917 All 448 (D). Talab-i- 
ahad’ cannot be considered to have been pro 
■rlv performed unless it includes a declaration of 
e earlier performance of ‘talab-i-mowasibat Se 

- ‘Rujjub Ali v. Chundi Chum’, 17 Cal 543 at p. 
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547 (F3) (E); — ‘Ratan Mandal v. Azim Mandal', 
10 Ind Cas 352 (Cal) (F) and — ‘Sadiq All v. 
Abdul Baqi Khan’, AIR 1023 All 251 (G). 

(5) It was, therefore, incumbent on the Courts 
below in dealing with a claim of pre-emption un¬ 
der the Mohammedan Law to give clear and speci¬ 
fic findings as to whether there was due per¬ 
formance of each of the ‘talabs’. Such findings 
were not given. The facts found by the learned 
appeal judge only indicate that the pre-emptor 
made but one demand for pre-emption on the 
16th of July in presence of two witnesses Sk. 
Nazuk and Gulam Dast-gir. The pre-emptor visited 
the house in suit and in presence of the vendor 
and the vendee declared his intention to pre¬ 
empt the property. That there was no performance 
of the first ‘talab’ i.e., ‘talab-i-mowasibat’ is put 
beyond doubt by what the pre-empior P. W. 1 de¬ 
posed : 

“On 15th I came about the sale . On the 

16th, I went on the premises in suit. I express¬ 
ed my intention on the spot in suit in the pre¬ 
sence of the parties to the sale transaction and 
before two witnesses. I declared my intention to 
assert my right ‘then’. This was the ‘only’ time 
I asserted my right of suing.” 

(5a) On the pre-emptor’s own showing it is 
clear that the suit was liable to be dismissed for 
his failure to perform ‘talab-i-mowasibat’. See 

— ‘Jhootee Singh v. Komul Roy’, 10 WE 119 (H); 

— ‘Ram Charan v. Narbir Mali ton’, 4 Beng LR 
AC 21G (I); — ‘Abdur Rasheed v. Md. Idris’, AIR 
1946 Cal 135 at d. 138 (J> and — ‘Ali Muhammad 
v. Taj Muhammad’, 1 All 283 (K). 

( 6 ) The learned counsel for the appellant, how¬ 
ever, contends that ‘talab-i-ishhad’ may be com¬ 
bined with ‘talab-i-mowasibat’ and it is not neces¬ 
sary that the two ‘talabs’ should have performed 
separately. That is permissible in a case where 
the pre-emptor on hearing about the sale ‘imme¬ 
diately’ claims pre-emption invoking the witnesses 
in presence of the seller or the purchaser or on 
the premises to attest the immediate demand. In 
such an event the essential requirements of both 
the ‘talabs’ must be considered to have been 
satisfied. See — ‘Mt. Nathu v. Shadi’, AIR 1915 
All 294 (L). But in the present case though the 
pre-emptor came to know about the sale on the 
evening of the 15th he did not assert his right to 
pre-empt until 9-30 p.m. the next day. The asser¬ 
tion not having been made immediately on the 
pre-emptor coming to know of the sale the essen¬ 
tial requirement of the first ‘talab’ remains un¬ 
fulfilled. In — ‘Ali Muhammad v. Taj Muham¬ 
mad (K)’, (supra) the pre-emptor came to know 
about the sale at 7-30 a.m. and did not mention 
about pre-emption till 7-30 in the evening. The 
Court held that there was no performance of 
‘talab-i-mowasibat’ and the suit was dismissed. 

(7) In the result the decision of the Court be¬ 
low is upheld for reasons different from those 
given by the learned appeal judge. The appeal is 
dismissed with costs. 

B/K.S.B. Appeal dismissed. 

# 
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SEN AND DEO JJ. 

Dominion of India, Defendant-Appellant v. S 
G. Ahmad, Plaintiff-Respondent. 

Letters Patent Appeal No. 7 of 1949 D/- 9-2-53 

from judgment of Hidayatullah J., ’reported in 
AIR 1952 Nag 77. 

fa) Limitation Act (1908), Art. 31 — Starting 
point of Limitation — Railways Act (1890), S. 72. 


If the railway authorities by their letters 
assure the plaintiff that an enquiry was be¬ 
ing made regarding the non-delivery of the 
goods and subsequently say that the efforts 
nave proved abortive, time for cause of action 
must be computed from the date of the com¬ 
munication of the refusal or declaration of 
inability to deliver the goods. Case Law re¬ 
viewed. (Para 10) 


Anno: Limitation Act, Art. 31 N. 10; Railways 
Act, S. 72 N. 35. 


S. T. Bhave, lor Appellant. 

CASES REFERRED : Paras 

(A) (’47) Civil Revn. No. 131 of 1947, 

D/- 27-6-1947 (Nag) 5 

(B> (V35) AIR 1943 Nag 17: ILR (1947) 

N&e 309 * g 22 

(C) iVJO) AIR 1923 All 22 (2): 45 All 43 7, 12 

(D) (V39) AIR 1952 All 897: 1952 All LJ 451 

(FB) g 

(E» (’ 12 ) 23 Mad LJ 511: 17 Ind Cas 419 8 

(F) (VI 1 ) AIR 1924 Mad 567: 77 Ind Cas 511 8 

(G) (V33) AIR 1940 Mad 133: 224 Ind Cas 

436 8 , 11 

(H) (V37) AIR 1950 Mad 433: 1950-1 Mad LJ 

210 8 

(I) (V12) AIR 1925 Lah 478: 6 Lah 301 8 , 11 

(J) (V34) AIR 1947 Cal 98 9 12 

(K) (V38) AIR 1951 Cal 462 ' 9 

CL) (V20) AIR 1933 Pat 45: 12 Pat 67 9 

(M) (V36) AIR 1949 Pat 268: 29 Pat LT 477 9 

(N) (V38) AIR 1951 Punj 254 9 

(G> (V40> AIR 1953 Mys 16: ILR (1953) 

Mys 128 9 

(P) (’47; Civil Revn. No. 131 of 1947, 

D/- 27-6-1947 (Nag) 10 , n 

(Q) (V30) AIR 1943 Nag 117: ILR (1943) 

Nag 176 (FB) * n 


JUDGMENT: This is a Letters Patent Appeal 
by the defendant Dominion of India representing 
the G. I. P. Railway Administration against the 
decision of Hidayatullah, J. upholding the claim 
of the plaintiff Captain S. G. Ahmed. 

(2) Tne plaintiff purchased a ticket on the 5th 
June 1942 for his journey by train from Fort 
Sandeman to Jabalpur. He booked his luggage 
which consisted of 5 packages to be carried in the 
luggage van of the train. He paid the necessary 
freight and obtained a railway receipt No. 456224. 
He arrived at Jabalpur on the 11th June 1942 and 
asked for delivery of the luggage, but was inform¬ 
ed that the packages had not arrived till then. 
On the 13th June 1942, only 4 packages were deli¬ 
vered to him. The fifth package, which was a 
black trunk, was not delivered. He was informed 
by the Railway Authorities that probably the 
package in question had been miscarried ancl 
would be delivered in due course. Thereafter, 
the plaintiff made repeated enquiries and wrote 
several letters to the Railway authorities. Ulti¬ 
mately, he was informed on the 16th March 1943 
that the package viz., the black trunk, was lost. 
The list of articles contained in that trunk is given 
in annexure A of the plaint. The plaintiff valued 
the contents and the trunk at Rs. 1,149/4/- 
Prior to the institution of the suit he had given 
the necessary notices Exhibit P. 16 under section 
77 of the Indian Railways Act and .section 80 
of the Code of Civil Procedure. The plaintiff 
filed the suit on the 10th December 1943 and 
valued bis claim at Rs. 1,149/4/-. According to 
the plaint the cause of action is said to have 
arisen on the 15th March 1943 at Jabalpur. 

(3) The claim was resisted on various grounds. 
The ground that needs consideration is about limi¬ 
tation as the question of limitation alone has been 
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pressed before us. The objection regarding limi¬ 
tation is contained in paragraph 7 of the written 
statement which is as -follows: 

“It is denied that the cause of action arose on 
tne 15th March 1943. Four packages were made 
over to tne defendant Railway at Delhi by the 
N. W. Railway, the contracting railway, and 
met onward despatch to Jabalpur. They arriv¬ 
ed at Jabalpur by 555 Up Train on the 11th 
June 1942 when they were available for delivery, 
but delivery was eifected by the plaintiff only 
on the 14th June 1942. The cause of action 
therefore arose on the llth June 1942 when the 
packages ought to have been delivered.” 

(4) The trial Court overruled the plea of limi¬ 
tation and decreed the ciairn of the plaintiff in 
full with costs. Its decision was upheld by the 
first appellate Court and by the learned Single 
Judge who held that 

“lime would run not from the 13th June 1942, 
but from the 16th March 1943 when the fact 
that the railway was unable to deliver the trunk 
was communicated to the plaintiff”. 

(5) Shri S. T. Bhave, learned counsel for the 
Railway Administration, contends that the suit is 
barred by time under Article 31 of the Limitation 
Act. He says that limitation should have been 
computed from the 13th June 1942 and not from 
the 16th March 1943. He strongly relies on the 
decision of Pollock, C. J. (as he then was) in 
— 'Gopaldas Mohota and Co. v. Governor-General 
in Council’, Civil I-levn. No. 131 of 1947, D/- 27-G- 
1947 (Nag) (A ). He argues that the learned Single 
Judge did not follow the decision of Pollock, C. J. 
as he was of opinion that he was bound by the 
opinion of — ‘Niyogi, J. in — ‘Covindlal v. Gov¬ 
ernor-General in Council’, AIR 1943 Nag 17 (B). 
He points out that case does not deal with the 
question of limitation. 

(6) We are of opinion that the suit is not barred 
by time. Article 31 of the Limitation Act is as 
follows: 


Description of Period of 

Suit. Limitation. 

Tune horn which 
period begins 
to run. 

Against a carrier for com- One 

When the goods 

peusation for non-delivery year. 

ought ’to be deli¬ 

of, or delay in delivering 

vered. 

goods. 



The words in the third column viz., ‘when the 
goods ought to be delivered’ have been the subject 
of numerous decisions. 

(7) A majority of decisions interpreting the 
words ‘when the goods ought to be delivered’ have 
taken the view that where no time for delivery 
is fixed, time will begin to run from the date 
of communication of a definite refusal or decla¬ 
ration of inability by the Railway Administration 
to deliver the goods. In — ‘Jugal Kishore v. 
G. I. P. Rly. Co.’, AIR 1923 All 22 (2) (C), the 
facts were that the plaintiff made over certain 
bales of cloth on the 28th August 1S18 to the 
G. I. P. Railway Company at Bombay for trans¬ 
mission to Chunar. As the goods did not arrive 
at Chunar, the plaintiff began to make inquiries 
about them both from the G. I. P. Railway Com¬ 
pany and from the East Indian Railway Company, 
to whose line the goods would in the ordinary 
course of business have been transferred at Manik- 
pur junction. For considerably over a year the 
plaintiff was put off by the Railway Companies 
to the effect that the matter was being inquired 
into; but ultimately he instituted a suit for 


damages on the 31st March 1920. The suit was 
held to be within limitation and the objection 
of the defendant was overruled by Stuart and 
Gulaunan JJ. They said: 

“The treatment accorded to the plaintiff is un¬ 
fortunately not the first which a consignee has 
had to suffer. When there was a delay in the 
arrival of the goods, the plaintiff started writ¬ 
ing to both the companies, who delayed action 
by the plaintiff by informing him that the mat¬ 
ter was under inquiry. A perusal of the lengthy 
correspondence that ensued shows that the 
plaintiff was all along made to believe that 
inquiry was being made.” 


The learned Judges further observed: 

“Article 31 fixes one year from the date when 
the goods ought to have been delivered and 
applies to suits to recover compensation for 
non-delivery. It is to be noted that in the pre¬ 
sent case no time was fixed for the delivery 
ol goods, and the correspondence between the 
parties shows that the matter was being inquir¬ 
ed into and that there was no refusal to deliver, 
up to well within a year of the suit. In the 
circumstances of the case we are unable to hold 


that tne suit was instituted more than a year 
from the expiry of a reasonable time within 
wnich the goods should have been delivered.” 


The learned Single Judge has followed this deci¬ 
sion. In the instant case aiso, no date was fixed 
for delivery. 

(8) The same view was taken by a Full Bench 
of the Allahabad High Court in — ‘Mutsaddi Lai 
v. Governor-General in Council’, AIR 1952 All 
897 (FB> (D). The learned Judges held: 

“If the goods do not reach the destination on 
the date when in the normal course of affairs 
they are expected to reach there and the railway 
administration on being approached for delivery 
holds out hope to the plaintiff that the goods 
would be delivered and that the matter was 
being inquired into, then the starting point of 
limitation under Article 31 cannot be said to be 
the date on which the goods should have reach¬ 
ed the destination in the normal course. The 
pharse ‘when the goods ought to be delivered’ 
means the point of time at which the carrier 
undertakes to deliver the goods or the date 
when the carrier informs the consignee that it 
would be delivered or when the carrier commu¬ 
nicates to the consignee its inability to deliver 
the goods or a reasonable date that may be 
fixed on a consideration of events subsequent 
.o the handing over of the consignment to the 
carrier for carriage.” 

In — ‘Madras and Southern Mahratta Rly. Co., 
Ltd. v. Bhimappa’, 23 Mad LJ 511 (E), Sir Ralph 
Benson, O. C. J. and Sankaran Nair, J. observ¬ 
ed : 

“No time has been fixed for the delivery of the 
goods and the correspondence between the par¬ 
ties shows that the matter was being enquired 
into and the suit was brought within one year 
from the date of refusal to deliver. We are 
unable to say that the plaintiffs delayed more 
than one year from the expiry of a reasonable 
time within which in the circumstances of the 
case the goods should have been delivered.” 

In _ ‘South Indian Rly. Co. v. Narayana Iyer’, 
AIR 1924 Mad 567 (F), Waller, J. ruled: 

“Article 31 applies to a suit by a consignee for 
damages for the loss of goods in transit, the 
starting point being the date when the Railway 
Company finally says that the goods cannot be 
delivered.” 
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In _ ‘M. A. P. Palanichami Nadar v. Governor- 

General of India in Council’, AIR 1946 Mad 133 
(G) and also in — ‘Governor-General in Council 
v. Messrs Khadi Mandali’, AIR 1950 xMad 438 (H), 
similar view was taken. The learned Judges ex¬ 
pressed their disagreement with the decision in 
‘Secretary of State v. Dunlop Rubber Co., Ltd., 
Delhi’, AIR 1925 Lah 478 (I), which has been cited 
by Shri Bhave in support of his argument. 

(9) In — ‘Raigarh Jute Mills Ltd. v. Commr. 
for the Port of Calcutta’, AIR 1947 Cal 98 (J), 
Gentle, J. held: 

‘'Where, therefore, the plaintiff brings suit 
for damages for non-delivery of a part of the 
consignment, the time under Article 31 oegins 
to run from after a definite refusal or decla¬ 
ration of inability to deliver and the cause of 
action arises when the owner of the goods is 
made aware that there will be no further deli¬ 
very of the undelivered part of the consign¬ 
ment.” 

In — ‘Jainarain v. The Governor-General of India, 
AIR 1951 Cal 462 (K), Chakrabarcti, J. (now C. J.) 
observed: 

“Where no time is fixed for delivery and where 
after the discovery of non-delivefy, correspond¬ 
ence ensues between the consignor and the Rail¬ 
way authorities in the course of which the Railway 
goes on promising enquiries and never denying 
any liability, limitation does not begin to run 
till the correspondence encis either fruitlessly 
or with a final statement by the Railway of its 
inability to deliver or a final repudiation oi the 
consignor’s claim. The time ‘when the goods 
ought to be delivered’ within the meaning oi 
Article 31 is not the time when they should have 
been delivered in the normal course, at least in 
a case where there is no time fixed for delivery, 
but the time when they ought to be delivered 
according to the subsequent promises by the 
Railway which informs the parties that it is 
carrying on enquiries.” 

In — ‘B.. & N. W. Rly. Co., Ltd. v. Kameshwar 
Singh’, AIR 1933 Pat 45 (L), Sir Courtney-Terrell, 
C. J. who delivered the leading judgment and 
overruled the objection of limitation, observed: 

“He (reference is to the plaintiff) was justified 
in waiting to bring his suit until the defen¬ 
dants had made it clear that they had no in¬ 
tention of delivering the goods. Had the posi¬ 
tion been reverse the defendants would not 
have hesitated to contend that a suit was pre¬ 
mature which did not give them a reasonable 
opportunity of fulfilling the terms of the con¬ 
tract. The defendants by a deliberate process 
of ignoring the plaintiff’s repeated requests for 
attention to his claim misled him into delaying 
his suit and it is not open to them now to con¬ 
tend that the suit has been brought too late. 
In my opinion the attitude of the railway com¬ 
pany has throughout been lacking in candour 
and their defence to this suit even in its most 
technical aspects has no merit. I would, there¬ 
fore, dismiss the appeal.” 

In — ‘The Governor-General in Council v. Kashi- 
ram Marwari’, AIR 1949 Pat 268 (M), the facts 
were that no date was specified for delivery of 
goods consigned by the railway and the correspon¬ 
dence between the parties showed that the con¬ 
signor had received a reply from the railway autho¬ 
rities that the matter wavS being investigated and 
it was patent that the plaintiff had filed the suit 
for damages for non-delivery within one year from 
the railway's refusal to deliver the consignment. 
The Division Bench held that 
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“it could not be held that the plaintiff had 
brought the suit more than a year from the 
expiry of the reasonable time within which the 
goods should have been delivered”. 

A similar view was also held in — ‘Dominion of 
India v. Messrs. Khurana Bros.’, AIR 1951 Punj 
254 (N) and — ‘Government of Mysore v. Kapur- 
chand’, AIR 1953 Mys 16 (O). 

(10) The words ‘when the goods ought to be 
delivered’ were interpreted strictly in — ‘AIR 1925 
Lah 478 (I), which was followed by Pollock, C. J. 
(as he then was) in — ‘Gopaldas Mohota and Co., 
Ltd. v. Governor-General in Council’, Civil Revn. 
No. 131 of 1947, D/- 27-6-1947 (Nag) (P). The 
report is not full and it does not appear that the 
railway authorities held out any definite assurance 
that the matter was under enquiry. It is not 
known on what material the District Judge came 
to the conclusion that time would run from the 
13th June 1921 when the plaintiff ceased to have 
any reasonable hope of obtaining satisfaction from 
the Railway. No reference is made u> any cor¬ 
respondence with the railway authorities. The 
learned J udges observed : 

“Under Article 31 time runs from the date oil 
which the goods ought to be delivered, and the 
question considered by the learned District 
Judge as to when the recovery of the plaintiffs’ 
goods became hopeless appears to us im¬ 
material.” 

In our opinion, if the railway authorities by their 
letters assure the plaintiff that an enquiry was 
being made regarding trie non-clelivery of the 
goods and subsequently say that the efforts have 
proved abortive, time must be computed from the 
date of the communication of the refusal or decla¬ 
ration of inability to deliver the goods. We res¬ 
pectfully agree with the reasonings adopted in the 
decisions to which reference has been made in 
paragraphs 7, 8 and 9. 

(11) It appears that the learned Single Judge, 
who decided the Civil Revn. No. 131 of 1947 (Nag) 
(P) did not intend to lay down the law as wiil 
appear from the following passage: 

“It was decided in — ‘Rajeshwar v. Dasrath’, AIR 
1943 Nag 117 (Q>, that there should be no inter¬ 
ference in revision with the judgment of the 
Small Cause Court on a question of fact or law 
unless the conclusion is one which no judge act¬ 
ing judicially could reasonably reach. The deci¬ 
sion in this case is supported by the decision 
of the Lahore High Court.” 

The decision under revision was of a small cause 
nature. The only cases considered by the learned 
Judge were — ‘AIR 1946 Mad 133 (G)’ and — 
•AIR 1925 Lah 478 (I)’. 

(12) In the case before us, the cause of action 
arose on the date the plaintiff received the letter 
Exhibit P. 12, dated the 12th April 1943 from the 
Superintendent of Claims which was in the fol¬ 
lowing terms: 

“The trunk is still untraceable. The loss of the 
same is very much regretted. But unfortunately 
the provisions of section 75 of the Indian Rail¬ 
ways Act being mandatory in this case, it is not 
possible to award any compensation for the 
loss.” 

The plaintiff and the Courts below have stated 
that the cause of action arose on the 16th March 
1943. It appears from Exhibit P. 12 that it v/as 
a reply to the plaintiff's letter, dated the 15th 
March 1943. It was through error that the 16th 
March 1943 was taken as the date of communi¬ 
cation of the reply of the Railway Administra¬ 
tion. This has not, however, vitiated the finding 
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in any way. We agree that the decision of Niyogi, 
in ,— ‘AIR 1948 Nag 17 (B) r , does not deal with 
Article 31 and the learned Single Judge was in 
error in thinking that he was bound by that deci¬ 
sion. Tlie learned Judge has, however, followed 
the view in — ‘Jugal Kishore v. G. I. P. Rly. Co.’, 
(C) (cit. sup.) and — ‘Raigarh Jute Mills Ltd. v. 
Commr. for the Port of Calcutta’, (J) (cit, sup.). 

(13) The suit was rightly decreed. The appeal 
fails and is dismissed with costs. 

B/H.G.P. Appeal dismissed. 
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DEO J. 

on difference of opinion between 
MANGALMURTI AND MUDHOLKAR JJ. 

Badribishal Bhagulal Gupta, Applicant v. 
Mishrilal Karnidan Oswal and another, Non- 
Applicants. 

Civil Revn. Appln. No. 413 of 1950. D/- 23-1- 
1953. from order of Civil Judge, 2nd Class, Raj- 
nandgaon, D/- 24-4-1950. 

Civil P. C. (1908), O. 38, Rr. 1 and 2 and S. 151 
W arrant under O. 38, R. 1 — Power of Court 
under S. 151 to enlarge scope of warrant by add¬ 
ing that defendant be not arrested on his de¬ 
positing money or furnishing security for the 
amount — Surety bond for amount — Surety 
bond held to be under R. 1 and not for personal 
appearance — Surety held liable — Decree held 
could be executed against him — (Civil P. C. 
(1908), S. 145). 


On an application by the plaintiff under 
O. 38, R. 1 the Court directed issue of a 
warrant of arrest for producing the defen¬ 
dant before the Court to show cause why he 
should not furnish security for his appear¬ 
ance. To this warrant a' note was added 
that if the defendant deposited Rs. 160/- or 
gave security for Rs. 160/- he should not be 


arrested. The warrant was executed and 
upon one B’s executing a surety bond in 
favour of the Court, for the amount, the de¬ 
fendant was released. The report of the pro¬ 
cess server was, “As the defendant lias fur¬ 
nished security for appearance on the date 
of hearing, he is released on taking that 
bond." On receipt of (he report the Court 
recorded: “Warrant received back duly exe¬ 
cuted. Defendant furnished a surety. Defen¬ 
dant is absent. Case be taken on fixed date.” 
Eventually the suit was decreed. The decree- 
holder then took out an execution against 
the surety for the amount due under the de¬ 
cree. The surety objected on the grounds 
that he had stood security for the appear¬ 
ance onJ y and that if his bond undertakes 
liability to satisfy the decree, it- was outside 
the scope of O. 38, Rr. 1 and 2 and could 
not be made a basis of his liability. In the 
bond the surety had undertaken to be liable 
lor the claim that might be decreed against 
the defendant : 


Held, Per Deo J. (agreeing with Mangal- 
murti J.) that in exercise of the inherent 
power under S. 151, the Judge could enlarge 
the proviso to Rule 1 for the ends of justice 
in favour of the defendant. A Court did not 
act without jurisdiction in giving an option 
to the defendant which was obviously to his 
advantage. It was open to him to accept it 
or to deposit Rs. 160/- or to get arrested* and 
sent to the jail. He had chosen the option 


most advantageous to him. It was therefore 
fruitless to contend that the surety contem¬ 
plated in the warrant was only for personal 
appearance whenever called upon to do so 
and was not for payment of Rs. 160/-. 

(Para 24) 

Held further even if the action of the 
Court was considered an irregularity the 
surety could not treat the bond executed by 
him as a nullity, particularly when on the 
faith of the bond the defendant was not 
brought under arrest before the Court and 
the order under R. 2 was not passed. AIR 
1936 Cal 143. Relied on. (Para 25) 

Anno: Civil P. C., S* 151, N. 4; O. 38, R. 1 N. 

1; S. 145 N. 3. 

T. M. Chande, for Applicant; K. S. Misra, for 


Non-Applicant No. 1 . 

CASES REFERRED : Paras 

(A) (’29) 115 Ind Cas 241(1) (Mad.) 4 

(B) (V23) AIR 1936 Cal 143: 162 Ind Cas 

<319 4, 5, 11, 25 

<C> C08) 35 Cal 61: 6 Cal LJ 320 (FB) 11, 12 

(D) (1841) 9 Dowl 487 12 

(E) (1831) 1 Dowl 28 12 

(F) (V30) AIR 1943 Nag 335: ILR (1944) 

Nag 370 25 

(G) (V31) AIR 1944 Nag 59: ILR (1944) 

Nag 451 25 

(H) (1943) 1943-1 All ER 103 25 


MUDHOLKAR J. : 

This is an application for revision of an order 
passed in execution of a decree of a Court of 
Small Causes against the applicant as surety of 
the judgment-debtor Ramlal who is non-applicant 
No. 2 to this application. 

(2) The non-applicant No. 1 sued the non¬ 
applicant No. 2 for recovery of a sum of Rs. 
ICO/-. The non-applicant No. 1 filed an applica¬ 
tion on the 31st August 1946 under Order 
XXXVIII, rule 1 of the Code of Civil Procedure 
alleging that the non-applicant No. 2 was dis¬ 
posing cf his property and was about to leave the 
local limits of the jurisdiction of the Court with 
intent to obstruct realisation of the claim of the 
non-applicant No. i, if decreed, and prayed for 
the issue of a warrant of arrest of the non-appli¬ 
cant No. 2. The Court granted the application 
and directed the issue of a warrant of arrest for 
the production of the non-applicant No. 2 in 
Court to show cause why he should not furnish 
security for appearance. The Order also provided 
that if the non-applicant N. 2 deposited the 
amount he may not be arrested. In the warrant 
a note appears to have been added providing an 
option to the fion-applicant No. 2 either to de¬ 
posit Rs. 160/- in cash or to give security for 
the amount. 

The warrant was executed against the non¬ 
applicant No. 2 and he was arrested but upon 
his executing a bond in favour of the Court un¬ 
dertaking to pay the decretal amount, the pro¬ 
cess-server who had arrested him released him. 
The process-server made a report to the Court 
whereupon on the 5th September 1946 the Court 
recorded the following in its order sheet : 

“Plaintiff bv Mr. Latif. Warrant received back 
duly executed. Defendant furnished a surety. 
Defendant is absent. Case be taken on fixed 
date.” 

Eventually, the suit was decreed. The non-appli¬ 
cant No. 1 realised Rs. 25/- from the non-appli¬ 
cant No. 2. Then he took out execution against 
the applicant for the balance and the costs of 
the suit. The applicant objected to the execution 
of the decree against him on the ground that the 


1954 B. B. Gupta v. M. R. Oswal (Deo J.) Nagpur 119 


bond executed by him fell outside the scope of 
Order XXXVin, rules 1 and 2 and that there¬ 
fore he could not be made liable for the decretal 
amount. 

(3) It is common ground that tne applicant 
did not commit a default in the production of 
the non-applicant No. 2 before the Court during 
the hearing of the suit. It is however clear that 
the applicant has in an unmistakable manner 
undertaken the liability for the decretal amount. 
Where a person executes a surety bond under 
Order XXXVIII, rule 2, the primary liability he 
undertakes is the production of the defendant in 
Court on every date of the hearing of the suit 
and during execution proceedings. If he makes a 
default in this matter then only he becomes 
liable to pay the decretal amount. The order pass¬ 
ed in this case was clearly for the purpose of 
ensuring the presence in Court of the non-appli¬ 
cant No. 2. It does not call upon the non-appli¬ 
cant No. 2 to furnish security for the satisfaction 
of such decree as may be passed. In other words, 
the court did not require the surety to under¬ 
take an unconditional liability to pay the decre¬ 
tal amount. The bond executed by the applicant 
Is quite clearly outside the scope of Order 
XXXVIII, rule 2 of the Code and of a different 
nature from w T hat the Court ordered. 

(4) According to the learned counsel for the 
non-applicant No. 1, the fact that the terms of 
the bond go beyond the purview of rule 2 of 
Order XXXVIII does not stand in the way of 
the enforcement of the bond. In support of his 
contention he has referred to two decisions : — 
‘Muthuraju Sreenivasa Rao v. Mahammad Ghonse 
Sahib’, ii5 Ind Cas 244 (1) (Mad.) (A) and — 
‘Amulya Ratan v. Prosad Chandra- Kar\ AIR 
1936 Cal 143 (B>. No doubt the head note in 
115 Ind Cas 244 (1) (Mad) (A) supports him but 
it is clear from the judgment that though it 
was contended on behalf of the surety that a 
bond which goes beyond the scope of Order 
XXXVIII, rule 2, cannot be executed, the learn¬ 
ed Judge, who decided the case did not think it 
necessary to decide the point because in the case 
before him the terms of the bond had been fix¬ 
ed by consent of the parties. 

In the present case it does not appear that the 
terms of the bond were settled between the 
parties and no argument w : as advanced before 
us to the elfect that they were so settled. Then 
there is the further fact that the bond here is 
in favour of the Court and not in favour of the 
non-applicant No. 1. This circumstance would 
justify an inference that the terms of the bond 
were not settled between the parties but that the 
applicant voluntarily executed the bond in order 
to ensure the release of the non-applicant No. 2. 

(5) The other case relied on by the learned 
counsel lor the non-applicant No. 1 is AIR 193G 
Cal 143 (B). It deals with a bond taken under 
Order XXXVin. rule 5, Civil Procedure Code. 
There Mitter J. observed as follows : 

“Having regard to the object of the provisions 
for attachment before judgment, which I have 
indicated above, I hold that the Court in mak¬ 
ing a demand for an intaking security for the 
prospective decretal amount may have acted at 
most in an irregular manner in the exercise 
oi its jurisdiction.” 

With great respect I am unable to subscribe to 
the view that ordering something to be done 
even though it is clearly beyond the provisions 
of law, is merely an irregularity. In my view 
where, as here, the Court gives a direction per¬ 


mitting security for the decree to be taken it 
clearly extends the provisions of the proviso to 
Order XXXVIII, rule 1 and thus transgresses the 
jurisdiction conferred upon it. The direction is 
therefore a nullity and cannot sustain the bond 
taken in pursuance of it. 

(6) The question then is whether quite apart 
from Order XXXVIII, rule 2, the applicant should 
be deemed to be bound by the engagement enter¬ 
ed into by him. In my opinion that cannot be 
done. There is in fact no agreement between the 
applicant on the one hand and the Court on the 
other. That is because there was no ‘consensus ad 
idem’ between the Court and the applicant. What 
the Court called upon the non-applicant No. 2 to 
ao was to furnish security for his appearance in 
Court. What the latter did was to furnish secu¬ 
rity of the applicant for the performance of such 
decree as may be passed. So, if the order of the 
Court is regarded as an offer and furnishing of 
the bond as an acceptance then each having en¬ 
tertained a different idea as to the nature of the 
engagement no contract can be said to have re¬ 
sulted. 

(7) It is however argued that though there was 
divergence between the ‘offer’ and the ‘accept¬ 
ance’ the acceptance was acquiesced in by the 
Court and that this brought a contract into 
existence. The bond itself represents ‘acceptance’ 
but as I have already pointed out the bond does 
not appear to have been accepted by the Court 
and indeed I am doubtful whether the Court 
even examined it. 

(8 > For these reasons I hold that the bond can¬ 
not be executed against the applicant. Accord¬ 
ingly, I would allow the application and set aside 
the' order of the Court below and would make 
no direction regarding costs. 

MANGALMURTI J. : 

^9) The facts of the case are stated by my 
learned brother Mudholkar J. in the first two 
paragraphs of his opinion and I need not repeat 
Them. As stated by him in the last sentence of 
paragraph 2 the objection raised by the applicant 
is that the bond executed by him falls outside 
the scope of Order XXXVIII, rules 1 and 2 of 
the Code of Civil Procedure and that therefore 
he cannot be made liable for the decretal 
amount. In my opinion the argument has no 
torce. 

(10) The proviso to rule 1 of Order XXXVIII 
of the Civil Procedure Code is to the following 
effect : 

“Provided that the defendant shall not be ar¬ 
rested if he pays to the officer entrusted with 
the execution of the warrant any sum specified 
in the warrant as sufficient to satisfy the 
plaintiff’s claim; and such sum shall be held in 
deposit by the Court until the suit is disposed 
of or until the further order of the Court.” 

Thus the defendant could avoid his arrest by 
paying the sum mentioned in the warrant. In 
this case the warrant which bears the signa¬ 
ture of the Judge contains the following note : 

“If Ramlal pays Rs. 160/- or gives security for 
the sum of Rs. 160/- he may not be arrested.” 
The proviso to rule 1 of Order XXXVIII does not 
provide for the taking of the security but only 
payment of the sum specified in the warrant as 
sufficient to satisfy the plaintiff’s claim. The note 
does not say that the security should be one for 
appearance. On the other hand it was to be taken 
in place of the sum specified in the warrant as 
sufficient to satisfy the plaintiff’s claim. The 
bond was thus treated by the Court as equiva- 
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lent of the sum mentioned in the proviso to rule 
1 of Order XXXVIII and not as a security bond 
mentioned in rule 2 ‘ibid’ for defendant’s appear¬ 
ance at any time when called upon while the 
suit is pending and until satisfaction of any de¬ 
cree that may be passed against him in the suit. 

The stage for ordering the defendant to furnish 
the security contemplated by rule 2 of Order 
XXXVIII had not been reached, the equivalent 
of the money mentioned in the proviso to rule 
1 ‘ibid’ having been received. If the amount men¬ 
tioned in the warrant had been paid it would 
have been utilized towards the satisfaction of the 
decree when passed. The applicant’s bond which 
is equivalent of the sum mentioned in the pro¬ 
viso can. in my opinion, be so utilized specially 
as the applicant has in unmistakable terms under¬ 
taken the liability for the decretal amount. 

(11) It is, however, said that the Court acted 
in excess of the provisions of the proviso to rule 
1 oi Order XXXVIII as the proviso does not 
contemplate taking of the security but only con¬ 
templates payment of money; but as observed by 
Mitter J. in AIR 1936 Cal 143 at p. 145 (B) 

. but the object of the legislature for 

providing for attachment before judgment (in 
the present case arrest before judgment) is to 
secure the prospective decree-holder in matter 
of realisation of the money that may be even¬ 
tually found by the Court to be due to him. 
Every act done by a Court in contravention of 
the provisions of a statute is not necessarily 
beyond jurisdiction or a nullity. 

It may be an irregularity. In cases of contra¬ 
vention of statutory provisions, no hard and 
fast line can be laid down for demarcating bet¬ 
ween acts which are nullities and acts which 
are irregularities but this much can be said, as 
was laid down by Mookerji. J., in delivering his 
judgment in — ‘Ashutosh Sikdar v. Behary Lai 
Kirtania’, 35 Cal 61 (C), that the question must 
be determined keeping in view the nature, scope 
and object of the provisions of the statute con¬ 
travened. Having regard to the object of the 
provisions for attachment before judgment, which 
I have indicated above, I hold that the Court in 
making a demand for an intaking security for 
the prospective decretal amount may have acted 
at most in an irregular manner in the exercise 
of its jurisdiction. 

In that view of the matter the remedy of the 
defendants was to point out to the Court the 
irregularity in the notice, issued on the 13 th 
November 1929, which by its terms demands 
security from them of the decretal amount, when 
they appeared to show cause in pursuance of the 
same, and if the Court still insisted on the said 
security, to proceed to a higher tribunal, and the 
respondent having executed the surety bond in 
the form he has done cannot in my judgment 
raise the objection which he has raised in this 
case in the course of execution proceedings 
started against him under the provisions of 
section 145 of the Code”. 

These observations apply with equal force to the 
present case which is a case of arrest before judg¬ 
ment, the obiect of which is to secure the plain¬ 
tiff against any attempt on the part of the defen¬ 
dant to defeat the execution of any decree that 
may be passed against him. (Mulla’s Civil Pro¬ 
cedure Code 11th Edition 1941 page 1117 under 
the heading “Scope of the Order”). 

(12) Mookerjee J. has discussed the question of 
nullities and irregularities at great length in — 
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‘35 Cal 61 at p. 72 (PB) (C)’, and the discussion 
contains the following very useful observations: 

“As pointed out in Macnamara on Nullities and 
Irregularities, no hard and fast line can be 
drawn between a nullity . and an irregularity; 
but this much is clear, that an irregularity is a 
deviation from a rule of law which does not take 
away the foundation or authority for the pro¬ 
ceeding, or apply to its whole operation, whereas 
a nullity is a proceeding that is taken without 
any foundation for it, or is so essentially defec¬ 
tive as to be of no avail or effect whatever, or 
is void and incapable of being validated. 

It may be conceded, that the application of 
this doctrine to an individual case, may some¬ 
times be attended with difficulty. One test, 
however, is well-established, and is often useful; 
as was observed by Mr. Justice Coleridge in 
— ‘Holmes v. Russell’, (1841) 9 Dowl. 487 (D) 
it is difficult sometimes to distinguish between, 
an irregularity and a nullity; but the safest rule 
to determine what is an irregularity and what 
is a nullity is to see whether the party can waive 
the objection; if he can waive it, it amounts 
to an irregularity; if he cannot, it is a nullity. 
To the same effect are the observations of Mr. 
Justice Taunton in — ‘Carrett v. Hooper’, (1831) 1 
Dowl. 28 (E).” 

Applying this test to the present case we find 
that the applicant could certainly waive the ob¬ 
jection. and so taking of the security bond for 
the payment of the decretal amount in place of 
cash under the proviso to rule 1 of Order 

XXXVIII amounts to an irregularity and not 
illegality. 

(!3> I do not find that each party in this case 
entertained a different idea as to the nature of 
the enlargement. The Court by its note on the 
warrant very clearly wanted security for the 
amount of Rs. 160/- which was the sum specified 
in the warrant as sufficient to satisfy the plain¬ 
tiff’s claim, and accordingly the applicant gave 
the security bond for the performance of such 
decree as may be passed. The applicant thus 
gave the type of security wanted by the Court and 
in my opinion there was ‘consensus ad idem’ bet¬ 
ween the Court and the applicant. 

(14) The order of the lower Court is, therefore, 
upheld and the application for revision is hereby 
dismissed. Costs will be borne as incurred. Coun¬ 
sel’s fee Rs. 15/- if certified. 

(On the difference of opinion the case was 
placed before a third Judge under Cl. 26 of the 
Letters Patent (Nag) and Rule 11 of Chap. 1 of 
Part 1 of the High Court (Nag) Rules) 

DEO J. : 

(15) This is an application made by the surety 
of the non-applicant No. 1 Ramlal for revision of 
the order of the executing Court directing at¬ 
tachment and sale of his property. It was heard 
by a Division Bench of Mangalmurti and 
Mudholkar JJ. but as they differed on the ques¬ 
tion of the validity of the security bond dated the 
3rd September 1946, the case is put up before me 
for disposal in view of Chapter 1, rule 11 of the 
Rules of this Court. 

(16) On the 31st August 1946 the non-applicant 
No. 2 Misrilal who had sued the non-applicant No. 

1 lor recovery of a sum of Rs. 160/- in the Small 
Cause Court at Rajnandgaon, made an applica¬ 
tion for his arrest before judgment alleging that 
the defendant was disposing of his property and 
was about to leave the limits of the State with 
the intention of defeating his claim. This appli¬ 
cation was granted ‘ex parte’, treating it as one- 
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under Order XXXVHI, rule 1, Civil Procedure 
Code. The Court directed issue of a warrant of 
arrest for producing Ramlal before the Court to 
show cause why he should not furnish security 
for his appearance. A warrant was prepared on 
the same day. It is on a printed form in Hindi 
which purports to be in accordance with section 
478 of the Civil Procedure Code of 1877 (Act XXX 
of 1877). The material portion of this warrant is 
as under 

“This is therefore to command you to arrest the 
aforesaid Ramlal Bania and produce him be¬ 
fore this Court to show cause why he should 
not furnish security for Rs. 200/- for his per¬ 
sonal appearance before the Court until such 
time as the said suit shall be fully and finally 
disposed of, and until execution of the decree 
that may be passed against him in this suit is 
in force and is not paid off”. 

A note is added to this warrant that 
“If Ramlal deposits Rs. 160/- or gives security 
for Rs. 160/- he shall not be arrested.” 

(17) The warrant was executed by the arrest 
of Ramlal; but upon Badribishal executing the 
surety bond in dispute he was released. The re¬ 
port of the process-server is ; 

“As the defendant has furnished security for 
appearance on the date of hearing, he is re¬ 
leased on taking that bond.” 

On receipt of this report, the Court made the 
following record in the order sheet dated the 5th 
September 1946 : 

“Plaintiff by Mr. Latif. Warrant received back 
duly executed. Defendant furnished a surety. 
Defendant is absent. Case be taken on fixed 
date.” 


be under Order XXXVIII, rule 1. That can. 
safely be taken to be the rule of the Code of 
1908. The summonses to the defendant and wit¬ 
nesses issued in this case were under the Code 
of 1908. The application for execution is under 
Order XXI, rule 11 of this Code. It therefore 
appears that though majority of the forms in 
frequent use were according to the new Code, 
some forms according to the old Code continued 
to be used. I therefore proceed to decide the case 
on the footing that the Civil Procedure Code in 
force in British India was in force in the State 
and that the Code of 1908 is applicable to this 
case. 

(22) Having regard to the proviso to Rule 1 of 
Order XXXVIII. which was added in 1903, a de¬ 
fendant can prevent his arrest by paying in the 
amount specified in the warrant. The Court is to- 
hold the amount in deposit until the suit is dis¬ 
posed of or until its further orders. If the decree 
is passed against the defendant, the amount is 
available for satisfaction of the decree. If the 
suit is dismissed or decreed for a smaller sum, 
the defendant is entitled to refund of the whole 
or balance. Under the old Code he could not do 
so as of right. He had to be arrested and brought 
before the Court before any payment or security 
was taken from him. The intention of making 
this provision is to secure the amount of the de¬ 
cree if the defendant wishes to avoid his arrest¬ 
or to secure his personal appearance by his arrest 
and detention till he has shown cause why he 
should not be arrested. The warrant of arrest 
prescribed bv the new Code (form No. 1, Appen¬ 
dix F) requires the bailiff to first demand the 
amount snecified in the warrant and it it is not 
paid to forthwith arrest the defendant to show 
cause etc. 


(18) Eventually the suit was decreed. The de¬ 
cree-holder then took out an execution against 
the surety for the amount due under the decree. 
The surety objected on tine grounds that lie had 
stood security for the appearance only and that 
if his bond undertakes liability to satisfy the de¬ 
cree. it is outside the scope of Order XXXVIII, 
rules 1 and 2 and cannot be made a basis of his 
liability. 

(19) It is not disputed that the defendant ap¬ 
peared at all hearings of the suit and thereafter 
"Whenever he was called upon to do so. There is 
thus no default if the applicant had stood surety 
for the appearance of the defendant in Court. 

(20) The material portion of the surety bond 

is— 

“Whereas the plaintiff has got the defendant 
Ramlal son of Balgovind Bania arrested in his 
suit, I Badribishal, son of Bhagulal, resident of 
Rajnandgaon, today stand surety for him that 
if the defendant will not pay the plaintiff’s 
claim, I shall be liable for that claim including 
costs. I have therefore executed this surety 
bond so that it may be valid and useful when 
necessary.” 

(21) There is no presumption that the Civil 
Procedure Code of 1908 was in force in the Raj¬ 
nandgaon State at the material time. Though 
given time, the counsel on either side were not 
able to place before the Court the Code in force 
in that State or any Order or notification of the 
Ruler which made the Code in question applica¬ 
ble to that State. The case has been dealt with 
so far on the assumption that it is to be decided 
with reference to this Code. 

There is good ground for this assumption. 
Though the warrant is on a form prescribed by 
the Code of 1877, the order of arrest purports to 


There is no provision to demand at that stage 
security for appearance. If the defendant is 
arrested and brought before the Court and is not 
able to show cause why he should not be arrest¬ 
ed. the Court shall order him either to deposit in 
Court money or property sufficient to answer the 
claim against him or to furnish security for his 
appearance until satisfaction of the decree, if 
any, passed against him. This is rule 2. 

(23) The first question for consideration is what 
is the nature ol' the order of the Court as evi¬ 
denced by the warrant. If the note at the foot- 
of the printed matter is excluded from considera¬ 
tion there is no doubt that the defendant could 
not furnish any security for appearance till he 
was brought before the Court under arrest and 
could not have paid the amount to the bailiff to 
prevent his arrest because the bailiff was not 
authorised to receive it. This warrant could have 
been brought in conformity with proviso to Rule 
1 by adding the note : 

“If Ramlal deposits Rs. 160/- he shall not be 

arrested.” 

The foot note gives the defendant a further op¬ 
tion. It enables him to give a security for Rs. 
160/- in lieu^of cash payment to prevent his 
arrest. The note does not merely substitute Rs. 
160/- for Rs. 200/- in the body of the warrant as 
submitted by the learned counsel for the surety. 
That would not have prevented his arrest and 
would not have authorized the bailiff to accept 
a security bond even for appearance. As already 
stated the only way to prevent arrest under the 
proviso to rule 1 is to nay to the bailiff any sum 
snecified in the warrant as sufficient to satisfy 
the plaintiff’s claim. 

(24) As the defendant had not shown any 
cause, the Court was entitled to make an order 
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in terms oi rule 2. Since the defendant had al¬ 
ready furnished security as required by the 
Court, the Court could not ask him to deposit in 
Court any money or property nor could it ask him 
to fumi h security for appearance in Court. The 
trial Court evidently thought that this might work 
hardship on the defendant and reduced the 

amount to Rs. 160/- and gave him the two alter¬ 
natives. 

In exercise of tire inherent power under section 
’151. Civil Procedure Code, the learned Juage could 
| evidently enlarge the proviso to Rule i for the 
ends of justice in favour of the defendant. A 
Court does not act without jurisdiction in giving 
an option to the defendant which is obviously to 
his advantage. It was open to him to accept it 
■or to deposit Rs. 160/- or to get arrested and sent 
lto the jail. He has chosen tire option most ad¬ 
vantageous to him. The case might have been 
otherwise if a term not warranted by the Code 
was sought to be imposed on the defendant. In 
that case the defendant might have been able to 
j resist the term as a nullity. It is therefore fruit- 
. less to contend that the surety contemplated in 
| the warrant was only for personal appearance 
whenever called upon to cio so ana was not lor 
payment of Rs. 160 /- 


(25) It is settled *itw that tire discretion permit¬ 
ted by section 151 of the Code can be used to 
enlarge the provision of procedural law under any 
other section or order of the Code. — ‘Manoratii 
v. Atmaram’, AIR 1943 Nag 335 (F) and — ‘Mt. 
Semabi v. Ganpatrao’, AIR 1944 Nag 59 (G). The 
Court therefore was not acting in excess of its 
powers under Order XXXVIII. rule 1. in making 
the order it did. Since the warrant expressly 
makes an offer that a security for payment of 
Rs. 160 - would be accepted in lieu of payment 
of Rs. 160/- in cash, to prevent an arrest, and 
since the surety sought the release of Ramlal by 
offering security for Rs. 160/-. he cannot escape 
liability for that amount. This cannot be illegal. 

Even if it is considered an irregularity as was 
held in AIR 1936 Cal 143 (B), the surety cannot 
;treat the bond executed by him as n nullity, par¬ 
ticularly when on the faith of (he Pond the de¬ 
fendant was not brought under arrest before the 
I Court and the order under rule 2 was not pass- 
•ed. An attempt to define the distinction between 
an order which is a nullity and which is an irre¬ 
gularity was recently made by Lord Greene M. R. 
in — ‘Craig v. Kansecn’, 1943-1 All ER 108 (H). On 
a survey of the Severn! decisions noticed in the 
case it will be clear that the distinction is diffi¬ 
cult to define. 


C26- Under the circumstances. I am of the view 
that the surety bond dated the 3rd September 
1946 is valid as held by Mangalmurti J. I respect¬ 
fully dissent from the view taken by Mudholkar J. 

(27 > The application for revision therefore fails 
and is dismissed with costs. Counsel's fee Rs. 50/-. 


3/R.G.D. 


Revision dismissed. 


No decree can be passed against a minor 
or his estate on a contract entered into on 
his behalf by a guardian under which no 
charge is created on the estate except in 
such cases where the minor’s estate would 
be liable for the obligation incurred by the 
guardian under the personal law to which he 
is subject. 2 Nag L. R. 25, AIR 1927 Nag 296 
and AIR 1916 Nag 11 Rel. on. (Para 5) 

Anno: Cont. Act S. 11 N. 4, 11. 

(b) Civil P. C. (1908), O. 41 R. 33 — Exercise 
of power in favour of respondent or parties who 
have not filed appeal or cross objection. 

The words of O. 41 R. 33 are very wide — 
They must be applied with discretion — No 
hard and fast rule can be laid down, but 
ordinarily, the power contained in the rule 
should be limited to those cases where as a 
result of the appellate Court’s interference 
with the decree in favour of the appellant 
further interference is required in order to 
adjust the right of the parties in accordance 
with justice, equity and good conscience — 
Suit for refund of price paid for ‘Dhan’ on 
the failure of A. B and C to supply the same 
— C who entered into contract with plaintiff 
as power-of-attomey holder from guardian of 
A and B who were minors and who received 
the money found not to have paid it to the 
minors — Suit decreed by trial Court against 
A and B but dismissed against C — Appeal 
by former impleading C and plaintiff as res¬ 
pondents — No appeal by plaintiff against 
dismissal of suit against C — Held appellate 
Court had jurisdiction under this rule to pass 
decree against C though the plaintiff had not 
appealed against dismissal of the suit against 
C: AIR 1926 FC 34; AIR 1916 PC 148 and AIR 
1933 Nag 386. distinguished. (.Para 10) 

Anno: C. P. C., O. 41 R. 33 N. 6. 


A. P. Sen, for Appellant; M. L. Shrivastava (for 
No. 1); and V. K. Sanghi (for Nos. 2 and 3), for 
Respondents. 

CASES REFERRED: Paras 

(A) (’06) 2 Nag LR 25 5 

(B) (V3) AIR 3916 Nag 11: 13 Nag LR 109 5 

(C) (V14) AIR 1927 Nag 296: 23 Nag LR 94 5 

(D) (V13) AIR 1926 PC 34: 49 Mad 435 (PC) 7 

(E) (V30) AIR 1943 All 342: ILR (1943) 

All 830 7, 9 

(F) (V3) AIR 1916 PC 148: 44 Col 1 (PC) 3 

(G) (V20) AIR 1983 Nag 186: 29 Nag LR 173 8 

(H) (’46) F. A. No. 18 of 1939, D/- 17- 9- 1916 

(Nag) 3 

(I) (V25) AIR 1938 Pat 275: 17 Pat 338 9 

(J) (VI) AIR 1914 Cal 722: 24 Ina Cas 208 10 


JUDGMENT: The admitted or proved facts of 
this case are: 
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DEO J. 

Ramdayal Mansukhlal Agarwal, Appellant v. 
Prayagdas Anandi and others, Respondents. 

Second Appeal No. 192 of 1952. D/- 28-10-1952, 
from judgment and decree of 2nd Addl. Dist. J., 
Raipur, D/- 17-10-1951. 

(a) Contract Act (1872), S. II — Minor — 
Decree on contract entered into by guardian. 


In December 1947 plaintiff agreed to purchase 
from “Dau Anurudhdayal Brahmanandlai” repre¬ 
sented by the manager Ramdayal (appellant) 
•dhan' worth Rs. 1000/- and paid to Ramdayal on 
two occasions a total sum of Rs. 922/7/- and 
gave him 71 empty gunny bags for filling the 
‘dhan’. The defendants failed to supply the 
‘dhan’ and failed to return the bags. The plain¬ 
tiff is thus entitled to get a refund of Rs. 922/7/- 
which he paid to Ramdayal. 

(2) The defence of Ramdayal that plaintiff 
paid Rs. 922/7/- towards the price of 71 bags out 
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of which 55 were removed by him and 16 remain¬ 
ed in the house of defendants 1 and 2 was not 

accepted. 

(3) Dau Anurudhdayai and Brahmanandlal 
were minors at the date of this transaction. 
Their mother was their guardian and the defen¬ 
dant was their agent, evidently appointed by the 
guardian. Ramdayal held a registered power oi 
attorney as deposed to by Anurudhdayai. The 
dealings of the defendant were evidently carried 
on in the name “Dau Anurudhdayai Brahmanand 
Talukdar Chikhliwale” as appears in the receipt 
Exhibit P-1. 

C4) The trial Court decreed the suit against 
the defendants 1 and 2 and dismissed it against 
defendant No. 3. On an appeal by the defendants 
1 and 2 to which both the plaintiff and defendant 
No. 3 were respondents, the lower appellate Court 
allowed the appeal, dismissed the suit against 
defendants 1 and 2 and decreed it against defen¬ 
dant No. 3. He now appeals impleading the other 
parties as respondents. 


(5) The lower appellate Court did not accept 
the evidence of Ramdayal that he paid the 
amount to the guardian of defendants 1 and 2 
or deposited it in their books of account. In 
view of this finding, which was not seriously chal¬ 
lenged, the defendant No. 3 cannot escape his 
liability to the plaintiff. As stated in — ‘Tukaram 
v. Ramchandra’, 2 Nag LR 25 (A); — ‘Jhitibai 

v. Tejmal’, AIR, 1916 Nag 11 (B) and — ‘Ram¬ 
chandra v. Rupchand', AIR 1927 Nag 296 (C), 
no decree can be passed against a minor or his 
estate on a contract entered into on his behalf 
! by a guardian under which no charge is created 
| oil the estate except in such cases where the 
1 minor’s estate would be liable for the obligation 
i incurred by the guardian under the personal law 
1 to which he is subject. Since the minors have 
not received the amount of Rs. 922-7-0, they 
cannot be held liable to the plaintiff and the 
defendant No. 3 who has not paid that amount 
to them is bound to refund it to the plaintiff. 
In this view the decree of the lower appellate 
Court is correct. 


(G) The learned Counsel for the appellant, how¬ 
ever. contends that the lower appellate Court h< 
no jurisdiction to pass a decree against defendant 
No. 3 in the absence of an appeal against him 
by the plaintiff. His contention is that Order XLI, 
Rule 33, Civil Procedure Code, which appears to 
have been invoked by the lower appellate Court, 
does not permit the course followed by it. Under 
that rule the appellate Court has power to pass 
any decree and make any order which ought to 
have been passed or made and to pass or make 
such further or other decree or order as the case 
may require, and this power may be exercised by 
the Court notwithstanding that the appeal is as 
to part only of the decree and may exercise in 
favour of all or any of the respondents or parties, 
although such respondents or parties may not 
have filed any appeal or objection. 

t7> The learned counsel relies on — ‘Muham¬ 
mad Khaleef v. Les Tanneries’, AIR 1926 PC 34 
(D), where a suit was hied against A and B 
as agent of A. The suit against A was decreed 


and 


was dismissed against B. but B was directed 
to pay the plaintiff’s costs. The plaintiff did not 
appeal against the decree dismissing the suit 
against B. In a joint appeal by A and B the 
suit was dismissed with costs against both A 
and B. In a further appeal to the Privy Council 
by the plaintiff, their Lordships held* that so 
lar as B was concerned, the appeal was, in effect, 


an appeal direct to His Majesty in Council from 
the decree of the trial Judge, which was not 
allowable under the Code of Civil Procedure or 
under the Letters Patent. Their Lordships fur¬ 
ther held that Order XLI, Rule 33 is not intended 
to apply to such an appeal and consequently the 
appeal so far as B was concerned must be dis¬ 
missed. It appears that this was a case of joint 
and several liability of A and B and the decision 
must be considered applicable to those facts: 
‘Dalchand v. Surajmal’, AIR 1943 All 342 (E). 

(3) The other two cases relied on by the learned 
counsel are inapplicable to the laces in this ca.>e. 
In — ‘Nobin Chandra v. Chandra Madhab’, AIR 
1916 PC 148 (F), the plaintiff got a decree for 
rendition of accounts but for a shorter period 
than claimed. The suit was dismissed by the 
appellate Court. On appeal to the Privy Council 
the plaintiff claimed a decree for the entire 
period. Their Lordships held that in the absence 
of an appeal or cross-objections in the lower 
appellate Court the plaintiff could not get any 
further relief than the restoration of the decree 
of the trial Court, In — ‘Mt. Vithi v. Paiku’, 
AIR 1933 Nag 186 (G), it was held that the 
plaintiff-respondent could not file cross-objections 
against a defendant who was not a party fo the 
aopeal. In — ‘Mst, Beni Begam v. Nathmal’, 
F. A. No. 18 of 1939, D/- 17-9-1946 (Nag) (H), a 
Division Bench of this Court considered the scope 
of Order XLI. Rule 33 and observed: 


“The rule can only come into operation where 
it would otherwise be impossible to give a party 
who has appealed the relief to which he is 
entitled and which he has claimed. Cases some¬ 
times arise where adequate and proper relief 
cannot be given tc a party who has appealed 
unless the decree of i,he lower Court against 
some other party who has not appealed is 
suitably modified.” 

( 9 ) in — ‘Keshwar Sao v. Guni Singh’, AIR 
1928 Pat 275 (I>. the plaintiff claimed a relief 
against the first defendant and in the alternative 
the second defendant. The first Court 
passed a decree against the first defendant and 
dismissed the suit against the second. In an 
appeal by the first defendant the appellate Court 
was entitled under Order XLI, Pule 33, to pass a 
decree against the second defendant even though 
there was no appeal by the plaintiff. To the same 
effect is the dec:: ion in — ‘Dalchand v. Surajmal 
(E) (supra)’. 

CO* The lower appellate Court had jurisdic¬ 
tion under Order XLI, Rule 33, to pass a decree 
against defendant No. 3 though the plaintiff had 
not appealed against the decree dismissing his 
suit against him. The words of Order XLI. R. 33 
are very wide. They must be applied with dis¬ 
cretion. No hard and fast rule can be laid down, 
but ordinarily, the power contained in the rule 
should be limited to those cases where as a result 
of the appellate Court’s interference with the 
decree in favour of the appellant further inter¬ 
ference is required in order to adjust the right 
of the parties in accordance with justice, equity 
and good conscience: — ‘Ganga Dhar v. Bana- 

hashi*. AIR 1Q14 Cal 722 (J). 


(11) As the lower appellate Court has found, 
the defendant No. 3 admittedly received Rs. 
922-7-0 from the plaintiff for payment to defen¬ 
dants 1 and 2, did not make that payment and 
retained it. It is not in accordance with justice, 
equity and good conscience to allow him to retain 
the benefit of his fraud and deprive the plaintiff 
of that amount. According to the contract made 
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by defendant No. 3. plaintiff was entitled to the 
decree against defendants 1 and 2 for refund of 
that amount, if the defendant No. 3 had really 
paid it to them or duly spent it on their account. 
Otherwise, he must restore the amount to which 
he is not admittedly entitled. 

(12) I therefore hold that the lower appellate 
Court rightly passed a decree against defendant 
No. 3. The appeal fails and is dismissed with 
costs. Counsel’s fee Rs. 70/-. The two resoon- 
dents will be entitled to separate costs. 


B/M.K.S. 


Appeal dismissed. 


(E) (V35) AIR 1948 Cal 200: ILR (1948) 

2 Cal 386 

(F) (V35) AIR 1948 Mad 409: 1948-1 Mad LJ 
333 

(G) (V20) AIR 1933 Nag 312: 29 Nag LR 367 

(H) COS) 32 Cal 268 


7 

8 
8 


ORDER: The plaintiff questions the order re¬ 
turning the plaint for presentation to the proper 
Court in this revision. The lower Court held that 
it had no jurisdiction to try the suit as the 
market value of the property in suit was more 
than Rs. 5,000/- and that the plaintiff was liable 
to pay ‘ad valorem’ court-fee. 


A.I.R. 1951 NAGPUR 124 (Vol. 41, C.N. 47) 

SEN J. 

Pralhad Narayan. Plaintiff-Applicant v. Smt. 
Mankuarbai w/o Shrikrishna Das and another, 

Defendants-Non-Applicants. 

Civil Revn. No. 364 of 1951, D/- 29-8-1952, from 
order of Addl. 1st Civil J., 2nd Class, Jabalpur, 
D/- 17-2-1951. 

(a) Court-fees Act (1870), Ss. 7 (xi) (c) and 7 
(v) — Applicability. 

In a suit for possession by a tenant against 
his landlord a tenant cannot be compelled 
to pay court-fee on the market value of the 
property merely because another person has 
been brought on the premises. The real pos¬ 
session in such a case is of the landlord and 
not of the third party and the suit falls 
under S. 7 (xi) (e). 

Thus where A. a tenant, sues B, his land¬ 
lord, for possession alleging that 3 is in 
illegal occupation of the premises leased to 
him and joins C as additional defendant who 
is said to be in occupation by virtue of certain 
agreement with B. the character of the suit 
is not changed. It is still a suit against the 
landlord which is governed by S. 7 (xi) (e> 
and not one under S. 7 (v). Civil Revn. No. 
444 of 1949. D/- 24-3-1950 (Nag), Foil.: AIR 
1948 Mad 409, Ref.: AIR 1933 Nag 212 and 
32 Cal 268, Distinguished. (Para 8) 

Anno: Court-fees Act, S. 7 (xi) (e) N. 4; S. 7 
(v) N. 3. 

(b) Civil P. C. (1908), S. 115 — Order as to 
Court-fees — Revision. 

Suit by tenant for possession against land¬ 
lord — Court-fee paid under S. 7 (xi) (e). 
Court-fees Act — Order by lower Court 
demanding ad valorem Court-fees under S. 7 
(v) (e) — Held Order could only be rectified 
in revision. AIR 1926 Nag 290; AIR 1933 Nag 
221(1) and AIR 1918 Nag 51(1), Distinguished. 

(Para 6) 

Anno: Civil P. C., S. 115 N. 27b. 

R. J. Pawar with D. G. Deshpande, for Appli¬ 
cant; N. P. Dwivedi, for Non-Applicants; T. P. 
Naik, Govt. Pleader, for the State. 

CASES REFERRED: Paras 

(A) (V13) AIR 1926 Nag 290: 22 Nag LR 30 6 

(B) (V20) AIR 1933 Nag 221(1): 30 Nag LR 133 6 

(C) (V5) AIR 1918 Nag 51(1): 49 Ind Cas 382 6 

(D) (’50) Civil Revn. No. 444 of 1949, 

D'- 24-3-1950 (Nag) 7 


(2) The plaintiff claims to be a tenant of the 
premises in suit. He seeks possession and in¬ 
junction. He valued the relief for possession at 
Rs. 1,200/- being one year’s rent, the rent being 
Rs. 100/- per mensem. 

(3) The suit was originally filed against the 
landlady Shrimati Mankuar Bai (now defendant 
no. 1) alone. Later he joined Seth Ram Gopal 
Maheshwari (defendant no. 2) on the following 
allegation: 

“The plaintiff apprehends that with a view to 
defeat his claim in suit the defendant no. 1 is 
trying to transfer the possession of the demised 
‘Kothi’ to the defendant no. 2, Ram Gopai 
Maheshwari. Any such contemplated transfer 
is not binding on the plaintiff but with a view 
to obtain a full and final adjudication of the 
disputed claim involved in the suit the defen¬ 
dant no. 2 has been impleaded.’’ 


(4) Tiie case of the defendant no. 1 is that the 
premises were not let out to Seth Ram Gopal 
Maheshwari. In para 2 of the written statement 
of the latter, it is stated: 


“Tiie answering defendant entered into partner¬ 
ship with the defendant no. 1 to run a Press 
and to publish a daily newspaper called “Nava 
Bharat” and to start that v/ork in the premises 
in suit. An agreement of partnership was 
executed by both the parties to the effect con¬ 
taining all the terms of the partnership agreed 
upon between them on the 1st December 1949 
which was registered on the 20th January 1950. 
In pursuance of this agreement both the de¬ 
fendants started their work in the premises in 
suit except the 7 rooms and the 1 verandah in 
which the Government is having its godown 
for stocking foodgrains from the 1st December 
1949 and are carrying on their work since 

then.” 


the same effect is the statement of the land- 


; 5) a suit by a tenant to recover the occupancy 
immovable property from which he has been 
‘gaily elected by tlio landlord is governed b\ 
lion 7, para (xi), clause (e) Court-fee is to 
computed on the amount of the rent of the 
movable property payable for the year next 
ore the date of presenting the plaint. In any 
icr case for possession, court-fee is payable ac- 
•ding to section 7, para (v) of the Court-fees 
t. As the property in suit is a house, the ques 
n is whether court-fee is payable under 
para (v), clause (e) or section 7, para (xi), 

use (e) of the Act. ,. 

6) A preliminary objection was taken regarding 

• maintainability of the revision Reference 

c made to — ‘Samsherkhan v. Abdul Sattar 

an? Am 1926 Nag 290 (A); — -**&&£* 
wa’ AIR 1933 Nag 221(1) (B) and —- Kis 
Teimal v. Baliram’, AIR 1918 Nag 51(1) 
> P In the present case the question of court- 
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fee was also involved. The order in respect of 
the court-fees could only be rectified in revision. 

In all the three cases quoted above, the question 
of court-fees was not involved. I overrule the 
objection. 

(7) I have examined the pleadings and I am of 
opinion that the suit falls within para (xi)(e) of 
section 7 of the Act. Defendant no. 2 is said to 
be in occupation of the premises by virtue of a 
certain agreement of partnership with defendant 
no. 1. The character of the suit is not changed 
by the joinder of defendant no. 2. The case of 
the plaintiff is that the defendant landlady is 
in illegal occupation and he is entitled to its 
possession. There is no conflict of interests bet¬ 
ween defendant no. 1 and defendant no. 2. A 
tenant cannot be compelled to pay court-fee on 
the market value of the property merely because 
another person has been brought on the premises. 
The real possession in such a case is of the land¬ 
lord and not of the third party. In — ‘Atmaram 
v. Sitaram’, Civil Revn No. 444 of 1S49, D/- 
24-3-1950 (Nag) (D), a similar question was raised. 
The suit was by a tenant against the landlord 
and another person for possession of a certain 
holding from which he had been wrongfully 
evicted. The claim was valued under section 7, 
para (xi)(e). The valuation was contested by the 
landlord and it was contended that the relief fell 
under para (v) of section 7. The lower Court 
upheld the objection. Mudholkar, J. held that 
the claim had been properly valued. He observed: 

‘‘Here the basic allegations ere that the appli¬ 
cant became a tenant of the field and that 
he was illegally evicted therefrom by the land¬ 
lord. Upon these allegations the applicant is 
clearly entitled to value the relief for posses¬ 
sion under section 7(xi)(e) of the Court-fees 
Act. The decision in — ‘Arjun Singh v. Pham 
Bhusan’, AIR 1948 Cal 200 (E), supports this 
view. No doubt the tenant created by the land¬ 
lord is also joined as a party to the suit, but 
then he stands in the shoes of the landlord and 
the suit must, even as regards him, be deemed 
to be one between landlord and tenant. The 
reasoning underlying the decision in — ‘Ghulam 
Dastagir Saheb v. Marudai Pillai’, AIR 1943 
Mad 409 (P), supports this view.” 

In — ‘Ghulam Dastagir Saheb v. Murudai Pillai 
(P)’ (cit. supra) it was held that a suit for eject¬ 
ment by a subsequent lessee against a prior lessee 
in possession after the expiry of the lease is 
governed by clause (xi)(cc) and not clause (v) of 
section 7 of the Act. 

(8) The lower Court relied on the decision in 
— ‘Mst. Bhagobai v. Shiamlal Dwarka Prasad’, 
AIR 1933 Nag 312 (G), in which it was held: 

‘‘A suit by a tenant dispossessed by his landlord 
against the landlord and a third person who 
is in possession of the property, even if it be 
in collusion with the landlord, is not only a 
suit for recovery of possession from the land¬ 
lord but for dispossessing the third person and 
is not, as such, a suit between landlord and 
tenant under section 7(xi)(e) of the Court-fees 
Act. The court-fee payable is according to sec¬ 
tion 7(v) of the Act.” 

This view was based on the decision in — ‘Fur- 
zand All v. Mohanth Lai Puri’, 32 Cal 268 (H). 
The judgment in the Calcutta case is very short. 
There is no discussion of the question and no 
reasons have been given for the view. Both these 
eases are, however, distinguishable. It appears 
that the landlord was not in actual possession of 
the property in suit. The persons inducted by 
the landlord were in possession. Here the actual 


possession is of the landlady. I hold that the 
claim was correctly valued. The decision of the 
trial Court on the point is erroneous. 

(9) I set aside the order returning the plaint 
for presentation to the proper Court. 

(10) The revision is allowed with costs. 

B/D.R.R. Revision allowed. 
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MUDHOLKAR J. 

Bhimrao Tanbaji, Applicant v. Girdharilal 
Ramrakh and another, Non-Applicants. 

Civil Revn. No. 294 of 1953, D/- 20-3-1933, from 
order of 1st Audi. Dist. J., Nagpur, D/- 12-4-1951. 

(a) Civil P. C. (1908), S. 104 (2) and O. 43, 
R. 1 — Appellate order selling aside ex parte 
decree — No appeal lies. 

Appeal under O. 43, R. 1 — Ex parte decree 
obtained by respondent 2 against respondent 
No. 1 set aside — No second appeal lies — The 
fact that in setting aside ex parte decree, the 
appellate Court also set aside dismissal of suit 
against the appellant, does not entitle appel¬ 
lant to prefer appeal, where the lower appel¬ 
late Court did not follow up its decision by 
drawing a decree. (.Para 3) 

Anno: Civil P. C., S. 104 N. 4, 21. 

(b) Civil P. C. (1998), S. 115 — Appeal treated 

as revision even though filed beyond limitation 
since the nature of the decision was to leave 
doubt as to which remedy was open to the 
aggrieved party. (Para 4) 

Anno: Civil P. C.. S. 115 N. 19, 17. 

(c) Civil P. C. (1908), O. 9, R. 13, Proviso — 
“Decree” in proviso. 

‘Obiter’: The expression “the decree” in the 
proviso to O. 9, R. 13 according to the rules 
of construction, ought to be confined to an 
ex parte decree to which alone the substan¬ 
tive provision expressly relates. It means only 
an ‘ex parte’ decree in so far as defendants 
other than the one applying to have it set 
aside are concerned, and it does not include 
in so far as such defendants are concerned, 
even a decree passed on contest. (Para 5) 
Anno: Civil P. C., O. 9, R. 13 N. 23. 

(d) Civil P. C. (1308), O. 9, R. 13, proviso —- 
Suit dismissed against one of defendants — Dis¬ 
missal cannot be set aside. 

What the substantive provision as well as 
the * proviso contemplate is the setting aside 
of a decree “against” a defendant, not one 
in favour of a defendant. Where the suit has 
been dismissed against one of the defendants, 
the proviso does not empower the Court to 
set aside the dismissal. To hold otherwise 
would be doing violence to the language of 
the proviso. (Para 5) 

Anno: Civil P. C., O. 9. R. 13 N. 2, 23. 

G. J. Ghate and S. W. Deshpande, for Appli¬ 
cant; W. G. Deo, for Non-Applicant No. 2. 

ORDER: This purports to be an appeal from 
an appellate order setting aside an ‘ex parte’ 
decree obtained by the respondent No. 2 against 
the respondent No. 1. 
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(2) A preliminary objection is taken on behalf 
of the respondent No. 2 that no appeal lies as 
the appeal before the lower appellate Court was 
one under Order XLIII, rule 1 of the Code of 
Civil Procedure. Or: behalf of the appellant it 
is said that as the suit had been dismissed against 
him bv the trial Court and its dismissal has been 
set aside by the lower appellate Court, though 
in an appeal under Order XLIII, rule 1 of the 
Code, the decision of the lower appellate Court 
in so far as he is concerned amounts to a decree 
and is, as such, appealable. In the alternative 
it is contended that the proceeding should be 
treated as one in revision if it is held that no 


appeal lies against the decision of the lower ap¬ 
pellate Court. 


(3) I think that the preliminary objection must, 
be upheld as the appeal before the lower appel¬ 
late Court was one under Order XLIII, rule 1 of 
the Code and no second appeal is provided for 
against the decision of such an appeal. No doubt, 
the lower appellate Court- has, while setting aside 
the ‘ex parte’ decree against the respondent No. 
1, also set aside the dismissal of the suit s gainst 
the appellant. That fact, however, does not entitle 
the appellant to prefer an appeal because the 
lower appellate Court did not follow up its deci¬ 
sion by drawing a decree. 


(4) Even though no appeal lies, the proceeding 
can be treated as an application for revision. No 
doubt the application was made more than 45 
days alter the decision of the lower appellate 
Court, but as the nature of the decision was such 
as to leave a doubt regarding the remedy open to 
the aggrieved party, I condone the delay. 

(5) The question then is whether the lower 
appellate Court had jurisdiction to set aside the 
decree of dismissal of the suit against the appel¬ 
lant. Order IX, rule 13, reads thus: 


“In any case in which a decree is passed ‘ex 
parte’ against a defendant, he may apply to 
the Court by which the decree was passed for 
an order to set it aside; and if he satisfies the 
Court that the summons was not duly served, 
or that he was prevented by any sufficient 
cause from appearing when the suit was called 
on for hearing, the Court shall make an order 
setting aside the decree as against him upon 
such terms as to costs, payment into Court or 
otherwise as it thinks fit, and shall appoint a 
day for proceeding with the suit: 


Provided that where the decree is of such a 
nature that it cannot be set aside as against, 
such defendant only it may be set aside as 
against all or any of the other defendants also.” 

Under the proviso “the decree” can be set aside 
in certain circumstances “as against” all or any 
of the defendants. Whether “the decree” re¬ 
ferred to in the proviso means only an ‘ex-parte’ 
decree in so far as defendants other than the 
one applying to have it set aside are concerned, 
or whether it includes, in so far as such defen¬ 
dants are concerned, even a- decree passed on 
contest is a matter which has not been expressly 
considered in any of the cases to be found m 
the commentaries of Mulla and Sarkar. 


Were it necessary to pronounce on the matter, 
I would have been inclined to hold that the ex¬ 
pression “the decree” in the proviso, according to 
the" rules of construction, ought to be confined to 
an ‘ex parte’ decree to which alone the substan¬ 
tive provision expressly relates. 

However I find it possible to decide this case on 
another ground. What the substantive provision 
as well as the proviso contemplate is the setting 


aside of a decree “against” a defendant, not one 
in favour of a defendant. Where, as here, the 
suit has been dismissed against one of the defen¬ 
dants, the proviso does not empower the Court 
to set aside the dismissal. To hold otherwise 
would, in my judgment, be doing violence to the 
language of the proviso. I therefore hold that 
the lower appellate Court had no jurisdiction to 
set aside the decree in so far as the appellant is 
concerned. 

(6) In this view, I allow the application for revi¬ 
sion and direct the trial Court to try the suit in 
so far as the respondent No. 1 is concerned. I 
may, however, mention that the respondent No. 
2 had preferred an appeal before the lower ap¬ 
pellate Court challenging the dismissal of the 
suit against the appellant. This appeal was dis¬ 
missed by the lower appellate Court on two 
grounds: that the decree appealed from had ceased 
to subsist as the lower appellate Court has set 
it aside and also that the appellant was absent 
on the date of hearing. It would, in the light of 
my decision, be open to the respondent No. 2 to 
move the lower appellate Court to restore and 
hear his appeal on merits. The learned counsel 
for the appellant undertakes not to oppose such 
a request. 

(7) Costs incurred by the appellant here and in 
the lower appellate Court shall be borne by the 
respondent No. 2. Counsel’s fee Rs. 30/-. 

3/R.G.D. Revision allowed. 
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CHOUDHURI J. 

Ramchandra Chamru, Appellant v. State of 
Madhya Pradesh, Respondent. 

Criminal Appeal No. 323 of 1952, D/- 5-6-1953, 
from order of 1st Adul. Sessions J., Nagpur, D/- 
31-10-1952. 


(a) Penal Code (I860), S. 36 —- Accused denying 
attack cannot claim right of private defence. 

In order to establish an exercise of the 
right of private defence, it is absolutely 
necessary to detail the exact circumstances 
which led the accused to strike the blow in 
question with his weapon and obviously such 
a defence can seldom be successfully made 
out when the accused’s case is that he did 
not strike the blow at all. AIR 1952 Cal 621, 
Relied on. (Para 9) 

Ar.no: Penal Code. S. 96 N. 3. 


(b) Penal Code (1860), Ss. 96 and 33 INghi 
of private defence — Extent of. 

The right of private defence under S. 96 
is qualified by S. 99, which lays down that a 
right of private defence in no case extends to 
the inflicting of more harm than it is neces¬ 
sary for the purpose of defence. If merely 
during the course of a hand-to-hand scuffle 
with an unarmed person (between the accused 
and the deceased) the accused pulled out his 
•gupti* and stabbed the deceased it is very 
difficult to accept that he did so in the exer¬ 
cise of his right of private defence. 

(Para 10) 

Anno: Penal Code, S. 96 N. 1; S. 99 N. 6. 

(c) Penal Code (1860), S. 304, Part 1 
Sentence. 
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Accused having illicit intimacy with sister 
of deceased visiting her on her invitation — 
Deceased arriving there by chance — Scuffle 
between accused and deceased — Accused 
stabbing deceased — Accused convicted under 
S. 304, Part 1 as he exceeded right of private 
defence — Sentence of 10 years reduced to 5 
years under peculiar circumstances of the 
case. (Para 11) 

Anno: Penal Code, S. 304 N. 9. 


justified the plea of self-defence. It was con¬ 
tended on oehaif of the appellant that v,h a n he 
was assaulted by Laxman he was not bound to 


modulate his attack and with the instinct or sell- 
preservation upon him he pursued his clcionc:; a 
httle further. He was justified in doing so and 
he cannot be said to have exceeded his right of 
private defence. The learned counsel for the 
appellant relied on the decision in — ‘Sicaram v. 


aIR 


Emperor’, 

Ins contention. 


1925 Nag 200 (A) in support of 


G. P. Khanorkar, for Appellant; W. B. Pendhar- 
kar, Govt. Pleader, for the State. 

CASES REFERRED: Paras 

(A) (V12) AIR 1925 Nag 260: 26 Cri LJ 5S7 5 

<B) (V39) AIR 1952 Cal 621: 1952 Cri LJ 1427 $ 

JUDGMENT: The appellant Ramchandra son 
of Chamru was prosecuted under Section 302 of 
the Indian Penal Code lor the murder of one 
Laxman son of Tima of Umrer. He was con¬ 
victed under Section 304, Part I, of the Indian 
Penal Code, and sentenced to rigorous imprison¬ 
ment for a period of ten years by the First 
Additional Sessions Judge, Nagpur. 

(2) Ramchandra used to visit the house of Mst. 
Yashodi (P. W. 1) frequently as he had illicit 
connection with her. On the night, of the 31st 
July 1952 he went to her house as usual. Laxinan, 
who was the brother of Mst. Yashodi, happened 
to go there and finding Ramchandra sitting with 
his sister beat him with a lathi. Ramchandra left 
the house of Mst. Yashodi. Laxman followed him. 
There was a scuffle between them when they 
grappled with each other. During this scuiffc 
Ramchandra stabbed him with a ‘gupti’ and 
escaped. Laxman was removed to the house of 
his sister Mst. Yashodi where he succumbed to 
the injury inflicted by Ramchandra. The above 
facts are not now disputed. 

(3> The defence of the appellant Ramchandra 
was that he was beaten with a stick by Laxman 
inside Mst. YashocU’s house. He managed to 
release himself from his clutches with great diffi¬ 
culty and as he was running towards his house 
he was chased by Laxman who gave him some 
more blows with his stick and then grappled with 
him and wanted to throttle him. He struggled 
to free himself and though he cried for help he 
received none. During this struggle he pulled out 
a stick which he had picked up from the house 
of Mst. Yashodi and which Laxman had kept 
pressed by his foot during the scuffie. As he 
pulled out this stick Laxman lost his balance and 
fell forcibly on it receiving the injury. He stated 
that he did not know that this stick was a 
weapon and pleaded that he never intended to 
kill Laxman. He stated that he used the stick 
thinking it to be stick in order to save himself 
but unfortunately it hit the deceased. 

(4) The learned Additional Sessions Judge held 
that the accused exceeded the right of private 
defence in causing the death of Laxman and 
comicted him under Section 304, Part I, of the 
Indian Penal Code as stated above. The appeal 
is directed against this finding of the trial Court 
The only ground raised is that the case fell 
within the purview of Section 100 of the Indian 

Penal Code and the appellant ought to have been 
acquitted. 

(5) The learned counsel for the aopellant 
referred to paragraphs Nos. 24, 25, 23 and 30 of 
the judgment of the Additional Sessions Judge, 
and argued that the circumstances under winch 
the appellant had inflicted the injury to Laxman 


(6) The learned Additional Sessions Judge has 
come to the conclusion chat the appellant had 
received six stick blows from deceased Laxman 
before there was grappling between them near 
Kacharu's house. It is also clear from the evi¬ 
dence of Bhullu (P. W. 4) that during the scuffle 
which ensued after the appellant was beaten 
several persons who had assembled near the 
house of Mst. Yashodi had approved of Laxman's 
action, so that the appellant" may be prevented 
from visiting Mst. Yashodi’s house. There is also 
satisfactory evidence to show that the stick 
(Article D) which was used by Laxman in beating 
the appellant was a fairly heavy stick which 
according to Dr. Phadke could cause a fatal blow. 

(7) The learned Additional Sessions Judge has 
also after weighing the oral evidence on record 
come to the conclusion that the deceased was 
in an advantageous position even during the 
grappling and therefore the appellant was 
entitled 1o defend his body against the attack bv 
the deceased. The appellant’s right of private 
defence commenced at the stage when he received 
stick blows from the deceased during the assault 
which took, place near Kachru s house. It has 
been established that iminediateh* after Laxman 
gave two stic!: blows to the aopellant, Laxman’s 
stick fell down during the scuffle between him 
and the appellant. It is thus clear that when the 
deceased was stabbed by the appellant during the 
scuffle he had no lathi in his hands There could 
therefore be no reasonable apprehension in the 
mind of the appellant that Laxman would cause 
grievous hurt or death. 

(8) The appellant in his defence stated that 
when Laxman g apoled with him he wantc-d tc 
kill him by throttling. Coma <D. V7. l.i has 
deposed that Laxman was pressing the neck of 
the appellant Ramchandra with both of his hands 
His evidence was not believed by the learned 
Additional Sessions Judge in view of the fact 
that he is closely related to Mst. Yashodi (P. w. 

1 • who has been trying to shield the appellant.’ 
Di. Phadke v 10 examined the appellant soon 
after the occurrence did not find any marks of 
violence on his neck. Kachru (P. \v. 2), Bhullu 
( P. W. 4) and Yashoria <P. W. 12) do not supoort 
the version given by the appellant. Ramdayal 
(P. W. ID was evidently influenced. He was dis¬ 
believed when in his cross-examination he stated 
that the appellant’s throat was being pressed by 
Laxman immediately before he was struck. 

(9) In order to establish an exercise of the 

right of private defence, it is absolutely necessary 

to detail the exact circumstances which led the 

accused to strike the blow in ouestion with Ins 

‘gupt-i’, and obviously such a defence can seldom 

be successfully mode out when the accused’s case 

is that he did not strike the blow at all In his 

replies to question- Nos. 17 to 20. he has per-l 

sistently maintained that he did not stab Laxman 

Ciuring the scuffle. He stated that he lost his 

balance and Laxman fell on his chest and cried 

out Oh father, I am dead”. Immediately after 
he ran away. 3 » 
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In — ‘Dhirendra Nath v. State', AIR 1952 Cal 
321 (B) it lias been held as follows: 

“A plea of the right of private defence can 
be taken by a person who admits the act 
charged against him. but pleads an excuse. If 
a person, however, states that he had not done 
the act at all. it is difficult to see how at the 
same time the question of a right of private 
defence would arise. Whether or not an accused 
person, taking a plea of the right of private 
defence, is to prove it in the same manner as 
the prosecution is required to prove its case 
or whether a lower standard of proof would 
suffice, the accused must, at least, make a case 
out of which a plea of the right of private 
defence might arise. 

It is true that an accused person taking the 
plea of the right of private defence is not 
required to call evidence but can establish that 
plea by reference to circumstances transpiring 
from the prosecution evidence itself. But the 
question in such a case would be a question of 
assessing the true effect of the prosecution 
evidence and not a question of the accused 
discharging any burden.” 

(10) The right of private defence under S. 96 
'of the Indian Penal Code is qualified by Sec. 99 
i‘ibid’ which lays down that a right of private 
defence in no case extends to the inflicting of 
more harm than it is necessary for the purpose 
of defence. If merely during the course of a 
hand-to-hand scuffle with an unarmed person, as 
the facts indicate here, the appellant pulled out 

;his ‘gupti’ and stabbed the deceased it is very 
'difficult to accept that he did so in the exercise 
of his right of private defence. I see no reason 
to disagree with the finding of the learned Addi¬ 
tional Sessions Judge that the appellant in stab¬ 
bing the deceased had exceeded his right of 
private defence. 

(11) The next question for consideration is the 
sentence of ten years rigorous imprisonment 
which has been awarded by the trial Court. The 
trial Court came to the conclusion that the appel¬ 
lant was entitled to defend his body against the 

attack bv the deceased Laxman. There has been 
% * 

criminal intimacy between the appellant and Mst. 
Yashodi (P. W. 1), and the appellant had gone 
to her on invitation. It was by chance that the 
deceased happened to arrive there and took objec¬ 
tion to the visit of the appellant. It is in the 
I evidence of Mst. Yashodi that she had remon- 
jstrated to her brother for beating the appellant 
i as she herself had called him. Taking into con¬ 
sideration the entire circumstances, the sentence 
I of ten years rigorous imorisonment, in my opin¬ 
ion, would be too severe a punishment in the 
present case. I therefore reduce the sentence to 
five years rigorous imprisonment. 

C12) With the above modification in the sen¬ 
tence. the appeal fails and is dismissed. 

B/R.G.D. Conviction maintained and 

sentence reduced. 
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MUDHOLKAR J. 

Barba Kopaji, Defendant-Applicant v. Raj- 
eshwar Rangnath, Plaintiff-Non-Applicant. 

Civil Revn. No. 349 of 1952, D/- 7-4-1953, 
against decree of Civil 2nd Class J., Darwha, 
D/- 30-4-1952. 


A. I. B. 

Provincial Small Cause Courts Act (1887). Ss. 
J;> and 25 — Suit for fruit of trees or damages 
— Question of title incidental. 

Where the plaintiff has a ‘prima facie’ 
right of recovering the value of half the 
fruit of trees, a suit for half the fruit or 
for damages in lieu thereof, is not a suit 
which is barred from the cognizance of a 
Small Cause Court, even though the defen¬ 
dant raises the question of title by deny¬ 
ing the plaintiff’s title. In such a case the 
question of title is only incidental and 
when such is the case it is in the discre¬ 
tion of the Court of Small Causes whether 
to try the suit itself or to return the plaint 
lor presentation to the proper Court. It can¬ 
not be said that in exercising its discretion 
to try the suit itself, the Court commits 
any error. (Paras 3, 4) 

Anno: Prov. Small Cause Courts Act, S. 15 N 
3, S. 25 N. 1. 

P. R. Padhye, for Applicant; R. J. Bhave, for 
Non-Applicant. 

CASE REFERRED: 

(A) (’81) 3 All 168 (Pr 3) 

ORDER: This is a defendant’s application for 
revision of a decree passed by a Court in its small 
causes jurisdiction. The claim as laid by the plain¬ 
tiff was for the recovery of the price of half the 
produce of mango crop from a tree belonging to 
him, for the years 1949,1950 and 1951. 

(2) It is common ground that the tree is situate 
in the field belonging to the defendant. According 
to the plaintiff he has a half share in the mango 
crop of the tree because he is the owner of that 
tree. The suit was defended on various grounds 
but the only point which is material here is whether 
the suit was cognizable by a Court of Small Causes 
because it was for the recovery of profits from im¬ 
movable property and also because it raised a ques¬ 
tion of title to the immovable property. 

(3) The suit is clearly not beyond the cognizance 
of the Court of Small Causes on the first ground 
because it has been held in — ‘In the matter of 
the Petition of Nasir Khan v. Karamat Khan’, 3 
All. 168 (A) that a suit for the fruit upon trees, 
or for damages in lieu thereof, is not a suit which 
is barred from the cognizance of a Small Cause 
Court. 

(4> As regards the second ground it is sufficient 
to point out that there is an entry in the record 
of rights to the effect that the plaintiff has a half 
share in the produce of the tree. It would follow, 
therefore, that the plaintiff has at least a ‘prima 
facie’ right of recovering the value of half the crop. 

No doubt, the defendant has raised the question of 
title by denying the plaintiff’s title to the tree. 
That question, however, is only incidental and when 
such is the case it is in the discretion of the Court 
of Small Causes whether to try the suit itself or 
to return the plaint for presentation to the proper 
Court. It cannot be said that in exercising its dis¬ 
cretion to try the suit itself, the Court committed 
any error. 

(5) In this view I uphold the decree of the 
Court below and dismiss the application for revision 
with costs. Counsel’s fee Rs. 15/-. 

B/R.G.D. Application dismissed. 


B.vrba Eopaji V. Rajeshwar Rangnath (Mudholkar J .) 
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V. R. SEN AND DEO JJ. 

Rambilas Sitaram, Defendant No. 6, Appellant 
v Ganpatrao Pandharinath and others, Plaintiff 
and Defendants 1 to 5, Respondents. 

First Appeals Nos. 99 & 110 of 1945, D/-13-3-1953, 
from decree of Sub-J., 1st Class, Wardha, D/- 
29-9-1945. 

(a) Transfer of Property Act (1882), S. 53 — 
Intention to defeat or defraud creditor — Burden 
of proof — (Evidence Act (18*/£), S. 102). 

The burden of proof in a suit under S. 53, 

T. P. Act that the alienation was made with 
a view to defeat or delay the creditors is on 
the plaintiff. Plaintiff must plead and prove 
circumstances to discharge this onus. If he 
makes out a ‘prima facie’ case of fraudulent 
intention, the burden shifts on to the trans¬ 
feree to prove his good faith AIR 1941 Mad 
€90; AIR 1943 All 2 and AIR 1947 Cal 154. Ref. 

(Para 13) 

It is not enough to bring out circumstances 
which create suspicion. The decision must rest 
upon legal grounds established by legal testi¬ 
mony and not on suspicion. 

Mutation of names by itself is not sufficient 
to discharge the onus that lies on the trans¬ 
feree. AIR 1943 All 2, Ref. (Para 27) 

Held that the two facts established, viz., 
that the sale took place during the pendency 
of the suit and that no appreciable attachable 
prooerty was left, were not sufficient to dis¬ 
charge the initial onus, particularly in view 
of the sale price being only about 4 per cent, 
of the vendor’s indebtedness to the creditor. 

(Para 13) 

Anno: T. P. Act. S. 53 N. G, 34; Evidence Act, 
Ss. 101 to 103 N. 23. 

(b) Transfer of Property Act (1881), S. 53 — 
Avoidance of transfer in part. 

Even if a transfer is partly for considera¬ 
tion, it can be set aside as a whole if it is 
collusive and fraudulent. (Para 27) 

Anno: T. P. Act, S. 53 N. 15. 

(c) Transfer of Property Aet (1882), S. 53 — 
Intention to defeat or defraud creditor — Proof 
of. 

Transfer by sale in favour of father-in-law 
— Property worth much more than price 
stated — Consideration being payment of 
mortgage debt which had not become due — 
No legal necessity for alienation — Subse¬ 
quent payments towards mortgage made by 
transferors who continued in possession — 
Story of lease not believed — Held that prima 
facie case of intention to defeat and defraud 
creditors was made out. Transfer held not in 
good faith or for consideration. (Paras 24, 26) 

Anno: T. P. Act, S. 53 N. G, 16. 

(d) Transfer of Property Act (1882), S. 53 — 
Effect of declaration under. 

The effect of the declaration under S. 53. 
T. P. Act, is that the transaction does not 
affect the creditors’ right to recover their 
claims from the property transferred. The 
declaration still leaves the deed operative 
between the parties thereto and does not 
amount to cancelling or setting aside the deed 
because the creditors have no title or interest 
in the property to set aside the deed as 
between the parties thereto. 10 Mad 213 and 
AIR 1948 Bom 265, Rel. on. (Para 30) 

Anno: T. P. Aot, S. 53 N. 8. 

195-1 Nftg/17 & 13 


(e) Transfer of Property Act (1882), S. 53 —- 
Suit for avoiding transfer — Limitation — Start¬ 
ing point — (Limitation Act (1908), Art. 120). 

A suit for declaration under S. 53, T. P. Act 
is governed by Art. 120, Limitation Act and 
the starting point of limitation under Art. 120, 
Limitation Act is the date on which circum¬ 
stances entitling the plaintiff to have his in¬ 
terest guarded first comes to his knowledge, 
as the right to sue then accrues to him. AIR 
1930 PC 270; AIR 1931 Lah 70 (2); AIR 1931 

Oudh 333 and AIR 1941 PC 1, Rel. on. 

(Para 31) 

Anno: T. P. Act, S. 53 N. 35; Lim. Act, Art. 120 
N. 23. 

M. Adhikari, for Appellant; D. T. Mangalmurti, 
(for No. 1), M. R. Bobde and G. J. Ghate, (for 
Nos. 2 and 2), for Respondents. 

CASES REFERRED: Paras 

(A) (V28) AIR 1941 Mad 690: 200 Ind Cas 577 13 

(B) (V30) AIR 1943 All 2: 205 Ind Cas 30 13, 27 

(C) (V34) AIR 1947 Cal 154: 225 ind Cas 367 13 


(D) (V24) AIR 1937 Nag 372: ILR (1938) 

Nag 206 (FB) 28 

(E> (’08) 35 Cal 551: 35 Ind App 93 (PC) 29 

(F) (V3) AIR 1916 PC 238: 44 Cal 662 (PC) 29 

(G) (V27) AIR 1940 All 407: ILR (1940) 

All 542 29 

(H) (V26) AIR 1939 Pat 5: 180 Ind Cas 615 29 

(I) (’87) 10 Mad 213 30 

(J) (V35) AIR 1948 Bom 265: ILR (1947) 

Bom 807 30 

(K) (V17) AIR 1930 PC 270: 11 Lah 657 (PC) 31 

(L) (V18) AIR 1931 Lah 70 (2): 12 Lah 262 31 

(M) (V18) AIR 1931 Oudh 333: 7 Luck 131 31 

(N) (V28) AIR 1941 PC 1: ILR (1941) Kar 

PC 1 31 


JUDGMENT: This judgment w’ill dispose of 

both the First Appeal No. 99 of 1945 and First 
Appeal No. 110 of 1945, arising out of the decree 
in Civil Suit No. 30-A of 1944, decided on the 
29th September 1945, declaring that the 
property in suit is liable to attachment and 
sale in execution of the decree (Ex. P-6) 
in Civil Suit No. 1-B of 1938, decided on the 11th 
September 1939, and that the sale deeds, Exhibit 
P-1 dated the 18th June 1934 in favour of de¬ 
fendant 1 and Exhibit P-2 dated the 27th March 
1939 in favour of defendant 2 are bogus transac¬ 
tions. First Appeal No. 110 of 1945 is by defen¬ 
dants 1 and 2 and First Appeal No. 99 of 1945 
is by defendant No. 6 who had purchased a house 
from defendant No. 2 under the sale deed (Exhi¬ 
bit 6 D-7) dated the 16th October 1943. 

(2) Under a partition decree based on a com¬ 
promise passed on the 18th February 1933 the 
defendants 3 to 5, Champat, Ramdas and Ba- 
henabai, obtained immovable properties as per 
plaint schedule A and were made liable for the 
family debts due to Pandharinath, father of plain¬ 
tiff Ganpatrao, the Co-operative Society, Karanji, 
and two other creditors. At that time defendants 
3 and 4 were minors and their mother, defendant 
No. 5, was their guardian. 

(3) A daughter of defendant No. 1 Sitaram was 
married to defendant No. 3 in 1930, i.e., about 
three years before the partition in 1933. On the 
13th December 1933 defendant No. 5 for herself 
and as guardian of her two minor sons executed 
the mortgage (Exhibit 1 D-9) in favour of the Co¬ 
operative Society, Karanji, for Rs. 1,693/4/- to 
satisfy a ceot clue by Wamanrao, the father of 
defendants 3 and 4, and which the executants 
had undertaken to pay under the partition. The 
mortgage deed provided for interest at Re. 1/- per 
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cent, per month and made the debt repayable 
by four annual instalments from the 1st April 
1935 to the 1st April 1938. The annual instalment 
including interest was for about Rs. 600/-. The 
property hypothecated was one-fifth share in 
Karanji with all rights excluding the cultivating 
rights in sir lands but including the two Khud- 
kasht Fields Nos. 10 and 46. Wamanrao and Mar- 
tandrao, father and brother of defendants 3 and 
4, were sureties. Defendant No. 1 was an attest¬ 
ing witness. 

(4) On the 18th June 1931 the defendant No. 5 
acting for herself and her minor sons executed 
the sale deed (Exhibit P-1) in favour of defen¬ 
dant No. 1 of the mortgaged property excluding 
Khasra No. 46 but including a kotha in that vil¬ 
lage. According to the sale deed, the defendant 
No. 1 took ‘havala’ of the mortgage debt of Rs. 
1,800/- and the balance of Rs. 700/- was required 
for cultivation operations, improvements and 
household expenses and was to be paid before the 
Sub-Registrar. The endorsement of the Sub- 
Registrar shows that the payment was made in 
his presence. 

(5) Pandharinath applied for adjudication of 
defendants 3 and 4 as insolvents, basing his cause 
of action on the transfer Exhibit P-1, dated the 
18th June 1934. The application was dismissed 
on the ground that the minors were not debtors 
within the meaning of the Insolvency Act. This 
insolvency case No. 66 of 2934 was decided on the 
30th July 1937. During the pendency of this case 
Pandharinath died and the plaintiff and his 
brother continued the proceedings. After the dis¬ 
missal of this application, they instituted a suit 
for the recovery of their debt and obtained the 
money decree (Ex. P-6) for about Rs. 12,000/-. In 
execution of that decree the plaintiff, who is the 
sole surviving decree-holder, applied for attach¬ 
ment of certain property but it was refused, it is 
alleged, on the 25th October 1941 on the ground 
that it stood recorded in the revenue records in 
the name of defendant No. 1. This is the cause 
of action for the suit instituted by the plaintiff 
on the 5th March 1944 for himself and on behalf 
of the creditors of defendants 3 to 5, for a decla¬ 
ration; and he obtained the decree under appeal. 

(6) The second sale deed (Exhibit P-2) in favour 
of defendant No. 2 was executed by defendant 
No. 3 as major and by defendant No. 5 for her¬ 
self and as guardian for defendant No. 4. The 
property sold is the -121- share of mouza 
Morangna with all rights, but excluding cultivat¬ 
ing rights in Sir, and a tiled house at Wardha. 
The consideration for the sale, Rs. 5,00/-, was 
to be paid before the Sub-Registrar and, as the 
endorsement shows, it was so paid. 

(7) Tlie immovable property obtained by defen¬ 
dants 3 and 5 at the partition was : 

(a) one-fifth share in mouza Karanji together 
with two Khasra numbers of Sir land and two 
Khasra numbers of Khudkasht land and a kotha. 
This kotha is not shown in the plaint schedule. 

(b) -12/- share of mouza Morangna with sir 
and occupancy lands, 

(c) grazing land at Morangna, 

(d) one occupancy field at Kharangna, 

(e) a share in mango groves in several villages, 
and 

(f) a house site with plinth at Wardha. 

(8) As regards the first sale deed, the lower 
Court found that 

(a) the defendant No. 1 was aware of the in¬ 
debtedness of the defendants 3 to 5 to the 
plaintiff’s father; 


(b) there was no necessity for paying off the 
mortgage in favour of the Society as even 
the first instalment had not become due; 

(c) the defendant No. 1 did not ascertain what 
arrangements the defendants 3 to 5 were 
making to pay off the plaintiff’s father; 

(d) not only this, according to the recitals in 
the sale deed, he paid Rs. 700/- in cash to 
the executants before the Sub-Registrar in¬ 
stead of taking a 'havala’ to pay a creditor; 

(e) the defendants 3 to 5 continued in occupa¬ 
tion of the kotha and after they construct¬ 
ed a new kotha, this kotha was kept locked; 

(f) they continued in possession of Knasra No. 
10 and on the date of the suit defendant 
No. 3 was recorded an occupancy tenant. 
The story of defendant No. 1 that it was 
leased out to defendant No. 3 was not 
believed; 

(g) the defendant No 1 did not pay the rent 
of this field to the lambardar, which was- 
paid by defendant No. 3; 

(h) defendant No. 3 recovered rents from the 
tenants but the receipts for rents were sign¬ 
ed and issued by defendant No. 1; 

(i) defendant No. 1 did not file any receipts to- 
show that he received prefits from the lam¬ 
bardar. The only receipt, Exhibit D-ll, for 
such profits is for the year 1944; 

(j) the mortgagee was not paid off immediately 
after the sale deed, except Rs. 800/- on the- 
3rd October 1934. The Society had to ob¬ 
tain an award on the 25th August 1937 and 
start execution proceedings against the 
mortgagors and the defendant No. 1 who 
had taken the ‘havala’. The subsequent pay¬ 
ments to the bank on behalf of the mortgagee 
are as under : 


Rs. 200/- on the 9th February 193S 

through defendant No. 1 by 
the hand of defendant 2. Exhibit 1 D-4.. 
Rs. 3*25/- on the 9th April 1938 

through defendant No. 1 by 
the hand of defendant 2. Exhibit 1 D-5* 
Rs. 300/- on the 3rd January 1940 


through defendant No. 1 by 
by the hand of Deepchand 
(D. W. lb Exhibit 1 D-6- 

Rs. 200/- on the 6th February 1940 

through defendant No. 1 by 
the hand of Deepchand. Exhibit 1 D-7* 
Rs. 290/- on the 2nd August 1940 

through defendant No 1 by 

the hand of Deepchand. Exhibit 1 D-8„ 

The lower Court held that all these payments 
were made by defendants 3 to 5. 

(k) the defendant No. 1 was not in a financial 
position to purchase this property as he was 
drawing Rs. 43/- per month as a school 
teacher and as there were no documents to- 
prove that he had then money-lending of 
Rs. 6,000/-; 

(l) the defendant No. 1 had no cultivation at 
Karanji; 

(m) he did not care to enquire of the market 
value of the property before making the 
purchase; and 

(n) that at the date of the agreement of sale 
he did not pay earnest money though a 
written agreement was taken. 

On these facts found, the lower Court observed. 

“I fail to understand as to how defendant No. 

1 had any monev to pay for the sale deed an 
as to why he should make his investment at 
6/- per cent per annum and as to why he should 
purchase property at Karanji Kazi. 



1984 Rambilas Sitabam y. Ganpatbao Pandhabinath (F. B. Sen it Deo JJ J Nagpur 131 


appears that Bahenabai, her brother and defen¬ 
dant No. 1 anyhow managed to effect the tran¬ 
saction of sale. 

Looking to the close relationship between the 
vendors and the vendee the evidence about pos¬ 
session of the property, the awkward (?) evid¬ 
ence about the sales and the payments to the 
Bank not by the vendee but by the vendors 
and to some extent inadequacy of the price of 
the property alleged to be purchased by the 
defendant No. 1 (P. W. 5, Ealaji), I hOid that 
the sale deed dated the 18th June 1934 is a 
bogus transaction. The payment of Rs. 700/- 
belore the Sub-Registrar was merely a show.” 

(9) As regards the second sale deed, the learn¬ 
ed Judge stated : 

(a) that the defendant No. 3 sold this property 
to his own broker without making an in¬ 
quiry of the price; 

(b) that the need for purchase of bullocks, 
stated in the sale deed, was not proved; 

(c) that there was high demand lor sites at 
Wardha; 

(d) that the village share was worth at least 
Rs. 2,000/- (P. V/. 5, Balaji was relied on); 

(e) that the sale was executed when the plain¬ 
tiff’s suit was pending; 

(f) that there is no evidence that defendant No. 
2 received profits oi Kharangna from the 
lambardar; 

(g) that the sale of house at Wardha to defen¬ 
dant No. 6 was brought about by defendant 
No. 3 who purchased the stamps for and 
attested the sale deed and the correction 
deed; 

(h) that there is no explanation why defendant 
No. 3 took such keen interest in these tran¬ 
sactions; it must be because the sale in 
favour of defendant No. 2 was bogus; 

(i) that defendant No. 2 has not entered the wit¬ 
ness-box. 

The learned Judge therefore observed : 

“It appears clearly that to defeat the plaintiff, 
defendants 3 to 5 executed this sale deed and 
the payment of Rs. 500/- was merely a show. 
I therefore find that the sale deed dated the 
27th March 1939 is a bogus transaction.” 

(10) As regards the sale by defendant No. 2 to 
defendant No. 6, the learned Judge held that the 
latter was not a ‘bona fide’ purchaser for value 
as defendants 2 and 3 were close acquaintances 
and defendant No. 3 brought about this transac¬ 
tion. Therefore defendant No. G must have known 
how defendant No. 2 acquired this property. 

(11) Defendants 1, 2 and 6 attack all adverse 
findings. It will be convenient to examine first 
the facts of the second sale deed. The finding 
of the lower Court that the value of the village 
share was at least Rs. 2,000/- is not only not 
based on any evidence but is contrary to the evi¬ 
dence on record. The evidence of the patwari 
Balaji (P. W. 5) is unreliable. It is a sheer guess 
work. He had not looked into the village papers 
before giving evidence. He said that the net 
annual profits of the w r hole mahal was Rs. 100-150 
and ‘siwai amdani’ was Rs. 10 to 12/-. He there¬ 
fore asserted that the village w ? as worth Rs. 8.000/-. 
According to the evidence of this witness, the re¬ 
turn on this investment was only 1.1 per cent to 
2 per cent, which is absurd. The p.ice is highly 
exaggerated by him but even on his evidence the 
price would be Rs. 1,000/- and not Rs. 2 003/-. 
There is reliable evidence of income in the Settle¬ 
ment Khowat (Exhibit P-8) according to which 
the village profits are Rs. 119/4/-. There is no 
*siw T ai’ income. This works out profits of Rs. 15/- 


per year on the -/2/- share. Champat has depos¬ 
ed that it was Rs. 13/- per year. The minimum 
yield of Rs. 5/- per cent on investment on im¬ 
movable properties is normally expected. The 
year 1939 was a year of acute depression. The 
price of the village share cannot thereiore be more 
than Rs. 300/-. There is no finding of the price 
of the house in the year 1939. Plaintiff examin¬ 
ed the attesting witness but he did not ask him 
about the value of the house. At the partition 
admittedly the vacant site with plinth was ob¬ 
tained by defendants 3 to 5. A structure was put 
up by defendant 3 of tiles and \sind’ walls. The 
evidence of P. W. 3 and P. W. 4 is unreliable. 
The former was indebted to the plaintiff for 
several years and had no occasion to ascertain 
the price of plots and houses at Wardha. He is 
not able to say even the year in which he saw 
this property. According to the other witness, its 
value when he gave evidence was about Rs. 1.700/- 
to Rs. 1.800/-. He admitted that the defendant 
No. G must have spent about Rs. 1,700/- to Rs. 
1.800/- to improve the house and that the price 
had gone up by 4-5 times than the prices in 1929. 
Thus the price of the plot and the structure 
thereon when defendant No. 2 purchased it must 
have been almost negligible. This is also evident 
from a comparison oi Ex. P-9 dated the 11th 
January 1929, a sale deed in favour of the wit¬ 
ness, and Exhibit P-2 in dispute. It is common 
knowledge that the depression which started irorn 
about the year 1930 was at its lowest in 1939. The 
two storeyed house oi the witness on a plot of 
1800 square feet with a very little open land was 
purchased by him for Rs. i,200/- t whiie the area 
of the plot in question is only 512 square foot. The 
plinth area was also less, but the precise area 
cannot be ascertained from the evidence. The 
walls were of ‘sind’. Defendant No. 3 Champat 
has stated that he built the structure of bamboa 
walls with mud plaster at a cost of about Rs. 100/- 
only. P. W. 4 has also stated that the structure 
of the house in 1939 might be worth about Rs. 
100/- to Rs. 200/-. Thus the house property was 
worth about Rs. 200/- at the time of the sale. 
That being so, the defendant 2 purchased the pro¬ 
perty for adequate consideration. He had paid it 
before the Sub-Registrar as is clear from the en¬ 
dorsement and the evidence of the attesting wit¬ 
ness Pandba (P. W. 2) and defendant No. 3. There 
is no evidence to the contrary. "We therefore hold 
that defendant No. 2 purchased the property for 
adequate consideration and that the sale is not a 
sham transaction. 

(12) Defendant No. 3 has stated that defendant 
No. 2 was his occasional broker and that he sold 
the property for purchase of bullocks. Defendant 
No. 5 has deposed that two pairs of bullocks were 
purchased out of this consideration. There is no 
evidence to the contrary. 

(13) The lower Court has started on the pre¬ 
sumption that the burden of proof lay on the 
transferee to prove that he had not taken the 
transfer with a view to defeat or delay the credi¬ 
tors. This is obviously erroneous. The plaintiff 
has brought this suit undoubtedly under section 
53 of the Transfer of Property Act. This is clear 
not only from the title of the suit and the alle¬ 
gations in the plaint but also from the applica¬ 
tion under Order I. rule 8, Civil Procedure Code, 
for leave t-o institute the suit for himself and on 
behalf of all creditors of defendants 3 to 5. In 
paragraph 16 the lower Court has expressly held 
that the suit was under section 53 of the Trans¬ 
fer of Property Act and was therefore governed 
by Article 120 of the Limitation Act. The burden 
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of proof in a suit under this section that the 
alienation was made with a view to defeat or de¬ 
lay the creditors is on the plaintiff. Plaintiff 
must plead and prove circumstances to discharge 
this onus. If he makes out a ‘prima facie’ case 
of fraudulent intention, the burden shifts on to 
the transferee to prove his good faith. — ‘Nara- 
simhamurti v. Maharajah of Pittapur’, AIR 1941 
Mad 690 (A); — ‘Har Prasad v. Mohammad Us¬ 
man’, AIR 1943 All 2 (B); — ‘Rajbari Bank v 
Harshamukhi Singha’, AIR 1947 Cal 154 (C). It 
is not enough to bring out circumstances which 
create suspicion. The decision must rest upon 
legal grounds established by legal testimony and 
not on suspicion. The plaintiff had pleaded that 
the transfer was made during the pendency of 
his suit, that the transferee was a relation, friend 
and a ‘dalal* of the transferors, that the property 
was worth at least Rs. 2.000/-, that the consi¬ 
deration stated in the deed was not paid, that 
the defendants 3 to 5 continued in possession of 
the property till the date of the plaint and that 
the mutation of name was a link in the fraud. 
We have already found that the sale was for an 
adequate consideration which was utilized for pur¬ 
chase of bullocks and that the defendant No. 2 
was only an occasional broker. There is no evi¬ 
dence that the defendants 3 to 5 continued in 
possession of the property. On the contrary, 
plaintiff's witnesses have admitted that defendant 
No. 6 had reconstructed the house at a great cost 
and was in possession. No doubt, the defendant 
No. 2 has not entered the witness-box to swear 
that he received his share of the profits from the 
lambardar. No inference adverse to him can 
be drawn on this ground unless the onus has 
shifted on to him. All that the plaintiff has 
proved is that the sale took place during the 
pendency of the plaintiff's suit, that no appre¬ 
ciable attachable property was left after this 
sale, that Champat did not make enquiries about 
the value of the adjoining plots, and that defen¬ 
dant No. 5 was not aware of the agreement to 
sell. There is no evidence that the adjoining 
plots had changed hands at about that time or 
that the value of the plot in question was inade¬ 
quate as compared with the prices of those plots. 
After attaining majority, defendant No. 3 was 
residing at Wardha and doing some kind of busi¬ 
ness. Naturally defendant No. 5 relied on her 
adult son to enter into the transaction of the 
sale of the property. Prom her evidence it is 
clear that she knew of the sale and that the 
sale proceeds were utilized for purchase of 
bullocks. The two facts established, viz., that the 
sale took place during the pendency of the suit 
and that no appreciable attachable property was 
left are not sufficient, in our view, to discharge 
the initial onus, particularly in view of the sale 
orice being only about 4 per cent of the vendors' 
ndebtedness to the plaintiff. 

(14) The learned counsel for the plaintiff 

strongly relies on the circumstance that four 
years later defendant No. 3 took a somewhat 

active part in bringing about the transaction of 
the sale of the house at Wardha between defen¬ 
dant No. 2 and defendant No. 6. The explana¬ 
tion offered by defendant No. 3 that he w r as 

casually present is not acceptable. Even so, it 
would not be legal to infer that the consideration 
paid on behalf of the defendant No. 6 who was 
then a minor w r as received by defendant No. 3. 
The plaintiff has not cared to examine either the 
writer or the attesting witnesses or the identify¬ 
ing witnesses to prove that the consideration was 
received by defendant No. 3. Nor would it be 
legal to hold that the earlier sale was a sham 
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transaction. Disagreeing with the lower Court 

t ? ei ^ ore . k° lc * that the sale dated the 27th 
March 1939 in favour of defendant No. 2 is not 
a sham transaction or was it brought about with 
a _ v . le ?L to def eat or delay the plaintiff’s claim. The 
plaintiff’s suit against defendants 2 and 6 must 
therefore fail. 

(15) As regards the sale in favour of defendant 
No. 1, the finding that defendant No. 1 had no 
money to pay for the sale is not based on any 
legal evidence. The plaintiff had not pleaded that 
defendant No. 1 was not in a position to pay the 
consideration. Consequently the latter did not 
produce any documentary evidence to prove the 
extent of his property and money-lending busi¬ 
ness and his ability to pay the consideration. 
When it was suggested in the cross-examination 
of Champat that the defendant No. 1 was not in 
a position to advance the consideration, the de¬ 
fendant asserted in his evidence that he had 
properties. He stated that he had 17 acres at 
Nandra, 25 acres at Mandgaon and 45 acres at 
Sakurli joint with his uncle. The land at Nandra 
was cultivated at home and the others were 
given on lease. There was no cross-examination 
on this point. He also asserted that he was 
carrying on money-lending business and that in 
the year 1934 it was to the extent of Rs. 6000/-. 
The evidence regarding money-lending was dis¬ 
missed by the lower Court on the ground that 
defendant No. 1 had not produced those docu¬ 
ments. He has therefore made an application 
here for admission of the several documents re¬ 
garding his money-lending. In the first place, 
this fact should not have been considered against 
defendant No. 1 in the absence of a specific plea. 
There was no evidence on the side of the plaintiff 
to prove that defendant No. 1 was not a man of 
means. There was therefore no occasion for de¬ 
fendant No. 1 to produce those documents in the 
lower Court. Under these circumstances, we ad¬ 
mit these documents in appeal. The defendant 
No. 1 has given evidence of his agricultural pro¬ 
perty and purchase of houses at Hinganghat. All 
this was not possible from his meagre earnings 
as a school teacher. Disagreeing therefore with 
the lower Court, we hold that the defendant No. 

1 was carrying on money-lending business and 
had other property from which he could raise the 
consideration to be paid for the sale in question. 

(16) As regards the consideration, the amount 
of Rs. 700/- was paid before the Sub-Registrar. 
There is no evidence that the money was return¬ 
ed to the vendors. As regards the mortgage debt 
payable to the Society, the plaintiff has alleged 
that “defendants 3 and 4 had themselves paid 
‘some’ of the instalments payable to the Society”. 

It is, however, not stated which of the six pay¬ 
ments were made by them. It is not the plain¬ 
tiff's case that the debt remained to be satisfied 
on the date of the suit. The first payment of 
Rs. 800/- was made on the 3rd October 1934. That 
payment appears from the receipt to have been 
made by defendant No. 1. The other payments 
are also shown to have been made by defendant 
No. 1 through defendant- No. 2 and Deepchand. 
Deepchand swears that he made those payments 
on behalf of defendant No. 1 and handed over 
the receipts to him. He repelled the suggestion 
that Champat had any cloth shop adjoining his 
shop at Wardha and he was interested in him. 
There is no evidence that there was such a shop. 
There is no reason therefore to disbelieve the 
evidence of Deepchand, who appeal's to be a dis¬ 
interested witness. The plaintiff has not examin¬ 
ed the bank clerk who received these payments 
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or the Secretary who signed these receipts to P^cwe 
that it was the defendant No. 3 who m fact made 
these payments. There is no evidence to show 
that defendant No. 3 paid these amounts to Deep- 
chand and defendant No. 2 to make payments 
in the name of defendant No. 1. As appears from 
the copies on record, the receipts were signed b> 
defendant 2 or Deepchand as persons actually 
making the payments and receiving receipts there¬ 
for. There is therefore no evidence that these 
payments were made by defendant No. 3. The 
finding of the lower Court that all these payments 
were made by defendants 3 to 5 is obviously con¬ 
trary to the plaintiff’s pleading and is not sup¬ 
ported by tiie evidence on record. 

(17) The other circumstances are. however, tell¬ 
ing. It appears that in the partition the defen¬ 
dants 3 and 5 were allotted considerable unattact¬ 
able property. Pandharinath could have enlorc- 
ed his pre-partition debt against all the members 
of the family. He, however, chose to divide the 
liabilities and took mortgages from Wamanrao 
and Martandrao. Apparently, the minors refus¬ 
ed to execute the mortgage and were not willing 
to satisfy the debt. It is not unlikely that they 
were acting on the advice of defendant No. 1 
who was deeply interested in his son-in-law. The 
only valuable attachable property was the one- 
fifth share of mouza Karanji and the two Khud- 
kasht fields appurtenant thereto. According to 
the plaintiff as P. W. 1, the value of property 
covered by Exhibit P-1 was about Rs. 6.000/- and 
according to P. W. 3 it was worth Rs. 5.000/- to 
Rs. 6.000/-. The defendant No. 1 has not adduc¬ 
ed any evidence to the contrary. The net village 
profits on the one-fifth share amounted to Rs. 
104/- (Exhibit P-7). Its price in 1934 must have 
been about Rs. 2.000/-. The defendant No. 1 says 
that he calculated a return of 6 per cent. Even 
so, the price of this share comes to about Rs. 
1,700/-. The kotha was worth Rs. 100/- <D. W. 

1 Bala). It is absurd that the price of 19.20 acres 
with a rent of Rs- 29/- was only Rs. 700/- which 
is the defendants’ calculation. The evidence of 
Bala is unacceptable. We prefer the evidence of 
p w 3 which is supported by P. W. 5 and we 
hold that the field was then worth Rs. 2.500/- 
to Rs 3,000/-. In the witness-box Champat was 
not willing to finally accept the offer to sell his 
one-third share for Rs. 7,000/-. No doubt, prices 
were very high in 1945; but it is absurd to con¬ 
tend that a field worth Rs. 700/- was fetching 
Rs. 21,000/-. Under these circumstances, wo have 
no hesitation in holding that the property covered 
by the sale deed (Exhibit P-1) was worth much 
more than the price stated therein. 

(18) As observed by the lower Court, there was 
no occasion for this sale. Even the first instal¬ 
ment of the mortgage debt had not become due. 
If really the intention was to pay off the mort¬ 
gage immediately, the defendant No. 1 would have 
made payment forthwith and would not have 
allowed the award to be passed. The payments 
that were in fact made could easily have been 
made from the income of the property. Any "cona 
fide’ alienee would not take a sale-deed of minor’s 
property unless there was legal necessity for the 
alienation and the consideration was adequate. 

( 19 ) Immediately after this sale-deed, Pandhari¬ 
nath applied for the adjudication of defendants 
3 and 5 as insolvents. The sale-deed in favour of 
defendant No. 1 was alleged to be an act of in¬ 
solvency, being a transfer of property by the 
debtors with intent to defeat or delay their cre¬ 
ditors Diming the pendency of those proceedings, 
Pandharinath died and the plaintiff and his 


brother were brought on record. They continued 
the proceedings. The application was dismissed 
on the 30th October 1937 on the ground that 
defendants 3 and 5 were not debtors within the 
meaning of the Insolvency Act. The question 
whether the impugned transfer was an act or 

insolvency or not was not decided 
was apparently misconceived. If the defendants 
3 and 5 could be adjudged insolvents, there is n 
doubt that the transfer could have been set aside 
under section 53 of the Provincial Insolvency Act. 


(20) It is not now disputed that the defendants 
3 to 5 continued in possession of the kotha and 
the Khudkasht field. As regards the village share 
there is evidence that defendant No. 3 collected 
rents from the tenants and that the receipts were 
later on passed by defendant No. 1 (D. N. i 
Bala). This evidence does not appear to be re¬ 
liable because the ‘patti’ was not separated and 
defendant No. 1 was not the lambardar. V/aman- 
rao continued to be the lambardar and must have 
been recovering rents from the tenants, rhe re¬ 
ceipt from the lambardar (Exhibit D-ll) relating 
to ‘the profits for the year 1944 proves that the 
defendant No. 1 was not the lambardar. Defen¬ 
dant No. 3 who was in possession of the Knucl- 
kasht field was paying rent to the lambardar If 
these payments were made in the name of defen¬ 
dant No. 1, there would have been receipts to that 
effect. His evidence that he paid the rent for 
1934-35 to Wamanrao and that the latter declined 
to pass a receipt & promised to make an entry in the 
rent receipt book cannot be true. Rent receipt books 
are not issued to co-sharers but to tenants. A co¬ 
sharer does not ordinarily pay rental assessment 
but gets it adjusted towards his share of village 
profits. Kis statement that he received his share 
of profits from Wamanrao and passed re¬ 
ceipts in his favour cannot be believed in the 
absence of the documents and the evidence oi 
Wamanrao. We are therefore satisfied that the 
property continued to remain in the possession oi 

defendants 3 to 5. 

(21) The learned counsel for the defendant No. 

1 has argued that mutation having been made in 
accordance with the sale-deed, it should be held 
that it was not executed with the intention of 
defeating the claim of the plaintiff. We cannot 
accept this contention. Even if the sale-deed is 
fraudulent as alleged by the plaintiff, the parties 
to it will take steps to make it appear genuine. 
The mutation of names cannot, in the circum¬ 
stances of the case, be a factor against the 

plaintiff. 

(22) The defendant No. 1 had no cultivation at 
mouza Karanji, nor did he propose to have any 
cultivation after the purchase of this property. 
As an educated person he must have known that 
he would not be able to retain the Khudkasht 
field unless he allowed it to remain fallow or cul¬ 
tivated it at home. As a business transaction he 
would not therefore purchase the property unless 
he had the intention to start cultivation at mouza 
Karanji. Defendant No. 1 has not even pleaded 
circumstances why he purchased this property 
though he had no intention to cultivate the 
field. We do not accept his testimony that he 
did not know of the relevant law till the field 
was recorded as occupancy holding of defendant 
No. 3 in 1935. Even then he did not take a sur¬ 
render from defendant No. 3 and/or make 
arrangement for its cultivation in later years. The 
kotha included in the sale-deed also continued in 
possession of defendants 3 to 5. No person would 
buy a kotha in a village unless he can use it. 
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(23) The story of defendant No. 1 that he gave 
leases to defendant No. . 3, that the latter pro¬ 
mised to reconvey the field, and that he received 
lease money every year was rightly disbelieved bv 
the lower Court. The facts that the field was 
noc surrendered even after ten years and that 
the alleged lease money was not enhanced, though 
the puces and income had considerably increased 
aurmg the war, are very significant. Such an 

agreement is not enforceable at law and is of no 
effect. 


! < 24 > A1 thes e circumstances are sufficient not 

only to discharge the initial onus that lay on t:ie 
plaintiff but to make cut a case, if unrebutted 
that the transaction was made with a view to 
defeat or delay the claim of the plaintiff and 
other creditors of defendants 3 to 5. The defen¬ 
dant No. 3 swear that he paid off the* other two 
cieditors but he has not given the dates of pav- 
ment. Since he took over management on attain¬ 
ing majority in 1935, these payments were not 

evidently made before the date of the sale in 
question. 

(25) The next question for consideration is 
whether the defendant No. 1 is a transferee in 
good faith and for consideration. The burden 
lies on him to prove this case. Rs. 700/- were 
paid before the Sub-Registrar. Rs. 800/- were 
paid by defendant No. 1 to the Bank and Rs. 
790/- were paid by him through Deepchand. This 
included Rs. 315/- paid as interest from the date 
of sale and must be excluded from the ‘havala’ 
amount. The remaining two payments cf Rs. 
p25/- appear to have been made by defendant No. 
2. Defendant No. 2 is not examined and defen¬ 
dant No. 1 does not say that he paid the amount 
to defendant No. 2 to make these payments. The 
defendant No. 2 was a broker of defendant No. 
3; and these payments might have been made 
by him at the instance of defendant No. 3 as 
suggested by the plaintiff. The reason for not 
making payment of the ‘havala’ given by defen¬ 
dant No. 1, that he totally forgot about the dates 
of payment, shows that he had no intention to 
pay the ‘havala’ in a lump sum and that he did 
not bother about the payments evidently because 
the defendant No. 3 would make them. In the 
absence of corroborative evidence, we are not pre¬ 
pared to hold that the defendant No. 1 made these 
payments through defendant No. 2. Thus the 
defendant has proved the payment of considera¬ 
tion to the extent of Rs. 1,975/- only. 

(26) The defendant No. 1 had taken part in 
bringing about the partition by compromise. He 
therefore knew that the attachable property was 
insufficient to satisfy the plaintiff’s debt and that 
the plaintiff would be almost defeated if the 
impugned transfer in his favour prevailed. We 
cannot accept his statement from the witness- 
box that the liability of debts taken over by de¬ 
fendants 3 to 5 was only Rs. 3.000/- to Rs. 4.000/-. 
He was being consulted by defendant No. 5 in the 
management of the property. He must have also 
known that defendants 3 to 5 were not willing to 
secure the plaintiff’s debt. He had taken the 
sale-deed for a grossly inadequate consideration. 
His intention apparently was to allow the trans¬ 
ferors to remain in possession of the orooerty. 

It was therefore clear to him that the object of 
the sale deed was to defeat or delay the plaintiff 
and other creditors. Under these circumstances, 
it is not unreasonable to hold that he shared that 
intention. Otherwise, he would not have agreed 
to take the transfer. We therefore hold that the 
transferee has not acted in good faith. 


Pandharinath (7. B. Sen & Deo JJ.) A. I. R. 

tinn 7 l Even , if a transfer is Partly for considers 
tion, it can be set aside as a whole if it is collu- 

f K aud . ulent as here - We h ^ve no doubt i 
hat the object of this sale-deed was to keep the 

attachable property beyond the reach of creditors 

of defendants 3 to 5. Beyond the fact that there 

was mutation of names, there is no evidence that 

the transaction was acted upon. Mutation of 

names by itself is not sufficient to discharge the 

onus that lay on defendant No. 1. ‘AIR 1943 AH 
2 (B)\ 


(28) Shri Bobde next submitted that the sale 
has not in any way materially affected the plain¬ 
tiff because the attachable property obtained at 
the partition was grossly inadequate for his claim 
and a substantial portion w r as already mortgaged 
to the Society. As the mortgage was not chal¬ 
lenged by the plaintiff, his decree was bound to 
remain unsatisfied, whether there was sale or no 
sale. This contention overlooks the fact that the 
property, even subject to the mortgage, was 
valuable though insufficient to satisfy the ’ whole 
claim. To that extent the plaintiff is defeated 
if the sale holds good. We cannot also accept 
this contention that defendant No. 1 steps into 
the shoes of the mortgagee society by paying it 
off. In the first place, defendant No. 1 has not 
paid off the Society fully. Consequently, there 
could be no subrogation. Whatever payments he 
has made were made not to protect his interest 
under the sale but on behalf of defendants 3 
to. 5 as their agent as part of the consideration. 
He is therefore not entitled to subrogation. ‘Tai- 
bai v. Wasudeorao’, AIR 1937 Nag 372 (FB) (D). 


(29) As we have reached the finding that the 
transfer (Exhibit P-1) was partly for consideration 
and binding between the parties, as it was not 
set aside by the defendants 3 and 4 under the 
Hindu Law, it is not necessary to examine the 
contention of Shri Bobde that section 53 of the 
Transfer of Property Act has no application when 
the transaction is collusive and colourable or to 
examine the following decisions relied on by him: 

— ‘Petherpermal Chetty v. Muniandy Servai’, 35 
Cal 551 (PC) (E); — ‘Mina Kumari Bibi v. Bijoy 
Singh’, AIR 1916 PC 238 (F); — ‘Parbhu Nath 
Prasad v. Sarju Prasad’, AIR 1940 All 407 (G); 

— ‘Sheo Gobind v. Ram Asray’, AIR 1939 Pat 5 
(H). As a matter of fact, the last case is against 
the contention of the learned counsel. There it 
v/as held that there is no rule of law that a 
plaintiff who has been sought to be defeated by 
a fraudulent and colourable transfer which is a 
sham transaction, is limited to the remedy of 
section 53 of the Transfer of Property Act. 


(30) Now remains the question of limitation. 
The effect of the declaration under section 53, 
Transfer of Property Act, is that the transaction 
does not affect the creditors’ right to recover their 
claims from the property transferred. The decla¬ 
ration would still leave the deed operative bet¬ 
ween the parties thereto and would not amount 
to cancelling or setting aside the deed because 
the creditors have no title or interest in the pro¬ 
perty to set aside the deed as between the parties 
thereto. ‘Pachamuthu v. Chinnappan’. 10 Mad 
213 (I) and — ‘Abdullakhan v. Purshottam’, AIR 
1948 Bom 265 (J). It is not disputed that Article 
120 of the Limitation Act is applicable to a suit 
for a declaration under this section. Under that 
Article, limitation begins when “the right to sue 
accrues”. The suit is within time if, as alleged 
in the plaint, the right to sue accrued on the 25th 
October 1941 when the executing Court is alleged 
to have refused to attach the property covered by 
Exhibit P-1. Relying on the order of the exe- 
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-utine Court (Exhibit P-5), dated the 25th Octo¬ 
ber 1941, the lower Court accepted this contention. 

That order runs thus: 

“‘25th October 1941’: Decree-holder by agent 
Narayan. Judgmenthebtor No. 1 ^ per "i®' 

corrected copy of Jamabandi not filea. 
missed as wholly infructuous. Costs on judg¬ 
ment-debtor.” 

The judgment-debtor referred to is defendant No 
3 Champat. The application for execution 1 ^ not 
on record to ascertain the immovable pi opert 

whose attachment was sought. A ^® c ^7^was 
the kotha could not have been allowed as it was 
not liable to attachment and saie, irrespective of 
the sale-deed in dispute, because it was a house 
of an agriculturist used for a gncuUural purposes 
The Khudkasht field could not be attached apart 
from the village share. Before ordering attach¬ 
ment cf village share, the Court may, under 
Order 21 rule 14, Civil Procedure Code, require 
the decree-holder to produce a certified extract of 
the latest mutation register maintained in the 
Collector's office which shows the names of regis¬ 
tered proprietors and their respective shares A 
iamabandi is not such a document. The defen¬ 
dant No. 3 had stated that he had purchased one 
field from his father. There was grazing land 
at mouza Morangna and there were mango 
groves. The right in which all the lands weie 
held is not known. The case was dismissed on 
the 25th October 1941 for default in producing a 
corrected copy of jamabandi. There is no order 
rejecting any application for attachment oi the 
property in question. Under these circumstances, 
Exhibit P-5 is not sufficient to hold that the 
executing Court refused on the 2oth Octobei 1941 
to order attachment of the property covered by 
Exhibit P-1 or any part of it. We therefore hold 
that the right to sue did not accrue to the p.am- 
tiff on the 25th October 1941. 

(31) As stated by their Lordships of the Privy 
Council in — ‘Mt. Bolo v. Mt. Koklan, AIR 1930 
PC 270 (K) a right to sue. within the meaning 
of Article^ 120 of the Limitation Act, does net 

accrue • 

‘•until there is an accrual of the right asserted in 
the suit and its infringement or at least clear 
and unequivocal threat to infringe that right 
by the defendant against whom the suit is 

instituted.” 

In — ‘Lai Singh v. Jai Chand’, AIR 1931 Lah 
•70 (2^ (L>, it was held that the starting point of 
limitation is the date on which circumstances en¬ 
titling the plaintiff to have his interest guarded 
first comes to his knowledge as the right to sue 
it hen accrues to him. In — ‘Parkash Naiain v. 
Birendra Bikram Singh', AIR 1931 Oudh 333 (M). 
It was held that the right to sue accrues when 
the creditor has clear and definite knowledge of 
the facts which constitute fraud and of its effect 
•upon his interest. In — ‘O. Rnr. O. M. Sp. Firm 
v. Nagappa’, AIR 1911 PC 1 at p. 6 (N), tneir 
Lordships made these observations: 

"But the decisions in India have established a 
rule of limitation under Article 120 by which 
the plaintiff in the cases to which the rule 
applied cannot be debarred of his remedy unless 
with knowledge of his rights he has been guilty 

of delay.” 

The decision in — ‘Lai Singh v. Jai Chand (L) 
(cit sup.) was cited with approval as laying down 
this principle. The mutation of names was made 
a few months after the transfer. Pandhannath 
knew of this sale and its possible effect on his 
rights as a creditor. He had promptly moved the 


Insolvency Court for relief. The plaintiff has not 
explained why he delayed institution of the suit 
even after the insolvency case was dead.d in 
1937 He is therefore guilty of delay in bringing 
this suit. The right to sue accrued to h^omc 
r’mp in 1934 or at any rate when the ln&oiven 
case was decided in *1937. In either esse, this 

suit is barred by time. 

no) As already stated, First Appeal No. S9 or 
1945 bf defendant No. 6 is allowed with costs 
and th^ plaintiff’s suit is dismissed with tost* 
tM'ou^hout against defendants 2 and 6. Plaintiff 
hms also failed against defendant No. 1 on the 
auestfon* of limitation. First Appeal No. 110 of 
1945 is therefore allowed with costs The decree 
nf the lower Court is set aside and the suit is 
dismissed with costs. The defendants 3 to 5^ will 
not eet their costs from the plaintiff. Coun 
fee 1 Rs. 200/- in First Appeal 110 of and Rs. 
150 in First. Appeal No. 99 of 19to. The deR 
dant No. 2 will bear his costs of First Appeal No. 
no of 1945 as incurred because he nas not n 
curred any separate costs. A decree be drawn up 

B/D.R.R. Appea!s all ° Wed - 
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V. R. SEN AND DEO JJ. 

Tikaram Namaii. Plaintiff-Appellant v. Tara- 
chand 1 Gujoba and others, Defendants-Respon- 

C ^First Apneal No. 42 of 1946 D/- 17-4-1953, from 
the order of Addl. Dist. J., Bhandara, D/- 20-2- 

(a) Civil T. C. (1908), O. 32, R. 4(4) - Officer of 
Court as guardian ad litem. 

The omission to issue notices to certain per¬ 
sons who are alleged to be fit and willing to 
act as guardian ‘ad litem’ for the minor or 
failure to record the statement ot one of 
them whether he was or was not willing to 
act as guardian ‘ad litem’ does not vitiate 
the appointment of Court reader as guaidian 
or render the decree null and void. Tnese 
would be irregularities which do not affect 
the decree unless the minor’s interests are pre¬ 
judiced The minor will not be entitled to get 
the* decree set aside unless prejudice on ac¬ 
count of gross negligence of guardian is prov¬ 
ed. AIR 1916 All 353. Rel. on. (Paras 9, 10) 

Anno: C. P. C., O. 32, R. 4 N. 9 Pt. 4. 

( b) Civil P. C. (1903), O. 32, Ur. 4(4) and 11 — 
Officer of Court as guardian *ad litem’. 

Appointment of a guardian ad litem for a 
minor defendant is not a matter of mere form. 
The rules of Order 32 have to be strictly 
followed. The Court has to be satisfied that 
the person proposed as guardian ad litem is 
a tit and proper person to represent the inte- 
rest of the minor. Even in the appointment 
of an officer of Court as guardian the Court 
must satisfy itself that the officer is a fit and 
willing person to protect the interest of the 
minor and has no interest which is in any 
wav adverse to that of the minor. Rule 11 of 
Order 22 is applicable to such guardian. He 

can retire and the Court can remove him. 

(Para 12) 

Where the Court appoints the Court-reader 
by his name as guardian ad litem it means 
that the appointment is in his individual 
capacity and not as a Court-reader. 

(Para 12) 

Anno: C. P. C., O. 32, R. 4 N. 9. 
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(c) Civil P. C. (1908), O. 34, Rr. 3, 5 — Notice 
of application for final decree. 

Though there is no express provision in 
the Code for issue of notice to the defendant 
mortgagor of an application for making a 
preliminary decree final it is necessary that 
such a notice must be issued to him as the 
mortgagor is entitled to make payment into 
court at any time before a final decree is 
passed, and is also entitled to extension of 
time on good cause being shown. Moreover, 
the well known maxim ‘audi alteram partem’ 
which is a fundamental rule of judicial pro¬ 
cedure governs such cases. Case law Ref. 

(Para 26) 

Anno: C. P. C., C. 34, R. 3 N. 7; R. 5 N. 11. 

(d) Civil P. C. (1908), O. 32, R. 3 — Non-repre¬ 
sentation. 

A minor can impeach a decree on the 
ground of fraud, collusion, or gross negligence 
of his next friend or guardian: and where 
the decree is to be set aside on the ground 
of gross negligence, an application for re¬ 
view is the proper remedy but if it is to be 
set aside on the ground of fraud or collusion, 
a separate suit must be instituted. Misc. F. 

A. No. 92 of 1951, D/- 25-3-1953 (Nag), Foil. 

(Para 29) 

Anno: C. P. C., O. 32. R, 3 N. 5. 

(e) Civil P. C. (1908), S. 11 — Ex parte decree. 

Where an application for setting aside an 
ex parte final decree is dismissed by the 
Court on the ground that there was no suffi¬ 
cient cause for non-appearance of the defen¬ 
dant on the date of hearing the decision can¬ 
not operate as res judicata in a subseauent 
suit by the legal representative of the defen¬ 
dant to set aside the decree on a different 
ground viz. that the decree was passed with¬ 
out notice on a date not fixed for hearing. 

(Para 32) 

Anno: C. P. C., S. 11 N. 19. 

(f) Civil P. C. (1S08), S. 151 — Setting aside 
ex parte decree. 

Where the Court passes an ex parte final 
decree on a date not fixed for hearing and 
without notice to the minor, the guardian 
ad litem can apply for setting aside the ex 
parte decree under S. 151. (Para 34) 

Anno: Civil P. C., S. 151 N. 2. 

(g) Civil P. C. (1908), O. 32, R. 3 — Gross 
negligence of guardian ad litem. 

Where an ex parte final decree for fore¬ 
closure is passed against a minor without 
notice to guardian ad litem of the minor 
it cannot be said that the guardian in not 
applying for setting aside the ex parte decree 
has acted negligently if there is no prejudice 
caused to the minor by such failure to apply. 
AIR 1926 All 36, applied; AIR 1926 All 757, 

(Para 35) 

Anno: ,C. P. C., O. 32, R. 3 N. 12. 

M. R. Bobde and Y. V. Jakatdar, for Appellant; 
T. L. Shevde and S. B. Palsole, for Respondents. 
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JUDGMENT : This is plaintiff Tikaram’s ap¬ 
peal against the dismissal of his suit to set 
aside the mortgage decrees for foreclosure, both 
preliminary and final, obtained against him dur¬ 
ing his minority. 

(2) On the foot of the mortgage Ex. P-1, dated 
the 13th August 1917, executed by Ajoba for him¬ 
self and as .guardian of his then minor son 
Namaji lor payment of antecedent debts, a preli¬ 
minary decree for foreclosure (Ex. P-4) was ob¬ 
tained on 31st January 34. The final decree 
Ex. P-5 was passed on the 15th January 38. The 
plaintiff, who is the after-born son of Namaji 
and who was minor on the date of the suit and 
on the date of the final decree, was defendant 
No. 3 in the suit with Court Reader Bhole as 
guardian ad litem. 

(3) On attaining majority the plaintiff institu¬ 
ted this suit on 11th July 44 for setting aside 
the decrees Exhibits P-4 and P-5, on the ground 
that he was unrepresented both in the suit and 
in the final decree proceedings, and alternative¬ 
ly on the ground that the guardian ad litem act¬ 
ed with gross negligence and in utter disregard 
of the plaintiff’s interest. It was also pleaded 
that the mortgagees practised fraud on the Court 
in securing the appointment of Court Reader 
Bhole as guardian ad litem. The plaintiff prayed 
for the reopening of the suit from the stage of 
the apoointment of the guardian or at any rate 
from the stage of final decree proceedings. The 
defendants 1 to 9 were the three mortgagees and 
representatives of the other co-mortgagees. De¬ 
fendants 8 and 9 are dead and their legal repre¬ 
sentatives are made respondents. These persons 
will hereafter be referred to as mortgagees. De¬ 
fendant No. 10 Yesubai is the widow of Ajoba and 
defendant No. 11 Gangabai is the step-mother of 
the plaintiff. No relief is or could be claimed 
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against them. They are respondents 10 and 11. 
They remained ‘ex parte’ throughout. 

(4) The lower Court held that the mortgagees 
did not practise any fraud on the Court in the 
matter of appointment of a guardian ad litem, 
that Bhole was appointed guardian ad litem in 
his official capacity so that whoever happened to 
be the Court Reader for the time being was the 
guardian ad litem for the minor, that the guar¬ 
dian was not in any way negligent in defending 
the suit or in the matter of redeeming the mort¬ 
gage and that the guardian had notice of the 
final decree proceedings and the minor was re¬ 
presented at all stages of the ‘lis’. The lower 
Court thus rejected all the contentions of the 
plaintiff and dismissed the suit. 

(5) The interest of the plaintiff’s father was 
not adverse to that of the plaint iff in the suit. 
«’he mortgage having been executed lor payment 
' f antecedent debts, the defence of legal neces¬ 
sity was not available even to the plaintiff's 
lather. He, however, raised all conceivable de¬ 
fences to the suit but did not succeed. The learn¬ 
ed Counsel for the plaintiff was not able to point 
out to us any defence which was open to the 
plaintiff and which was not taken by his father 
Namaji except the one under Older 34. rule 4. 
sub-rule (3), Civil Procedure Code, which enables 
a Court in a suit for foreclosure in the case of 
an anomalous mortgage to pass a decree for sale 
in lieu of a decree for foreclosure at the instance 
of any party to the suit or of any other person 
interested in the mortgage security or the right 
of redemption, on such terms as it thinks fit, in¬ 
cluding the deposit in Court of a reasonable sum 
fixed by the Court to meet the expenses of the 
sale and to secure the performance of the terms. 
The lower Court found that the evidence adduc¬ 
ed by the plaintiff regarding the value of the 
mortgaged property and the income of his family 
consisted of mere surmises of interested persons 
and was of no value. The learned Counsel for 
the plaintiff has not shown that the finding is 
erroneous by taking us through the evidence. The 
land revenue was not being paid; and the dan¬ 
ger of losing the mortgaged property by sale for 
the arrears of land revenue had to be averted 
by the mortgagees by making payments of land 
revenue. The plaintiff has not made cut a case 
that if such a plea had been raised there was 
likelihood of its success. His father had not 
chosen to raise this plea obviously because there 
was little chance of success. 

(6) No doubt, the preliminary decree would be 
null and void if the minor was not at all repre¬ 
sented in the suit. The plaintiff proposed Namaji 
as the guardian ad litem, as he was the best per¬ 
son to represent the interest of the minor. He 
refused the notice and did not appear on the 
date of hearing. He did not even file his written 
statement and the Court proceeded 4 ex parte’ 
against him. Cn the 19th April 33 the ‘ex parte’ 
order was set aside and he was allowed to file 
hi.s written statement; but he did not offer to 
act as guardian ad litem for his son. The Court 
appointed its reader Bhole as guardian in his 
presence on that date. 

(7) As Namaji refused to accept notice the 
Court, ordered issue of notices to the mother and 
the maternal uncle. The mother was already dead 
and the maternal uncle though served remained 
absent. 

There is no substance in the argument of the 
learned Counsel for the plaintiff that the mort¬ 
gagees deliberately issued notice to one Dhaniram 
while the name of the maternal uncle was 


Ghaniram. He relied on the evidence of P. W. 
10 Dwarkanath who is Dhaniram’s brother’s son. 
His statement that Ghaniram was not called 
Dhaniram cannot be true in view of the report 
of the patwari, Ex. D-31, that Dhaniram died on 
21st June 37 leaving behind two sons and in view 
of the subsequent entry in the mutation register 
of Mundapar in which the witness and these 
sons of Dhaniram are shown as co-sharers. The 
notice was not refused on the ground of mistake 
in name. The witness further admitted that 
neither his father nor his uncle ever showed any 
anxiety with regard to Tikaram (plaintiff) or 
any concern for his welfare. There was thus no 
relation of the minor who was willing to act as 
his guardian ad litem. On being so satisfied, the 
Court appointed Bhole. Bhole continued to be the 
Court Reader till the preliminary decree was 
passed. He was transferred to Nagpur on the 1st 
February 35. 

(iff According to the plaintiff, ills step-mother 
Gangabai and his grandmother Yesubai were also 
fit and willing to act as his guardian ad litem 
and ought to have been noticed. Having care¬ 
fully read the evidence of these two ladies, we 
are satisfied that they are illiterate and ‘par- 
danashin’, and could not have personally instruct¬ 
ed Counsel to defend the suit and would have 
been required to depend either on Namaji or 
his agent who was representing Namaji in the 
suit. Law does not require issue of notices to 
them. If they were really fit and willing, Namaji 
would have brought that fact to the notice of the 
Court. 


<9» Assuming for the sake of argument that 
these persons were fit and willing to act as 
guardian ad litem, omission to issue notices 
them or “failure to record the statement of 
Namaji whether he was or was not willing to act 1 
o.'< guardian ad litem did not vitiate the appoint-i 
ment of Bhole or render the decree null and void.' 
These would be irregularities which do net affect 
ihe decree unless the minor’s interests are pre¬ 
judiced. In —- ‘Rambrichh Ram v. Tarak Tewari’, 
AIR 1916 All 353 (A) it was held that a decree 
obtained against a minor in similar circumstances 
binds him. Alter the ‘karta’ refused to act as 
guardian, the Court there appointed another per¬ 
son as guardian of the minor without issuing any 
notice to the minor or to the ‘karta’. The guar¬ 
dian did not defend the suit but it was stoutly 
resisted by the ‘karta’ though the ultimate deci¬ 
sion was against the defendants. In the minor’s 
suit to set aside the decree it was held that the 
interests of the minor were effectively and pro¬ 
perly represented by the ‘karta’ of the‘family and 
consequently the decree was binding on him 
though there was irregularity in the appointment 
of the guardian ad litem. 

(10) In support of his contention that the de¬ 
cree is null and void because there was no re¬ 
presentation of the minor, the learned Counsel 
relied on — ‘Rashid-un-nisa v. Maliammad Ismail 
Khan’, 31 All 572 (PC) (B); — ‘Bhagwan Dayal 
v. Param Sukh Dass’, AIR 1915 All 62 (C) and 
— ‘Mathura Singh v. Rama Rudra Prasad’, AIR 
1936 Pat 231 (D). In the first case it was held 
mat since a married woman could not in law b« 
appointed guardian ad litem there was no re~- 
presentaticn of the minor, that consequently the 
minor’s suit to set aside execution sales was 
tenable, and that such a suit is not barred un¬ 
der section 244 (now section 47), Civil Procedure 
Code, unless the minor was duly reoresented in 
execution proceedings. In AIR 1915 All 62 (C) the- 

. Am ^ was appointed guardian without 
notice to the minor or his mother who was his 
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‘de facto’ and ‘de jure’ guardian. The Amin was 
nuo supplied with any funds to make a defence, 
■tie made no efforts to ascertain the defence and 
an ‘ex parte’ decree was passed against the minor. 
Tnough their Lordships did not hold that the ‘ex 
parte’ decree was null and void, they set it aside 
on the ground of prejudice to the minor for want 
Jl substantial representation. In AIR 1936 Pat 
(p> it was held that an ‘ex parte’ decree 
passed against a ward on account of gross negli¬ 
gence of the manager of the Court of Wards can 
be collaterally impeached and cannot be pleaded 
as a bar to the suit instituted by the ward re¬ 
lating to the same subject-matter. None of these 
decisions helps the plaintiff. The appointment 
of Bhole was valid though it might be irregular; 
and unless prejudice on account of gross negli¬ 
gence of the guardian is proved the plaintiff is 
not entitled to relief. 


A. 1. B. 

Court must satisfy itself that the officer is a fit 

and willing person to protect the interest of the 

minor and has no interest which is in any way 

adverse to that of the minor. Rule 11 of Order 

32 is applicable to such guardian. He can retire 

and the Court can remove him. The reasonable 

construction of the order of the Court dated 

19-4-1933 is that it appointed not the Court 

Reader but Bhole, as a person, guardian of the 
minor. 

(13) We therefore hold that Bhole was appoint¬ 
ed guardian as an individual and Court Reader 
as such was not appointed guardian. There was 
no irregularity .in the appointment and the guar¬ 
dian was not negligent in the defence of the 
suit. The preliminary decree obtained against 

the plaintiff cannot therefore be set aside on any 
ground. 


(11) The learned Counsel, however, points to 
the finding of the lower Court that Bhole as a 
person was not appointed guardian ad litem but 
the reader of that Court was appointed guardian, 
so that any person who worked as the reader of 
the Court could act as the guardian of the minor. 
This contention of the mortgagees which prevail¬ 
ed in the lower Court was reiterated by the learn¬ 
ed Advocate General appearing for them. He sub¬ 
mitted that the guardian ad litem appointed by 
the Court was the reader of the Court whoever 
may be the person holding that office during the 
different stages of ihe *lis’. I-Ie was thus a person 
to whom rule 11 of Order 32 could not. applv. Un¬ 
der that rule, where the guardian for the suit 
desires to retire, or does not do his duty, or 
where* other sufficient ground is made to appear, 
the Court may permit such guardian to retire or 
may remove him and may make such order as to 
costs as it thinks fit. The rule further provides 
that w’here the guardian for the suit retires, dies 
or is removed by the Court during the pendency 
of the suit, the Court shall appoint a new guar¬ 
dian in his place. 


(V2) This contention is not acceptable. Appoint- 
jvnent of a guardian ad litem for a minor defen¬ 
dant is not a matter of mere form. The rules 
of Order 32 have to be strictly foilowed. The 
Court has to be satisfied that the person pro¬ 
posed as guardian ad litem is a fit. and proper 
jperson to represent the interest of the minor. 
iRu!e 3(1) enjoins the Court to appoint such a 
'guardian. An application for such* appointment 
is required by sub-rule (3) of rule 3 to be sup¬ 
ported by an affidavit verifying the fact that the 
proposed guardian has no interest in the matters 
in controversy in the suit adverse to that of the 
minor and that he is willing so to act. No per¬ 
son can without his consent be appointed guar¬ 
dian. The Court is not to rely merely on the 
affidavit but has to issue notices of the applica¬ 
tion to the minor and his father or other natural 
guardian, and, in the absence of such a person, to 
the person in whose care the minor is, and after 
hearing any objection which may be urged on 
behalf of any person served with notice under 
this sub-rule, the Court has to judicially deter¬ 
mine. before making the appointment whether 
the proposed guardian is a fit and willing person. 
- ‘Bhura Mai v. Har Kishan Das’, 24 All 383 
(FB) (E). When the Court finds that there is no 
other person fit and willing to act as such guar¬ 
dian, it may appoint any of its officers to be 
such guardian. The contention of the learned 
Advocate General that the Court is not guided 
by these rules in the appointment of its officers 
as guardian cannot be accepted. In our view, 
jeven in the appointment of such an officer the 


(14) The next question is whether the final de¬ 
cree can be set aside. The learned Counsel con¬ 
tends that if Bhole is deemed to be guardian of 
the minor, he has acted negligently in not protect¬ 
ing the interest of the minor and not averting the 
final decree. 

(15) On the 2nd August 34 the mortgagees 
applied for a final decree; and on depositing Rs. 
4000 - Namaji made an application for extension 
of time. On the 31st August 34 the Court ex¬ 
tended time to pay Rs. 2000/- by the end of March 
1955 and to pay the balance by the end of August 
1935. Namaji did not make these payments. 

(16) Ajoba died on the 29th December 34 and 
Bhole was transferred to Nagpur on the 1st Febru¬ 
ary 35. 

(17) On the 15th April 35 the mortgagees made 
a second application for making the decree final. 
On the 5th August 35 the case was adjourned to 
the 7th November 35 as the Court was busy in a 
Sessions case. On the 30th September 35 the 
mortgagees made an application (Ex. P. 7) for an 
early heaving of the case as the mortgaged pro¬ 
perly was being auctioned by the Collector in 
execution of the decree for arrears of land revenue 
obtained bv the superior proprietor. During the 
pendency of the mortgage suit, the mortgagees had 
to pay about Rs. 2000/- to avert a similar sale in 
an earlier decree; and the amount was added to 
the mortgage claim. The mortgagees appre¬ 
hended that on the establishment of a Debt Con¬ 
ciliation Board at Gondia on. 1st November 1935 
the mortgagor would apply to that Board. 
According to the mortgagees the mortgaged pro¬ 
perty was not then worth more than Rs. 15000/-. 

It; was alleged that it was highly prejudicial to 
them to have to nav off the prior charge and then 
be subjected to the conciliation proceedings. 

After notice to Namaji this application v/as 
heard on the 19th October 35. Namaji appeared 
by his agent and defendant No. 3 by guardian ad 
litem. Namaji made an application that the case 
be taken uo on the 7th November 35 as already 
fixed as the creditor with whom he had entered 
into an agreement to pay off this mortgage decree 
had cone to Bombay and v/as not expected to 
return earlier. The learned Judge was not satis¬ 
fied with the ‘bona fides’ of this application and 
remarked that it was apparently bogus and meant 
to protract the proceedings on some pretext or 
other. The Court, however, granted time to 
Namaji to state the terms of the agreement and 
the case was adjourned to the 22nd October 35. 

On that date Namaji paid Rs. 1500/- and offered 
to pay Rs. 800/- by the next date. The learned 
Judge was impressed by the statement oi tne 
mortgagees that they had no objection to giam 
lurther time provided the land revenue was paid 
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regularly. The Court therefore ordered Namaji to 
state what arrangement he was making for pay¬ 
ment of the land revenue and adjourned the case 
to the 7th November 35. The application made 
by Namaji on the previous hearing was rejected 
and he was warned that if the payment was not 
made no further consideration would be shown to 
•he defendants. By the 7th November 35 Namaji 
did not pay Rs. 800/- nor the arrears of land 
revenue. Kis counsel applied for an adjournment 
to make an application to the Board and obtain 
a certificate. Time was accordingly granted in 
spite of the protest of the mortgagees. The cer¬ 
tificate of the Debt Conciliation Board was re¬ 
ceived by the 13th December 35 and the proceed¬ 
ings were kept pending. Dates were fixed from 
time to time to await the resuit of the Debt Con¬ 
ciliation proceedings. 

(18) The mortgagees were the only substantial 
creditors before the Debt Conciliation Board. 
Without them the agreement under S. 12 could not 
have been reached. They submitted that the 
application should not be considered unless the 
debtor paid off all arrears of land revenue Time 
was therefore granted to the debtor to make such 
payment, but he having made a default the appli¬ 
cation was rejected by the Board on the 20th 
November 37. The case was already fixed by the 
civil Court for the 15th January 38.' On that date 
the defendants remained absent. The plaintiffs 
produced a certified copy of the order of the Debt 
Conciliation Board dismissing the application of 
the debtor. As the defendants did not pay till 
then even the land revenue, for which time was 
granted on the 22nd October 35, the Court made 
the decree final. 


(19) On the 17th January 30 Namaji made an 
application lor setting aside this ex parte final 
decree and deposited Rs. 4000/- on the following 
day. He sought to set aside the ex parte decree 
on the ground that his agent Shama Charan, who 
represented him in the suit and subsequent pro¬ 
ceedings. acting in collusion with the mortgagees 
allowed the ex parte decree to be passed without 
informing him of the date of hearing though the 
agent knew that Namaji had collected a large 
surn of money to pay off the mortgagees. On the 
18th February 38 the Court staved the execution 
lor delivery of possession on conditions: 

(i) that Namaji should denosit in Court all re¬ 
coveries from tenants, 


tii) that he should realize rents and should not 
allow them to fall into arrears, and 

uii) that he would not grant any permanent 
lease to anybody. 


Accordingly the defendant made deposits and 
satisfied the land revenue demand for 1937-38. He 
also paid off the land levenue for the earlier year. 


(~0> On the 11th March 38 respondent No. l 

, m. Yesubai made an application as guardian o 

i he minor Tikurain for setting aside the e:: part 

decree. She was directed to apply for her appoint 

ment as guardian after removal of Bhole. Tha 

application was ultimately rejected on 18th Marc] 

• '9 on the ground that it was frivolous and wa 

barred by time. No appeal v.as filed against thi 
order. 


(21) On the 29th April 38. the date fixed for 
evidence on his application for setting aside Um 
decree, Namaji remained absent and the case wa-. 
adjourned to the 21th June 38. i n violation of 
Hie stay order dated the 18th February 38 Namaji 
had granted permanent leases. He was therefor* 
directed to deposit Rs. 1000/- by the 3rd May 33 
and to pay a penalty ol Rs. 50/- to the mortgagees 


with the direction that in default of such pay¬ 
ment the mortgagees would be placed in posses¬ 
sion. The case could not be reached on the 24th 
June 38 and was adjourned to the 27th July 38. 
On that date Namaji applied for stay of proceed¬ 
ings under the Central Provinces and Berar Post¬ 
ponement of Execution of Decrees Act (XVI of 
1938) which was published in the Gazette on the 
22nd July 38. The application was rejected as 
not maintainable and the case was adjourned to 
the 24th August 38. Namaji died on the 15th 
August 33 and the application was continued by 
his widow Sm. Gangabai lor herself and as 
guardian of the minor Tikarain. The application 
was ultimately dismissed on the 18th March 39 
after evidence was recorded. Miscellaneous First 
Appeal No. 8S of 1939, preferred by these legal 
representatives against this order, was dismissed 
by this Court on the 5th April 1944. 


(22) From the foregoing survey of facts, it is 
manifest that the interest of the minor could be 
raved only by making payment of the decretal 
amount. Bhole was not in a position to pay the 
amount and had no power to alienate the minor’s 
interest to pay off the decree even if he wished to, 
as he was not appointed guardian of the property 
of the minor. Such a guardian could not be 
appointed as the minor had an undivided interest 
in the coparcenary property. lie could not even 
apply to the Debt Conciliation Board as he was 
a guardian only for the suit. Bhole could not 
have thus averted the final decree. The learned 
counsel for the plaintiff coni ends that he could 
have made an application under the Reduction of 
Interest Act and for instalments under the Money- 
)c nders Act. As conceded by him, the interest 
would have been reduced from 13 annas to 12 
annas p.c. p.m. That would have reduced the 
decretal amount by about Rs. 140/-. Namaji who 
was strenuously opposing the final decree pro¬ 
ceedings would surely have made an apolication 
under this Act if it was to result in substantial 
relief. He had taken advantage of the other Act 
the moment it was published. As regards the 
Moneylenders Act it aid not apply to mortgages 
till the 13th March 37 and on the facts as already 
stated the minor would not have obtained any 
instalments. The mortgage debt was made navable 
by very easy instalments of about Rs. 1300/- per 
year, spread over 12 years. These were always in 
arr. rs and whatever payments were made were 
hardly sufficient to satisfy the accrued interest. 
No repayment was made since 1927. An attempt 
was being made to make payments after the pre¬ 
liminary decree was passed; but it appears that 
money had to be raised bv sale of property and 
in spite of efforts Namaji was not able to pay off 
the arrears of land revenue. If it w'as really pos¬ 
sible for him to make that payment, he would 
not have allowed the application before the Debt 
Conciliation Board to be dismissed for non-pay¬ 
ment. We are therefore satisfied that no useful 
purpose would have been served and the minor’s 
interest .would not have been materially protected 
by making applications either under the Money¬ 
lenders Act or under the Reduction of Interest 
Act. We are thus satisfied that the guardian 
Bhole was not negligent in protecting the interest 
of the minor after the preliminary decree was 
passed. 


(23) The learned counsel for the plaintiff, how¬ 
ever. contends that the final decree is null and 
void because the notice of the second application 
lor making the decree final was not served on 
Bhole. Bhole has stated on oath that he did not 
appear in the case after the 1st February 35 The 
mention . of defendant No. 3’s appearance by 
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guardian on the 19th October 35 is incorrect if It 
refers to Bhole. A notice was not admittedly 
issued to Bhole. The learned Advocate General 
counters this argument by submitting that Bhole 
was not appointed guardian in his personal capa¬ 
city but as a reader ox the Court and that on his 
trans.er the other Court reader was ‘ipso facto’ 
entitled to represent the minor and that he did so 
on the 19th October 35. This contention is already 
disposed of. If notice was necessary, it ought to 
have been served on Bhole. 

(24» The learned Advocate General next con¬ 
tends that there is no provision for issue or service 
of notice of the proceedings for making the 
decree final. Reliance was placed on — ‘Krishna 
Ayyar v. Muthuswami Ayyar’. 23 Mad 506 (F); — 
‘Tara Pado Chose v. Kamini Dassi’, 29 Cal 644 

(G) ; — ‘Malkarjun v. Narhari’, 25 Bom 337 (PC) 

(H) and — ‘Panjab Rao v. Bahrain’. AIR 1923 Nag 
13 (I). In the Madras case it was held that S. 89 
of the Transfer of Property Act does not require 
any notice to be given and the final decree for 
sale cannot be set aside unless the defendant 
proves that he was prejudiced by want of notice. 
In the Calcutta case it was held that S. 87 of the 
Trans!er of Property Act does not require any 
notice to be given to the judgment-debtor before 
an order absolute for foreclosure is made. The 
observations of Hallifax A. J. C. in the Nagpur 
case, relied on by the learned Advocate General, 
were obiter. It was proved that the defendant 
was served with the notice before the final decree 
was passed. Hallifax A. J. C. relied on his earlier 
decision in — ‘Annaji v. Fakira’, AIR 1922 Nag 175 
(J), where it was held that the passing of a final 
decree without service of notice or even issue of 
such notice is not an illegality or even an irre¬ 
gularity that would affect the decree in any way. 
According to the learned Judge, on the expiry of 
the time for payment granted by the preliminary 
decree the Court is entitled to decide the suit 
forthwith under O. 17. R. 3. that is to say, pass 
the final decree unless the defendant makes an 
application for extension of time. The learned 
Judge, however, observed: 

“It is certainly only just and proper to give 

notice to the defendant in practically every case. 

on the sound principle of always hearing the 

other side;.” 

(25) In—‘25 Bom 337 (PC) (H)\ notice of the order 
for sale was served on a person who was 
erroneously held by the executing Court to be a 
legal representative of the deceased judgment- 
debtor and the property was sold. Their Lord- 
ships held that a judicial sale was not a nullity 
and could not be treated as invalid notwithstand¬ 
ing this irregularity, even though a material one, 
as the jurisdiction of the Court to execute the 
decree had been complete throughout.. 

(26) There is undoubtedly no specific provision 
in the Code of Civil Procedure for issue of notice 
to the defendants of an application for making a 
preliminary decree final. There are several other 
provisions in the Code for making applications 
for relief without any specific provision for issue 
of notices of such applications. Sections 151, 152. 
153. rules 16 and 17 of Order 6. rules 58 and 60 
of Order 21. rules 3, 4. 9 and 10 of Order 22, rule 1 
of Order 25, and rule 1 of Order 44 are some of 
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party, it was held that a revenue sale under the 

? e r rar ^ Land Revenue Code without notice to the 
defaulter at seme stage or the other was not 
binding on him though the Berar Land Revenue 
code does not provide for a notice to the de¬ 
faulter. it was held in — ‘Raghubirprasad v. 
Pyarelal’, AIR 1944 Nag 181 (L) and — ‘Hirekhan 
?• Narbadabai’, AIR 1952 Nag 177 (M), where 
Raghubirprasad v. Pyarelal (L)', was approved 

al p. 180) that a notice of the application for 
^ decree must be issued to the defendants. 
The deci ee is to be passed on hearing the parties. 
The day on which the period of redemption allow¬ 
ed by the preliminary decree expires is not the 
day fixed for hearing of the suit so that the final 
dcci ee can be passed as a matter of course on 
the mortgagor’s failure to pay the mortgage 
money into Court within that period. A mort-j 
gag or is emitted to make payment into Court at 
any time before a final decree debarring him 
irorn all right to redeem the mortgage is passed. 
The mortgagor is also entitled to extension of 
time on good cause being shown. It is therefore 
necessary that a notice must be issued to thej 
mortgagor of the application for making the de-j 
cree final. A similar view was taken in the old 1 
Judicial Commissioner’s Court and is taken by 
tne Calcutta, and Madras High Courts. Vide — 
‘Seth Bhagwandas v. Shridhar’, 3 Nag LR 55 (N); 
— ‘Laxmi Bai v. Ramchandra’, 3 Nag LR 146 
(O); — ‘Pochanna v. Pochanna’, AIR 1930 Nag 
136 (P); and — ‘Abdul Sattar v. Satya Bhushan 
Das’, 35 Cal 767 (FB) (Q); — ‘Braja Kishore v. 
Gour Chandra’, ILR (1946) 1 Cal 333 (R); — 
‘Maha.deo Agarwalla v. Joy Naravan Senehiram 
Firm’. ILR (1949) 1 Cal 113 (S); — ‘Maruti 

Swamiar v. Subramania Ayyar’, AIR 1929 Mad 
393 (T»: — ‘Rasan Chettiar v. Rangavan Chet- 
tiar’, AIR 1930 Mad 105 at p. 107 (U). We there- 
lore hold that a notice to the guardian Bhole 
was necessary. 

(27) We cannot, however, accept the contention 
of the learned Counsel for the plaintiff that the 
decree is consequently null and void. According to 
him this is a case of non-representation. He re¬ 
ferred us to the commentary under the heading 
Non-representation at page 1020 of Mulla’s Civil 
Procedure Code, 11th edition. On the appoint¬ 
ment cf a guardian a minor is represented in the 
suit. If there is no valid appointment, the minor 
is not represented and he is not a party to the 
suit. This case has to be distinguished from that 
class of case where the guardian is grossly negli¬ 
gent in the defence of the suit. The decree in 
such a case is not a nullity but is liable to be set 
aside on proof of gross negligence and prejudice 
to the minor. — ‘Chandradip Tewari v. Jadu- 
nandan Singh’, AIR 1924 All 573 (V), on which 
the learned Counsel relies does not support his 
submission. In a suit brought by a minor to set 
aside a mortgage decree passed against him, it 
was held that the decree would be binding on 
him even though he was not formally impleaded 
or was not properly represented in the suit if the 
mortgage was for legal necessity. The father was 
a party and defended the suit. As he was un¬ 
willing to act as guardian for the minor, the 
nazir of the Court was appointed guardian with¬ 
out notice to the minor. He was not supplied 


such instances which can be multiplied. It cannot with any funds and did not raise any defence, 
therefore be argued that applications under anv of According to the argument of the learned Coun- 
these provisions can be decided without hearing sel, this is a case of non-representation, but the 
the other side. The well-known maxim ‘audi decree was not held to be a nullity on that 
alteram partem’ which is a fundamental rule of ground and it was held that it could be set aside 
judicial procedure governs such cases. In — if the debt was not binding cn him. In similar 
‘Kanhayalal v. Reginald of Mathalone’, AIR 1951 circumstances, their Lordships of the Judicia. 
Nag 52 (K), to which one of us (Deo J.) was a Committee refused to set aside an ‘ex parte de- 
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cree against a minor because the mortgage was 
for antecedent debt binding on him. — ‘Brij 
Narain v. Mangla Prasad’, AIR 1924 All 50 (W). 

(28) If a decree is passed in the absence of the 
defendant, it is ‘ex parte’ against him. A defen¬ 
dant against whom such decree is passed has 
four courses open to him : 

(a) to apply under Order 9, rule 13, Civil 
Procedure Code, on the ground that he was not 
served with summons or that there was sufficient 
cause for non-appearance, 

(b) to apply for review, 

(c) to appeal against the decree, and 

(d) to institute a suit on the ground of fraud 
which must be extraneous to everything which 
has been adjudicated upon by the Court. 

The defendant cannot get round the rule of ‘res 
judicata’ by simply proving that he was not 
served or that the decision is erroneous. Thus, 
a suit is not maintainable merely on the ground 
that summons was not served. — ‘Kunja Behari 
v. Krishna Dhone’, AIR 1940 Cal 489 (X) and 
— ‘Badri Narain v. Parsoti Pasban’, AIR 1937 
Pat 384 (Y). It is not the plaintiff’s case that 
tne non-service was due to any fraud on the part 
of the contesting defendants. 

(29) The learned Counsel relied on the follow¬ 
ing observations of Sulaiman J. in — ‘Siraj 

Fatma v. Mahmud Ali\ AIR 1932 All 293 at p. 301 
<Z) — 


“If therefore the guardian ceases to take any 
interest in the case or is grossly negligent so 
as to sacrifice the interest of the minor it 
cannot be said that the minor is still properly 
represented in the litigation. Wilful and wan¬ 
ton neglect on the part of the guardian dis¬ 
qualifies him. This also therefore appears to 
me to be a basis on which the avoidance of a 
decree against the minor can be allowed.” 

As pointed out by Radha Binod Pal J. in — 
’Tarit Bhusan Ray v. Sree Iswar Sridhar Salgram 
oila Thakur’, AIR 1942 Cal 99 (Zl), this is an 
extreme view and if introduced is likely to create 
an appalling confusion. It was not accepted by 
one ol us (Deo J.) in — ‘Dagdulal v. Ramnrasad’ 
Misc. F. A. No. 92 of 1951, D/- 25-3-1953 (Nag.) 
(Z2*. As stated in — ‘Dagdulal v. Ramprasad’, 
(Z2) a minor can impeach a decree on the 
ground of fraud, collusion, or gross negligence of 
ms next friend or guardian: and that Where the 
decree is to be set aside on the ground of gross 
negligence, an application for review is the pro¬ 
per remedy but if it is to be set aside on the 

ground of fraud or collusion, a separate suit must 
be instituted. 


to set aside 
Taslimnn v. 
( Z3) and 35 
final decree 


(30) Before the Code of Civil Procedure. 1908 
it was held that the Court has inherent power 

an ‘ex parte’ final decree. — ‘Bibi 
Harihar Mahto’. 32 Cal 253 (FB) 
Cal 767 (FB) (Q) (cited sup). A 
^ , , , tor sale or foreclosure made ‘ex 

parte under the present Code of Civil Procedure 
would attract the specific provision of Order 9 

IU \, a94f5) 1 Cal 333 <R) sup) and 

Pi.,tap Isarain v. Bhagwati Singh’. AIR 1939 

_ .. i- U ^ • , « e view in some of 

,ne other cases cited supra. In AIR 1944 Nag 181 

fL), however, it was held that the aopropriate 

provision is Order 17. rule 2. Bhoi.e did not 

make any such application to set aside the ‘ex 
parte’ decree. 


(3D The learned Counsel for the plaintiff 
therefore submits that the guardian acted neg¬ 
ligently in not making the application for setting 
aside the ‘ex parte’ decree. According to the 
learned Counsel, the proceedings in the civil 


Court were suspended on receipt of the informa¬ 
tion from the Board and the dates were fixed 
not for hearing of the application for final decree 
but for awaiting the result of the proceedings be¬ 
fore the Board. On receipt of the information 
that the Debt Conciliation Board had dismissed 
the application, the civil Court was bound to fix 
a date for hearing the application. The ‘ex parte’ 
decree having been passed on a date which was 
not fixed for hearing and without notice to the 
minor is said to be a nullity. At any rate, it was 
contended, there was sufficient cause lor setting 
aside the decree against the minor. If the guar¬ 
dian ad litern had made an application to set it 
aside, it would have been allowed. Reliance was 
placed on AIR 1930 Nag 136 (P) (cited sup) and 
AIR 1944 Nag 181 (L). 

(32) We cannot hold that the application un¬ 
der Order 9. rule 13. if made, would necessarily 
have been allowed. In Miscellaneous Appeal No. 
89 of 1939 against the dismissal of the applica¬ 
tion for setting aside the ‘ex parte’ decree, made 
by Namaji on 17-1-1938 and continued by the 
plaintiff and his step-mother after his death, this 
Court agreed with the lower Court that the case 
was fixed for hearing on the 15th January 1938, 
that Namaji was aware of this date and that 
there was no sufficient cause for non-appearance 
on the date of hearing. This Court further observ¬ 
ed that if^ the judgment-debtor wished to have 
The final decree set aside on any other ground 
then it was necessary for him to appeal against 
that decree. With these observations the conten¬ 
tion that the lower Court had no jurisdiction to 
fix the case for hearing on the 15th January 38 
as the proceedings were stayed on account of the 
pendency oi the debt conciliation proceedings, 
was disposed of. The learned Advocate General 
submits that this decision operates as ‘res judi¬ 
cata’ in this suit. We do not think so. The only 
matter decided by this Court was the dismissal 
oi the application of Namaji under Order 9 rule 
13. Civil Procedure Code. The legal representa¬ 
tives could continue the application and could 
not convert it into a new application on other 
grounds. 


(33) Section 21 of the Debt Conciliation Act 
operates to suspend the proceedings in a civil 
Court in respect of any debt for the\sett.lement of 
which an application has been madp to the 
Board. Consequently, final decree proceedings 
were suspended at any rate, from the 13th Decem¬ 
ber 35 when an intimation was received by the 
civil Court. The subsequent dates fixed by the 
Court must therefore be taken to be dates to 
await the result of those proceedings. No hear¬ 
ing of ihe case could have been intended on 

such dates. The order dated the 6th November 
36 runs thus : 


• U agent fachman- 

sir.gn. Deiendant by R. B. Jakatdar. Plaintiff’s 
pleader says that the case before the D C 
Board is pending for the 10th January 1938 

Hence this case is adjourned to the 15th 
January 1938. 0 n 


-no LIIAJ UUUi b Ilctu UU 


. r ----- nu w long tie proceed- 

mgs before the Board would take, the case was 

adjourned to a date more than 14 months ahead 

It comd not have been adjourned for hearing of 

.he application for final decree. That may or 

be ? neces sary. The CourF couM 
not and would not assume that the aonliratinn 

would be dismissed. The reasonable construct on 

of this order must therefore be that the case 

was adjourned to the 15th January 38 to aSt 

the result of the debt conciliation proceedings and 
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not for hearing of the case. If both parties had 
remained absent on the 15th January 38 the 
Court would not have been justified in dismiss¬ 
ing the application for default because it was 
not fixed for hearing. The fact that the applica¬ 
tion before the Board was decided before that 
date did not convert it into a date for the hear¬ 
ing ot the case. The final decree was thus pass¬ 
ed on a date which was not fixed for hearing. 

(34) It was therefore contended that the 
Court had inherent power to correct its own 
mistakes in making a decree final on the date 
which was not fixed for hearing and without 
notice to the minor. Reliance was placed on — 
‘Debi Bakhsh Singh v. Habib Shah’, 35 All 331 
(PC) (Z5), where the suit was dismissed in igno¬ 
rance of the death of the plaintiff, and on — 
‘Narayan v. Mitharam’, AIR 1934 Nag 234 (Z6), 
which holds that where there has been a mis¬ 
carriage of justice owing to the erroneous proce¬ 
dure of the Court it is the duty of the Court to 
exercise its inherent powers to correct that mis¬ 
carriage. We are therefore of the opinion that 
the guardian could have made an application 
under section 151, Civil Procedure Code, to set 
aside the ‘ex parte’ decree. 

(35) The next question for consideration is 


the test which the cases seem to lay down 

. nofc there has been a culpable 
neglect of the interests of the minor. Has there 

been m the conduct of the suit any act or 
omission on the part of the guardian ‘ad litem’ 
which m the result has wrought prejudice to 
the minors interests? That appears to be what 
is meant by the expression gross negligence or 
laches when used in this context.” 

(37) Under these circumstances the decree of 
the lower Court is correct. The appeal fails and 
is dismissed with costs. 

B/K.S.B. Appeal dismissed. 

A.I.R. 1954 NAGPUR 142 (Vol. 41, C.N. 53) 

HIDAYATULLAH AND V. R. SEN JJ. 

Laxman Waman Halde, Defendant-Appellant v. 
Balmukund Jainarain and another, Plaintiffs- 
Respondents. 

First Appeal No. 13 of 1945, D/- 17-9-1952, from 
decree of Third Addl. Dist. Judge, Nagpur, D/- 
3-11-1944. 

(a) Debt Laws —- C. P. and Bcrar Debt Con¬ 
ciliation Act (2 of 1933), S. 7 (2) — Failure to 
issue notice. 


whether the guardian Bhole has acted with gross 
negligence in not making an application under 
section 151 or under Order 9, rule 13, or Order 17, 
rule 2, Civil Procedure Code, to set aside the ‘ex 
parte’ decree. He cannot be said to have acted 
negligently if prejudice was not caused to the 
,minor. The object of setting aside the decree was 
to obtain an extension of time to pay off the 
mortgage decree. Time cannot be extended sim¬ 
ply because the defendant is a minor. The juris¬ 
diction to grant an extension of time rests on 
good cause being shown. — ‘IVIotilal v. Ujiar 
Singh’, AIR 1928 PC 137 (Z7). In that case the 
following observations of the learned Judicial 
Commissioners were approved : 

“It is also beyond doubt that when the mort¬ 
gagers asked for an extension of time they 
had no intention whatever of paying even at 
the end of the year for which they asked; they 
proposed to go on getting extensions in one 
way or another for as long as possible with a 
distinct hope that if the payment could be post¬ 
poned long enough it might be avoided altoge¬ 
ther. That certainly cannot be called ‘good 
cause shown’ for an extension.” 


The failure to send a notice under S. 7(2) 
is not fatal to the subsequent proceedings but 
only leaves the matter of jurisdiction open to 
challenge in subsequent proceedings. AIR 
1948 Nag 211 (FB), Foil. ((Para 1G) 

(b) Debt Laws — C. P. and Berar Debt Con¬ 
ciliation Act (2 of 1933), S. 1G — Jurisdiction of 
Civil Court — (Civil P. C. (1S08), S. 9). 

If the Debt Conciliation Board came to the 
conclusion that 40 per cent, of the creditors 
had come to a settlement by reason of the 
presence of some fictitious creditors, then the 
Board did not possess a real jurisdiction to 
issue a certificate. Such a fraud can be 
examined by the Civil Court. 1942 Nag LJ 
194, Rel. on. (Para 23) 

Anno: Civil P. C., S. 9 N. 50, 53. 

(c) Contract Act (1872), S. 62 — Invalid nova¬ 
tion. 

In a novation there must be an immediate 
and present substitution of another contract 
and there is no true novation if there i? 
reversion to the old contract. Further, if the 
new contract is unenforceable then the old 


As already observed. Bhole could net have ap¬ 
plied for extension of time as he could not raise 
money for the minor and had consequently no 
intention to pay off the decree. As the evidence 
goes, there was no good cause even for Namaji. 
He was granted extension by the Court and the 
terms were not complied with. He had more 
than two years thereafter to make the payment 
but no attempt was made nor was any applica¬ 
tion made for extension of time. He was unable 
even to pay the land revenue. We must therefore 
hold that there was no prejudice caused to the 
minor by failure of Bhole to make an applica¬ 
tion for setting aside the ‘ex parte’ decree either 
under Order 9. rule 13, or under section 151, Civil 
Procedure Code. 

(35) In ‘Mahadeo Pande v. Somnath Pandef 
AIR 1926 All 757 (Z8), it was held that though 
a notice is not necessary when the mortgagor is 
‘sui juris’, it is necessary when he is a minor. Ab¬ 
sence of notice will not however invalidate the 
decree unless prejudice is caused to the minor 
and the decree will not be set aside unless pre¬ 
judice is established. As stated in — ‘Brij Raj v. 
Ram Sarup’, AIR 1926 All 36 at p. 41 (Z9). 


contract revives. Case law Rel. on. (Para 29) 

Anno: Contract Act, S. 62 N. 2, 7. 

(d) Contract Act (1872), S. 10 — Evidence to 
establish contract. 

The agreement was to take the place of 
the previous one, and it was the debtor who 
had to take the first initiative in the matter. 
Certain duties were laid upon the debtor and 
those duties were to be performed by him 
according to the terms of the agreement. 
Held that the agreement ceased to have effect 
after certain conditions were deliberately not 
complied with, and the original contract could 
be enforced. Case law Rel. on. (Para 32) 

Anno: Contract Act. S. 10 N. 1, 3. 

D. T. Mangalmurti, for Appellant; S. P. Kotwal, 
for Respondents. 
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(Nag) 21 
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(H) (V10) AIR 1923 PC 47: 47 Bom 335 (PC) 27 

(I) (Vll) AIR 1924 PC 156: 3 Pat 625 (PC) 27 

(J) (V20) AIR 1933 PC 29: 60 Cal 980 (PC) 27 

(K) (V33) AIR 1946 PC 97: lLR (1946) 
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tion Board at Saoner (Exhibit P-15). It appears 
that no notice under section 7(2) of the Debt 
Conciliation Act in Form No. 3 was sent. A notice 
in Form No. 4 under section 8 of the Act was 
sent to the creditors to submit their statements 
of claims. The order sheets ol the Debt Concilia¬ 
tion Board proceedings at Saoner arfe Exhibit 
P-11. On the 12th April 1939 the Board conciliat¬ 
ed some of the debts and issued a certificate 


(L) (V39) AIR 1952 Nag 220: ILR (1949) 

Nag 581 27 

(M) (1857) 6 KLC 238: 27 LJ Ch 46 27 

(N) (1912) 1912-1 Ch 234: 81 LJ Ch 184 27 

(O) (V23) AIR 1936 Lah 476: 163 Ind Cas 123 29 

(P) (V15) AIR 1928 Nag 289: 111 Ind Cas 402 29 

(Q) (V12) AIR 1925 Nag 26: 85 Ind Cas 264 29 

(R) (V33) AIR 1946 Nag 260: ILR (1946) Nag 

500 29 

(S) (V25) AIR 1938 Lah 757: 173 Ind Cas 754 29 

JUDGMENT: This appeal is by the defendant 
against whom a decree for money has been pass¬ 
ed by the Court below. The plaintiffs’ case was 
that they had given a loan of Rs. 3000/- to one 
Waikar on the 10th August 1929 and the defen¬ 
dant was a surety for Waikar. The debt is based 
on Ticket Bahi (Exhibit P- 6 ) and defendant’s 

liability arises on a letter by which he under¬ 
took to pay this amount should Waikar fail to 
pay it. The letter is Exhibit P-1 and is also dated 
the 10th August 1929. According to the plaintiffs, 
this loan was to carry interest at 9 per cent per 
annum compound with annual rests and was to 
be repaid in seven months. The plaintiffs allege 
that there was an agreement to enhance the 
rate of interest to 10 per cent per annum com¬ 
pound in case of default. 

( 2 ) Plaintiffs state that this money was in fact 
received by the defendant and though repayment 
was asked for, the defendant avoided to pay this 
amount, acknowledging his liability and asking 
for time on each occasion. Such letters and 
acknowledgments are Exhibit P -2 dated the 15th 
June 1932, Exhibit P-3 dated the 25th June 1932 
and Exhibit P-4 dated the 30th July 1932. Accord¬ 
ing to the plaintiffs, the amount due on this debt 
was Rs. 3.850/- which, with interest on the date 
of suit, amounted to Rs. 7.800/-. 


under section 15(1) of the Act in respect of the 
others, including the debt of the plaintiffs. This 
certificate is in dispute in the present case, the 
plaintiffs contending that the certificate is ineffe¬ 
ctive lor various reasons, the defendant contend¬ 
ing that it is effective. 

( 6 ) According to the plaintiffs, the certificate 
was ineffective because no notice in Form No. 3 
under section 7(2) of the Debt Conciliation Act 
had been sent to the creditors; there were several 
enam creditors included in the list and the liabili¬ 
ty due to some others has been inflated; the 
amount of liability to the creditors who had 
agreed to conciliate debts did not amount to 


40 per cent of the total liability of the applicants 
before the Board and therefore the Board had 
no jurisdiction to issue the certificate against 
the present plaintiffs. The plaintiffs gave details 
of how the ciebts were inflated, as also the details 
of those debts which they impugned as being en¬ 
tirely sham. According to them, the debts of 
Prabhakar Harkars and K. B. Fadnavis were en¬ 
tirely sham because they were friends of the 
defendant and were not in a position to advance 


the loans and the ciebts of Goduoai and Sarubai 


(sisters of the defendant/) and of Yadorao Subhe- 


dar, Bapurao Gopalrao Pande and 


Ramchandra 


Ganpafcrao were inflated not only in the sums 
which were mentioned but also by way of addition 
of interest in the calculations which interest was 


not due. The contention of the plaintiffs is thaG 
if these sham and inflated debts are recast then 


the amount due to the creditors who had agreed 
before the Board did not represent 40 per cent, of 
the total liability of the debtor and the Board 


was therefore incompetent to act and accept the 
agreement and issue a certificate against the 
plaintiffs. 


(3) The plaintiffs, in addition, claimed a fi 
ther sum for which, according to them, t 
defendant had executed a promissory note on t 
25th June 1932. The plaintiffs aver that the o 
gin.. 1 debt was Rs. 2,500/- lent to the defenda 
on the 10th June 1929 on Ticket Bahi (Exhi'r 
P-7). This sum the defendant was to repay wi 
compound interest at 9 per cent per annum wi 
yearly rests but on accounts being taken in tl 
25th June 1S32, a sum of Rs. 1, 208/3/- was foui 
against the defendant and he thus executed tl 
promissory note (Exhibit P- 8 ). Another ackno 
lodgment of liability was made by the defenda: 
on the 14th June 1835 (vide Exhibit P- 5 ) Tk 
covered both the debts. In Exhibit P-5 there 
a mention of interest on both these debts to 1 

PS ^ "l!r " ? er cent P er annum comooui 
with annual rests. 

(4) On the 21st September 1936 the defenda) 

rn P 1 o m viu, ^ Debt Concniat ion Board at Wardh 
H..> application is Exhibit P-M This aDDlic^tP 
was. however, dismissed on the 23rd JanuaryI 9 ; 
by an order (Exhibit P-10) in which it was he 

R h inL aS m G • )Ul 1 of the Property was situated i 
Saoner tahsil where another Board was workin 

cation f ° r the defendant to ™ke the app] 

* 3 4 5) P n , the 6th October 1933 the defendar 
presented another application to the Debt Concili 


(7) It appears that the plaintiffs, after the 
certificate was issued, applied on the 10th July 
1939 for a review of the proceedings but their 
application was rejected on the 12th April 1939. 
The record of the case does not disclose the 
grounds on which this review was sought, nor the 
order that was passed in the case. 

( 8 ) The plaintiffs admit that after the certi¬ 
ficate was granted the parties entered into an 
agreement (Exhibit P. 26) dated 12th April 1940 
by which certain arrangements were made for 
settling the liability of the defendant. That 
agreement is the subject-matter of dispute in this 
case and we shall refer to it in due course in 
detail. Shortly stated, the plaintiffs had agreed 
to take instalments from one of the debtors bv 
name Nakade of the defendant and in the alter¬ 
native to have Panchas appointed who were to 
pass an award granting to the plaintiffs Rs. 
6000/- in 20 instalments of Rs. 300/- each com- 
mencing from 1st July 1941. it was also a term 
of the agreement that if the defendant took no 
action in these two matters then the agreement 

J ,vas . ^° be treated as cancelled and the original 
liability of the defendant would remain. 

(9) The case of the defendant is that bv the 
agreement (Exhibit P. 26) the plaintiffs had 
agreed to receive Rs. 6.375/- representing 15 
instalments out of the twenty instalments of Rs^ 
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425/- each, which Nakade had to pay to his cre¬ 
ditor Halde the present defendant. He stated 
that he had applied on the 10th February 1943 to 
the Deputy Commissioner for permission to assign 
the debt of Nakade to the present plaintiffs but 
the application was lost and on the 14th August 
1943 he biade another application to the Deputy 
Commissioner requesting that a search be made 
for his first application. The defendant denied 
the fact that the debts conciliated did not repre¬ 
sent 40 per cent, of the total liability of the 
defendant before the Board and also that any of 
the debts which had been shown by him in the 
schedule of his application were either sham or 
inflated. 

(10) It may be pointed out that on the 25th 
January 1943 the plaintiffs served a notice upon 
the defendant calling upon him to pay the entire 
amount. That notice is Exhibit P. 12 and the 
reply to that notice which is Exhibit D. 3 was 
dated the 7th February 1943 by which the defen¬ 
dant pointed out that the agreement (Exhibit 
P. 26) was still subsisting. The defendant also 
wrote a letter on the lith April 1943 (Exhibit 
D. 8> further pointing out that he was prepared 
to stand by the agreement (Exhibit P. 26). These 
dates are important because all action which the 
defendant has taken to secure the permission of 
the Deputy Commissioner was after the service 
of the notice (Exhibit P. 12) and also the last 
letter to which we have referred was sent a day 
prior to the filing of the suit on the 12th April 
1943. 

(11) On these facts, various issues were tried by 
the lower Court and the claim of the plaintiff's 
was decreed to the extent of Rs. 9.216/3/-, the 
difference being due to the award of interest at 
9 per cent, per annum simple instead of com¬ 
pound. The lower Court held that the debts due 
to Prabhakar Harkare and Fadnavis were sham 
and also that the debts of Yadorao, Godubai and 
Sarubai were inflated. The learned Judge also 
stated that interest added to the amounts owing 
to the last three was not due. with the result that 
the total debts conciliated did not amount to 40 
per cent, of the total liability of the debtor. 
According to the learned Judge, notices under 
Section 7 (2) of the Debt Conciliation Act were 
not sent to the creditors and though the proceed¬ 
ings were not fatal as a result, the certificate was 
inoperative because the Board had acted beyond 
its jurisdiction in granting the certificate when 
40 per cent, of the creditors had not agreed to 
conciliate their debts before the Board. 

(12) As regards the agreement, the learned 
Judge was of opinion that the agreement ceased 
to be of effect because the defendant was at fault 
in not implementing it and had failed to act 
according to it either by securing the permission 
of the Deputy Commissioner and assigning the 
debt of Nakade or by having Panclvas appointed. 

(13) In this appeal all the conclusions have 
been challenged before us. It may be pointed 
out that the appellant paid court-fee only on the 
difference between Rs. 6000/-. liability for which 
he admitted, and Rs. 9216/8/- which was the 
decretal sum. He also paid court-fee on the costs 
which had been awarded to the plaintiff amount¬ 
ing to Rs. 979/10/-. 

(14) The plaintiffs have also filed a cross-objec¬ 
tion by which they ask for interest at compound 
rate instead of interest at the simple rate already 
granted and for interest at 6 ppr cent, per annum 
from the date of the decree till realization. 

(15) The points that arise for decision in this 
appeal and cross-objection are: 


(i) Whether the failure to send a notice under 
* Section 7(2) of the Debt Conciliation Act 

in Form No. 3 was fatal to the proceed¬ 
ings before the Board? 

(ii) Whether the plaintiff can in this suit urge 
that the Debt Conciliation Board did not 
act with jurisdiction inasmuch as the 
defendant had fraudulently included in his 
application certain debts which were 
either sham or inflated? 

(iii) Whether the plaintiffs could in this suit 
question the certificate on the ground that 
the creditors who came to an agreement 
before the Board did not represent the 
necessary 40 per cent, of the total liability 
of the defendant? 

(iv) Whether any debts shown in the appli¬ 
cation to the Board were sham or inflated? 

(v) Whether the agreement (Exhibit P-26) can 
be enforced against the plaintiffs and the 
present suit is, therefore, incompetent? 

(vi) Was the lower Court in error in awarding 
interest at simple rate instead of the com¬ 
pound which was agreed? 

(vii) Are the plaintiffs entitled to interest or 
costs of the suit, in view of the certificate, 
if the certificate is enforceable? 

(16) POINT NO. (i) It was argued by the 
learned counsel for the respondents that the 
certificate was ineffective because the entire pro¬ 
ceedings were void, inasmuch as no notice under 
Section 7(2) of the Debt Conciliation Act was 
issued before the Court took cognizance of the 
matter. This was considered by the trial Court 
and the ruling in — ‘Nanhoo v. Zillimal', AIR 
1942 Nag 3 (A) was distinguished. That ruling 
was, however, overruled in — ‘Sewakram v. Nak- 
chhed Madhoram’, AIR 1948 Nag 211 (B) by a 
Full Bench of which one of us (Hidayatullah J.) 
was a member. It was there held that the failure 
to send a notice under Section 7(2) was not fatal 
to the subsequent proceedings but only left the 
matter of jurisdiction ooen to challenge in sub¬ 
sequent proceedings. This ground of attack has, 
therefore, no force. 

(17) POINTS NOS. (ii) and (iii): It was next 
contended that the decision of the Court that 
the certificate was ineffective because the Debt 
Conciliation Board acted without jurisdiction in 
issuing it. inasmuch as the liability due to the 
creditors who had come to an agreement before 
it did not represent 40 per cent, of the total 
liability of the debtor, was erroneous. It was also 
argued that the trial Court could not reopen the 
question because this contention was not raised 
before the Debt Conciliation Board. The question 
before us is whether the Civil Court can Question 
a certificate on the ground that the liability due 
to the creditors who had composed their debts 
did not represent 40 per cent, of the total liability 
of the debtor when such a question was not even 
raised before the Debt Conciliation Board. 

(18) The law on the subject is somewhat con¬ 
flicting. but for the purposes of this case it is 
not necessary to examine all the authorities or 
to advert to the points on which the difference 
exists. In — ‘Shivdin v. Ramratan’, AIR 1937 
Nag 259 at p. 261 (C) the question of the powers 
of the Civil Court was elaborately gone into and 
it was laid down that the Civil Court undoubtedly 
possesses the power to examine certain matters in 
spite of the bar contained in Section 16 of the 
Debt Conciliation Act. It was there stated as 
follows: 

“Further, if the Board in fact had no jurisdic¬ 
tion, then jurisdiction could not be conferred 
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on it by fraud. If for example the debtor 
fraudulently concealed part of his debts so as 
to bring the total under Rs. 25,000 or if he 
fraudulently represented that he had land in 
the area for which the Board had been appoint¬ 
ed and the Board was thereby ^induced to 
attempt to effect a settlement between him and 
his creditors, that proceeding would be entirely 
invalid and the Civil Court would have juris¬ 
diction to inquire into the facts to see whether 
the Board had jurisdiction. If, however, the 
Board had jurisdiction to attempt to effect a 
settlement and eventually an agreement was 
registered under sub-section (2) of Section 12, 
then, whether th* procedure was correct or not 
and the decision right or wrong, we. think that 
tne civil Courts would have no jurisdiction to 
entertain a suit for the recovery of a debt 
recorded as payable under such an agreement. 
The Civil Courts would not have jurisdiction to 
look at the proceedings of the Board because 
Section 16 prohibits the civil Courts from enter¬ 
taining any suit in respect of such a matter.” 
Again it was said in the same ruling: 

If the Board had no jurisdiction to try to efle^t 

comnii^ ent ' a! J- pr0ceedin ss before it would be 

and the civil Courts would 
nave jurisdiction to inquire whether those pro- 

ceedings were invalid for want of jurisdiction. 

kfrL/ o 5 ^, oard had Jurisdiction to attempt to 
-fleet a settlement then the civil Courts would 

jurlsdiction to inquire whether that 
jurisdiction was properly exercised, and the 

X'ise ° f , any 0lders pa ** d the 

Boards jurisdiction could not 

be questioned in any civil Courts on any ground 

ff thi Ro I ?H PS n fr f Ud ' As we have stated above 
Board had no jurisdiction fraud would 

then the F fair b fh V the Board had jurisdiction. 

. • i- v? that it failed to exercise tlinf 

Courts^tn 11 pr °P, erly would not entitle the CivU 
? h °_ u ^ s . t0 Question the legality or validity of 

-.ffJ&BK.* B0M «»«• 

r! ‘1 a V“« ^<£J?srJgsz 

Nas lliwi!n She0 Rao v ' Ro °PChand’, AIR 1939 
but held that a where Ve the° cm? cfT" last clted ' 

S "o^eVH I 5 ' 

of the Legislator^ in Q sei .\ ed , at the intention 

the Civil Courts from 16 Was to Preclude 

whether right or examining the reasons, 

Conciliation Board tn g ’ic WhlCh lnduced the Debt 
Section 15 T n o° lssue a certificate under 

Judge, if f r a U n d 1°, f the learned single 

Civil Courts could set the S matt* 1 th ® Board ’ the 
otherwise. tbe matt,er right, but not 

Gruer Jhhe^relhX^aV"n the CaSe be ^e 
Board that one of the debts'2 alleg t d before th e 

the Board decided the quesUon ° ne ' but 

as genuine. AccordingVth,S nd accepted it 
the Board had dec ded the ™7? ed Judge ' sinca 
°P en to the Civil Courts iT "’ 14 was not 
question for themselves ^ tn re-examine the 
allegation of fraud'. the absence or any 

1954 Kag./19 & 20 


(2D A similar view was taken by Niyogi, Acting 
Chief Justice, and one of us (Hidayatullah J.j 
jn ~ ‘Babulal v. Kishandas’, S. A. No. 144 of 1940, 
D/- 8-7-1946 (Nag) (F). There it was held that 
though fraud will vitiate all proceedings if the 
fraud was practised on the Board without its 
knowledge; but if the Board itself tried the ques¬ 
tion oi fraud and gave its judgment on the 
merits of those allegations, the Civil Courts were 

excluded from reopening and re-examining the 
question. 

( 2 -) Direct authority for the proposition which 
\\e have before us is available, however, in a 
Division ^ Bench case of Stone C. J. and Bose J. 

— ‘Bhupsingh v. Hiragir’, 1942 Nag LJ 194 
(O). In that case also, the Board had been 
inauced io give a certificate because of an agree¬ 
ment, between creditors who apparently repre¬ 
sented forty per cent, of the total liability of the 

debtor. The learned Judges there laid down the 
law as follows; 

J?htnr SU o S r r lse the question whether a certain 

? 0 f a n d ' had falsely and fraudulently brought 

df/o« with . B ° aid a number 01 ' fictitious cre- 
fhtTdn lth the P urpose of Persuading the Board 
tiiat 40 pei cent, of his creditors were prepared 

' 0 o ™ c ; late tha debts, thereby inducing toe 
S/. 0 exercise various powers which it has 

rnncUioH PS1 Cen4 ’ ° f 4he credit °rs accent the 

Powers which the Board has not 

^°t 40 per cent, do not agree. M 

of he shr? r R d R l '' d |^ S ' reciting the arguments 
follows. R ' ' R °' V Rao Jj ’ observed as 

n .Vjf w f think that it should be made 
qui-e p.am that an Act of this kind designed 
4b s ® C i are a particular class of debtors' from the 

used d as a°n C /nf/ t0rS ' T aS never '“tended to be 
useci as an instrument of fraud 7 w, f 

m 0 en C ts la of 0n co 0a, rV are not c ° u ^ bit inftru- 

mfssiL The ! atl °?‘ The safeguards are 
missing. The rules relating to pleadings inter- 

! a f atori ^ s ’ cll scovery, issues, are not there. The 

lawyer has no right of audience. There is no 

appeal and no revision by any civil Court The 

ci editors are not compelled but persuaded, but 

the pei suasion sometimes looks very like com- 

pulsion. This case is a perfect example in oil 

opinion, oi a debtor deliberately setting out so 
to manipulate matters that what is intended tn 
be beneficial legislation designed to givea helm 
ing hand to an indebted agriculturist is turned 
into an engine to defraud creditors.. !...»■ d 

no T he . Act . Provides that when a debtor of a 

cula C mode t o S a mak t S a , n app >*ation in a parti 
cular mode to a particular body called the Debt 

application 11 t h? R “2 that b0dy en tertalns ithe 
application, the Board can call upon the ere 

S Sa T y f 7 h h r ther th ® y agree to a settlement 

to bf dismisseri y if a L N °' the application has 
vA If 40 per cent - or more sav 

Yes, the others, that is to say, 60 per cent or 

ill 3, 2' aVe 40 make their mind whither thev 
aie going to keep on saying No nr * 

they are now prepared to sayYes It t p, 

No. then the Board is emnoweren L ' 5ay 

certificate which has the effect of IlacingThem 

garb of reasonable men™ 4 ° assume the 

ssurss tig 
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which amounted to more than 40 per cent. They 
disclosed a readiness to conciliate whereupon 
one of the two creditors who had shown not 
the slightest intention to conciliate bethought 
himself that he ran the risk of a certificate 
being given against him. He appears to have 
agreed to conciliate. Then a certificate was 
against the other. Then he agreed. Now it 
appears that the added creditors who formed 
the 40 per cent, of the total body of creditors 
were no creditors at all—their debts were ima¬ 
ginary and did not exist at all. All they were 
there for was in order that they should be, 
so to speak, paraded before the genuine cre¬ 
ditors and the Board. The matters ended with 
the two genuine creditors signing an agree¬ 
ment.” 

“The view that we take at this stage is that 
the proceedings of this Board and the pro¬ 
ceedings of the genuine creditor simply have no 
legal effect at all once it is established that 
the kind of fraud that was practised here was 
practised. It has been urged, and this is the 
reason why the learned Judge of the Court 
below came to the conclusion he did, that it 


shut out because they did not agree to the settle¬ 
ment and no question of pointing out the fraud 
then arose. The Civil Court-always has the juris¬ 
diction to question a proceeding on the ground 
of fraud upon the tribunal which decided the 
case. Nobody can take advantage of his own 
fraud; and it does not therefore lie in the mouth 
of the present appellant to say that his fraud 
should be allowed to succeed. In our opinion, the 
plaintiffs were entitled to point out that the 
necessary percentage of the creditors had not in 
fact agreed before the Board and the certificate 
was therefore wrongly issued. 

(24) POINT NO. (iv): On the question whether 
any of the creditors shown before the Debt Con¬ 
ciliation Board were sham, the material was ex¬ 
ceedingly slight on which to come to any such 
conclusion. There was, however, ample evidence 
to show that some of the debts were purposely 
inflated and interest was added where it is not 
proved to be due, with a view to making the 
amount due to the agreeing creditors 40 per cent, 
of the total liability of the debtor. The learned 
Judge of the Court below has shown in parallel 
columns how these debts were increased when the 


mattered not in the least that there had oeen 
a fraud cor an ‘error in tactics’) because in 
point of fact the creditor was not misled, he 
knew mat these alleged creditors were bogus 
and that their debts were imaginary, he signed 
with his eyes open, the Board was not misled, 
it had been told of this attempted fraud. That 
however is not how the matter strikes us. We 
are here concerned with social legislation of 
an ex-proprietary nature intended to relieve a 
particular class of debtors setting up special 
conciliation procedure dependent to some ex¬ 
tent on consent and shutting the doors of civil 
Courts to creditors. Ordinary litigation is stayed 
and decrees made are of no effect or are post¬ 
poned if a Board has issued a particular certi¬ 
ficate or taken a particular step in an endeavour 
to find an amicable solution which relieves a 
debtor of a portion of his indebtedness. It 
destroys the whole basis on which conciliation 
proceeds if a debtor, when coming before such 
a tribunal under the powers conferred by such 
an Act, fraudulently concocts debts so that an 
imaginary percentage of creditors appears to 
be willing to agree. Such a fraud throws the 
machinery set up out of gear. Where false 
creditors falsely appear to agree to a false 
agreement the Board necessarily brings into 
play powers which it would know it did not 
possess were it not for the fraud. Such a debtor 
has to be dealt with as a fraudulent person. 
The Board’s conciliation falls to the ground. 
Agreements made must be set aside.” 

(23) While this ruling conflicts with the earlier 
ruling of Gruer J. and also partially with the 
reported case in — ‘Shivdin v. Ramratan (C)’ 
(op. cit. sup.), it does not conflict with those 
two cases on the point which we have to decide. 
If the Board came to the conclusion that 40 
per cent, of the creditors had come to a settle¬ 
ment by reason of the presence of some fictitious 
creditors, then the Board did not possess a real 
jurisdiction to issue a certificate. That fraud can 
always be pointed out to the Civil Court, and we 
agree respectfully with Stone C. J. and Bose J. 
that such a fraud can be examined by the Civil 
Court. It was argued that the creditors had an 
opportunity of pointing this out to the Board 
Itself, and having failed to do so, must be shut 
out on the principle of constructive ‘res judicata’, 
tn our judgment, the present plaintiffs are not 


application was presented before the Debt Con¬ 
ciliation Board. Saoner. We do not think that it 
was possible for the plaintiffs to lead any better 
evidence that the oroduction of the application 
made to the Debt Conciliation Board at Wardha. 


In the previous application the debts shown were 
less and there is no satisfactory explanation how 
debts got increased when the application to the 
Saoner Board was made. Further, there was no 
mention of interest when the application to the 
Wardha Board was made and large sums by way 
of interest were added to the principal when the 
application was made to the Saoner Board. Even 
with these additions, the amount due to the 
creditors who came to an agreement barely 
reaches 40 per cent, of the total liability of the 
debtor. The learned trial Judge has shown that 
if the inflated portion of the principal as well 
as the interest is left out of account, the Board 
could not issue the certificate, because the agree¬ 
ing creditors did not in reality represent the neces¬ 
sary 40 per cent. We are of opinion that the 
amounts due to Godubai, Sarubai and Yadorao* 


were inflated. There is no explanation why a 
smaller sum was shown before the Wardha Board 
and a larger sum shown before the Saoner Board. 
Further, the application before the Wardha 
Board did not show that interest was to be paid. 
In fact, the application made no mention of any 
interest. In the application before the Board at 
Saoner (Exhibit P-15) there is no mention of 
interest in the item dealing with Godubai. If the 
excess amount which has been shown in the 
application to the Saoner Board is deducted, as 
also the interest which has been added for the 
first time in the application made to the Boara 
at Saoner, the total amount due to the creaitoi 
who came to an agreement does not represent 
the necessary 40 per cent. We are of opinion tnat 
if this fact had been considered by the Boaia 
it would not have allowed the agreement to nv 
made nor could it have issued the certificate, 
and we find accordingly on this point. 


>5) POINT NO. (V): The agreement which 
; reached between the parties (Exhibit 
; the subject of much discussion not onb as 
ts terms but also as to its bmding nature The 

i of the appellant is that the agreement was 
inal one and was capable of being enforced 

lout any other formality as 14 , re f re i5 I i te . d as e 
ding agreement between the parties. The 
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of the respondent, which has been accepted by 
the lower Court, is that the agreement was not 
a final and binding agreement but that the 
defendant had to take certain steps to make it 
into a binding contract, Exhibit P-26 was entered 
into after the termination of the proceedings 
before the Debt Conciliation Board, Saoner, and 
by this agreement the defendant agreed to 
transfer to the plaintiffs the right to recover the 
instalments* from one Nakade, a debtor of the 
present defendant. 

(26) The provision in this document reads as 
follows: 

“In full satisfaction thereof i.e. in full satis¬ 
faction of both debts, it is decided that you 
should instead of me recover direct from the 
debtor Mr. Shankarrao Wasodeorao Nakade full 
amount of 15 instalments, Rs. 6,375/- from the 
year 1941 A.D. to 1955 A.D. (both years inclu¬ 
sive) out of 20 instalments of Rs. 425/- each 
per year decided to be taken by me under 
conciliation in respect of my debts due by my 
debtor Mr. Shankar Rao Wasudeorao Nakade. 
resident of Nagpur, before the Debt Concilia¬ 
tion Board, Umrer, in Revenue Case No. 833/33 
of 1935-36 A.D., dated the 8th July 1937 A D 
on the 25th August 1937 A.D. on a further 
review by me. I will duly execute in your favour 
at youi expense a registered deed of transfer 
later on to this effect on obtaining permission 
of the Deputy Commissioner. Nagpur, and I will 
get your name recorded in my place in the 

case before 

the Debt Conciliation Board) to the extent of 
right to recover Rs. 6.375/- on account of the 
15 instalments referred to above. 


* 


You aie at liberty to effect in the meantime a 
settlement direct with my debtor Mr. Shankar 
Rao in respect of all the instalments given to 
you by making some alterations if you* like. In 
case I fail to obtain the permission of the 
Deputy Commissioner and execute a deed of 
transfer in your favour according to this agree- 
ment I will pay your debt due to your shoo as 
stated above of both the debts and it may be 
iecovered from me; this is also decided.” 

(27) It was argued that there was no need to 
eAecute any further document and that this doou 

. ga ,t e the to the present Plah> 

nlif dema P d , the instalments from Nakade and 
* u V11 ^ failed to act according to this agree- 

lozn’ rph cannot now la > a claim to the original 
loan. Reliance was placed on — ‘Hariohanri 

Mancharam v. Govind Luxman', AIR 1923 pc 4 ) 

AIR i924 I? pp U T« C1 ?? nd V - Ran Baha dur Singh’ 
riy r PC 156 (I); — ‘Currim’ohoy and m 

Mnnri'L A ' Creet ’' AIR 1933 PC 29 (Jr _ ‘ S N " 
Mundade v. New Mofussil Co. Ltd.', AIR 19-16 PC 

XTVg , 15o m (L ) Bh tt Is J T° 

down 'the' 111 these Cases ’ inasmuch aTThe.T lav 
necessarily ^"decide^on'L^wnTarts.'' aTi the.f 
cases, aTdtT- e ?HaSchand e M aSiS h° f tW ° Englis1 ’ 

ssa sas 

a - 

shape.” donations take a concrete 


From this it is clear that each case must neces¬ 
sarily be decided on its own facts. As regards the 
principle underlying such cases their Lordships 

“As observed by the Lord Chancellor (Lord 
Cranworth) in* —- ‘Ridgway v. Wharton’, (1856) 
6 HLC 238 at pp 263, 264 (M) the fact of a 
subsequent agreement being prepared may be 
evidence that the previous negotiations did not 
amount to an agreement, but the mere fact that 
persons wish to have a formal agreement drawn 
up does not establish the proposition that they 
cannot be bound by a previous agreement. In 
— ‘Von Hatzfeldt-Wildenburg v. Alexander’ 
1912-1 Ch 284 (N), Lord (then Mr. Justicet 

Parker laid down that where the acceptance bv 
the plaintiff was subject to a condition ‘that the 
plaintiff's solicitors should approve the title to 
and covenants contained in the lease, the title 
from the free freeholder and the ’ form of 
contract’, the negotiations did not form a bind¬ 
ing agreement between the parties.” 

These principles were re-affirmed in — ‘S. N 

Mundade v. New Mofussil Co. Ltd. (K>’ (op. cit. 

at page 99 by Lord Du Parcq who approved 

°- t 3 e 11 dlc . tum 2 1 Parker J. (as lie then was; to 
the following effect: 

“It is a question of construction whether the 
execution of the further contract is a condition 
or term of the bargain, or whether it is a mere 
expiession of the desire of the parties as to the 
manner in which the transaction already 
agreed to will in fact go through.” 

vp 2 finri C ?hft n M ng t £ e *5 0cument in this manner, 
v. e find that though the debt from Nakade was 

o be assigned subject to certain steps being 

taken, the document does not stop there- it pro 

vides for two other matters. It is provided that 

m case the defendant did not obtain the permis 

S1 °n the Deputy Commissioner and execute a 

f,nnHp< regl ii t B ed document, certain other even- 
tualitieo v. ill happen. It is necessary to refer to 

them also. The agreement (Exhibit p-26) goes 
on to say: 

’ In case the Deputy Commissioner does not 

and 1 " th^ m h SSi ° n t0 effect such a transaction 
and theie be consequently any legal difficulty 

in effecting the transaction decided between us 
two and this contract falls through, I win get 
an award passed out of Court through Panchas 
containing an agreement that I will in full 
satisfaction of the debt due by me to you niv 
Rs 6-00/- in 20 annual instalments of Rs ’ 20 - 
each and the agreement shall be to pay these 
on St ?h? C1 w ^ginning with the 1st instalment 

n pn^ t ha ^P n 1941 and make similar pav- 
nient.s thereafter every year and make Dayment 

‘•ive 1 * °The pfn a ,M nt f Up A° the year I960‘inclu- 
^\ e \ I be Panchas for the award will be an- 

pointed with the consent of us both. It shill 

be mentioned in the award that I will pay you 

interest at the rate of annas 8 per cent w 

mensem on defaulted instalments untilTatisfac 

tion m case I, for any reason, fail to pav voT,' 

instalment in time or you do not get an inltal 

beln takeTbTm ° f ‘T. legaI Ejection having 

k wasr*SH” “ 

accordingly and for registration.” • Court 

immediate and [fresent^'^substitluT mU f St be an 
contract and there is no true novaUon°if t a , n ° ther 
reversion to the old contract. Further" if the 'new 
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contract is unenforceable then the new (sic) 
j contract revives. The authorities on this point 
are numerous but reference may be made to: — 
“Firm Guranditta Mai v. Firm Labhu Ram’, AIR 
1936 Lah 476 (O); — ‘Krishnaji Kunbi v. Tuka- 
ram Kunbi’, AIR 1928 Nag 289 (Pm — ‘Ganpat v. 
Mahadeo’, AIR 1925 Nag 26 (Q>; — ‘Shankarlal 
v. Ambalal’, AIR 1946 Nag 260 (R) and — ‘Kishen 
Lai v. Gohli’, AIR 1938 Lah 757 (S). 

(30) This agreement was to take the place of 
the previous one, and it will be noticed that it 
was the debtor who had to take the first initia¬ 
tive in the matter. In both the first and the 
second new agreements certain duties were laid 
upon the debtor and those duties were to be 
performed by him according to the terms of the 
agreement. It is idle to say that the condition 
of taking the permission of the Deputy Commis¬ 
sioner was unnecessary as also the execution of a 
registered document. Neither party thought at 
the time that this was unnecessary, and in any 
event this was an agreement between the parties 
and if the debtor failed to act according to the 
terms of the agreement, certain other conse¬ 
quences were to ensue. It has been correctly 
pointed out by the trial Court that the debtor 
was at fault in not obtaining the sanction of 
the Deputy Commissioner. No doubt, the debtor 
produced a certified copy of a dak book to show 
that he had made such an application before the 
Deputy Commissioner; bat that was after the 
notice was served on him demanding the entire 
sum. 

(31) If the debtor did not act according to the 
first part of the agreement, it was again incum¬ 
bent on him to get Panchas appointed. This also 
he failed to do. It will be noticed that the agree¬ 
ment was made on the 12th April 1940 and the 
present suit was brought on the last day of limi¬ 
tation, that is to say. on the 12th April 1943. Now, 
the plaintiffs in this case had given the longest 
time possible to the debtor to effectuate the first 
two conditions of the agreement, which admit¬ 
tedly he did not comply with. It is in the agree¬ 
ment (exhibit P-26) itself that on the failure of 
the defendant to perform his obligations accord¬ 
ing to the two alternative terms of the agreement 
certain other consequences were to ensue. This 
clause may now be quoted here. It is to the 
following effect: 

“In case permission as stated in this deed of 
agreement is not granted or I fail to execute 
a deed of transfer in your favour according to 
the permission even after it is granted or an 
award fixing instalments is not caused to be 
passed as decided, this deed of agreement shall 
be considered null and void.” 

(32) The lower Court was correct in holding that 
the agreement ceased to have effect after these 
first two conditions were deliberately not com¬ 
plied with. The plaintiffs could not wait any 
longer since they brought their suit on the very 
last day of limitation. In our judgment, in these 
circumstances, they were not only at liberty but 
perfectly justified in enforcing the original con¬ 
tract and we hold that the suit based on the 
original agreement is valid and maintainable. 

(33) Points Nos. 6 and 7 can now be disposed 
of together. On the view we have taken of this 
case, point No. 7 does not fall to be decided. As 
regards interest it is clear enough that Exhibit 
P-1 does not make any mention of compound 
interest and Exhibit P-4 the acknowledgment also 
does not say so. It is only on the 14th June 1935 
that the defendant agreed to pay interest at 
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compound rate. It is impossible to interpret the 
earlier documents in the light of the document 
of that date because the defendant was avoiding 
legal process and might have been induced to 
agree to compound interest then. In our judg¬ 
ment, interest from the 10th August 1929 on Rs. 
3000/- must be calculated at 9 per cent. P. A 
simple up to the 13th June 1935. From that date 
up to the date of the suit interest must be 
calculated at 9 per cent, per annum compound 
with yearly rests. On the sum due on the pro¬ 
missory note Exhibit P-8 (namely Rs. 1208-8-0) 
interest will have to be calculated at 9 per cent. 
P.A. compound till the filing of the suit. 

(34) As regards interest during the pendency 
of the suit we do not think that interest at con¬ 
tract rate should be awarded. The plaintiffs have 
earned large sums by way of interest and for 
sometime in the first case and throughout the 
period in the second, compound interest at 9 per 
cent. P.A. has been charged. We disallow interest 
at contract rate during the pendency of the suit 
but order interest at 5 per cent. P.A. simple. The 
same rate of interest shall be chargeable till 
realisation. 

(35) The appeal thus fails and is dismissed with 
costs. The cross-objection is allowed partly, the 
costs thereof to be borne as incurred. The costs 
of the lower Court shall be as ordered by that 
Court. 

B/D.H.Z. Appeal dismissed. 
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MANGALMURTI AND DEO JJ. 

C. P. Coal Trading and Distribution Co. of 
Bombay, Applicant v. Commr. of Sales Tax, M. P. 
and another, Non-Applicants. 

Misc. Petn. No. 155 of 1952, D/- 15-9-1953, 

for quashing order of Sales Tax Commr., M. P., 
Nagpur, D/- 9-5-1952. 

(a) Sales Tax — C. P. and Berar Sales Tax Act 
(21 of 1947), S. 2(c) — Dealer — (Contract Act 
(1872), S. 182). 

A factor, when he sells goods on credit 
(for an additional commission, called a 
‘del credere’ commission) and guarantees the 
solvency of the purchaser, is known as a 
‘del credere’ agent. A factor is a mercantile 
agent who in the ordinary course of business 
sells or disposes of goods of which he is en¬ 
trusted with the possession or control by his 
principal. When he is in possession of the 
goods, with the consent of the owner, any 
sale, pledge or other disposition of the goods 
made by him when acting in the ordinary 
course of business of a mercantile agent is 
valid as if he were expressly authorized by 
the owner to make the same. A broker is 
an agent whose ordinary course of business 
is to negotiate and make contracts for his 
principal for sale and purchase of goods and 
other property of which he is not entrusted 
with the possession or control. He has not 
therefore the authority to deal with the 
goods which a factor enjoys. Nor has he 
authority to sue in his own name on con¬ 
tracts made by him. 

The petitioner functioned to procure cus¬ 
tomers for a Coal Company and guaranteed 
payment of the price of the coal sold to these 
customers. The consignments were address¬ 
ed by the Company directly to the customers. 
The railway receipts were also sent directly 
to them. The petitioner had no concern with 
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the customers after they were introduced as 
solvent buyers except as guarantor for the 
payment of the price. There was never any 
sale by the Company in favour of the peti¬ 
tioner, nor had the petitioner ever sold goods 
as its own to the customers. The property 
m the goods never vested in it. In short, the 
dealings were, except for introduction and 
guarantee for solvency, directly between the 
company and the consumers. 

Held that on the facts the petitioner was 
not carrying on the business of selling on 
behalf of the Company and was not a dealer 
within the meaning of S. 2(c). It was there¬ 
in 16 not liable to registration. (1371) 24 LT 
4 j; (1914) 3 KB 1272, Rel. on. (Para 7) 

Anno: Contract Act, S. 182 N. 3, 4, 5. 

rtrrtinr C ° 1 ?| ti f uti 2, n of India » Art - 226 — Judicial 
°. rd f r ~ ( Sales Tax — C. P. and Berar Sales Tax 
Act (21 of 1947), S. 8A (5) ). 

On 24-12-51 the petitioner made an applica- 
tion to the Commissioner for a declaration 
mat it was not a dealer and was not liable 
to registration. By an order dated 7-11-1952 
passed under S. 19 of the Sales Tax Act, the 
Commissioner held that on the facts stated 
by the applicant it was clear that the peti¬ 
tioner did not carry on the business of sell¬ 
ing or supplying goods and was no more 
han an intermediary between the seller or 
the supplier on the one hand, and the buyers 
on the other, and received remuneration for 

sonpfr , int f rmedi ary. The Commis- 
sioner characterised it as a broker and held 

mat a broker is not a dealer. On 29-1-1952 
the petitioner made an application to the 
Sales Tax Officer, for cancellation of the re- 

certificate. After recording evidence 
the Sales Tax Officer submitted the report 
dated 13-3-1952 to the Sales Tax Commis¬ 
sioner. The Officer held that the asTe^ee 
was not liable to registration and to payment 
of the tax on the transactions made by the 
seller Company and that the tax on such 
sales was to be paid by the seller Company. 
The Commissioner did not accept this re¬ 
commendation. He was of the view that the 
petitioner was a commission agent inasmuch 
as it was required to pay the price it the 
buyer did not pay it and that such a com¬ 
mission agent was coverec* bv the definition 
ot buyer in S. 2(c) of the Sales Tax Act Bv 

Tal nr 5 ®? ° rder he directed Safes 

Tax Officer to proceed with the case. 

Held that, the decision of the Commissioner 

T S M, Cer i ai i nIy a J uciicial order under S. 8 A( 5 ) 

tn ii? e a a i es Tax Ac *' and the communication 

to the Sales Tax Officer could be quashed bv 

Mngui hed CerU ° rari - 1952 Nag LJ 

» r> (p ara 8 ) 

cant* w E K b o e i lp a n nd B f R - Mandlekar, for Appli¬ 
cant, w. K. Sheorey, for Non-Applicants. 

CASES REFERRED • p 

(A) (1871) 24 LT 45: 6 Ch 3Q7 t 

(B) (1914) 1914-3 KB 1272: 84 LJ KB 900 r 

(C ! 1 52) 19ij2 N ag LJ 446: 1952-3 STC 112 9 

is a petition under Art 99 c nf 
the Constitution for a writ of ‘certiorark 

rtm he , order passed on u ' 5 - 52 bb the Sales Tat 

gray-sas: jmsjssi a 

iSftt OovSea's ?5„•£* 
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ing for them states that they do not wish to 
file one as they do not dispute the facts of the 
case as stated in the affidavit of Rasiklal, the 
managing partner of the petitioner firm. The 
case has therefore to be decided on the facts 
stated in the affidavit. 

(2) It is stated that the petitioner is a ‘del 
credcrc*’ agent of Messrs. Newton Chickli Collie¬ 
ries, Limited, Parasia, (hereinafter referred to as 
the Company). The petitioner functions to pro¬ 
cure customers for the Company and guarantees 
payment of the price of the coal sold to these 
customers. The consignments are addressed by 
the Company directly to the customers. The rail¬ 
way receipts are also sent directly to them. The 
petitioner has no concern with the customers 
after they are introduced as solvent buyers ex¬ 
cept as guarantor for the payment of the price. 
It is further stated that there was never any 
sale by the Company in favour of the petitioner 
nor has the petitioner ever sold goods as its 
own to the customers. The property in the goods 
never vested in it. In short, the dealings were, 
except for introduction and guarantee for sol¬ 
vency. directly between the Company and the 
consumers. The petitioner used to get 4 annas 
per ton on the deliveries made to the railways 

and 6 annas per ton on the deliveries to other 
consumers. 

(3» The petitioner who carries on business at 
Bombay, had opened a branch office at Parasia 
m this State for facility of business, and the 
transactions were apparently done through this 
branch office as stated above. On being called 
upon by the Sales Tax Officer, the petitioner 
applied for registration under protest and was 
legistered as a dealer. In every declaration made 
under R. 26< 2) of Sales Tax Rules the petitioner 
jr-'-s stated that it is not a purchaser from the 
Company but is only its canvasser and that it is 
making the declaration in accordance with the 
registration certificate. 

<4) On 24-12-51 the petitioner made an appli¬ 
cation to the Commissioner for a declaration that 
it was not a dealer and was not liable to re¬ 
gistration. By an order dated 7-1-1952 pass¬ 
ed under S. 19 of the Sales Tax Act, the Com¬ 
missioner held that on the facts stated by the 
applicant it was clear that the petitioner did not 
carry on the business of selling or supplying 
goods and was no more than an intermediary 
between the seller or the supplier on the one 
hand, and !he buyers on the other, and received 
lemuneiation for its service as intermediary. The 
learned Commissioner characterised it as a 
broker and held that a broker is not a dealer. 

1 he tacts as stated by the Commissioner were_ 

he 'the petitioner) is a ‘del credere’ agent of 
Messrs. Newton Chikhli Collieries Ltd., Parasia 
His function is to find out customers for the 
collieries and guarantees payment for the coal 
sold to the customers who contract to buy from 
their principals. Coal is allotted under the 
Collienes Act by the Coal Commissioner, to the 
customers, and the applicant canvasses these 
consumers in buy coal from their principals 

cant P roperty in g00ds never vests in the appli- 

U h aiS£ a now *” d 

-’as'.rsr# asrsassr 

ficate A r f ) C P anCelIat f Jn of the regis* aUon 

, e recordln S evidence the Sales Tax 

Sales'Tax Pnm th - rep ° rt dated 13-3-1952 to 
me bales Tax Commissioner. The facts found by 
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him are also as stated before us. The Officer held 
that the assessee was not liable to registration 
and to payment of the tax on the transactions 
made by the Company and that the tax on sucn 
sales was to be paid by the Company. He fur¬ 
ther reported that the Company and the peti¬ 
tioner had agreed that the assessment fcr the 
period from 29-4-49 to 21-10-49 should be made, 
lor the sake of convenience of accounts, against 
the petitioner and thereafter till the date of 
cancellation of the registration certificate. 
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the definition of ‘del credere' agent was brought 
to his notice during the course of arguments. 
However, on the facts admitted by the parties 
the petitioner is no more than a guarantee 
broker. A broker is an agent whose ordinary 
course of business is to negotiate and make con¬ 
tracts for his principal for sale and purchase of 
goods and other property of which he is not en¬ 
trusted with the possession or control. He has 
not therefore the authority to deal with the 
goods which a factor enjoys. 


The learned Commissioner did not accept this 
recommendation. He was of the view that the 
petitioner was a commission agent inasmuch as 
it was required to pay the price if the buyer 
did not pay it and that such a commission agent 
was covered by the definition of “buyer” in S. 
2(c) of the Act. By the impugned order he direct¬ 
ed the Sales Tax Officer to proceed with the 
case. 

(6) A factor, when he sells goods on credit 
(for an additional commission, called a ‘del 
credere' commission) and guarantees the sol¬ 
vency of the purchaser, is known as a ‘del 
credere’ agent. ‘Del credere’ is an Italian phrase 
equivalent to the English word “guaranty” or 
“warranty”. A factor is a mercantile agent who 
in the ordinary course of business sells or dis¬ 
poses of goods of which he is entrusted with the 
possession or control by his principal. When he 
is in possession of the goods, with the consent 
of the owner, any sale, pledge or other disposi¬ 
tion of the goods made by him when acting in 
the ordinary course of business of a mercantile 
agent is valid as if he were expressly authorized 
by the owner to make the same. No doubt, this 
power is subject to certain limitations provided by 
the Factors Act, 1889 (52 and 53, Vic. ch. 45). 

As stated in — ‘Ex parte White’, (1871) 24 LT 45 
(A) — 

“a ‘del credere’ agent is distinguished from 
other agent who is to sell according to the in¬ 
structions of the principal, simply in this that 
he guarantees that those persons to whom he 
sells shall perform the contracts which he 
makes with them, and, therefore, if he sells at 
the price at which he is ordered to sell by the 
principal and upon the credit which he is 
ordered to give by the principal, then no doubt, 
he guarantees that the customer will pay him 
at that time.” 

The later view is — 

“The liability of the *del credere’ agent is a 
contingent pecuniary liability, not a liability to 
perform the contract; it is a pecuniary liabi¬ 
lity to make good in an event (of) default of 
the buyer in respect of a pecuniary liability. It 
does not extend to other obligations of the 
contract. It does not expose the ‘del credere’ 
agent to an action to ascertain the sum due. 
It is limited to a contingent pecuniary liability 
in respect of a sum which, as between the 
seller and the buyer, is an ascertained sum.” 

Per Buckley L. J. in — ‘Gabriel v. Churchill 
and Sim’. 1914-3 KB 1272 at p. 1279 (B). 

(7) The petitioner is not thus a ‘del credere’ 
agent. He has not the possession of the goods for 
the purpose of sale. Nor has he any of the rights 
of a mercantile agent. So both the petitioner and 
the Sales Tax authorities erroneously described 
it as a ‘del credere’ agent. The same description 
is repeated in the petition made here and in the 
affidavit filed in support of it. The learned Coun¬ 
sel for the petitioner did not realize the mistake 
and did not seek to amend the petition though 


Nor has he authority to sue in his own name 
on contracts made by him. The business of the 
petitioner was to bring the buyer and seller to¬ 
gether and its liability was to pay the price with 
a right to reimburse itself from the buyer. It was 
never placed in possession of the property, nor 
did the property in the goods pass to it at any 
time. At all material times the Colliery Control 
Order, 1945, was in force. Under Cl. 6 of the 
Order coal is delivered to a consumer at the rate 
fixed by the Order when a colliery owner signi¬ 
fies his willingness to sell direct to the consumer 
and an allotment is made by the Deputy Coal 
Controller to the consumer with his consent for 


such direct sale. A consumer has thus to apply 
for allotment of coal and the colliery owner has 
to express his willingness to sell direct to the 
consumer. If a broker is employed, a brokerage 
not exceeding six annas per ton may be paid by 
the colliery owner to the broker. The sales by 
the Company were thus direct to the consumers 
and the petitioner was a broker in the transac¬ 
tions. A broker is not a dealer within the mean¬ 
ing of S. 2(c) of the Sales Tax Act. 

We therefore hold that on the facts admitted 
before us the petitioner was not carrying on the 
business of selling on behalf of the Company and 
was not a dealer within the meaning of S. 2(c> 
of the Act. It was therefore not liable to re¬ 
gistration. The order dated 9-5-52 holding it a 
dealer under the Act is erroneous. 

(8> The learned Counsel for the respondents/ 
contends that the communication dated 9-5-52 to 
the Sales Tax Officer is not an order and cannot 
be quashed by a writ of ‘certiorari’. The deter¬ 
mination of the Sales Tax Commissioner, dated 
7-1-52, which is styled as an order, was made J 
under S. 19 of the Act. As the petitioner was 
a registered dealer, it had to apply for cancella- | 
tion of the registration certificate under R. 14A / 

read with S. 8A(5) of the Act. That application ; 
had to be in Form XXVIII and addressed to the i 
Sales Tax Officer. The Sales Tax Officer is not 
empowered to cancel the certificate. It has to be 
cancelled by the Commissioner. He had therefore 
to make a report on enquiry into the facts. He 
made such a report and the Commissioner was 
bound to pass an order cancelling or refusing to 
cancel the certificate. The decision dated 8-5“®* 
is certainly a judicial order under S. 8A(5) of the 


Act. 

(9) The learned Counsel for the respondents 
relied on the decision of the Board of Hf^enu 
in — ‘D. M. Ranade v. State’, 1952 Nag LJ 440 
(C> where it has been held that the determin 
tion under S. 19 of the Sales Tax Act is not 
binding on the parties before the Sales Tax C 
missioner. who are free to accept or reject t 
advice and consequently no appeal lies aga 
that order. This decision is inapplicable here. 

(10) The petition therefore succeeds and . 
allowed. The order dated 9-5-52 is gashed 

'the Sales Tax Commissioner is directed to c 
cel the registration certificate of the 
Parties will bear their costs as incurred as 
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petitioner is responsible for this litigation by the 
wrong use of the term ‘del credere’ agent. The 
petitioner shall pay the costs of paper book if 
any. The deposited amount will be refunded after 
deducting the paper book costs. 

A D.H.Z. Petition allowed. 
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(FULL BENCH) 

SEN, DEO AND BHUTT JJ. 

Krishna Rajeshwar, Petitioner v. The Chief 
Secretary to the M. P. Govt.. Police Dept., Nag¬ 
pur and another, Respondents. 

Misc. Petn. No. 303 of 1952, D/- 2-11-1953. 

f**Constitution of India, Art. 226 — Application 
under — Limitation — (Letters Patent, Cl. 27 
(Nag.)) — (High Court Rules and Orders — 
Nagpur High Court Rules, Chap. 4, Rr. 11 and 
14). ILR (1952) Nag 934: AIR 1953 Nag 80; 1953 
Nag LJ 189: AIR 1953 Nag 251; Misc. Petns. Nos. 
162, 254, 224 and 164 of 1952, Overruled. 

The relief under Article 226 is discretionary 
and, invoking as it does the extraordinary 
powers of the High Court, must be sought as 
.soon as an injury is caused or threatened. 

The Court, under Article 226-, however, 
owes duty not only to the contending party 
but also to the petitioner, and wide and un¬ 
trammelled as are its powers, it cannot be 
precluded from rectifying a grave injustice 
simply because the petitioner could have 
moved in the matter earlier. It would, there¬ 
fore, be wholly repugnant to the nature of the 
proceedings and of the powers of the Court 
that are invoked, in the absence of a rule 
framed under clause 27 of the Letters Patent, 
to postulate an artificial, much less an 
arbitrary, standard to determine whether a 
petition should be thrown out in limine or 
considered on merits. The object, in such 
cases, is the removal of grave and patent 
errors which infringe on human rights and 
unless, by undue delay or laches, inconsistent 
legal or equitable considerations have arisen 
which judicial conscience cannot with 
equanimity ignore, justice should not be de¬ 
nied simply because the Court has not been 
moved soon after the injury was caused or 
threatened and the delay has not been ex¬ 
plained. Naturally, therefore, the question of 
delay or laches cannot be determined with 
reference to the number of days that have 
elapsed since the injury was caused or 
threatened, and while in certain cases long 
delay may not be deemed sufficient to defeat 
a just cause, in others, it may not in equity 
be fair to condone even a slight delay. It is 
presumably for this reason that the Consti¬ 
tution has not provided any limitation on 
the discretion of the Court in regard to the 
exercise of its powers under Article 226, and 
has left it to the Court itself to determine 
the limits to which it will go, depending 
upon the justice of each case. Inasmuch as 
judicial decisions cannot make law. they can¬ 
not also create any rule or practice without 
reference to any rule-making power. Thus 
the High Court cannot lay down a rule of 
diligence by reference to a number of days 
by a decision without framing it under its 
rule-making powers. A petition under Art. 
226 for a writ of certiorari is not liable to 
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be rejected in limine on the ground that it 
is filed beyond 45 days. So also the High 
Court cannot infer diligence when a peti¬ 
tion for a writ of certiorari is filed within 
45 days irrespective of the fact that an in¬ 
excusable delay might be involved even 
within those 45 days. Case law discussed. 

(Paras 25,27,28) 

K. G. Chendkey and A. S. Bobde, for Appli¬ 
cant; W. K. Sheorey, for Respondents. 
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A. I. R. 


(Order of Reference oy HIDAYATULLAH and 
R. KAUSIIA LEXDRA RAO JJ.) 

This is a petition under Article 226 of the 
Constituiion for a writ of ‘certiorari’ ancf a pre¬ 
liminary objection has been taken that the peti¬ 
tion must be dismissed ‘in limine’ because it is 
hied more than 45 days after the impugned order 
and there is no explanation why there is this 
delay. We are referred to certain recent deci¬ 
sions of my Lord the Chief Justice and Mudhol- 
kar J. to which more detailed reference shall be 
made presently. 

(2) There is no such rule in the Rules of the 
High Court. In the rules framed for petitions 
under Article 227 of the Constitution, there is no 
express rule but the rules applicable to civil or 
criminal revisions are made applicable ‘mutatis 
mutandis’ to petitions under that Article. The 
rules on the civil and criminal side are diver¬ 
gent about the period during which the petitions 
have to be filed if they are to be regarded as 
made with due diligence — that on the civil side 
allowing 45 days and the one on the criminal 
side allowing 60. 

(3) There being no incorporation of the High 
Court Rules on the subject of civil and criminal 
revisions by reference in the rules framed for 
petitions under Article 226, as has been done in 
the rules regarding petitions under Article 227, 
it is manifest that the High Court has deliberate¬ 
ly made a distinction between petitions under 
Article 226 and those under Article 227. It is also 
apparent that even when the rules were incorpo¬ 
rated by a reference a distinction was made bet¬ 
ween civil and criminal matters. 

(4) We have looked into the practice of this 
Court ever since this jurisdiction began and we 
are not aware that any petition was ever reject¬ 
ed prior to 12th November 1952 on the ground 
that the petitioner was not diligent because he 
had filed his petition beyond 45 days, the copy¬ 
ing days excluded. No hard and fast period was 
ever laid down for testing diligence. 

(5) The rule or practice (whichever one may 
call it) was initiated in Misc. Petn. No. 110 of 
1952 (since reported in — ‘Rajnandgaon Bus S. 
Co. v. Appellate Authority’, AIR 1953 Nag 80 (Ah 
hereinafter called the first case) in which case 
the Constitution Bench observed as follows : 

“This application must be dismissed ‘in limine’ 
on the ground that this Court was moved too 
late. The order impugned in this case was 
passed on the 16th April 1951, and the appli¬ 
cation was not filed in this Court until* the 
26th April 1952. when the Court was closing 
for the long vacation, and was not heard in 
motion until the 21st July 1952. When we ad¬ 
mitted this application we were not apprised 
of the delay. The office should have drawn the 
attention of the Court to the fact that the ap¬ 
plication was rather stale. 

Though no period of limitation has been pre¬ 
scribed for an application* under Article 226 of 
the Constitution, yet ordinarily it must be 
made as soon as any threat to any right is 
there. Even an application in the ordinary re- 
visional jurisdiction of this Court has got to 
be made within 45 days of the order moved 
against. We would therefore in the ordinary 
circumstances adhere to that rule, namely that 
if an application has not been made within 
45 days of the order impugned, it shall be 
deemed not to have been made with due dili¬ 
gence, and any applicant moving this Court 
beyond that time will have the burden on him 


of showing that in spite of due diligence the 
Court could not have been moved earlier.” 

(6) Later, in ‘Mahomed Nurul Huda v. Kika- 
bhai’, AIR 1953 Nag 251 (B), (hereinafter called 
the second case), however, this decision had to 
be explained as the rule laid down there was 
contested. The Division Bench explained their 
earlier decision as under : 

“We would make it clear that we have not 
prescribed a period of limitation at all. What 
we have laid down in that case is that a peti¬ 
tion under Article 226 of the Constitution 
should be made by the party injured with 
due diligence, that is to say, as soon after the 
occasion for seeking the redress from this Court 
arises. If a person delays unnecessarily the 
making of a petition to this Court, then his 
petition is likely to be thrown out on that 
ground alone. The principle which we have 
enunciated in this case is not a new one. It is 
followed in England and has been followed by 
this Court in several other cases. No doubt, 
under Article 226 of the Constitution, wide and 
untrammelled powers have been given to this 
Court, but those powers are in the discretion 
of the Court; and when exercising the discre¬ 
tion committed to the Court, and particularly 
so when the discretion is a very wide one, the 
Court must necessarily set some limits to the 
exercise of that discretion. These limits are 
certainly not inflexible but they can be altered 
according to the circumstances of a particular 
case. 

We have therefore stated in substance in that 
case that if a petition is made within 45 days of 
the order impugned, we would presume that it 
has been made with due diligence. If, however, it 
is not made within this period, then we would 
not presume that it has been made with due 
diligence and it would be for the petitioner to 
explain the circumstance which caused the de¬ 
lay in making the petition. This is the rule 
which we have laid down in that case and 
we do not think that it is at all in conflict 
with the decision or even with the majority 
view in — ‘Bhailal Jagdish v. Additional De¬ 
puty Commr, Akola’, AIR 1953 Nag 89 (FB) 
(C). 

We would also like to reiterate that where 
a special law has been framed with the parti¬ 
cular idea of expediting the disposal of a 
matter, we think it imperative on every party 
who is aggrieved by the order passed under 
such a law to approach this Court without 
undue delay. It seems to us that the period of 
45 days, from which would be deducted (sic) 
the time taken up in obtaining a copy of the 
impugned order is sufficient for any person 
who is aggrieved by the order to come up to 
this Court. But apart from that, if there is 
any further delay, then he has got to explain 
it. We would, however, make it clear that this 
is not a rule of limitation but only a rule 
which raises a certain presumption and fur¬ 
ther that it is meant to apply only to petitions 
where the main relief sought is quashing an 
order of an inferior tribunal.” 

It may be pointed out that the Full Bench in 
‘Bhailal’s case (C)’ allowed a petition filed five 
months after the date of the impugned order 
without any advertence to the question of dili¬ 
gence and that that decision was less than a 
month before the first case. 

(7) If the matter had rested there it might 
have been possible to say that there was really 
no rule of limitation and the number of days 
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was not inflexible and that every Bench was free 
to. apply it or not. regard being had to the cir¬ 
cumstances in each case. But some of the sub¬ 
sequent cases seem to affirm what was laid down 
in the first case without the qualification stated 
in the second case. A few instances are given 
here : 

t8) Misc. Petn. No. 162 of 1952 (D) was filed 
on 23-7-1952, that is to say, ‘four months before 
the earliest decision on this point’, but it w r as 
dismissed on the 20th February 1953 on a strict 
application of the rule and without considering 
anything further. The learned Judges on this 
occasion observed as follows : 

“It seems to us unnecessary to consider wne- 
ther this is a good ground on which the order 
of the Additional Deputy Commissioner can be 
attacked because, in our opinion, the petition 
to this Court has not been made with due 
diligence. We have been reiterating in several 
cases lately that unless a petition under Arti¬ 
cle 226 is made with due diligence it is liable 
to be thrown out on that ground alone. Where 
a petitioner challenges an order of an inferior 
tribunal, we are prepared to presume due dili¬ 
gence in favour of the petitioner ‘provided he 
comes to this Court within 45 days’. We are 
also prepared to allow such a petitioner the 
benefit of such time as is taken in obtaining a 
certified copy of the impugned order. But we 
are not prepared to extend the presumption 
in his favour beyond this. 

In the present case, the petitioner, though 
he obtained a copy of the order of the Addi¬ 
tional Deputy Commissioner on the 25th April 
1952, did not care to prefer the petition till 
the 23rd of July 1952. It is said that he could 
not file the petition for a long time because 
of the inteivention of the summer vacation. 
The summer vacation ended on the 6th July 
1952 and the High Court reopened on the 7lh. 
Had the petitioner preferred his petition on 
the 7th July, we would certainly have regard¬ 
ed him as prosecuting the petition with due 
diligence. Since he did not choose to do so, 
we must hold that the petitioner has not been 
diligent and on that ground we must dismiss 
his petition.” 

(9) Again in Misc. Petn. No. 254 of 1952 (E) 
filed on 16-10-1952 and before the enunciation of 
the rule on 12-11-1952, the application was 
thrown out on 23-2-1953 after it was admitted for 
a hearing on 10-11-1952. 

(10) In Misc. Petn. No. 224 of 1952 (F) filed 
on 15-9-1952 before the rule of practice came into 
being (12-11-1952), the application of the rule or 
practice was insisted upon, regardless of the fact 
that on the day the application was made there 
was nothing to warn the petitioner that his dili¬ 
gence would be measured by a particular number 
of days. The learned Judges observed as follows : 

“This application under Article 226 of the Con¬ 
stitution must be dismissed ‘in limine’ on the 
ground that the petitioner has not moved this 
Court with due diligence. The application was 
made on the 15th September 1952, though the 
order impugned was passed as long ago as 21st 
June 1952. Recently, we have been consistently 
refusing to interfere with an order which has 
become stale because the parties did not move 
this Court with due diligence. The application 
must therefore be dismissed, but in the cir¬ 
cumstances, without costs.” 

(11) In Misc. Petn. No. 164 of 1952 (G) insti¬ 
tuted in August 1952, the practice initiated in 
November of that year was referred to and the 


application was dismissed on 23-2-1953 as not 
complying with that practice. The order is as 
follows : 

“This application is dismissed on the ground 
that it has not been presented to this Court 
with due diligence in conformity with the prac¬ 
tice of this Court for the last several months. 
There will be no order as to costs.” 

We may point out respectfully that the practice 
commenced in November 1952 and not earlier. 

(12) In another case the delay was first con¬ 
doned but on a subsequent hearing the question 
was reopened and the petition dismissed undei 
the rule. The effect of these decisions is tc 
whittle down considerably, if not altogether, the 
exposition of the rule in the second case and 
to reinstate and re-affirm the rule as laid down 
in the first case. Since the rule or practice is 
made applicable to cases filed long before such 
rule or practice came into being it makes the 
rule or practice retrospective and in that sense 
goes beyond even a rule of limitation which does 
not apply to pending cases. 

(13) The question therefore is whether such a> 
rule as oiiginally laid down or as explained later 
can be justified, especially as the High Court has 
deliberately refrained from framing a rule analo¬ 
gous to that made for petitions under Article 227. 
The rule itself has two aspects: It says (a) that 
diligence is to be presumed in all cases up to 
the 45th day, and (b) not thereafter unless the 
delav is explained. We see no warrant for re¬ 
stricting the power of the Court to dismiss an 
application for delay though filed within 45 
days, regard being had to some special circum¬ 
stance. Such a uniform presumption can only be 
laid down either by a statute or rule, and no 1 ! 
by a dictum of the Court, in the purported exer¬ 
cise of judicial discretion. 

(14 • The decisions reported in the Nagpur Law 
Journal series and referred to above are sought 
to be supported on the ground of consistent 
practice. As we have already said, there is no 
decision of any other Bench taking a similar 
view and. with all due respect, an examination 
of the decisions during the last one year by the 
Bench which laid down the rule or practice does 
not disclose uniformity of practice. We will give 
here two examples. 

In Misc. Petns. Nos. 285 and 291 of 1952, de¬ 
cided on 19-1-1953 and 27-2-1953 (Nag) (H) res¬ 
pectively by the same Divisional Bench, though 
the petitions were filed beyond 45 days (exclud¬ 
ing the copying days) and the office had pointed¬ 
ly drawn the attention of the Court to this, the 
petitions were allowed without advertence to the 
rule laid down in the first case or applying the 
test of diligence as formulated in the second 
case. Reference may also be made to the follow¬ 
ing petitions which were allowed and in which 
the rule or practice was not considered though 
some of them were decided after 12-11-1952 : 

<i) M. P. 1771 of 1951, D/- 21-2-1952 (I); 

(ii) M. P. 14 of 1952, D/- 10-4-1952 (J); 

(iii) Gabdoo v. S. Rajan, AIR 1953 Nag 1 (K) 

(iv) M. P. 72 of 1952, D/- 22-9-1952 (L); 

(v) AIR 1953 Nag 89 (FB) (C); 

(vi) M. P. 151 of 1952, D/- 13-11-1952 (M); 

(vii) M. P. 142 of 1952, D/- 18-11-1952 (N); 

(viii) Shrikisan Hanumantrao v. Manaklai 
Hiralal. AIR 1953 Nag 284 (O) (Hidayatullah and 
Sen JJ.), and 

(ix) Bajranglal v. Additional Deputy Commr., 
Akola, AIR 1953 Nag 148 (P). 
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.T lle following cases were dismissed on merits 
without adverting to the fact that they were 
habie to be dismissed ‘in limine’ : y 

' : M. p - 64 °f 1952. dated 28-7-1952 (Q); 

Ui ' :kT - p * 49 °f 1952, dated 30-10-1952 (R); 

•ii’.' M. P. 78 of 1952, dated 13-11-1952 (S); 

1 : v ' p - l 87 °f 1952, dated 20-11-1952 (T)* 
anc. two of these were within a day to a week 
of the decision in the first case. 
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(iff) Must the High Court infer diligence 
when a petition for a writ of ‘certiorari’ is 
hied within 45 .days irrespective of the fact 
that an mexecusable delay might be involved 
even within those 45 days? 

rni 18 iL The p * per * wU1 accordingly be laid before 
1 e ^ on ® ul a ble the Chief Justice for constituting 

framed above 1 t0 COnsicier the three Questions 


(lo) These decisions on petitions filed both be- 
ioie and after 12-11-1952 create much uncertainty 
about the existence of such rule or practice upon 
which it is said to be founded. The rule as for¬ 
micated seems to apply only when the order 
impugned is of an inferior tribunal. Such a 
uibunal may be dealing with a civil or a crimi¬ 
nal matter. The petition itself may be both un¬ 
der Articles 226 and 227. Is a petition questioning 
the jurisdiction ot a criminal tribunal to be re¬ 
jected ‘in limine’ if filed after 45 days before 60 
days, and if 45 days, why not sixty? Is there anv 
dnierence between petitions in civil matters and 

those in criminal matters? These questions 
naturally arise. 


• 16) A larger question is. however, involved, 
while the practice of the Court is regarded as 
the law oi the Court even without any reason 
for it if it is ancient, the question is whether a 
rule of this character prescribing a certain num¬ 
ber of days from which the diligence of a party 
can be inferred or negatived can be made 
through decisions which, if we may say w r ith due 
respect, are neither ancient nor consistent. The 
resulting practice creates for all intents and 
purposes a rule of limitation. Copying days are 
counted, vacation of the Court is considered and 
then the result is reached whether the appli¬ 
cant is diligent or not. The watershed between 
diligence and lack of it is placed at the end of 
45 days. There are other spheres in which de¬ 
lay is material. We are aware that delay defeats 
equity; that an application for stay can be re¬ 
jected if delayed (Order XLI, rule 5, Civil Proce¬ 
dure Code), but no decision has thought of 
crystallizing the test to determine the delay with 
reference to a fixed number of days. 

(17) We express no opinion on the point whe¬ 
ther the High Court in the exercise of its rule- 
making power can frame such a rule with res¬ 
pect to petitions under Article 226. That is not 
the question here. We are only concerned with 
the propositions as laid down in the first case 
and as affirmed subsequently. In our opinion, 
those decisions, with all due respect, attempt 
what only a legislature or the High Court acting 
in its rule-making power can do. Even in a small 
country like England where communications are 
very well developed, the period is six months for 
moving the Court for a writ of ‘certiorari’ 
though the Court has the power to abridge or 
enlarge the period. We see no reason why for 
this right which is primarily to enforce funda¬ 
mental rights, the period should be so short. W T e 
accordingly frame the following questions for 
consideration by a Full Bench : 

(i) Whether the High Court can lay down a 
rule of diligence by reference to a number of 
days by a decision without framing it under 
its rule-making powers? 

(ii) Whether a petition under Article 226 for 
a writ of ‘certiorari’ is liable to be rejected ‘in 
iimine’ on the ground that it is filed beyond 45 
days, unless the petitioner satisfactorily ex¬ 
plains each day’s delay thereafter? and 
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<19) The following questions have been refer¬ 
red to the Full Bench in Miscellaneous Petition 

N f a 303 of 1952 by the Division Bench consisting 
of Hidayatullah and Rao JJ., viz.— 

(1) Whether the High Court can lay down 
a rule of diligence by reference to a number 
of days by a decision without framing it under 
its rule-making powers; 

(2) Whether a petition under Article 226 for 
a writ of ‘certiorari’ is liable to be rejected ‘in 
limine’ on the ground that it is filed beyond 
45 days, unless the petitioner satisfactorily ex¬ 
plains each day’s delay thereafter; and 

(3) Must the High Court infer diligence when 
a petition for a writ of ‘certiorari’ is filed with¬ 
in 45 days irrespective of the fact that an in- 
execusable delay might be involved even with-. 
in those 45 days. 

(20) The matter arose in this manner. In — 
AIR 1953 Nag 80 (A), which was decided on the 
12th November 1952, the Constitution Bench con¬ 
sisting of the Honourable the Chief Justice and 
Mudholkar J. laid down the following rule : 

“Though no period of limitation has been pre¬ 
scribed for an application under Article 226 of 
the Constitution, yet ordinarily it must be 
made as soon as any threat to any right is 
there. Even an application in the ordinary re- 
visional jurisdiction of this Court has got to 
be made within 45 days of the order moved 
against. We would therefore in the ordinary 
circumstances adhere to that rule, viz., that if 
an application has not been made within 45 
days of the order impugned, it shall be deem¬ 
ed not to have been made with due diligence, 
and any applicant moving this Court beyond 
that time will have the burden on him of <■ 
showing that in spite of due diligence the 
Court could not have been moved earlier.” 

This rule was amplified in AIR 1953 Nag 251 
(B > and it was explained that it was not intend- ? 
ed to prescribe a period of limitation and only 
raised a presumption of want of due diligence if 
a petition was made more than 45 days from the 
date of the impugned order after excluding the 
time taken in obtaining a certified copy there¬ 
of. Certain decisions of the Constitution Bench 
have, however, been quoted in the order of re¬ 
ference, from which, in the opinion of the Divi¬ 
sion Bench, it would appear that the rule has _* 
not been uniformly applied and that in other 
cases it has been applied as a strict rule of limi¬ 
tation and not as a flexible test of due diligence. 
Pertinent reference was in this connection made 
to the following points : 

(1) That the rule could not lawfully be ap¬ 
plied to pending cases which were instituted 
prior to the date when the rule was postulat¬ 
ed, that is prior to 12-11-1952. 

(2) That a uniform practice could only be 
laid down either by a statute or rule and not 
by a dictum of the Court in the exercise of 
judicial discretion. 
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(3) That a practice can be regarded as the 
law of the Court if it is ancient, and cannot 
be created by any judicial decision. 

(21) The rule which is impugned is stated thus 
in — ‘M. N. Huda v. Kikabnai (B)’, (supra) : 

-Even the second preliminary objection raised 
by the learned counsel is, in our opinion, a 
good one. As held in AIR 19o3 Nag 80 (A>, a 
petitioner who does not come up to this Court 
against an impugned order with due diligence 
is liable to have his petition dismissed on that 
ground alone. It was, however, argued on be¬ 
half of the petitioner that in view of the deci¬ 
sion in AIR 1953 Nag 89 (FB) (C), the deci¬ 
sion of this Court in the aforesaid case is not 
correct because by providing for a period of 
limitation we have tried to circumscribe a pro¬ 
vision of the Constitution. The argument is 
based upon a misapprehension of our observa¬ 
tions in the aforesaid case. We would make it 
clear that we have not prescribed a period of 
limitation at all. 

What we have laid down in that case is that 
a petition under Article 226 of the Constitution 
should be made by the party injured with due 
diligence, that is to say, as soon after the occa¬ 
sion for seeking redress from this Court arises. 
If a person delays unnecessarily the making of 
a petition to this Court, then his petition is 
likely to be thrown out on that ground alone. 
The principle which we have enunciated in this 
case is not a new' one. It is followed in England 
and has been followed by this Court in seve¬ 
ral other cases. No doubt, under Article 226 of 
the Constitution, wide and untrammelled 
powers have been given to this Court, but these 
powers are in the discretion of the Court; and 
when exercising the discretion committed to 
the Court, and particularly so when the discre¬ 
tion is a very wide one, the Court must neces¬ 
sarily set some limits to the exercise of that 
discretion. 

These limits are certainly not inflexible but 
they can be altered according to the circum¬ 
stances of a particular case. We have, there¬ 
fore, stated in substance in that case that if 
a petition is made within 45 days of the order 
impugned, we would presume that it has been 
made with due diligence. If, however, it is 
not made within this period, then we would 
not presume that it has been made with due 
diligence and it would be for the petitioner to 
explain the circumstances which caused the 
delay in making the petition. This is the rule 
which we have laid down in that case and we 
do not think that it is at all in conflict with 
the decision or even with the majority view in 
‘Bhailal’s case (C).’ ” 


( 22 ) 


During the course of arguments it was 
contended for the petitioner that applications un¬ 
der Article 226 of the Constitution are governed 
by Article 181, 1st Schedule, of the Indian Limi¬ 
tation Act, 1508, and can legally be made within 
three years from the date of the impugned order. 
It was accordingly urged that if an application 
is made within this period, it cannot be dismissed 
unless laches or acquiescence is proved strictly by 
the contending party. It was not disputed that 
this point was raised before the Division Bench 
but as it has not been referred to Full Bench, I 
refrain from pronouncing thereon. 

(23) In ‘M. N. Huda v. Kikabhai (B)’ (supra) 
it has been assumed that the principle enunciat¬ 
ed therein is followed in England. In England, 
however, formerly statute (1739) 13 Geo. II, c. 

18, S. 5, since repealed, prescribed a period of 


R. 21. 
issued 
order, 
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, si c months for applications directed against 
orders of magistrates, and there was no general 
rule or practice requiring the applications lor 
‘certiorari’ to be made within any fixed period: 
‘R. v. Sheffield Corporation’, (1871) 6 QB bo- 

(U> The matter is now covered by Crown Office 
Rules, rules 21 and 30 whereof are reproduced 

below: 

No writ of certiorari shall be granted, 
or allowed to remove any judgment, 
uiuci, conviction, or other proceeding had or 
made by or before any justice or justices of the 
peace of any county, city, borough, town cor¬ 
porate. or liberty, or the respective general cr 
quarter sessions thereof, unless such writ ot 
certiorari be applied tor within six calendai 
months next alter such judgment, order, con¬ 
viction. or other proceeding shall be so had or 
made, and unless it be proved by affidavit that 
me partv suing for the same has served the 
order •nisi’ or summons six days before the 
return day of the order ‘nisi’ or summons for 
the writ on the justice or justices, or on two 
of them, if more than one. by and before whom 
such judgment, order, conviction, or other pro¬ 
ceedings shall be so had or made, in order that 
such justice or justices, or the parties th'erein 
concerned, may show cause, if he or they shall 
so think lit, against the granting, issuing or 
allowing such writ of certiorari. ’ 

“R 30 The provisions of the foregoing rules 20, 
21 22 23, 24 and 27. as far as they may be 
applicable, shall apply to the removal of all 

other orders and proceedings, which may be 
subject to removal by certiorari into the King's 
Bench Division for the purpose of being 

quashed.” 

When the period of six months was fixed by 
statute, it prescribed an inflexible rule of limi¬ 
tation and the Courts had no power to extend it. 
As now’ it is fixed by a rule of Court, it can be 
extended in suitable cases. Order LXIV, rule 7 
of the Rules of the Supreme Court, which applies 
to all proceedings on the Crown side by Crown 
Office Rules, rule 259, however, gives to Courts 

power both to enlarge and abridge this period. 

This rule is reproduced below: 

‘The Court or a Judge shall have power to en¬ 
large or abridge the time appointed by these 
Rules, or fixed by any order enlarging time, for 
doing any act or taking any proceeding, upon 
such terms (if any) as the justice of the 
case may require, and any such enlargement 
mav be ordered although the application for 
the same is not made until after the expiration 
of the time appointed or allowed.” 

Accordingly, an application made within the 
prescribed period may yet be refused on the 
ground that there has been undue delay. In — 
‘R v Glamorgan Appeal Tribunal; Ex Parte 

Fricker’. (1917) 115 LT 930 at 932 (V), an appli¬ 
cation for •‘certiorari’ made two months and a 
half after the alleged infringement of a common 
law right was refused on the ground of undue 
delay. It will thus be observed that no support 
can be taken from the English practice for the 
rule that has been laid down by the Constitution 
Bench. 


(24) The rule, however, was sought to be sup¬ 
ported by the practice followed in this Court in 
respect of applications for revision under section 
115 of the Code of Civil Procedure, 1908, section 
25 of the Provincial Small Cause Courts Act, 
1887 or section 75(1) of the Provincial Insolvency 
Act, 1920. and section 435 of the Code of Crimi¬ 
nal Procedure, 1898. These applications are 
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governed by rules 11 and 14. Chapter 4, of the contention that a r 
.JV °°" lt Ru ; es ' whlch are reproduced below: laid down by judich 

i 1 * , ? e lll0ns for revision made to this Bikram Singh v. Bas 

Cou’t under section 115, Code of Civil Proce- it was held that ir 

ouie. 01 section 25 of the Provincial Small discretionary, a rev 

Cau^e Courts Art or section 75(1) of the Pro- late is not entertai 

uncial Insolvency Act will be treated as ‘prima should be called for 

lacie made without such diligence as ought than 90 days after 1 

ordinarily to be shown to entitle the petitioner order. Similar view 

to relief in revision if the period from the date Krishnadevanand Ra 

oi the order of which revision is sought to the 1942 Pat 251 (X), 

dat i e ^? n wh ich the Potion is hied in Court ganj Municipality’, A! 

excluding the time properly spent in obtaining observed; 

any copy required to be submitted with the “There is nn limits 
petition is more than 45 davs ” mere is no limitat 

••id An i• i• . * cation for revision, i 

14. All petitions for revision made to this of the Oudh Chief 

Court under section 435 of the Code of Crimi- unduly delayed it c 

nal Procedure shall be treated as ‘prima facie’ very ground, and < 

made without such diligence as ought ordi- is hied beyond the 

narily to be shown to enable the petitioner to appeal it ought to 

relief in revision if the period from the date unduly delayed. Ti 

of the order of which revision is sought to the copy of decree or on 

date on which the petition is hied in Court Tn ^ .. 

excluding the time properly spent in obtaining nnf hllf nf ’ If ? 

any copy required to be submitted with the ° an;> ™ le 

petition, is more than 60 days.” t f le m — Has: 
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contention that a practice of the Court can be 
laid down by judicial decisions. In — ‘Birendra 
Bikram Singh v. Basdeo’, AIR 1936 Oudh 185 (W) 
it was held that interference in revision being 
discretionary, a revision application made too 

i e ,!? , not enter tainable and an explanation 
sh° ul d he called for delay if it is made more 
il.an 90 days after the passing of the impugned 
older. Similar view was held in — ‘Goswami 
Krishnadevanand Ramji v. Kapildeo Ramji’, AIR 
1942 Pat 251 (X), . in — ‘Kallu Mai v. Nawab- 

ganj Municipality', AIR 1942 Oudh 392 (Y), it was 
observed; 


These Rules were framed under the rule- 
making power vesting in the High Court by 
virtue of Letters Patent, clause 27, which is set 
out below: 

“Regulation of proceedings. — And we do fur¬ 
ther ordain that it shall be lawful for the High 
Court of Judicature at Nagpur from time to 
time to make rules and orders for regulating 
the practice of the Court and for the purpose 
of adapting as far as possible the provisions of 
the Code of Civil Procedure, being an Act, No. 
V of 1903, passed by the Governor General in 
Council and the provisions of any law which 
has been or may be made, amending or altering 
the same, by competent legislative authority 
for India, to all proceedings in its testamen¬ 
tary, intestate and matrimonial jurisdiction, 
respectively.” 

The practice that is sought to be set up by the 
Constitution Bench, is not based on any provi¬ 
sion of the High Court Rules. It has, therefore, 
to be determined how far this deficiency affects 
its validity. 

(25) It appears to me clear that inasmuch as 
judicial decisions cannot make law, they cannot 
also create any rule or practice without reference 
to any rule-making power. Rules 11 and 14, 
Chapter 4, of the High Court Rules have thus 
legal basis which is wanting in the rule or prac¬ 
tice sought to be set up by the Constitution 
Bench. In this connection it cannct be urged 
that the judicial decisions have only declared an 
existing practice for no practice had existed prior 
to the pronouncements and the decisions them¬ 
selves purport to set up a practice for future. 
Further, the practice must be ancient and uni¬ 
form before it can be the subject of a judicial 
decision. It is obvious that no such practice has 
grown, or can grow, since the commencement of 
the Constitution on January 26, 1950. The rule 
or practice in question cannot, therefore, have a 
legally binding effect in all ca. c es. 

(26) The learned counsel for the respondent 
referred to certain decisions in support of the 


“There is no limitation prescribed for the appli¬ 
cation for revision, but according to the practice 
of the Oudh Chief Court if an application is 
unduly delayed it can be thrown out on that 
very ground, and ordinarily if an application 
is filed beyond the period prescribed for an 
appeal it ought to be considered to have been 
unduly delayed. Time requisite for obtaining 
copy of decree or order can be excluded.” 

In these cases, if the practice referred to was 
not based on any rule of the High Court as was 
the case in — ‘Hassomal Villaitrai v. Kishin- 
chand Chatomal’, AIR 1936 Sind 172 (Z), it does 
appear to have acquired the sanctity of long 
usage. The practice in question, on the other 
hand, has not even come into existence. In this 
connection it was contended by the learned coun¬ 
sel for the petitioner that clause 27 of the Letters 
Patent would not apply to proceedings under the 
Constitution. These proceedings, however, are as 
much judicial in character as any proceedings 
under a Statute, and would accordingly be equal¬ 
ly amenable to the rule-making power of the 
High Court. 

(27) It was not disputed that the relief under 
Article 226 of the Constitution is discretionary 
and, invoking as it does the extraordinary powers 
of the High Court, must be sought as soon as an 
injury is caused or threatened. It was, however,! 
contended on behalf of the petitioner that mere 
delay, unless it amounts to laches or acquiescence, 
cannot defeat an action under Article 226 of the 
Constitution. Reliance is placed in this connec¬ 
tion on — ‘Archbold v. Scully’, (1861) 9 HLC 360 
(Zl). Their Lordships were considering the case 
of a reversionary interest under a lease, which 
could be claimed in a Court of Equity unless there 
was any bar of the Statute of Limitation or any 
laches or acquiescence on the part of the Appel¬ 
lant. 

That case does not deal with prerogative writs 
which are exceptional in nature. Uuless, there¬ 
fore, a person has invoked the aid of Court with¬ 
out any undue delay, his petition is liable to be 
thrown out on that ground alone: — ‘R. v. 

Glamorgan Appeal Tribunal; Ex parte Fricker’, 

(V), (cit. sup.). Undue delay in such cases is 
liable to bring into being certain expectations for" 
the future in the mind of the opposite party, 
which it may not be advisable to disturb, even 
if any inconsistent rights have not in the mean¬ 
time sprung up. 

(28) The Court, under Article 226 of the Consti¬ 
tution, however, owes duty not only to the con¬ 
tending party but also to the petitioner, and wide 
and untrammelled as are its powers, it cannot be 
precluded from rectifying a grave injustice simply 
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because the petitioner could have moved in the 
matter earlier. It would, therefore, be wholly 
repugnant to the nature of the proceedings and 
of the powers of the Court that are invoked, in 
the absence of a rule framed under clause 27 of 
the Letters Patent, to postulate an artificial, 
much less an arbitrary, standard to determine 
whether a petition should be thrown out ‘in limine’ 
or cohsidered on merits. The object, in such cases, 
is the removal of grave and patent errors which 
infringe on human rights & unless, by undue delay 
| or laches, inconsistent legal or equitable considera- 
Itions have arisen which judicial conscience can¬ 
not with equanimity ignore, justice should not be 
denied simply because the Court has not been 
moved soon after the injury was caused or threa¬ 
tened and the delay has not been explained. 

Naturally, therefore, the question of delay or 
laches cannot be determined with reference to 
the number of days that have elapsed since the 
injury was caused or threatened, and while in 
certain cases long delay may not be deemed 
sufficient to defeat a just cause, in others, it may 
not in equity be fair to condone even a slight 
delay. It is presumably for this reason that the 
Constitution has not provided any limitation on 
the discretion of the Court in regard to the exer¬ 
cise of its powers under Article 22 P , and has left 
it to the Court itself to determine the limits to 
which it will go, depending upon the justice of 
each case. 

(29) My answer to each of the points of refer¬ 
ence is in the negative. 

DEO J.: 

(30) I had the advantage of reading the opi¬ 
nion about to be delivered by my learned brother 
Bhutt J. and I agree that all the three questions 
should be answered in the negative. I wish to 
add my reasons as follows : 

(31) The contention of the learned Counsel is 
that this reference is unnecessary as limitation 
lor petitions for writs of ‘certiorari’ and ancillary 
reliefs under Article 226 is governed by Article 
181 of the Limitation Act. No doubt the learned 
Additional Government Pleader admits that the 
learned Counsel for the petitioner reliea on 
Article 181 of the Limitation Act and the matter 
was argued at some length. If the petitioner 
really thought that he had a good case under 
Article 181 and this reference was not necessary, 
he should have moved the Referring Bench to 
reconsider their order. As it is, we cannot decide 
this question. The reference was made under rule 
12 of chapter 1 of the Rules of this Court be¬ 
cause according to the Referring Bench the pro¬ 
ceedings pending before it involve a reconsidera¬ 
tion of the two Division Bench decisions viz. AIR 
1953 Nag 80 (A) and AIR 1953 Nag 251 (B). We 
have, therefore, to answer the reference on the 
assumption that Article 181 of the Limitation Act 
is inapplicable. 

(32) In the first case the learned Chief Justice 
who delivered the order of the Court (Mudholkar 
J. concurring) held that any application under" 
Article 226 must ordinarily be made as soon as 
any threat to any right is there and the rule of 
45 days for the exercise of ordinary revisional 
jurisdiction would be adhered to. That was a 
petition to quash an order passed by the Appel- 
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late Authority under the Motor Vehicles Act. The 
second case was under the Central Provinces and 
Berar Letting of Houses and Rent Control Order 
to quash the order of the Additional Deputy Com¬ 
missioner passed in appeal. The petition was dis¬ 
missed by the same Bench on the grounds that 
the petitioner was not a person entitled to the 
relief and that the petition was made after 45 
days. Although the case could be disposed of on 
the first point, their Lordships took the opportu¬ 
nity to explain the rule laid down in the first 
decision. 

The two decisions read together, however, lay 
down the same rule, namely, that a petition un¬ 
der Article 226, which is not made within 45 days 
o: the order impugned, shall be deemed not to 
have been made with due diligence and the peti¬ 
tioner moving the Court beyond this period will 
have to satisfy it that in spite of due diligence 
the Court could not have been moved earlier. 
Otherwise, his petition is likely to be thrown cut 
on that ground alone. In short, the Division 
Bench adopted for the purposes of Article 226 
rule li of chapter 4 of the Rules of this Court 
which provides that 

“applications for revision under section 115 of 
the Code of Civil Procedure, section 25 of the 
Provincial Small Cause Courts Act or section 
75(D of the Provincial Insolvency Act shall 
be treated as *prima facie’ made without such 
diligence as ought ordinarily be shown to en¬ 
title the petitioner to the relief in revision if 
the period from the date of the order of which 
revision is sought to the date on which the 
petition is hied in Court excluding the time 
properly spent in obtaining any copy required 
*o be submitted with the petition is more than 
45 days.” 

(33) Rule 11 of the Rules of this Court is based 
on a practice of very long standing. Prior to 1921 
the practice of the Court of Judicial Commis¬ 
sioner was to regard applications under section 
115, Civil Procedure Code, or section 25, Provin¬ 
cial Small Cause Courts Act, made beyond SO 
days including copying days, as unreasonably de¬ 
layed. Kow long this practice continued cannot 
be ascertained for want of earlier office files. By 
an office order dated the 20th April 1921 this 
period was reduced to 60 days with effect from 
1st October 1921. So far, the time was regarded 
as a period of limitation. On account of the re¬ 
presentations of the Bar that copying time, 
which is always uncertain, should be excluded 
from this period, it was reduced to 45 days ex¬ 
clusive of copying time with effect from 1st Octo¬ 
ber 1922. It was ordered that applications for 
revision made beyond this period would be treat¬ 
ed as ‘prima facie’ made without such diligence 
as ought ordinarily be shown to entitle the ap¬ 
plicant to relief in revision. 

This order was circulated not only to the Bar 
Associations in the Province but to all District 
Judges with directions to widely publish it for 
the benefit of the litigant public. Still applica¬ 
tions were made beyond this period and were en¬ 
tertained. This order was again widely published 
in 1929. Still in 1933 Pollock A. J. C. made a 
note that there was a wide-spread ignorance on 
the part of mofussil pleaders as to this rule The 
District Judges were again directed to widely 
publish it. It was in 1933 that a similar rule was 
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made for criminal revisions. In 1934 the rule of 
43 days was made applicable to the applications 
lor revision under the Provincial Insolvency Act. 
In my experience, the applications for revisions 
were entertained beyond this period even without 
an application explaining the delay. This prac¬ 
tice prevailing in the Judicial Commissioner’s 
Court for at least 15 years is to be found in rule 
11 of chapter 4 which is made in exercise of the 
rule-making power of this Court under clause 27 
of the Letters Patent. 

The rules regulating the procedure regarding 
petitions under Article 226 of the Constitution 
were made by this Court in October 1951; but 
the Court apparently did not think it necessary 
to make a rule laid down in the decisions under 
consideration. 

(34) Similar practice to that embodied in the 
rule of this Court, not to entertain applications 
for revision unless they are ordinarily made with¬ 
in SO days of the order complained of, excluding 
the time allowable under section 12 of the Limi¬ 
tation Act appears to prevail in some High 
Courts. It appears to have been the practice of 
the old Chief Court cf Oudh to refuse to enter¬ 
tain an application under section 115, Civil Pro¬ 
cedure Code, if it were made too late, and to 
demand an explanation from the applicant if it 
were made more than 90 days alter the passing 
of the order. AIR 1936 Oudh 185 (W). Time re¬ 
quisite for obtaining copy of the order was to be 
excluded as the rules required filing of such copy. 
AIR 1942 Oudh 392 (Y). The rules of the Court 
of the Judicial Commissioner, Sind, prescribed a 
period of 90 days subject to the discretion of the 
Court to extend the period. AIR 1936 Sind 172 
(Z). In — 'Daw Po v. U Po Hmyin’, AIR 1940 
Rang 91 (Z2) it was held that the petitioner was 
entitled to utilize the rule of practice of 90 days, 
to the full and could not be denied relief because 
he did not move the Court promptly. 

Under the rule framed by the Ajmer Judicial 
Commissioner's Court an application hied beyond 
the period prescribed therein is to be considered 
to have been hied with undue delay and thrown 
out on that ground alone. There is no provision 
to exclude the time allowable under section 12 
of the Limitation Act, but relying on — ‘Kallu 
Mai v. Nawabganj Municipality (Y) (supra) it 
was excluded in the case reported in — ‘Bhuralal 
v. Kasim’, AIR 1950 Ajmer 1 (Z3). It is the 
practice of the Patna High Court not to enter¬ 
tain petitions for revision hied beyond 90 days. 
AIR 1942 Pat 251 (XL In this case, however, 
prejudice was caused to the other party by the 
delay in moving the High Court under section 
115, Civil Procedure Code. In — ‘Basuki Prasad 
Singh v. Satya Kinkar', AIR 1950 Pat 470 (Z4) 
it was held that the High Court will not refrain 
from exercising jurisdiction under this section on 
the ground of mere delay and that the opposite 
party can be compensated in costs for such de¬ 
lay. 

(35) The learned Additional Government 
Pleader contends that the Court should not en¬ 
tertain a petition for a writ of ‘certiorari’ under 
Article 226 if it is unnecessarily delayed as the 
power under that Article is discretionary and 
the yard-stick for measuring the delay is 45 days 
as stated in the decisions under consideration. As 
appears from the referring order, the rule in 
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question must be taken to refer only to petitions 
for writs to quash judicial or ‘quasi-judiciar 
orders and for consequential orders and direc¬ 
tions. and not to other petitions under that Arti¬ 
cle, though the rule is stated in very wide terms 
and, on a literal interpretation, applies to all 
petitions under Article 226. Arguments were ad¬ 
dressed to us on the correctness of the rule as 
applicable only to writs to quash judicial or 
‘quasi-judicial’ orders. 

(36) The learned Additional Government 
Pleader relied on the practice in England and 
also of this Court prior to the two decisions in 
question. As stated in the referring order, there 
is no decision of this Court prior to the first 
decision under consideration, dated the 12th 
November 1952, which has taken that view; and 
in the decisions of the same Division Bench 
after the 12th November 1952, mentioned in the 
referring order, and others collected by us, the 
same View is not consistently taken. It is no 
doubt stated in — ‘M. N. Huda v. Kikabhai (B)’ 
(cit. sup.) that 

“The principle which we have enunciated in 

this case is not a new one. It is followed in 

England and has been followed by this Court 

in several cases.” 

Though we brought these two statements to 
the notice of the learned Additional Govern¬ 
ment Pleader and asked him to refer us to the 
earlier cases which have taken the view taken in 
the two decisions under consideration, he has 
not brought to our notice any such decision of this 
Court, nor of any other High Court where a re¬ 
lief under Article 226 of the Constitution was 
refused merely because the application was made 
beyond 45 days or beyond any particular period 
and the delay was not explained. We also asked 
the learned Counsel to draw our attention to any 
such decision of any High Court under the Code 
of Civil Procedure in the absence of a rule simi¬ 
lar to our rule 11; but he has not referred us to 
any such decision except those already noticed 
though he promised to give a list of such prece¬ 
dents. 

(37) The English decisions on which the learn¬ 
ed Counsel relied are based on rules 21 and 30 of 
the Crown Office Rules, prescribing a period of 
limitation of six calendar months, to be calcu¬ 
lated from the date of the order or determina¬ 
tion complained of, for every application for a 
writ of ‘certiorari’, except by the Attorney Gene¬ 
ral acting on behalf of the Crown. (Halsbury’s 
Laws of England, Vol. 9, paragraph 1515, page 
898>. As pointed out by my learned brother, un¬ 
der Order LXIV, rule 7, of the Rules of the 
Supreme Court and rule 259 of the Crown Office 
Rules the Court has power to enlarge or curtail 
this period. — ‘Re Oliver and Scott’, (1889) 43 
Ch D 310 (Z5). The learned Counsel relied on 
— ‘Julius v. Lord Bishop of Oxford’, (1880) 5 AC 
214 (Z6) and — ‘the Queen v. Sheward’, (1882> 

9 QBD 741 (Z7). The former is not in point. 

In the latter it was held that as the time allow¬ 
ed for setting aside an award made under the 
Lands Clauses Consolidation Act, 1845, had ex¬ 
pired before the application for writ w r as made 
to the High Court, writ of ‘certiorari’ ought not 
to issue though the application w r as made within 
six months. 

The learned Counsel also mentioned (1889) 2 
QB 445 (Z8), but this case could not be traced in 
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the Reports. In — ‘Rex v. London County Coun¬ 
cil', (1929) 141 LT 590 (Z9) though there was 

considerable lapse of time their Lordships decid¬ 
ed to hear arguments on merits before deciding 
whether the intrinsic nature of the case justified 
enlargement of time. After hearing arguments 
the rule was discharged. It was observed that the 
Court had power to enlarge the time in view of 
rule 7, Order LXIV. As pointed out by my brother 
Bhutt J., petitions made within six months had 
been refused on the ground of delay on exami¬ 
nation of the whole case on merits. See — 
‘Toranto Corporation v. Consumer’s Gas Com¬ 
pany’, (1917) 115 LT 576 (Z10). 

(38) It appears from the decision in —> ‘Fede¬ 
ral Trade Commissioner v. Mineapolis Honeywell 
Regular Company’, (1952) 97 Law Ed (Adv) 200 
(Zll) that in the United States the limitation 
for making a petition for ‘certiorari’ is 90 days 
from the date of the order impugned. 

(39) No doubt, as stated by me in AIR 1953 
Nag 89 (C), none of the remedies provided by 
Article 226 are as of right. Granting of a relief 
is in that sense discretionary. — ‘Queen v. 
Churchwardens of All Saints Wigan’, (1876) 1 AC 
611 (Z12). Article 226 confers on the High Court 
powers wider than those possessed by a civil 
Court; and though these powers are expressed 
in wide terms they do not supplant the powers 
of the ordinary Courts. Since the power is extra¬ 
ordinary, it is necessary for the High Court to 
impose on itself certain limitations in the exer¬ 
cise of that power. But in imposing those limita¬ 
tions, it cannot ignore the necessity to redress in¬ 
justice and preclude itself from rectifying errors 
of law or jurisdiction. It is not necessary for the 
purpose of this reference to enumerate all the 
limitations placed on this power by the High 
Courts in this country, following the well-known 
precedents in England. As already stated, we 
have not come across any decision, English or 
Indian, which imposed a limitation as was done 
in the two decisions under consideration. 

(40) If the High Court desires to put a limita¬ 
tion on exercise of the power under Article 226 
by prescribing indirectly a period of limitation, 
it was not disputed before us that it can cer¬ 
tainly do so in the exercise of its rule-making 
power. Whether it should do so or not is another 
matter. I express no opinion as those questions 
are outside the reference. Rule 11 of the Rules of 
this Court, which has the force of law, prescribes 
such limitation in the exercise of different juris¬ 
dictions stated therein, but it cannot be adopted 
in the exercise of the jurisdiction under Article 
226 without framing an express rule, merely be¬ 
cause in both cases the exercise of power is dis¬ 
cretionary. As already stated, this Court refrain¬ 
ed from making such a rule in the exercise of 
its rule-making power. The learned Additional 
Government Pleader did not bring to our notice 
any precedent or principle which entitles a Bench 
of this Court to act on rule 11 aforesaid in the 
exercise of this extraordinary jurisdiction. To do 
so amounts, in my view, to assumption by a 
Division Court, whose duty is to interpret and 
apply the law, of the function of the High Court 
to make rules to regulate its procedure. 

(41) The decisions are open to the serious ob¬ 
jection of creating uncertainty in the minds of 


the litigant public as to their remedies. It is not 
in the interest of justice that individual judges- 
should be left to measure delay by their own 
yard-sticks. 

(42) The decisions under consideration appa¬ 
rently proceed on the doctrine of laches. Laches 
means “a neglect to do something which by law 
a man is obliged to do.” Per Lord Ellenborough 
in — ‘Sebag v. Abitbol’, (1816) 4 M & S 462 
(Z13). Lapse of time or delay in suing, unaccount¬ 
ed for by disability, ignorance, or other circum¬ 
stances constitute laches. It is an application of 
the principle that delay defeats equities. It ap¬ 
plies only to equitable claims not covered by 
statutory prescriptions either directly or by way 
of analogy. The Courts of equity in England 
have ret used to assist a person who sleeps upon 
his rights and neglects to enforce them within a 
reasonable time and with reasonable diligence. 
Laches to bar the plaintiff’s right must amount 
to waiver, abandonment or acquiescence; and to 
raise a presumption of any of these, the evidence 
oi conduct must be plain and unambiguous. — 
•xVIurarilal v. Balkishan’, AIR 1926 Nag 416 (Z14). 
In — 'Lindsay Petroleum Co. v. Hurd’, (1874) 5 
PC 221 (Z15), Lord Blackburn has stated at page 
229— 

‘Two circumstances always important in such 
cases are the length oi delay and the nature 
of the acts done during the interval which 
might affect either party and cause a balance 
oi justice or injustice in taking one course cl 
the other, so far as relates to the remedy.” 

These observations were quoted with approval 
in — 'Rochefoucauld v. Boustead’, (1897) 1 Ch D 
196 (Z16) where Lindlay L. J. (Lord Halsbury 
L. C. and Smith L. J. concurring) pointed out at 
page 209 : 

“The time which has elapsed since the plaintiff 
knew that her claim to the estate was disputed 
is so considerable that, before giving the plain¬ 
tiff the relief to which she would otherwise be 
entitled, it is necessary to consider what her 
conduct has been, and whether anything has 
happened to render it unjust to the defendant 
to compel him to account now.” 

The delay was more than 12 years. Still plaintiff 
was granted a decree. The doctrine of laches is 
not an arbitrary or a technical rule of limitation. 
A suitor cannot be denied a legal remedy unless 
on account of his conduct it would be practically 
unjust to the other side to do so. 

(43) In ‘Avi J. Cama v. Banwarilal’, AIR 1953 
Nag 81 (Z17) I had stated that a relator seek¬ 
ing a writ of ‘quo warranto’ is disqualified by 
having acquiesced or agreed in the act which he 
afterwards comes to complain of when it suits 
his purpose. The same principle ought to apply 
to petitions for ‘certiorari’. If the conduct of the 
litigant does not disqualify him from seeking the 
discretionary relief under Article 226, I do not 
see any principle in shutting him out merely be¬ 
cause he makes an application after a particular 
period. In the exercise of this discretionary 
power the High Court has to keep in view not 
only the length of the delay but the nature of 
the acts done by either party during interval ren¬ 
dering unjust an interference with the order 
sought to be quashed. A petition cannot therefore 
be rejected ‘in limine’ on the ground of delay 
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without hearing the case on merits. My answer 
to the second question is in the negative. 

(44) The rule enunciated in the two decisions 
under consideration is in effect a technical rule 
fixing an arbitrary period of limitation. Even if 
it be regarded as a rule of diligence, it cannot be 
laid down by the High Court in the exercise of 
its judicial power. It has to resort to its rule- 
making power. My answer to the first question is 
therefore in the negative. 

(45) As already stated, the diligence in moving 
the High Court for a writ of ‘certiorari’ must be 
considered not merely with reference to the 
length of time but also with reference to the 
circumstances of the case. Keeping in view the 
dictum of Lord Blackburn, the delay of 45 days 
may, in certain cases, be considered inordinate. 
Lord Reading C. J., delivering the judgment of 
the Court in (1917) 115 LT 930 at p. 932 (V) 
observed : 

“In this case, apart from every other ground, 
the applicant could not succeed, for two 
months and a half had elapsed before he came 
to this Court. If it is desired to take such an 
objection an application must be made at once 
to this Court. In these matters a period of two 
months and a half is a very considerable 
one.” 

That was a petition for a w r rit of ‘certiorari 
against an order of a military Appeal Tribunal 
which had asked the petitioner to leave the 
Court room while allowing the military represen¬ 
tative to remain when they were deliberating on 
the case. Plis Lordship pointed out that such 
tribunals must act with extreme rapidity and 
any objection to their procedure or decision must 
be taken immediately by an application for 
‘certiorari’. My answer to the third question is 
also in the negative. 

(46) Let the papers be returned to the Re¬ 
ferring Bench. 

(47) SEN J. : I agree that the three questions 
be answered in the negative. 

A/D.H.Z. Answers in the negative. 
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SINHA C. J. AND BHUTT J. 

Tansukhdas Chhaganlal, Petitioner v. Smt. 
Shambai and another, Opposite Party. 

Misc. Petn. No. 99 of 1953, D/- 13-8-1953 for quash¬ 
ing the order of Addl. Deputy Commr. Amravati, 
D/- 10-7-1952. 

Houses and Rents — C. P. and Berar Letting 
of Houses and Rent Control Order (1947), Cl. 13 
— Partnership business, a distinct personality. 

Where, in the first instances ‘A’ alone was 
the tenant of the premises and he allowed 
other persons to enter into partnership along 
with himself to carry on business in those pre¬ 
mises, the partnership which ‘A’ entered into 
along with the third parties was a personality 
in law distinct from that of ‘A’ himself. A 
thus brought himself within the purview of 
the law prohibiting subletting except with the 
permission of the landlord, and was therefore 
liable to ejectment on the ground of unautho- 


(Sinha G. J. & Bhutt J.) A. I. R. 

rised subletting. AIR 1952 Nag 312, Distinguish- 

ed * (Para 4) 

V. B. Mandpe, for Petitioner; Y. S. Tambe, for 
Opposite Party No. 1. 

CASE REFERRED: Para 

(A) (V39) AIR 1952 Nag 312: 1952 Nag LJ 371 5 

ORDER : This is a tenant’s petition under Art. 
226 of the Constitution impugning the concurrent 
orders of the Rent Control authorities granting 
permission to the landlord (non-applicant no. 1) 
to terminate the tenancy. 

(2) It appears that the petitioner had been a 
tenant of respondent no. 1 for a number of years 
in respect of the premises in question. Subse¬ 
quently he allowed several other persons to 
occupy the premises to run a business as a part¬ 
nership, in which the petitioner also appears to 
have been a partner. The landlord commenced 
proceedings under the Rent Control Order for 
permission to terminate the tenancy on the 
ground that the tenant-petitioner had sublet the 

' premises to several other persons without the 
landlord’s permission. 

(3) Both the Rent Controller and the Appellate 
Authority have agreed in holding that the peti¬ 
tioner has allowed third parties to come into the 
premises and that therefore the tenant was liable 
to ejectment on the ground of unauthorised 
subletting. 

(4) In this Court the only question for deter¬ 
mination is whether there is any mistake appa¬ 
rent on the face of the record in so far 
as the Courts below have treated the third 
parties in partnership with the petitioner as 
a distinct legal entity for the petitioner 
himself. There is no doubt that in the 
first instance the petitioner alone was the tenant 
of the premises. If he allowed other persons to 
enter into partnership along with himself to carry 
on business in those premises he certainly brought 
himself within the purview of the law prohibit¬ 
ing subletting except with the permission of the 
landlord. The partnership which the petitioner 

. entered into along with the third parties was 
i clearly a personality in law distinct from that of 
the petitioner himself. 

(5) Our attention was drawn to the decision 
of this Court in — ‘Rajniklal & Co. v. Vithal 
Pandurang’, AIR 1952 Nag 312 (A), but that was 
a case where a single person was carrying on 
business in the name of a firm, which was treat¬ 
ed as a mere ‘alias’ for the person himself. It 
was in those circumstances that this Court held 
that the firm was not a legal entity separate 
from the person himself. But in the instant case 
it is clear that the partnership as such was never 
the tenant of the landlord in respect of the pre¬ 
mises in question. It must therefore be held that 
the Courts below have taken the right view of 
the situation. The application must therefore be 
dismissed with costs. Hearing fee Rs. 50/-. 

B/H.G.P. Application dismissed. 
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SINHA C. J. AND BHUTT J. 


Shamji Naranji, Applicant v. State of Madhya 
Pradesh and another, Non-Applicants. 

Misc. Petns. Nos. 259 to 262 and 301 of 1952, 
51 and 79 of 1953, D/- 18-9-1953. 

(a) Constitution of India, Art. 226 — Jurisdic¬ 
tion of High Court — Limits of. 

Article 226 contemplates, for purposes 0 L 
jurisdiction, the following two conditions viz., 
that 

(i) the power to issue writs etc. extends 
only to the territories in relation to which 
the High Court exercises jurisdiction; and 

(ii) the writs etc. can be issued only to 

the person, authority or Government within 
those territories, and these are the only two 
conditions which govern the question of the 
High Court’s jurisdiction. (Para 5) 

Merely because a tribunal or authority 
permanently located and normally carrying 
on its activities elsewhere exercises jurisdic¬ 
tion within the territorial limits of the High 
Court so as to affect the rights of the parties 
therein, such tribunal or authority cannot be 
regarded as functioning within the territo¬ 
rial limits of the High Court and being there¬ 
fore amenable to its jurisdiction under Arti¬ 
cle 226. The same limitations apply to the 
case of Government. AIR 1953 SC 210, Rel. 
on; AIR 1952 Bom 449 and AIR 1952 Mad 659, 
Doubted. (Para 6) 
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areas were not available for regrant. 

(Para 15) 

Held further that under the old rules as 
well as new rules Government was not 
trammelled by any considerations of prece¬ 
dence when there was competition between 
an application for a license and that for a 
lease, and was free to select any of them ac¬ 
cording as it considered one operation more 
appropriate than the other in any given case. 

It could not therefore be urged that the 
Government should not have exercised its 
discretion or power in favour of one party as 
against the other and no writ could be 
issued under Article 226 for that purpose. 
AIR 1952 SC 192, Rel. on. (Para 16) 

(c) Constitution of India, Arts. 311, 226 — 
Dismissal, removal and reduction in rank — 
Nature of — Termination of service in ordinary 
course — Article not applicable — No remedy 
under Art. 226. 

The terms, viz., dismissal, removal and re¬ 
duction in rank, which find place in Article 
311, are presumably taken from the discipli¬ 
nary Codes in which these expressions find 
place. They have, therefore, obvious refer¬ 
ence to termination of service or reduction in 
rank as a result of the infliction of punish¬ 
ment. In this view, where there is termina¬ 
tion of service without reference to punish¬ 
ment, the case would not be covered by 
Article 311. AIR 1953 SC 250 and AIR 1952 
Raj 17. Rel. on. (Para 19) 


(b) Government of India Act (1935), Seventh 
Schedule, List I, Item 36 — Rules under Reso. 
No. 7252, 7581-121 dated 15-9-1913, regulating 

grant of mineral leases and prospecting licences 
~ Rights of Government to regrant lease or 
license — Discretion of Government to regrant 
leases or licences — (Mineral Concession Rules 

(1949), Rr. 17, 28) — (Constitution of India, Art. 
226). 

The rules regulating the grant of mineral 
leases and prospecting licenses framed under 
the Resolution No. 7252 — 7581-121 dated 
15-9-1913 or the Mineral Concession Rules, 
1949 do not create any right in the applicant 
to a licence or lease against the Government. 

(Para 15) 

An owner is ordinarily entitled freely to 
decide whether or not. and when, he would 
like to make his property open for any dis¬ 
position or grant, and even if he were to 
cse this right capriciously, it cannot be the 
subject of any legal action. In the absence 
of any provision to the contrary in the rules 
relating to prospecting licences or mining 
leases it must, therefore, be held that when 
a prior license or lease had been relinquish¬ 
ed or cancelled, the land did not automati¬ 
cally become available for regrant and it was 
open to the Government to decide whether 
it should or .should not be granted again. 

n ^ (Para 15) 

iieid that the direction that no area would 

be treated as available for regrant unless 
entered in the standard register and the in¬ 
formation was open to the public contained 
5? * he Commerce and Industry Department 
Notice, dated the 20th March 1951. (publish¬ 
ed in M.P. Gazette, March 23, 1951, Part I 
page 189), could not be said to be in deroga¬ 
tion of any provision of the Mineral Conces¬ 
sion Rules, 1949 and that the State Govern¬ 
ment had the power to refuse to grant a 
prospecting license on the ground that the 
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Where, therefore, the retirement of the 
petitioner is directed in the ordinary course, 
it would not be a case of removal within 
the meaning of Article 311. The fact that his 
retirement has been ordered as a result of 
the finding regarding the date of his birth 
does not make any difference. Even if the 
finding be irregular or even perverse, the re¬ 
sult that has followed from it does not 
amount to punishment and cannot, there¬ 
fore, be deemed to be a matter which is 
covered by Article 311, and hence there can 
be no interference under Art. 226. 

(Paras 20, 21) 

(d) (Public Services) — General Conditions of 

Service, Rule 144(3) — Scope of. 

Rule 144(3) of the General Conditions of 
Service is apparently directed against the 
employee and not against the Department. 
Further, * the provision contemplates a case 
wnere there is no dispute regarding the date 
of birth as entered in the service documents. 
Where this is a matter of dispute, the power to 
order retirement on the ground cf‘ super¬ 
annuation, which vests in the Department, 
can only be exercised after the date which 
as entered in the service documents is as¬ 
certained. (Para 21) 

M. R. Bobde and G. R. Mudholkar, for Appli¬ 
cant: T. P. Naik, Addl. Govt. Pleader, for Non- 

Applicants. 

CASES REFERRED : Paras 

(A^ (V39) AIR 1952 Bom 449: ILR (1952) 

±5om 974 5 g 

(B) (V30) AIR 1943 PC 164: 70 Ind App 
129 (PC) 5 . 6 

(C> (V40) AIR 1953 SC 210: 1953 SCJ 293 6 7 

(D) (V40) AIR 1953 All 477: 1953 All LJ 

14S (FB) 6 

(E) (V39) AIR 1952 Mad 659: 1952-2 Mad LJ 

805 6 

(F) (V39) AIR 1952 SC 192: 1952 SCR 583 16 
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(G) (V40) AIR 1953 SC 250: 1953 SCR 655 19 

(H) (V39) AIR 1952 Raj 17: ILR (1951) 1 

Raj 405 19 

ORDER : This order shall govern the disposal 
of Miscellaneous Petitions Nos. 260 to 262 of 
1952, 301 of 1952, 51 of 1953 and 79 of 1953, in 
which there is a common question regarding the 
jurisdiction of this Court under Article 226 of 
the Constitution. 

t2) The facts of these cases briefly are these : 
M. P. 259/52 — 

In this case Shamji Naranji applied on the 
1st December 1949 for a prospecting licence in 
respect of 44.50 acres of land situated in ‘mouza' 
Parseoni. His application was rejected on the 
19th April 1952 by the State Government on the 
ground that the area in question was not thrown 
open for regranc. This decision was maintained 
by the Union Government by order dated the 
9th September 1952. 

ML P. 269 52 — 


In this case Shamji Naranji made an applica¬ 
tion on the 25th November 1949 for grant of a 
prospecting licence in respect of 97.33 acres of 
land in ‘rnouza’ Ramdongri. The application was 
entertained by the Deputy Commissioner in res- 
nect of 88.58 acres of land, excluding the area 
which was covered by the application of Sint. 
Sonubai. On the 17th November 1950, the Deputy 
Commissioner informed the petitioner that it 
would be desirable if he withdrew the application 
for a prospecting licence and applied for grant 
of mining lease, intimating further that he 
would not lose his priority. Accordingly the pet - 
tioner made an application on the 15th . Maicn 
1951 for grant of mining lease in iespecc of 
88.58 acres of land excluding the area coveied by 
the application of Suit. Sonubai. However on 
the 20th June 1952, the Deputy Commissionei 
informed the petitioner that the instructions 
contained in his letter dated the 17tn November 
1950 were withdrawn in view of the Government 
of India NoUncation No. M-ll-152 (71) dated the 
31st January 1951. On the 25th February 1952 the 
State' Government rejected the application on 
the ground that the area had not been thrown 
onen for regrant. This decision was maintained 
by Ure Union Government by orders dated the 
16th August 1952 and the 19th August 19o~. 


M. P. 261/52 — 

In this case Bhawanji Naranji applied on 13th 
March 1950 for grant of prospecting licence in 
resnect of 24.08 acres of land of ‘mouza Chak- 
sheti. He was informed on the 24th October 1951 
bv the State Government that out ol the area 
applied for 16.41 acres could not be granted to 
him as that land was covered by the application, 
dated the 27th March 1951, of Shn Shastri, 
respondent No. 2, for grant of a mining lease. 
This decision was maintained b} the Union Gov¬ 
ernment by an order dated the 31st Marcn 19o2. 


M. P. 262/52 — 

In this case Shamji "Naranji applied on the 
30th November 1949 for grant ot prospecting 
licence in respect of 88.85 acres of land of 
‘mouza’ Palee. He was informed by the Deputy 
Commissioner on 1/2-2-1950 that excluding the 
area covered bv some prior applications, the rest 
of thp land was available for grant. His repre¬ 
sentation dated the 9th February 1950 against 
■the exclusion of a part of the area was not re¬ 
plied to, and on the 15th March 1952 the State 
Government rejected his application for grant of 
prospecting licence on the ground that the area 
.fcadnot been thrown open for regrant. This 


decision was maintained by the Union Govern¬ 
ment by an order dated the 10th October 1952. 

M. P. 301/52 — 

In this case K. S. M. Hassonji and Sons appli¬ 
ed on the 29th December 1949 for grant of & 
mining lease in respect of 47.34 acres of ‘mouza’ 
Pali. He was informed by the Deputy Commis¬ 
sioner on the 31st January 1950 that the area 
applied for was open for grant but asked him 
for certain more particulars. This information 
was duly supplied and subsequently also other 
steps required by the Deputy Commissioner were 
taken from time to time by the petitioner. The 
State Government, however, rejected his applica¬ 
tion on the 15th March 1952 on the ground that 
the area had not been thrown open for regrant. 
This decision was maintained by the Union Gov¬ 
ernment by an order dated the 10th October 
1952. 

M. P. 51/53 — 

In this case Sind N. N. Ghosh was on the rele¬ 
vant date in the service of the Union Govern¬ 
ment and was working as a Station Master at 
Akaltara Railway Station within the territories 
of the State. He received a letter dated the 22nd 
October 1951 from the District Commercial 
Officer, Chakradharpur (Bihar), asking him to 
furnish proof of his age from the school autho¬ 
rities or to submit an insurance policy in the 
alternative. On the 22nd November 1951 he sub¬ 
mitted a school certificate in which his date of 
birth was given as the 10th March 1902. How¬ 
ever, the Superintendent, Commercial Eastern 
Railways, Chakradharpur, respondent No. 3, in- 
formeci him by a letter dated the 11th July 1952 
that the date of his birth was the 10th March 
1898 and not the 10th March 1902. His various 
representations against this decision were reject¬ 
ed, his last petition in the matter having been 
dismissed on the 8th November 1952 by the Gene¬ 
ral Manager, Eastern Railways, Calcutta, respon¬ 
dent No. 2. 

IVI. P. 79/53 — 

This case is similar to M. P. No. 301 of 1952 
and relates to the grant of a mining lease in 
resuect of 24.91 acres of land of ‘mouza’ Pali, 
which was applied for on the 28th November 1949 
by M. E. R. Maiak and refused by the State 
Government on the 15th March 1952. The review 
petition against the order was rejected by the 
Union Government on 14/18-2-1953. 


(3) So far as Miscellaneous Petitions Nos. 301 
1S52 and 79 of 1953 are concerned, they relate 
the grant for lands which form part of an 
ea of 93.91 acres, which once formed the sub- 
:t-matter of a mining lease in favour of one 
irayandas Girdhardas. This lease was cancelled 
the Provincial Government in the year EHS, 
d an entrv to that effect was made m the 
andard Register of mining leases in Form No. 
V prescribed under the Mining Rules then in 
rce. In Miscellaneous Petition No. 261 of 1952 
e land excluded from the grant, viz., an area 
16.41 acres, was held previously under a nn " 
j lease by Shamji Naranji who is the brother 
the petitioner Bhawanji Naranji and is the 
titioner in the remaining mining cases. It uas 
t disputed before us that this lease "' as a ’f? 
termined before Shri Shastri made his appli 
tion In other mining cases also arguments we 
vanced on the assumption that the lands which 
-med the subject-matter of the applications 
re formerly covered by some grants^ hicl^had 
•minated before the applications were made. 

none of the cases an entry was made in tne 
andard Register of mining leases that the lands- 
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were thrown open for regrant. It was not, how¬ 
ever, disputed that the fact that the previous 
grants were terminated was duly entered in the 
register which was open to the public for inspec¬ 
tion. 

(4) All the petitions were, ‘inter alia’, resisted 
on the ground that this Court has no power un¬ 
der Article 226 of the Constitution to issue the 
writs as the Union Government which passed the 
final orders in the mining cases and the Rail¬ 
way authorities who dealt with the case of N. N. 
Ghosh had not their location or residence with¬ 
in the territorial limits of the Court’s jurisdiction. 

(5) Article 226 of the Constitution contem¬ 
plates,. for purposes of jurisdiction, the following 
'two conditions, viz., that 

(1) the power to issue writs etc. extends only 
I to the territories in relation to which the High 
1 Court exercises jurisdiction; and 

(2) the writs etc. can be issued only to the 
| person, authority or Government within those 
« territories, 

and these are the only two conditions which 
govern the question of the High Court's juris¬ 
diction. The first condition attaches to the 
writs, orders or directions, that is they cannot 
travel beyond the territorial limits of the High 
Court’s jurisdiction, and the second governs the 
person, authority or Government to whom the 
writs, orders or directions are issued, that is that 
they should be within the territories in relation 
to which the High Court exercises jurisdiction. 
In — ‘Madras Electric Tramways Co. v. Ranga- 
nathan’, AIR 1952 Bom 449 (A; it was, however, 
held, on the authority of the decision of the 
Privy Council in — ‘Ryots of Garabandho v. 
Zamindar of Parlakimedi’, AIR 1942 PC 164 (B), 
that the power under Article 226 to issue writs 
can only be exercised provided the High Court 
has jurisdiction either in respect of the subject- 
matter or in respect of parties. However, the 
decision in — ‘Ryots of Garabandho v. Zamindar 
of Parlakimedi (B)\ dealt with the question of 
jurisdiction of the Madras High Court vis-a-vis 
the Supreme Court governed by the Madras 
Charter of 1800 and would not be of general ap¬ 
plication to cases where jurisdiction is derived 
from other specific provisions. 

(6) In ‘Election Commission v. Saka Venkata 
Rao’, AIR 1953 SC 210 (C) their Lordshios dealt 
with the question whether the High Court was 
competent under Article 226 to issue a writ of 
prohibition to the Election Commission situate at 
New Delhi and answered it in the negative. While 
recognising that the powers under the Article 
were wide, they observed : 

“But wide as were the powers thus conferred, a 
two-fold limitation was placed upon their exer¬ 
cise. In the first place, the power is to be 
exercised ‘throughout the territories in relation 
to which it exercises jurisdiction’, that is to sav, 
the writs issued by the Court cannot run beyond 
the territories subject to its jurisdiction. Second¬ 
ly, the person or authority to whom the High 
Court is empovvered to issue such writs must be 
‘within those territories’ which clearly implies 
that they must be amenable to its jurisdiction 
either by residence or location within tho*e 
territories.” 

Repelling the contention, based on the observa¬ 
tions in — ‘AIR 1S43 PC 164 (B\ that the High 
Court had jurisdiction because the question re¬ 
ferred to the Commission related to the respon¬ 
dent’s right to sit and vote in the Legislative 


Assembly at Madras and the parties to the dis¬ 
pute also resided in the State of Madras, their 
Lordships observed: 

“We cannot accede to this argument. The rule 
that cause of action attracts jurisdiction in suits 
is based on enactment and cannot apply to 
writs issuable under Art. 226 which makes no 
reference to any cause of action or where it 
aiises but insists on the presence of the person 
or authority ‘within the territories’ in relation 
to which the High Court exercises jurisdiction ” 
Their Lordships further disagreed with the view 

“that if a tribunal or authority permanently 
located and normally carrying on its activities 
elsewhere exercises jurisdiction within those 
territorial limits so as to affect the rights ol 
the parties therein, such tribunal or authority 
must be regarded as ‘functioning’ within the 
territorial limits of the High Court and beinp 

therefore amenable to its jurisdiction under 
Article 226.” 1 


The test of jurisdiction applied by their Lordships 
was the residence or location within the territorial 
limits ox the High Court, of the person or authority 
to whom the writ was to be issued and 
obviously the same limitation would apply to the 
case of Government, After the decision of their 
Loidships of the Supreme Court, the correctness 
of the decisions reported in — ‘Maqbulunisa v 
Union of India’, AIR 1953 All 477 (FB) (D); 
‘Ranganathan v. Madras Electric Tramway (1904) 
Ltd.’, AIR 1952 Mad 659 (E), or even — ‘AIR 1952* 
Bom 449 (A), which proceeded on the assump¬ 
tion that because the person, authority or Gov¬ 
ernment exercises jurisdiction or power within the 
territorial limits of the High Court, they should 
be deemed to be functioning within those terri¬ 
tories — a contention which has been repealed by 
the Supreme Court is open to doubt. 


(7) However, in ‘Election Commission v. Saka 
Venkata Rao (C)’, their Lordships of the Supreme 
Court have left open the question of jurisdiction 
in a case where the original authority is located 
in one State and the appellate authority in 
another State as in the mining cases before us 
Jurisdiction in such cases will, in our opinion’ 
depend upon the answer to the question as to 
which authority would be deemed to hav« passed 
the order to which finality is attached under the 
statute. There may also be cases where the order 
passed by the authority in one State has to be 
executed by the authorities permanently located 

T 4 .u ' a ^ e ' How two conditions of 

Art. 226 of the Constitution will work in all such 

cases will depend upon the facts of each case. 
For purposes of the instant proceedings we do not 
propose to consider finally the question of juris¬ 
diction in all its ramifications as we are satisfied 
that on merits no interference is called for in 
any case. 


(8) The issues involved in the instant cases mav 
be summarised as below: 

(1) M. P. Nos. 259. 260, 262 and 301 of 1952 and 
79 of 1953: Whether the State Government 
has power under the Rules to refuse a pro¬ 
specting license in respect of land which was 
once the subject of a grant that has laosed 

(2) M. P. No. 261 of 1952: Whether the State 
has power under the Rules to give prefer¬ 
ence to an application for a mining lease 
over that for a prospecting license, even if 
it is of a later date. 

<3) fL S 1 of 3951: Whether a direction 

for the retirement of a civil servant, after 
determining the date of birth, on the ground 
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inat he has attained the age of superannua- the Local Government passed in any particular 

tion, constitutes removal within the meaning case, should be deemed to lie with the applicant 

of Art. 311. who was the first to file his application with the 

(9) Under item 36, List I of the Government of Collector. Supplementary Instruction 1 under this 

India Act, 1935, (corresponding to item 54 of List rule down that the remarks contained in 

I of the 7th Schedule of the Constitution) the Supplementary Instruction 1 under Rule 23 were 

competent authority to legislate for the regula- applicable to applications for mining leases. It 

tion and development of minerals was the Central lurcher provided: 

Legislature, which, in exercise of its powers, “An application for a mining lease has no prio- 
enacted the Mines and Minerals (Regulation ana rity over one for a prospecting license if the 

Development) Act, 1943, (hereinafter called the latter is presented before it. Where, however, 

Act». The Central Government acting under the the priority of each is doubtful, due considera- 

powers conferred by Section 5 of the Act, framed tion may reasonably be paid to the readiness 

certain rules for regulating the grant of pro- of an applicant to take out a mining lease in 

specting licenses and mining leases. These rules the first instance.” 

are styled as 'The Mineral Concession Rules, 1949’ Rule 55 dealt particularly with the question of 

(hereinafter called the New Rules). These Rules priority in case simultaneous applications for 

have recently been augmented by S. R. O. 1502. prospecting license and mining lease were made, 

dated the 29th July 1953, published in the Gazette Relevant extract from this rule is reproduced 

of India, August 1. 1953. As these rules were not below: 


in force at the time the impugned orders were 
passed, they are not relevant and have evidently 
no retrospective effect for purposes of these pro¬ 
ceedings. 

Prior to the enactment of 1948, grants were 
governed by the rules framed by the Government 
of India under resolution No. 7252-7581-121, dated 
the 15th September 1913, and the supplementary 
instructions issued by the Local Governments 
thereunder from time to time. These rules will 
hereinafter be called the Old Rules. 

(10) Under Rule 22 of the Old Rules, the power 
to grant a prospecting license vested in the Col¬ 
lector, subject to the control of the Local Gov¬ 
ernment. In the case of two or more applications 
affecting the same land, the prior right to a 
license, subject to any order to the contrary which 
the Local Government in its discretion passed in 
any particular case, lay with the applicant wno 
was the first to file his application with the Col¬ 
lector (Rule 23). Under Supplementary Instruc¬ 
tion 2 framed under Rule 23, no area which was 
once the subject of a grant could be treated as 
available for regrant unless the order passed on 
the notice of relinquishment tendered by the 
licensee or lessee or the order regarding the can¬ 
cellation or the expiration was entered m the 
Standard Register, that is to say. unless the in¬ 
formation that the area was available was open 

to the public. _ , 

R,ule 27 prescribed the form of the Standaid 
Register. Supplementary Instruction 1 made under 

this rule laid down: 

“In the case of relinquishment or cancellation of 
p concession, the date on which it is available 
for regrant should be fixed by the Deputy Com¬ 
missioner himself on receipt of Government 
orders and noted in column 23 of the register. 
Priority will count from the date so fixed unless 
the Local Government orders the disposal of the 
concession in accordance with rule ^6. 

Rule 56 empowered the Local Government to offer 
a fresh concession to the person whose prospect- 
in 0- license or mining lease was cancelled, or to 
c e fi the concession by auction or private treaty 

or otherwise. 

(11) As regards the mining leases, the appli¬ 
cations were directed- under Rule 34 to be sent by 
the Collector to the Local Government which, 
under Supplementary Instruction 1, was the only 
authority to grant the lease. Rule 42 provided for 
the determination of priority in case two or more 
applications affecting the same land were made. 
It provided, in terms similar to rule 23. that the 
prior right to a lease, subject to any order which 


“When both an application or applications for a 
prospecting license and an application or appli¬ 
cations for a mining lease are presented in 
respect of the same area, the applicant or appli¬ 
cants for a mining lease not being in possession 
of a prospecting license in respect of that area, 
the prior right to the concession whether license 
or lease shall, subject to any order which the 
Local Government may pass in any particular 
case, be deemed to lie with the applicant who 
x x x shall have been the first to file 
his application with the Collector: Provided that 
if the prior right to the concession is held to 
lie with an applicant for a lease the Local Gov¬ 
ernment may. in its discretion, grant him a 
license instead.” 


(12) It wall appear from the above that the 
right to grant or refuse a prospecting license or 
a mining lease vested under the Old Rules in 
the Collector or the Local Government, as the 
case was one of license or lease. This was only 
an ordinary incident of ownership where- the 
mines or minerals were the property of Govern¬ 
ment. The term ‘right’ was used in the rules 
dealing with the question of priority, but it is 
obvious that it was not meant to be used as 
against the Government. It was only as between 
the various applicants for grants in respect of 
the same area that the question of right could 
arise. Even then this was subject to the over¬ 
riding power of the Local Government to pass an 


)rder to the contrary in any particular case. 

(13) Similar provisions, excepting that of prio¬ 
rity between an application or applications for a 
prospecting license and an application or applica- 
ions for a mining lease, were made in the 
Mineral Concession Rules. 1949. Rule 17 of these 
lilies prescribes the right of the State Govern¬ 
ment to grant or refuse a license, in substitution 
pf the power that formerly vested in the Collector 
subject to the control of the Local Government. 
Ftule 20 prescribes a form of the Standard Register. 
The items to be specified in it, subject to certain 
idditions or alterations, are analogous to those 
prescribed in rule 27 of the Old Rules. Rule 18 
leals with the question of priority in case more 
:han one application is received for a license, 
and is reproduced below: 

“If more than one application regarding the same 
land is received, preference shall be given to 
the application received first, unless the State 

Government, for any special reason, and with 
the prior approval of the Central Governme 
decides to the contrary.” 

(14) Similar provisions were made in respect of 
mining leases. Although there is no direct rule 
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regarding the right of the State Government to 
grant or refuse a lease, similar to rule 17, this 
right is implicit in rule 28 which is reproduced 
below: 

“(1) The application shall be accompanied by a 
fee of Rs. 200/-. If the State Government 
refuses to grant the lease applied for or if 
the applicant refuses to accept the lease on 
account of any special condition imposed 
therein under sub-rule (3) of rule 41, the fee 
shall be refunded. 

(2) When an application for a mining lease is 
refused by the State Government, intima¬ 
tion of the refusal shall be given to the 
applicant in writing.” 

Rule 32 is in terms similar to rule 18 and deter¬ 
mines the question of priority when more than 
one application for a lease is received in respect 
of the same area. In the New Rules prior to 
their amendment there was no provision to deter¬ 
mine priority in case applications both for a 
license and lease were received. 

(15) These rules also do not create any right 
in the applicant, to a license or lease, as against 
the Government. It was, however, urged that in 
the absence of any provision in the New Rules 
requiring an entry to be made in the Standard 
Register that an area is made available for 
regrant, it should be deemed that in all cases 
where the prior grant had terminated, the land 
automatically became available for regrant. Such 
& construction would militate against the inci¬ 
dents of ownership and cannot be accepted. An 
owner is ordinarily entitled freely to decide whe¬ 
ther or not, and when, he would like to m°ke his 
property open for any disposition or grant, and 
even if he were to use this right capriciously, it 
cannot be the subject of any legal action. In the 
absence of any provision to the contrary, it must, 
therefore, be held that when a prior license or 
lease had been relinquished or cancelled, the 
land did not automatically become available for 
regrant and it was open to the Government to 
decide whether it should or should not be grant¬ 
ed again. In this view, the following direction, 
namely, 

“No area will, however, be treated as available 
for regrant, unless an entry to that effect is 
made in the standard register and the infor¬ 
mation is open to the public”, 

contained in the Commerce and Industry De¬ 
partment Notice, dated the 20th March 1951, (pub¬ 
lished in M. P. Gazette, March 23, 1951, Part I, 
page 189), cannot be said to be in derogation of 
any provision of the Mineral Concession Rules. 
1949. It, therefore, follows that the State Gov¬ 
ernment had the power to refuse to grant a pros¬ 
pecting license in Miscellaneous Petitions Nos. 
259, 260, 262 and 301 of 1952 and 79 of 1953, on 
the ground that the areas were not available for 
regrant. 

(16) Turning now to the question of priority 
between qn application lor a license and one for 
a lease, a point which is involved in Miscellane¬ 
ous Petition No. 261 of 1952, there was, as al¬ 
ready stated, no provision in the Mines Conces¬ 
sion Rules, 1949, at the relevant date, similar to 
rule 55 ot the Old Rules. It was, however, con¬ 
tended that in view of the Commerce and In¬ 
dustry Department Notice referred to above, the 
old practice in this regard should be deemed to 
govern the present case. The relevant extract 
from the Notice is reproduced below : 

“3. In cases of applications received both for 
prospecting licence and mining lease in respect 
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of the same area, the application for mining 
lease would not have any preference over the 
application for prospecting licence, e:<5cept in 
the case of an area which was held on mining 
lease by someone previously and is available for 
regrant. No area will, however, be treated as 
available for regrant, unless an entry to that 
effect is made in the standard register and the 
information is open to the public.” 

The above para of the Notice excluded cases from 
the operation of the rule, in which the area was 
previously the subject of a mining lease. The 
land involved in Miscellaneous Petition No. 261 of 
1952 was held under a mining lease by Shamji 
Naranji prior to its regrant and consequently that 
case is not governed by the rule laid down in 
the Notice. The intention of Government, when 
tlie decision was taken, obviously was that the 
land, if once held under a mining lease, should, 
il' necessary, be made available for mining pur¬ 
poses in the interest cf the development of the 
industry, and should not be relegated to the in¬ 
ferior prospecting operations. Rule 55 of the Old 
Rules, in its turn, was subject to any order which 
the Local Government passed in any particular 
case. This gave full discretion to the Local Gov¬ 
ernment not to apply the rule of precedence in 
any case it thought fit. 

Under the New Rules, as originally framed, 
Government was not, therefore, trammelled by 
any considerations of precedence when there was 
competition between an application for a license 
and that for a lease, and was free to select any 
of them according as it considered one operation 
more appropriate than the other in any given 
case. Even if. however, the instant case were to 
be decided with reference to the old rule, it can¬ 
not be urged that the Government should not 
have exercised its discretion or power in favour of 
one party as against the other. Such a conten¬ 
tion is beyond the limits set out in — ‘Veerappa 
Pillai v. Raman and Raman Ltd.’, AIR 1952 SC 
192 (P) by their Lordships of the Supreme Court, 
within which High Courts can act under Article 
226. 

(17) This brings us to the last case, that is 
Miscellaneous Petition No. 51 of 1953, in which 
the- question involved is whether the order direct¬ 
ing the retirement of the petitioner on the 
ground that he has attained the age of super¬ 
annuation is one of removal from service within 
the meaning of Article 311. In order to properly 
appreciate the case, it is necessary to understand 
some of the salient facts. 

(18) The petitioner N. N. Ghosh entered rail¬ 
way service in the year 1919. According to the 
General Conditions of Service governing railway 
employees, he executed a service agreement as 
required by rule 143. in which ostensibly the date 
of his binh is shown as 10-3-1902. It is, however, 
contended by the Department that the year 
••1902“ in the said date is an act of interpolation. 
Rule 144 of the General Conditions required him 
to declare his date of birth at the time he joined 
service, which was entered in his record of ser¬ 
vice in his own hand. In the record of service, 
the paper where the year was entered is torn. 
The Department has, however, filed a copy of the 
record of service in which the date of birth is 
entered as 10-3-1898. This date appears to find 
support lrom the age as found during his perio¬ 
dical medical examinations. In the years 1940, 
1947 and 1948 his age was noted respectively as 
43, 50 and 51 years by the certifying doctor 
which corresponds with 1898 as the‘year of his 
birth. However, in the enclosure to letter No. E4/90 
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r?ffin dated ^.u 9 r 1926, from the District Commercial 
T. c p e ‘', Chakradharpur to the Superintendent 

E i Q?fr U t ^ the dare of hls birth is sh own 

as iu-d-1902. In the enclosure to a similar letter 

10 2 e iqoo 8 h, 9 f 19 -V ll ? 9 f d \ te of birth is shown as 
ht I- relates to another person by name 

i^nr ? M° Se ’ ^ h0se staff No * 13 11110 as against 
12408 oi the petitioner. According to the peti- 

i n 5 date 10 "3-1902 entered in letter No. 

E4 JO, dated 6-9-1926, was taken from the service 
documents. 

.. xt * s also contended that the date as entered 
ln i * , record of service is binding under sub¬ 
rule (3), rule 144 of General Conditions of Ser- 

+ ,? n , cbe . °ther hand, the Department con- 

tends that this date was inadvertently entered in 
the said letter trom the interpolated documents 
and is not authentic. 

(19) Under Chapter XVII of General Conditions 
oi Service, rules regarding Conduct and Disci¬ 
pline are laid down. Rule 1702 prescribes the 
penalties among which removal from service is 

ltem 1708 ^ a ^ 7S down the circumstances 

in which this penalty may be imposed, none of 
which apply to this case. There are other Codes 
regulating the conduct and discipline of different 
Classes of civil servants, amongst them being 
Civil Services (Classification, Control and Ap¬ 
peal) Rules which have similar provisions re¬ 
garding punishment. These Rules were considered 
in the case of — ‘Satish Chandra v. The Union 
of India’, AIR 1953 SC 250 (G), in which it was 
held that the termination of service by notice in 
accordance with the terms of employment was 
neither dismissal nor removal within the meaning 
of Article 311. The implication of this decision is 
that Article 311 contemplates dismissal or re¬ 
moval by way of punishment which is meted out 
for some act or default of the civil servant. The 
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", tb ® d ?, te °! bil L th as recorded in accordance 
with the rules shall be held to be binding and 

subsequently/’ ° f SUCh date ShaU be permitted 

This provision, however, is apparently directed 
against the employee and not against the De¬ 
partment. Moreover, the provision contemplates a 
Tl w " ere there is no dispute regarding the date 

?xn, blr J l, as . entered in the service documents. 
Wheie this is a matter of dispute, the power to 
order retirement on the ground of superannua¬ 
tion, wnich vests in the Department, can only be 
exercised after the date which as entered in the 
service documents is ascertained. The determina¬ 
tion of this question cannot, therefore, be said to 
be outside the jurisdiction of the authorities who 
initially passed and subsequently upheld the 
order of retirement in the instant case. 

(22) The result is that all the petitions fail 
and are dismissed with costs. Cost of the respon¬ 
dents shall be paid by the petitioners. Counsel’s 
fee Rs. 50/- in each case. 

A/D.R.R. Petitions dismissed. 
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FULL BENCH 

SINHA C. J., MUDHOLKAR AND BHUTT JJ. 

Hari Vishnu Kamath, Petitioner v. Ahmad Syed 
Isak and others, Respondents. 

Misc. Petn. No. 174 of 1953, D/- 4-11-1953. 

T* (a) Constitution of India, Arts. 226, 227, 329 
— Writ against decision of Election Tribunal — 
(Representation of the People Act (1951), Ss. 80, 
100) — (Representation of the People (Conduct 
of Elections and Election Petitions) Rules (1951), 

R. 47 (1) (c) — AIR 1951 Nag 58 (FB), Dissented 
from. 


terms, viz., dismissal, removal and reduction in 
rank, which find place in Article 311, are pre¬ 
sumably taken from the disciplinary Codes in 
which these expressions find place. They have, 
therefore, obvious reference to termination of 
service or reduction in rank as a result of the 
infliction of punishment. In this view, where 
there is termination of service without reference 
to punishment, the case would not be covered by 
Article 311. This was also the view taken in — 
‘Kewal Mai v. Heta Ram’, AIR 1952 Raj 17 (H). 

(20) Applying the above principle in the in¬ 
stant case, there can be no doubt that if retire¬ 
ment of the petitioner was directed in the ordi¬ 
nary course, it would not be a case of removal 
within the meaning of Article 311. Does the fact 
that his retirement has been ordered as a result 
of the finding regarding the date of his birth, 
make any difference in the case? We think not. 
Even if the finding be irregular or even per¬ 
verse, the result that has followed from it does 
not amount to punishment and cannot, there¬ 
fore, be deemed to be a matter which is covered 
by Article 311. 

(21) The provision of Article 226 was sought to 
be attracted in the case on the ground that there 
was a contravention of Article 311 in so far as 
no reasonable opportunity is said to have been 
given to the petitioner to show cause against the 
proposed action. As the case is not governed by 
Article 311. obviously the ground urged for inter¬ 
ference under Article 226 fails. In passing, how¬ 
ever, we may mention that this does not appear 
to be a case of wrongful assumption of juris¬ 
diction by the Railway authorities who passed or 
upheld the order of retirement. It is true that 

rule 144(3) of General Conditions of Service lays 
down that 


Per Sinha C. J.: The High Court has no 
jurisdiction to entertain a petition to quash 
the decision of the Election Tribunal. When 
the Constitution itself has clearly indicated 
its intention by laying down that matters 
relating to elections shall be out of reach of 
litigation in the ordinary Courts of the land 
and has authorized Parliament to enact 
detailed rules bearing on that subject, the 
inference is clear that articles like 226 and 
227 of the Constitution conferring as they do 
very wide powers of interference by the High 
Court should be out of the way so far as 
electoral matters are concerned. AIR 1953 
Nag 357, Approved. (Para 20) 

Article 329 (b) of the Constitution read with 
S. 80. Representation of the People Act leave 
no manner of doubt that only one challenge 
to the result of an election is contemplated 
by the Constitution, and that challenge is 
by an election petition. Once an election 
petition has been filed and has been deter¬ 
mined by the Election Tribunal as set up by 
the Act of 1951 the remedy to persons inter¬ 
ested in questioning the result of elections is 
exhausted and the door completely barred 
against any further questioning of the result 
of an election. (Para 16) 

The same matter may be put in another 
form by saying that the Constitution and the 
Indain Parliament when enacting the Repre¬ 
sentation of the People Act, 1951 intended that 
there should be no conflict of decision on the 
question of disputed elections between the 
determination made by an Election Tribunal 
and that made by any other Court, including 
the High Courts in India. (Para 17) 
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The matter may be looked at from yet 
■another point of view. It cannot be contended 
that the petitioner or any citizen of India in 
the position of the petitioner had any rights 
at the common law to be declared elected to 
the Union or the State Legislatures. Such a 
right of seeking election and sitting in Parlia¬ 
ment or in a State Legislature is a creature 
of the Constitution. That very Constitution 
has provided a special remedy for enforcing 
that right. It is clear therefore that it is only 
that remedy and no other which is available 
to a person who challenges an election. AIR 
1952 SC 64. Foil.; (1859) 6 CB (NS) 336; 1919 
AC 368; 1935 AC 532 and AIR 1240 PC 105, 
Ref. (Para 18) 

(Per Bhutt J.): The plain words of Art. 329 
mean nothing else than that the exclusion of 
the jurisdiction of all Courts, including the 
High Court, in electoral matters is absolute 
and complete, and the provision of a machi¬ 
nery for determining them does not indicate 
that such matters become justiciable after the 
remedy provided in the Article is exhausted. 
However, giving the fullest amplitude to Art. 
329 (b) of the Constitution, there may still 
be cases where the power of the High Court 
under Art. 226 may not be excluded. Such 
may, for instance, be jurisdictional or proce¬ 
dural defections, by the Tribunal during the 
conduct of the proceedings, which may 
seriously prejudice the course of the trial. Or 
there may even be a case where the order of 
the Tribunal is so patently and manifestly 
subversive of its real intendment that to give 
effect to its own decision may not amount 
to interference with the election. Interference 
in such cases may not violate and may even 
subserve the purpose of Art. 329 (b). Case law 
discussed. (Paras 102, 110, 113) 

(Per Sinha C. J. and Bhutt J.): Article 227 
of the Constitution was not intended to vest 
the High Courts with powers of judicial inter¬ 
ference in contradistinction to administrative 
control. Such an administrative control can 
be exercised by the High Court only in rela¬ 
tion to inferior tribunals. The Constitution 
does not contemplate an election tribunal to 
be of such character as to come within the 
purview of Art. 227 of the Constitution. AIR 
\ 1951 Nag 58 (FB), Dissented from. 

(Paras 28, 95) 

(Per Mudholkar J.): Article 226 enables the 
High Court to issue a direction, order or writ 
to any person or authority within the terri¬ 
torial limits of its jurisdiction. Thus, for the 
issue of a direction, order or writ there must 
be in existence either a person or an authority 
within the territorial jurisdiction of the High 
Court. The Election Tribunal is no doubt an 
authority but having been appointed by the 
Election Commission for a specific purpose 
cannot be deemed to exist after that purpose 
is served. In other words, an Election Tri¬ 
bunal stands dissolved automatically after it 
gives its decision in the cases sent to it by 
the Election Commission for decision. Conse¬ 
quently no direction, order or writ can be 
made to it. Since that is the position Art. 226 
is not available. Though Art. 226 cannot be 
availed of by the High Court, Art. 227 of the 
Constitution can be availed of. The Election 
Tribunal having been constituted for a limited 
purpose must be deemed to be a Tribunal of 
limited jurisdiction and thus amenable to the 
Jurisdiction of the High Court under Art. 227 
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of the Constitution. Article 329 (b) provides 
that election disputes should be adjudicated 
upon by an Election Tribunal and none else. 

It follows therefore that the Election Tribunal 
alone can adjudicate upon election disputes 
and the High Court has no jurisdiction to 
enquire into them even under Art. 227 of the 
Constitution. Where what is however chal¬ 
lenged is not the election itself but the deci¬ 
sion of the Tribunal and the petitioner also 
wants the High Court to declare the election 
of the respondent void and further wants 
that he himself be declared elected, although 
neither of these two reliefs can be granted to 
the petitioner by the High Court in view of 
the provisions of Art. 329 (b) these reliefs are 
separable from the first relief which he has 
claimed, that is, of quashing the order of the 
Tribunal. Only such matters as are dealt with 
in Art. 329 are excluded from the considera¬ 
tion by the High Court under Arts. 226 and 
227 of the Constitution. Finality is not given 
by Art. 329 (b) to the order of the Tribunal 
nor is the order placed beyond the purview 
of the High Court. To the limited extent, 
therefore, of considering whether the Election 
Tribunal has complied with the provisions of 
the law or has failed to exercise the jurisdic¬ 
tion vested in it by law, it must be held that 
the High Court, at any rate, has jurisdiction. 
The respondent was not elected as a result 
of the decision of the Election Tribunal but 
as a result of the counting of votes by the 
Returning Officer. If, therefore, the High 
Court were to set aside the order of the 
Election Tribunal the result of the election 
will not be affected. The only consequence of 
this order would be that the election petition 
will have to be decided afresh. 

(Paras 56, 57, 58, 61, 62, 65, 66, 67, 68, G9, 70) 

(Per Sinha C. J. and Bhutt J.): Assuming 
that the election tribunals are not superior 
tribunals of exclusive jurisdiction, whose 
determinations are not amenable to the spe¬ 
cial powers given to the High Courts under 
Arts. 226 and 227 of the Constitution, where 
the tribunal held that the provisions of R. 47 
(1) (c) of the Representation of the People 
(Conduct of Elections and Election Petitions) 
Rules, 1951 were mandatory and not merely 
directory and that therefore the votes found 
in the boxes at the polling stations at a cer¬ 
tain place were invalid votes which should 
not have been taken into account in deter¬ 
mining the majority of valid votes, but the 
Tribunal held that the result of the election 
nad not been materially affected by the 
illegality complained of it cannot be said that 
the election tribunal has either exceeded its 
jurisdiction or refused to exercise a jurisdic¬ 
tion vested in it by the Representation of the 
People Act, 1951. The utmost that can be 
said is that it has gone wrong in determining 
a question which was within its province to 
decide. (Paras 41, 43, 46, 114, 115) 

(Per Mudholkar J.): The Election Tribunal 
had come to the conclusion that the provi¬ 
sions of R. 47 (1) (c) were mandatory, that 
the Returning Officer ought to have rejected 
371 voting papers because they did not bear 
the prescribed mark, that the Election Com¬ 
mission could not validate these voting papers, 
that the rejection of all such ballot papers 
would have deprived the respondent of the 
marginal advantage of 239 votes and that the 
petitioner should have thus got a majority of 
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valid votes. Having come to this conclusion 
what the Tribunal had to decide was whether 
the result of the election had been materially 
affected by the improper reception of these 
371 votes. Instead of addressing itself to this 
question, the Tribunal proceeded to ascertain 
the eifect of the disregard by the Polling 
Officer of R. 23 read with R. 28. The Election 
Petition was not founded on any allegation 
that the Returning Officer did not do his dutv 
as required by R. 23 (1), which deals with the 
procedure before the recording of votes, or 
any rule other than R. 47 (1) (c). It was 
therefore not open to the Tribunal under 
S. 100 (2) (c), Representation of the People 
Act to consider whether the result of the 
election was affected by a non-comDliance 
with a provision of the rules or the Act other 
than the one complained of. Therefore, in 
taking into consideration the non-compliance 
with the provisions of R. 23 it acted beyond 
its jurisdiction and in failing to consider the 
effect cf the non-compliance with R. 47 (1) 

(c) it failed to exercise the jurisdiction vested 
in it by law. The finding which the members 
of the Tribunal had given regarding the 
nature of the provisions of R. 47 (1) (c) how¬ 
ever did not affect its initial jurisdiction and 
therefore that finding could be questioned 
before the High Court. (Paras 72, 73) 

(b) Constitution of India, Arts. 226, 227 — 
Territorial jurisdiction — (Representation of the 
People Act (1951), S. 88). 

(Per Mudholkar J.): The main S. 88 and 
the proviso of the Representation of the 
People Act (1951) have to be read together 
and after they are so read, it is clear that the 
place of the trial must be situate within the 
State from which the election petition arises, 
and the High Court has jurisdiction to enter¬ 
tain petition under Art. 226 if the Tribunal is 
situate within the territorial jurisdiction of 
the High Court. (1897) AC 647; (1939) 4 All 
ER 464, Rel. on. (Para 76) 

(Per Bhutt J.): The person, authority or 
Government, to whom the writ is issued must 
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mission in regard to the matter, after the 
decision of the Tribunal, is ministerial. The 
Election Commission is not a necessary party 
to the petition under Art. 226 challenging the 
decision of the Election Tribunal because no 
relief is sought against it, and indeed, no 
relief need have been sought against it. Though 
under S. 106, Representation of the People 
Act, the Election Commission is required to 
transmit copies of the order of the Tribunal 
to the Speaker of the House of the People and 
to cause it to be published in the Gazette of 
India and the Gazette of India is published 
under the authority of the Government of 
India and therefore the actual publication has 
to be ordered by the Government of India, 
these facts are not sufficient to warrant or 
necessitate even the joinder of the Govern¬ 
ment of India as a party to the petition. 
(1916) 1 KB 595, Rel. on. 

(Paras 78, 79, 80, 83, 116) 

(Per Bhutt J.): It should not be understood 
that in no case would it be necessary to join 
the Election Commission. In a case where an 
election Commission proceeds to take steps to 
hold a fresh election, it may perhaps be neces¬ 
sary to implead the Commission in the pro¬ 
ceedings in order to give relief to the peti¬ 
tioner. In such an event, it w 7 ould be a ques¬ 
tion if the petition can be entertained, as an 
authority which is beyond the territorial 
limits of the High Court’s jurisdiction would 
be involved. (Para 117) 

(d) Constitution of India, Art. 327 — “Subjecfc 
to the provisions of this Constitution”. 

It would not be correct to hold that Art. 327 
is only subject to the preceding Articles 325 
and 326 and not to other provisions of the 
Constitution for that would be reading in the 
words “Subject to the provisions of this Con¬ 
stitution” a limitation which is not explicit or 
implicit in the expression. (Para 100) 

(e) Interpretation of Statutes — Law of foreign 
countries — (Civil P. C. (1908), Pre.) — (Constitu¬ 
tion of India, Arts. 226, 329). 


be amenable to the High Court’s jurisdiction 
either by residence or location within those 
territories. The power is not exercisable if the 
person, authority or Government functions, 
without physical location or residence, within 
the High Court’s territorial jurisdiction. AIR 
1952 Bom 449; AIR 1953 All 477 (FB); AIR 
1952 Mad 659, held no longer good law after 
AIR 1953 SC 210. (Para 89) 

t (c) Constitution of India, Arts. 226, 227 — 
Parties to petition — (Representation of the 
People Act (1951), Ss. 105, 106, 107) — AIR 1953 
Nag 357, Dissented from. 

(Per Mudholkar and Bhutt JJ.): The Elec¬ 
tion Tribunal is not an ‘amanuensis’ of the 
Election Commission. On the other hand, it 
is the Commission which has to give effect to 
the decision of the Tribunal: The Commission 
has to register the decision of the Tribunal 
and have it published in the manner set out 
in S. 106, Representation of the People Act 
and in that sense it may perhaps be permis¬ 
sible to regard it as the ‘amanuensis’ of the 
Tribunal but not ‘vice versa’. There is 
nothing in the Representation of the People 
Act nor in the Constitution which enables the 
Election Commission to adopt the order of the 
Tribunal and thus make it its own. On the 
other hand, Ss. 106 and 107 both make it 
clear that the function of the Election Com* 


(Per Bhutt J.): In order to understand the 
limitation imposed by Art. 329 of the Consti¬ 
tution on the power of the High Courts under 
Art. 226. it is first necessary to read and 
interpret the relevant provisions of the Con¬ 
stitution itself. It is only when any doubt or 
incongruity arises on giving a plain meaning 
to the words that are used, that the law or 
practice of foreign countries may prove useful 
as a guide but not as an authority. (Para 96) 
Anno: Civil P. C., Pre. N. 16 Pts. 1, 2, 3. 
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OPINION. 

SINHA C. J.: 

This application under Arts. 226 and 227 of the 
Constitution impugns the order of the Election 
Tribunal (respondents 6 to 8) constituted to de¬ 
termine the election petition filed by the petitioner 
challenging the declaration by the returning offi¬ 
cer that the first respondent had been duly elect¬ 
ed to the House of the People from the Hcshanga- 
bad Parliamentary constituency in the State of 
Madhya Pradesh. Respondents 2 to 5, besides the 
petitioner, were the other candidates who had 
been duly nominated for the same seat. Of them, 
respondents 4 and 5 had withdrawn their candi¬ 
dature. The votes polled by the 'petitioner and 
the first three respondents who actually contest¬ 
ed the election were declared to have been as 


under: 

(1) Petitioner 65201 

(2) First respondent 65375 

(3) Second respondent 20653 

(4) Third respondent 13609 


(2) The petition averred that in the ballot boxes 
used at Sobhapur polling stations, ballot papers 
bearing marks different from those prescribed for 
use at those polling stations were found, that they 
should have been rejected in view of the provi¬ 
sions of R. 47 prescribed under the Represents 
tion of the People Act, 1951; and that these votes 
were illegally counted as valid votes by the re¬ 
turning officer with the result that the first respond¬ 
ent was declared to have secured the largest num¬ 
ber of valid votes whereas if the rule aforesaid 
had been properly applied and the votes afore¬ 
said rejected the petitioner would have been de- 
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dared to have secured the largest number of 
valid votes. Other irregularities were also alleg¬ 
ed by the petitioner, but the petition has been 
mainly founded on the irregularity or illegality 
aforesaid. 

(3) In view of the allegations aforesaid the peti¬ 
tioner contended that the declaration of respond¬ 
ent no. 1 as having been duly elected was illegal 
and void; that the result of the election was mate¬ 
rially affected by the illegality committed by the 
returaing officer in counting those invalid votes 
polled at the Sobhapur polling stations; and 
finally that on a proper and legal counting of the 
votes in accordance with the prescribed rules the 
petitioner was entitled to be declared to have been 
duly elected to the seat in question. 

(4) The tribunal by a majority of 2 to 1 held 
that the provisions of R. 47(l)(c) of the Repre¬ 
sentation of the People (Conduct of Elections and 
Election Petitions) Rules, 1951 were mandatory & not 
merely directory and that therefore the votes found 
in the boxes at the polling stations at Sobhapur were 
invalid votes which should not have been taken 
into account in determining the majority of valid 
votes. But the Tribunal held that the result of 
the election had not been materially affected by 
the illegality complained of. This decision of the 
Tribunal ha.s been questioned by the petitioner 
as illegal and without jurisdiction. The petitioner 
has gone to the length of contending that the 
Tribunal could not have come to any other con¬ 
clusion under the law than that the petitioner had 
been duly elected and that the election of res¬ 
pondent no. 1 was void. The petition prayed (1) 
that a ‘writ* in the nature of a ‘certiorari’ be 
issued to quash the order of the Election Tribunal, 
and (2) that the election of the first respondent, 
be declared void and in that seat the petitioner 
be declared to have been duly elected. 

(5) Preliminary objections were taken on behalf 
of the first respondent to the hearing of the appli¬ 
cation on the grounds that the application was 
misconceived, that no ‘writ’ of the nature prayed 
for by the petitioner could^ be issued against the 
respondents, that this Court could not recall the 
notification of the order of the Election Tribunal 
issued by the Election Commission of India, in 
the absence of the Election Commissioner, and 
finally that this Court had no jurisdiction under 
Arts. 226- and 227 of the Constitution to go into 
the matter of election petitions. 

(6) On merits also the first respondent contest¬ 
ed the position taken by the petitioner in his 
election petition and in this Court'with respect 
to the conclusions of the Election Tribunal and 
its pov/ers. It was denied that the Election Tri¬ 
bunal had proceeded on a wrong view of the law 
or that it had assumed jurisdiction which it did 
not possess or that there was any error of law- 
apparent on the face of the record, or that there 
had been any miscarriage of justice. 

(7) Though in terms the petition prays for a 
‘writ’ of ‘certiorari’ quashing the order of the 
Election Tribunal and lor a declaration that the 
election of the first respondent be declared void 
and that in that seat the petitioner should be 
declared to have been duly elected, the learned 
counsel for the petitioner contended that his posi¬ 
tion was that the Election Commission had gone 
beyond its jurisdiction in comine: to the conclu¬ 
sion that the election had not been materially 
affected by the irregularity in counting votes 
which in law had been found to be invalid. The 
contention on behalf of the petitioner was not 
that the Election Tribunal had not the jurisdic- 
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tion to go into the merits of the controversy bet¬ 
ween the parties, but that it had gone beyond 
its jurisdiction in dealing with the question whe¬ 
ther the result of the election had been materially 
affected by the irregularity or the illegality com¬ 
mitted by the returning officer in counting such 
votes as have been found to be invalid in view 
of the prescribed rules. 

(8) Tire learned counsel on behalf of the first 
respondent, who only was represented before us, 
contended that in view of the provisions of Art. 
329 (b) of the Constitution this Court could not 
go into the merits of the decision arrived at by the 
Election Tribunal. It was further argued that 
even assuming that this Court had the jurisdic¬ 
tion to examine the conclusions arrived at by the 
Election Tribunal it should be held that the'’Flec¬ 
tion Tribunal had not gone beyond its jurisdiction 
in arriving at its conclusions. A good deal of 
argument was directed on both sides to the ques¬ 
tion whether R. 47 was mandatory or only 
directory. 

(9) It is manifest that this Court has first to 
determine whether it has any jurisdiction under 
Arts. 226 and 227 or under either of them to go 
into the merits of the decision arrived at by the 
Election Tribunal or whether it can go into the 
question of the extent of the jurisdiction of the 
Election Tribunal if it is found that the juris¬ 
diction of this Court is barred by Art, 329(b) of 
the Constitution to go into the questions raised 
by the election petition before the Election Tri¬ 
bunal. It is therefore necessary to decide at the 
very outset whether this Court has the jurisdic¬ 
tion to entertain this petition either under Art. 
226 or Art. 227 of the Constitution and examine 
for itself the conclusions arrived at by the Elec¬ 
tion Tribunal or even the question of the extent 
of the jurisdiction of the Election Tribunal; and 
if so. whether the Election Tribunal had in com¬ 
ing to any of its conclusions usurped a jurisdic¬ 
tion not vested in it by law. 

(10) The relevant portions of Art. 329 are in 
these v/ords : 

“Notwithstanding anything in this Constitution— 


(b) no election to either House of Parliament 
or to the House or either House of the Legis¬ 
lature of a State shall be called in question ex¬ 
cept by an election petition presented- to such 
authority and in such manner as may be pro¬ 
vided for by or under any law made by the 
appropriate Legislature.” 

In order to determine the exact scope of these 
provisions, we have to examine the scheme of the 
Constitution in relation to election matters. Part 
15 deals with elections. Article 324 vests in the 
Election Commission the superintendence, direction 
and control of elections to Parliament and to the 
Legislature of every State. It also vests in the 
Election Commission the superintendence, direc¬ 
tion and control of the preparation of the elec¬ 
toral rolls, and the appointment of Election Tri¬ 
bunals for the decision of doubts and disputes 
arising out of or in connexion with such elections. 
Article 327 contemplates that Parliament shall 
have power to legislate with respect to all mat¬ 
ters relating to or in connexion with election to 
either House of Parliament or to the State Legis¬ 
latures as also to ma*ke by law provision for the 
preparation of electoral rolls, the delimitation of 
constituencies, and other connected matters. 

Similar power is contemplated by Art. 328 for 
the Legislature of a State, in so far as Parliament 
has not made provision with respect to elections 
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to the Legislature of a State, including the pre¬ 
paration of electoral rolls and other allied mat¬ 
ters. It is in pursuance of the power contained 
in Art. 327 that Parliament has enacted the Re¬ 
presentation of the People Act, 1950 (43 of 1950) 
providing for the allocation of seats and delimi¬ 
tation of constituencies in the House of the People 
and the Legislatures of the States, the qualifica¬ 
tion of voters and the preparation of electoral 
rolls, and has enacted the Representation of the 
People Act, 1951 (43 of 1951) to provide for the 
conduct of elections to Parliament and to the 
Legislatures of States, the qualifications and dis¬ 
qualifications for membership, and the decision 
of doubts and disputes arising out of or in con¬ 
nexion with such elections. Article 329 of the Con¬ 
stitution has provided that such of the provisions 
of the two Acts aforesaid as are specified in Art. 
329, Cls. (a) and (b), shall not be questioned in 
any Court. 

(11) Article 329 starts with the ‘non-obstante’ 
clause ‘Notwithstanding anything in this Constitu¬ 
tion'. A good deal of argument was directed to the 
scope of the application of this clause. On behalf of 
the petitioner it was contended with reference to 
the provisions of Cl. (b) of Art 329 that what has 
been excluded from the jurisdiction of the Courts 
is the matter of elections and not the decision of 
the election Tribunal. On behalf of the first res¬ 
pondent, on the other hand, it has been contended 
that the matter of election to Parliament and to 
the Legislature of a State has been entirely placed 
beyond challenge in any Court of law, and it has 
further been added that ‘election’ in Art. 329 (b) 
has been used in its widest significance, that is 
to say, election ending up with the final declara¬ 
tion of the return of a member to either House 
of Parliament or to the Legislature of a State, so 
that even the result depending upon the decision 
of the Election Tribunal is also within the mean¬ 
ing of Cl. (b) of Art. 329. 

(12) The following observations of their Lord- 

ships of the Supreme Court in — ‘N. P. Ponnu- 
swami v. Returning Officer Namakkal Constitu¬ 
ency’, AIR 1952 SC 64 at pp 67-68 (A), may be 

usefully reproduced here: 

‘As we have seen, the most important question 
for determination is the meaning to be given 
to the word “election” in Art. 329 (b). That 
word has by long usage in connection with the 
process of selection of proper representatives in 
democratic institutions acquired both a wide 
and a narrow meaning. In the narrow sense, it 
is used to mean the final selection of a candi¬ 
date which may embrace the result of the poll 
when there is polling or a particular candidate 
being returned unopposed when there is no poll. 

In the wide sense the word is used to connote 
the entire process culminating in a candidate 
being declared elected. 

In — ‘Srinivasalu v. Kuppuswami’, AIR 
1928 Mad 253 at p. 255 (B), the learned Judges 
of the Madras High Court after examining the 
question, expressed the opinion that the term 
“election” maybe taken to embrace the whole pro¬ 
cedure whereby an “elected member” is return¬ 
ed, whether or not it be found necessary to take 
a poll. With this view, my brother, Mahajan J. 
expressed his agreement in — ‘Sat Narain 
v. Hanuman Prasad’, AIR 1946 Lah 85 (C); and 
I also find myself in agreement with it. It 
seems to me that the word “election” has been 
used in Part 15 of the Constitution in the wide 
sense, that is to say, to connote the entire pro¬ 
cedure to be gone through to return a candi¬ 
date to the legislature. The use of the expres- 
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sion “conduct of elections” in Art. 324 specifi¬ 
cally points to the wide meaning, and that 
meaning can also be read consistently into the 
other provisions which occur in Part 15 includ¬ 
ing Art. 329(b)” 

(13) It is equally clear from the observations 
of their Lordships at p. 69 in the case cited above 
that the jurisdiction of the High Court to issue 
‘writs’ under Art. 226 of the Constitution is 
barred by the express words of the ‘non obstante’ 
clause in Art. 329(b) of the Constitution. Their 
Lordships made the following observations in this 
connexion : 

“It wall be noticed that the language used in 
that article and in S. 80 of the Act is almost 
identical, with this difference only that the arti¬ 
cle is preceded by the words “notwithstanding 
anything in this Constitution”. I think that 
those words are quite apt to exclude the juris¬ 
diction of the High Court to deal with any 
matter which may arise while the elections are 
in progress.” 

(14) As already observed, the Representation of 
the People Act, 1951 has been enacted by the 
Indian Parliament by virtue of the power con¬ 
ferred upon it by Art. 327 of the Constitution 
Section 80 of that Act is in these terms : 

“No election shall be called in question except 
by an election petition presented in accordance 
with the provisions of this Part.” (that is to 
say Part 6 of the Act dealing with Disputes 
regarding Elections’). 

The provisions of that Part of the Act will have 
to be adverted to in some detail presently. But 
it is clear that the provisions of S. 80 of the Act 
end the other provisions of that Part have to be 
read along with Art. 329(b) of the Constitution 
and only then their full import can be appreciated. 

(15) It has further been observed by their Lord- 
ships of the Supreme Court in — ‘Ponnuswami’s 
case (A)’, that Part 15 of the Constitution, in 
which Art. 329 is the culminating provision, is 
really a Code in itself which envisages a complete 
body of rules making provision for the conduct 
of elections and the setting up of the only machi¬ 
nery for holding elections and lor enquiring into 
and deciding disputes relating to or arising out 
of such elections. 

(16) Thus, on reading the provisions of Art. 329(b) 
of the Constitution with S. 80 of the Represen¬ 
tation of the People Act there is no manner of 
doubt that only one challenge to the result of 

Ian election is contemplated by the Constitution. 

; and that challenge is by an election petition. Cnee 
! an election petition has been filed & has been de¬ 
termined by the Election Tribunal as set up by the 
Act of 1951 the remedy to persons interested in ques¬ 
tioning the result of elections is exhausted & the 
! door completely barred against any further ques- 
' tioning of the result of an election. 

(17) The same matter may be put in another 
form by saying that the Constitution and the 
Indian Parliament when enacting the Represen¬ 
tation of the People Act, 1951 intended that there 
should be no conflict of decisions on the ques¬ 
tion of disputed elections between the determina¬ 
tion made by an Election Tribunal and that 
’made by any other Court-, including the High 
‘Courts in India. Otherwise, as it has happened 
in the instant case, the Election Tribunal has 
rightly or wrongly come to the conclusion that 
the first respondent has been validly elected and 
that any illegalities or irregularities committed 
by the Returning Officer in the counting of votes 


and in declaring the result of the election have 
not materially affected the result of the election. 

On the other hand, before us, the petitioner’s 
counsel have vehemently attacked the decision of 
the Election Tribunal on the main question whether 
respondent no. 1 had been rightly declared elect¬ 
ed. They went to the length of contending that 
there was no other decision open to the Election 
Tribunal than that the petitioner should be de¬ 
clared to have been duly elected. If this Court 
were to accept that contention, clearly there would 
be a conflict of decisions between this Court and 
the Election Tribunal. This would lead to the 
very same anomaly that the Constitution and trie 
Indian Parliament in clear terms intended to 
avoid. 

(18) The matter may be looked at from yet an¬ 
other point of view. It cannot be contended that 
the petitioner or any citizen of India in the posi¬ 
tion ox the petitioner had any rights at the com¬ 
mon law to be declared elected to the Union or 
the State Legislatures. Such a right of seeking 
election and sitting in Parliament or in a State 
Legislature is a creature of the Constitution. That 
very Constitution has provided a special remedy for 
enforcing that right. It is clear therefore that it is 
only that remedy & no other which is available to a 
person who challenges an election. Reference may 
be made to the observations of their Lordships of 
the Supreme Court at p. 69 of the report quoted 
above, where their Lordships have made refer¬ 
ence to the leading decision in — ‘Wolverhamp¬ 
ton New Water Works Co. v. Hawkesford’, (1359) 
6 CB (NS) 336 (D), followed with approval by 
the House of Lords in — ‘Neville v. London Ex¬ 
press Newspapers Ltd.’, 1918 AC 368 (E) and by 
the Judicial Committee in — ‘Attorney-General 
Trinidad and Tobago v. Gordon Grant and Co.’, 
1935 AC 532 (F) and — ‘Secretary of State v. 
Mask & Co.’, AIR 1940 PC 105 (G). 

(19) Reading the whole Art. 329 it becomes clear 
that the jurisdiction of all Courts has been barred 
in respect of all laws relating to the delimita¬ 
tion of constituencies and allotment of seats to 
such constituencies, as also to election matters in 
respect of the Union Legislatures and the State 
Legislatures, so that not only matters immediately 
concerned with election, used in its widest sense, 
but also matters of allotment of constituencies 
and delimitation thereof, which come much 
earlier than elections, have been placed beyond 
question in the ordinary Courts. The Constitution 
has therefore expressed in no uncertain terms its 
intention of treating these matters as wholly dis¬ 
tinct and separate from ordinary civil rights 
which can form the subject-matter of adjudica¬ 
tion in the civil Courts of the land. 

In other words, Cls. (a) and (b) of Art. 329 of 
the Constitution must be read as supplementary 
and complementary to each other and thus 
exhausting the whole field of demarcating the 
constituencies and erecting a machinery for hold¬ 
ing the elections, and lastly providing for a spe¬ 
cial tribunal of exclusive jurisdiction to adjudi¬ 
cate upon disputes relating to and arising from 
elections. Hence, the two Acts, viz., the Repre¬ 
sentation of the People Act, 1950 and the Repre¬ 
sentation of the People Act, 1951 between them 
exhaust the entire field relating to all the afore¬ 
said matters. 

(20) Those Acts have been enacted by the 
Indian Parliament by virtue of the power con¬ 
ferred upon it by Arts. 327 and 328 of the Con¬ 
stitution. It has been argued that those articles 
do not begin with the ‘non obstante’ clause with 
which Art. 329 begins but that they are ‘subject 
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to the provisions of tills Constitution*. These 
v^ords must be read with reference to the con¬ 
text as meaning' the other provisions of the Con¬ 
stitution bearing upon those matters: for exam¬ 
ple, tne provisions in Arts. 324, 325 and 323 con¬ 
tained in this very Part 15 of the Constitution; 
mat is to say, it is not open to the Parliament 
to enact laws relating to election which would 
ma^e a discrimination on grounds of religion, 
1 a ce, caste, sex or any of them; nor should any 
such law- infringe the fundamental rule that the 
elections to the House of the People and to the 
Legislative Assembly of every State shall be on 
tne basis of adult suffrage and other provisions 
in the Constitution which have declared the fun¬ 
damental rights of the citizens of India. 

But the words ‘subject to the provisions of 
this Constitution’ do not necessarily import the 
right of the citizen to have recourse to Arts. 226 
and 227 of the Constitution to challenge matters 
covered by the legislative enactments aforesaid 
When the Constitution itself has clearly indicat¬ 
ed its intention by laying down that matters re¬ 
lating- to elections shall be out of reach of liti¬ 
gation m the ordinary Courts of the land and 
has authorized Parliament to enact detailed rules 
bearing on that subject, the inference, in my opi¬ 
nion, is clear that Arts, like 226 and 227 of the 
Constitution conferring as they do very wide po¬ 
wers of interference by the Pligh Court should be 
out of the way so far as electoral matters are 
concerned. I w T ould, therefore, agree with the 
Division Bench of this Court in the case of — 
‘Ramkrishna v. Thakur Daoosingh’, AIR 1953 
Nag 357 (H), in holding that this Court has no 
jurisdiction to entertain a petition to quash the 
decision of an Election Tribunal. 

(21) It was contended on behalf of the peti¬ 
tioner that though the petition may comprise re¬ 
liefs which have the effect of setting aside res¬ 
pondent no. l’s election a.nd of granting a decla¬ 
ration in favour of the petitioner that he should 
be deemed to have been duly elected, and even 
assuming that those reliefs are not available to 
the petitioner in view of Art. 329(b) of the Con¬ 
stitution, the petitioner is still entitled to ques¬ 
tion the decision of the Election Tribunal and to 
ask this Court, to quash that decision. In my 
opinion, this argument amounts to asking the 
Court to do indirectly what it cannot do directly. 

In this connexion the following observations of 
their Lordships of the Judicial Committee of the 
Privy Council in — ‘Raleigh investment Co.. Ltd. 
v. Governor General in Council’, AIR 1947 PC 73 
at p. 80 (I), are apposite bearing both on the 
question of the reliefs sought in this case, and 
on the question of the jurisdiction of the Elec¬ 
tion Tribunal holding that the result of the elec¬ 
tion has not been materially affected by the ir¬ 
regularity or illegality in counting the votes com¬ 
plained of: 

“In form the relief claimed does not profess to 
modify or set aside the assessment. In sub¬ 
stance it does, for repayment of part of the sum 
due by virtue of the notice of demand could 
not be ordered so long as the assessment stood. 
Further, the claim for the declaration cannot 
be rationally regarded as having any relevance 
except as leading up to the claim for repay¬ 
ment, and the claim for an injunction is merely 
verbiage. The cloud of words fails to obscure 
the point of the suit. An assessment made 
under the machinery provided by the Act, if 
based on a provision subsequently held to be 
‘ultra vires’ is not a nullity like an order of 
a court lacking jurisdiction. Reliance on such 
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a provision is not an excess of jurisdiction but 

a mistake of law made In the . course of its 

exercise. Their Lordships therefore regard the 

suit as in truth directed exclusively to a modi¬ 
fication of the assessment.” 

(22) In that case a suit had been instituted by 
the appellant questioning the jurisdiction of in¬ 
come-tax authorities on the ground that certain 
provisions of the Act were ‘ultra vires’ the Indian 
Legislature. Section 67 of the Indian Income-tax 
Act barred the jurisdiction of the Courts to go 
into the merits of the assessment made under 
the Act. In these circumstances their Lordships 
held that the suit, though not in form one to 
modify or set aside an assessment but only for 
a declaration, was in substance one meant for 
the same relief. If we accept the contention of 
the petitioner in this case and quash the orders 
passed by the Election Tribunal, the necessary re¬ 
sult of such a quashing would be that the election 
which has been finally declared by the Election 
Tribunal to have been valid -would again be 
thrown into the melting pot. That will amount 
to permitting a second challenge to the result of 
the election, which, as already indicated, was not 
intended by the Constitution. 

(23) It is true that their Lordships of the 
Supreme Court in — ‘Ponnuswaml’s case (A)\ 
have reserved their opinion as to the powers of 
the High Court under Art. 226 of the Constitu¬ 
tion to deal with the decision of an Election 
Tribunal as it was not necessary to express any 
opinion on that aspect of the matter. But the 
judgment of the Supreme Court, read as a whole 
is more consistent with the view that judicial in¬ 
terference with the decisions of Election Tribu¬ 
nals, which have been declared to be final by the 
Representation of the People Act, 1951, is barred* 
than with contrary view. 

It has however been argued that though the 
power of this Court to review the decision of the 
Election Tribunal on its merits may have been 
barred, that jurisdiction still remains where this 
Court finds that the Election Tribunal has usurp¬ 
ed a jurisdiction which it did not possess or that, 
it has failed to exercise a jurisdiction vested in 
it by lav/. Assuming that it is so, there are practi¬ 
cal difficulties in giving effect to that contention. 
An Election Tribunal is not a permanent tribunal 
but is constituted by the Election Commission ‘Ad 
hoc’. An Election Tribunal is constituted to deal 
with particular election petitions, and as soon as 
those have been dealt with and determined by 
the Election Tribunal it ceases to exist. In the 
instant case it is common ground that the Elec¬ 
tion Tribunal as such has ceased to exist, though 
the persons constituting that Tribunal may still 
be in existence. If the Tribunal has ceased to 
exist, as is the case, how can any ‘writ’ be issued 
to such a tribunal? 

Realizing that difficulty the learned counsel for 
the petitioner urged that this Court acting under 
its powers of superintendence under Art. 227 of 
the Constitution may still judicially review or re¬ 
vise the decision of the tribunal which has ceas¬ 
ed to exist. In my opinion, the difficulties which 
stand in the way of the petitioner in invoking 
the aid of Art. 226 of the Constitution are 
there even in respect of the power of this Court 
under Art. 227 of the Constitution. If this Court 
cannot quash an order of a tribunal which has 
ceased to exist, it should equally be true of its 
powers, wha-tever they are, under Art. 227 also. 

It has been said with reference to this article 
that though the tribunal may have ceased to exist 
the order is there still in existence. If this High 
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Court can exercise jurisdiction in respect of the 
decision of the Tribunal under Art. 227 of the 
Constitution, it should equally be open to this 
Court to exercise its powers under Art. 226, in so 
far as the question of quashing the decision is 
concerned. 

(24) In my opinion, there are more serious diffi¬ 
culties in the way of the petitioner praying in his 
aid the provisions of Art. 227. The first question 
that arises in connexion with the provisions of 
this article ‘vis-a-vis’ the decision of the Election 
Tribunal is whether the Election Tribunal is such 
a tribunal as could come within the purview 
of Art. 227. Under Art. 324 of the Constitution, 
the appointment of election tribunals like the one 
we are dealing with in this case is vested in the 
Election Commission to be appointed by the Pre¬ 
sident. The Constitution envisages the Election 
Commission to be an independent body, indepen¬ 
dent of all other organs in the State. 

The Constitution does not contemplate the sub¬ 
ordination of the Election Commission to the 
Executive or the Judiciary. The appointment and 
removal of the Chief Election Commissioner is 
placed by the Constitution on the same footing 
as that of a Judge of the Supreme Court. The 
Election Commission has to function under the 
directions of the Chief Election Commissioner. 
The Election Commission consisting of the Chief 
• Election Commissioner and such other Election 
Commissioners as the President may appoint, is 
vested with the superintendence, direction and 
control of all matters relating to elections 
including the appointment of election tribunals. 

Part 15 of the Constitution, as already indicat¬ 
ed, along with the Representation of the People 
Act, 1950 and the Representation of the People 
Act, 1951 is a complete Code in itself in electoral 
matters. Under S. 85, Representation of the 
People Act. 1951, the Election Commission has 
been vested with the power of dismissal of an 
election petition which does not comply with the 
terms of S. 81, S. 83, or S. 117 of the Act. The 
law does not contemplate any appeal from such 
an order of dismissal, and it is only when the 
Election Commission has not exercised the power 
under that section that the Act envisages the 
appointment of an election tribunal for the trial 
of that election petition. Section 105 of the Act 
declares the order of the Tribunal under the Act 
to be final and conclusive. The Act does not 
make any provision for an appeal or revision or 
review of the order passed by the Election Com¬ 
mission under S. 85, apparently because that bodv 
is intended to be supreme within its own province. 
No authority higher than that of the Election 
Commission in election matters has been contem¬ 
plated by the Constitution. 

(25) It is also noteworthy that though the Elec¬ 
tion Commission has the power to appoint an 
election tribunal it has not been vested with revi- 
sional or appellate powers over the decision of 
such a tribunal, which under S. 105 of the Act 
has been declared to be final and conclusive. There 
is no provision similar to S. 105 of the Act with 
reference to an order of the Election Commission 
dismissing an election petition under S. 85 of the 
Act. Such an order of the Election Commission 
is treated as of an administrative character and 
Anal. An election petition assumes a judicial or 
quasi-judicial character only after it ' has been 
passed by the Commission, and is then dealt with 
by an Election Tribunal. That is an indication 
of the intention of Parliament that the Election 
Commission and an election tribunal shall be the 
ultimate authority within its own jurisdiction. 


(26) Neither Part 15 nor the Representation of 
the People Act, 1951 contemplate judicial or ad¬ 
ministrative subordination of the Election Com¬ 
mission or of an Election Tribunal to the High 
Court. Hence, the inference is permissible that 
the Constitution did not intend to make Art. 227 
applicable to an election tribunal, assuming that 
Art. 227 was intended by the Constitution to vest 
every High Court with powers of judicial control. 

(27) Clause (2) of Art. 227 of the Constitution 
gives an indication as to the kind of superinten¬ 
dence the High Court is expected to exercise over 
inferior Courts and tribunals. Can it be said of 
the High Court that it can call for returns from 
or issue general rules and prescribe forms for re¬ 
gulating the practice and proceedings of election 
tribunals or such other matters as are described 
in that clause? I think not. If Cl. (2) of Art. 
227 is not applicable to an election tribunal, in 
my opinion, Cl. (1) of that article is equally out 
of the way of such a tribunal. 

(28) In this connexion the observations of the 
majority of the Full Bench in — ‘Sheoshankar 
v. State Government of M. P.\ AIR 1951 Nag 58 
(J). were brought to our notice, but with all res¬ 
pect to the learned Judges who made those obser¬ 
vations I am inclined to take the view that Art. 
227 of the Constitution was not intended to vest 
the High Courts with powers of judicial interfer¬ 
ence in contradistinction to administrative con¬ 
trol. Such an administrative control can be exer¬ 
cised by the High Court only in relation to infe¬ 
rior tribunals. In my opinion, the Constitution 
does not contemplate an election tribunal to be 
of such character as io come within the purview 
of Art. 227 of the Constitution. 

(29) In my opinion, the position of an election 
tribunal ‘vis-a-vis’ the High Court is that of a 
Superior Tribunal of exclusive jurisdiction to an¬ 
other Superior Court, The observations of their 
Lordships in — ‘The Queen v. The Judges and 
Justices of the Central Criminal Court’, (1883) 
11 QBD 479 (K), were approved by the Judicial 
Committee in — ‘Goonesinha v. De Kretser’, AIR 
1945 PC 83 (L), in these terms : 

“It is well settled, and counsel did not seek to 
argue to the contrary, that a Court having 
jurisdiction to issue a writ of certiorari will not 
ana cannot issue it to bring up an order made 
by a Judge of that Court. Nor will a Superior 
Court issue the writ directed to another Supe¬ 
rior Court — ‘(1883) 11 QBD 479 (K)’ — and 
if the Election Judge is to be regarded as a spe¬ 
cial or independent tribunal his Court would, 
in their Lordships’ opinion, be a Superior Court.” 

(30) In the leading case of — ‘Theberge v 
Landry’, (1876) 2 AC 102 (M), the Judicial Com- 
mittee 4 refused to grant special leave to appeal 
irom the decision of the Election Court, which 
was held to be a special Court with exclusive juris¬ 
diction. After examining the provisions of the 
Act of Parliament called the Quebec Controvert¬ 
ed Elections Act of the year 1875, the Lord 
Chancellor delivering the opinion of the Judicial 
Committee made the following observations : 

Now, the subject-matter, as has been said, of the 
legislation is extremely peculiar. It concerns 
the rights and the privileges of the electors and 
of the Legislative Assembly to which they elect 
members. Those rights and privileges have al¬ 
ways in every colony, following the example 
of the mother country, been jealously main¬ 
tained and guarded by the Legislative Assembly. 

Above all, they have been looked upon as 
rights and privileges which pertain to the Legis¬ 
lative Assembly in complete independence of 
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the Crown, so far as they properly exist. And 
it would be a result somewhat surprising, and 
hardly in consonance with the general scheme 
of the legislation, if with regard to rights and 
privileges of this kind, it were to be found 
that in the last resort the determination of 
them no longer belonged to the Legislative 
Assembly, no longer belonged to the superior 
Court which the Legislative Assembly had put 
in its place,.’ 


(31) The rule laid down in that leading case 
was followed in a later case from Malta: See 
— ‘Strickland v. Giuseppe Grima’, AIR 1930 PC 
227 (N). In that case the decision of the court 
of Appeal in Malta, which had been constituted 
as the Election Tribunal, was questioned before 
their Lordships of the Judicial Committee by 
special leave. At the hearing their Lordships sus¬ 
tained the preliminary objection raised by the 
respondent that the appeal was incompetent on 
the ground that Art. 33 of the Letters Patent 
conferred on the Court of Appeal a special juris¬ 
diction which was entirely outside the ordinary 
jurisdiction of the Courts. Article 33 of the 
Letters Patent, quoted at p. 231 of the report did 
not contain the words to the etlect that the deci¬ 
sion shall be final and conclusive. 


But even then their Lordships held the decision 
of the Election Tribunal to be so in these words: 

“To their Lordships, these words appear to be 
clear and distinct. Tney direct that all ques¬ 
tions touching the membership either of the 
senate or Legislative Assembly created by the 
Letters Patent themselves shall “be referred to 
and decided” not by the First Hall of the Civil 
Court, or any Court of first instance, but by the 
Court of Appeal of Malta, the highest judicial 
tribunal of the Island. Even if their Lordships 
had in this matter been without authority to 
guide them, they would have been led by the 
words themselves to the clear conclusion that 
His Majesty had advisedly designated his Court 
of Appeal in Malta finally to determine all 

these questions. 

It appears to their Lordships that the section 
being found in letters patent', in which Lis 
Majesty’s own words are used, gains in this 
respect an added significance, the force of which 
oueht to have full effect given to it. But this 
view is, their Lordships find, fully confirmed by 
the authorities, of which — ‘(1S7S)2 A. C. 102 
(M)\ is the most notable.” 

(32) The latest decision of their Lordships cf 
the Judicial Committee on the question of the 
finality of the decision of an election tribunal is 
to be found in — ‘George Edmund BeSilva v. 
Attorney-General of Ceylon’, AIR 1949 P C 261 
(O). This was a case of an application for spe¬ 
cial leave to appeal from the decision of an elec¬ 
tion tribunal constituted under the Ceylon (Par¬ 
liamentary Elections) Order in Council, 1946. 
Their Lordships again refused to grant special 

leave in these words: 


.the preliminary question must be asked 
whether it was ever the intention of creating 
a tribunal with the ordinary incident of an 
appeal to the Crown. In this case as in that 
it appears to their Lordships that the peculiar 
nature of the jurisdiction demands that this 
question should be answered in the negative. 
It was contended for the petitioner that differ¬ 
ent considerations apply where, as here, the 
jurisdiction of the election Judge to hear elec¬ 
tion petitions is not substituted for tha.t of the 
legislative body itself but is created ‘de novo’ 


upon the establishment of that body. But this 
appears to their Lordships to be an unsubstan¬ 
tial distinction and in effect to be met by the 
later case in — ‘AIR 1930 P. C. 227 (N)’. 

Such a dispute as is here involved concerns the 
rights and privileges of a legislative assembly, 
and whether that assembly assumes to decide 
such a dispute itself or it is submitted to the 
determination of a tribunal established for that 
purpose, the subject-matter is such that the 
determination must be final, demanding imme¬ 
diate action by the proper executive authority 
and admitting no appeal to His Majesty in 
Council. This is the substance of the autho¬ 
rities to which reference has been made, and 
it is noteworthy that in accordance with them 
an appeal in such a dispute has never yet been 
admitted’. 


(33) The distinction between the jurisdiction of 
an election tribunal and that of the ordinary 
Courts and the effect of ihe words ‘final and con¬ 
clusive’ with reference to the decision of the latter 
category has been clearly brought out by their 
Lordships of the Judicial Committee in — 'Wi 
Matuas Will’, In re, 1908 A. C. 448 (P). Repelling 
the objection of the respondents to the jurisdic¬ 
tion of the Privy Council to interfere in the 
matter based on S. 93 of the New Zealand Act 
(58 vict., No. 43) that the decision of the Appel- # 
late Court shall be final and conclusive their 
Lordships, after referring to the decision in 
— ‘(1876) 2 AC 102(M)’, made the following signi¬ 
ficant remarks: 


‘‘The difference between these cases and the 
present is of the broadest and mast essential 
kind. In them the subject-matter of the pro¬ 
tected jurisdiction connoted functions conferred 
on the Court by statute which would not other¬ 
wise ha.ve belonged to it as the general distri¬ 
butor of justice. In the one case — ‘(1876) 2 
AC 102 (M)\ the subject-matter was actually a 
part of the privilege of Parliament, and there¬ 
fore entirely alien to the region of prerogative. 
In the other case the duties imposed on the 
Court were truly not judicial, but administra¬ 
tive, in their nature, and historically they had 
been originally vested in an administrative com¬ 
mission.” 


(34) A reference to the history of the practice 
followed by the Mother of Parliaments in relation 
to disputed elections also confirms the inference 
that the determination of election disputes is not 
a matter for the ordinary Courts which are meant 
to determine disputes relating to civil rights. Un¬ 
til the year 1770 when the Grenville Act (10 Geo. 
3 , c. 16) was passed election disputes were deter¬ 
mined by Parliament itself. By that Act the res¬ 
ponsibility for determining such disputes was en¬ 
trusted to a Select Committee of members o. 
Fa-rliament. Even that procedure was not found 
to be efficient and the right of Parliament to de¬ 
cide such election disputes was trans.erred by the 
Parliamentary Elections Act, 1868 (31 & 3- Vict. C. 
125> to one Judge and later to two Judges by the 
Parliamentary Elections Corrupt Practices Act, 
1879 (42 & 43 Vict. C. 50). 


Tie previous fragmentary law on the subject 
3 consolidated into the Representation cf the 
>ple Act of 1949 (12 & 13 Geo. 6 c. 68). This 
i has repealed either in who.e or m part 
Acts including the Parliamentary Ejections 
, 1868 . the Ballot Act. 1872. the Paxl^entery 
ctions and Corrupt Practices Act, 1879 , we 
•nmt ond Hle°-al Practices Prevention Act, 188J, 
1 many other! Part III of the Act deals with 
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legal proceedings in connexion with disputed 
parliamentary elections. Section 110 provides for 
the constitution of the election court, which has 
been entrusted with the function of trying Par¬ 
liamentary election petitions. The election court 
is to consist of two Judges who ‘have the same 
powers, jurisdiction and authority as a Judge of 
the High Court.\ Section 137 makes pro¬ 

vision for a right of appeal on a question of the 
law by special leave- of the High Court and the 
decision of the Court of Appeal ‘shall be anal 
and conclusive’. 

(35) It may be noticed here that the Represen¬ 
tation of the People Act, 1951 in India does not 
make any provision for appeal on any ground 
whatsoever. Whereas according to the English sta¬ 
tute the election court consists of two High Court 
Judges ‘on the rota’, the personnel of the Election 
Tribunal in India is to be drawn from (1) persons 
who are or have been High Court Judges, (2) per¬ 
sons who are or have been District Judges and 
are in the opinion of the High Court fit to be 
appointed as members of such a tribunal and (3) 
advocates of High Courts of not less than ten 
years’ standing and fit in the opinion of the High 
Courts to be so appointed; with this proviso that 
the Chairman of the Tribunal has to be either 
from the first or the second category aforesaid. 
Such a tribunal as is contemplated by S. 8G of the 
Act is a special Court or tribunal vested with the 
exclusive jurisdiction of determining election dis¬ 
putes and other matters entrusted to it. Such a 
tribunal, in my opinion, is not a Court or tribunal 
subordinate to the High Court. 

One may ask the question; Did the Parliament 
consider election tribunals created under the pro¬ 
visions of S. 8G of the Act infallible? Otherwise, 
why was no provision made for an appeal from 
their decisions, even though the right of appeal 
may have been a limited one. limited to certain 
questions of a specified kind, as in England? One 
is tempted to answer the question by saying that 
Parliament may have thought that such an elec¬ 
tion tribunal may not be more fallible than other 
Courts or tribunals, if there is any lacuna in this 
respect it is for Parliament to remove that. But 
in view of the provisions of Part 15 of the Con¬ 
stitution read with the Representation of the 
People Act, 1951. the inference is clear that ihe 
makers of the Constitution did not contemplate 
that election disputes should be treated on the 
same footing as ordinary civil disputes which can 
be the subject-matter of one, two or three appeals. 

(36) The argument that the cletennination of an 
election petition should be subject to scrutiny by 
the High Court either under Art. 226 or Art. 227 
of the Constitution in order to ensure fuller jus¬ 
tice, in my opinion, loses sight of the fundamen- 
tal difference between the determination of a 
political right specially created by the Constitu¬ 
tion and an ordinary civil right based on the 
common law or created or recognized by statute. 

(37> At this stage it may not be out of place 
to take notice of another ground for holding that 
election disputes should not be protracted and 
subject to scrutiny by the Civil Courts, because 
iaws . delays have been for long the subject¬ 
ion.;. 1, general criticism, if not of ridicule, 
lakmg the instant case, it has to be remembered 
. , Polling for the election in question took 
1 ace at the end of December 1951 and the be- 
gmmng °f January 1952. An elected body whose 
fi? 1 , of office is confined io five years can ill 
Tr vT ♦J cee * > election disputes pending for years. 
t nJilw tiieref °re been thought necessary by the 
gisiature to provide for a special tribunal of 
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exclusive jurisdiction to determine election dis¬ 
putes as expeditiously as feasible in the circum¬ 
stances. 

(38) An impassioned appeal was made to us in 
the name of justice, and it was argued that unless 
the power of the High Courts to interfere in elec¬ 
tion disputes was recognized there was not only a 
possibility but a probability of justice being sacri¬ 
ficed in some cases. In my opinion, justice as 
ordinarily understood has reference to matters of 
civil or criminal disputes and not to election 
matters which are of a political nature. 

(39) It is noteworthy that not a single instance 
has been brought to our notice to show that either 
in England or in anyone of its colonies or depen¬ 
dencies the ordinary Courts have interfered with 
the decision of an election tribunal created by a 
legislation setting up a democratic constitution. 
No such case has been brought to our notice even 
from the United States of America where the 
judiciary has found itself exercising powers of 
judicial interference of the widest character. That 
is so because it is now one of the established prin¬ 
ciples of a democratic constitution that the matter 
of election to a democratic legislature and disputes 
relating to such elections should be expeditiously 
dealt with by a tribunal of exclusive jurisdiction, 
not amenable to judicial interference by the ordi¬ 
nary Courts. That must be the reason'why there 
is no decision of the House of Lords or of the 
Judicial Committee of the Privy Council which 
has interfered with the decision of an election 
tribunal. 

(40) It has been contended on behalf of the 
petitioner that the British Constitution envisages 
Parliament as supreme in all respects, and there¬ 
fore election disputes in relation to such a Parlia¬ 
ment are determined by an election court which 
is not subject to the ordinary processes of the 
civil Courts. It is further contended that the 
Indian Parliament and the State Legislatures are 
not so supreme and that therefore; the election 
courts of exclusive jurisdiction created by such 
Legislatures should not have that kind of finality 
attaching to the decisions of such election tribu¬ 
nals. But the Australian and the Canadian Con¬ 
stitutions and other such federal Constitution 
contemplate the creation of the Legislatures of 
enumerated powers, but even in those countries 
no instances of judicial interference with the deci¬ 
sions of election tribunals have been brought to 
our notice. Such an utter lack of precedents of 
this kind may justly be attributed to the well 
established rule referred to above. 

(41) Assuming that I am wrong in holding that 
the election tribunals are superior tribunals of ex¬ 
clusive jurisdiction, whose determinations are not 
amenable to the special powers given to the High 
Court-s under Arts. 22G and 227 of the Constitu¬ 
tion. the position has to be examined whether in 
the instant case there is any usurpation of juris-' 
diction by the election tribunal or a refusal to 
exercise jurisdiction vested in it bv law. It was 
contended on behalf of the petitioner that the 
adverse decision of the tribunal affecting the peti¬ 
tioner contained in para. G9 cf the majority judg¬ 
ment was tantamount to a failure on its part to 
exercise jurisdiction vested in it by law, viz., 

S. 100(2)(c). Representation of the Pcopie Act, 
1951, which is in these terms: 

“that the result of the election has been material¬ 
ly affected by the improper reception or refusal 

of a vote or by the reception of any vote which 

is void, or by any non-compliance with the pro¬ 
visions of the Constitution or of this Act or of 
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any rules or orders made under the Act or of 
anj other Act or rules relating to the election! 
c 1 any mistake in the use of any prescribed 
lonn, the Tribunal shall declare th^eFection of 
the returned candidate to be void.” 

tribunal had to decide the question 
'-h inei tne irregularity or illegality complained of 

7 a ^, 1 t i 1 r le n . 11 ^ ant 1 case had materially affected the 
esult oi the election. That is a question which 

che tribunal had to determine for itself. The 
determination of this question was not dependent 
upon the determination of any collateral facts 
Assuming, without deciding, that the tribunal mis- 

. llsel1 ln taking into consideration other 
triers ln corning to its conclusion it cannot be 
? aid , that riie tribunal has refused to exercise a 
jurisdiction vested in it by law. The utmost that 
i can be said is that it has gone wrong in determin¬ 
ing a question which was within its province to 
aecide. 

(42) In this connexion our attention was called 
io the decision of their Lordships of the Judicial 
Committee of the Privy Council in — ‘The Colo¬ 
nial Bank of Australasia v. Willan’, (1874) L R 
5 PC 417 (Q> in which it has been laid down that 
even where ‘certiorari’ has been taken away by 
statute the superior Court is not absolutely de¬ 
prived of its power of judicial interference and 
that even in such cases a ‘writ’ can Issue on the 
limited ground either of a manifest defect of 
jurisdiction in the tribunal that made the order 
or oi manifest fraud in the party procuring it. 

In the course of their judgment their Lordships 
nave made the following observations which are 
relevant to the controversy before us : 

Objections founded on the personal incompe¬ 
tency of the Judge, or on the nature of the 
subject-matter, or on the absence of some 
essential preliminary, must obviously, in most 
cases, depend upon matters which, whether 
apparent on the face of the proceedings or 
brought before the superior Court by affidavit, 
are extrinsic to the adjudication impeached! 
But an objection that the Judge has erroneous¬ 
ly found a fact which, though* essential to the 
validity of his order, he was competent to try, 
assumes t-hat, having general jurisdiction over 
the subject-matter, he properly entered upon the 
inquiry, but miscarried in the course of it. The 
superior Court cannot quash an adjudication 
upon such an objection without assuming the 
functions of a Court of appeal, and the power 
to re-try a question which the Judge was com¬ 
petent to decide.” 

* 
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defects are there in the exerei<;p nf i 

■ jurisdiction the tribunal w^ ftm wifhin iif ^ 176 

waf Setent q to S teid^ ^ tfibUnal itself 

observation Toted 'at “p ? 4 T& 
that judgment have no place so far as the Dre 
sent controversy goes: “ tne pre ‘ 

“It is a general rule that no Court of limited 

• Can give itself jurisdiction by a 
wron 0 decision on a point collateral to the merit 

of the case upon which the limit to its jurisdic- 

n° n fi™f PenClS i, however ^ decision may 
be final on all particulars, making up together 

iurisdict b inn Ctr ' ma H te ^ WhiCh ’ if true ’ is wi tWn its 
jurisdiction, and however necessary in many 

cases it may be for it to make such a prelimi- 

or ^■ f; Whet !l er some collatera l matter be 
,° mi b n e or n0t within the limits, yet upon this pre- 

£ ues . tlon . lts decision must always be 
open to inquiry in the superior Court.” 

(45) Reference was made to the decision in — 

kp « V ,o S ^T edlt ^ Assessment Committee’, 1910-2 

Vno B t- 8 7L 9 i R an( ?- t0 the P assa S e at p. 880 contain¬ 
ing the observations of Farwell L. j. But that 

case has reference to a Court which had to make 
enquiry as to the fulfilment of a condition pre¬ 
cedent to its assumption of jurisdiction, and it 
was in that context that the observation was made 
that a tribunal of inferior jurisdiction cannot by 
its wrong decision give itself jurisdiction As 
already indicated, the election tribunal is not a 
Couit or triounal of that description. 

(46) In view of those considerations, in my opi¬ 
nion it cannot be said that the election tribunal 
in the instant case has either exceeded its juris¬ 
diction or ^refused to exercise a jurisdiction vested 

io-Y SL Re P res entation of the People Act, 
19 d 1. That being so, it is manifest that no relief 
can be granted to the petitioner by this Court. 

(47) In this view of the case, it is not necessary 
to consider the other questions canvassed at the 
Bar, viz., whether the Election Commission or the 
Union Government was a necessary party to the 
petition or whether the provisions of R. 47 of the 
Rules under the Representation of the People Act, 

1951 were mandatory or only directory. I would 
therefore dismiss this application. There will be 
no order as to costs. 


(43) In the instant case objections to Jurisdic¬ 
tion are not founded either on the personal in¬ 
competency of the tribunal or that the nature of 
the subject-matter of the enquiry was beyond their 
province or that some essential preliminary condi¬ 
tion had not been satisfied. It is the election tri¬ 
bunal itself and none other which was seized of 
the matter and which was expected to exercise 
exclusive jurisdiction in respect of the entire con¬ 
troversy. The objection, therefore, in the instant 
case may be of the last kind envisaged in the 
passage quoted above, viz., that though the elec¬ 
tion tribunal was competent to try the issue and 
had rightly assumed jurisdiction over the subject- 
matter and had properly entered upon the 
enquiry, it had in so doing misdirected itself as 
to the result of the enquiry. 

Tliat misdirection may be due to the tribunal 
having made a mistake of fact or of law cr of pro¬ 
cedure or even of taking into consideration extra¬ 
neous matters. But, even assuming that all these 


(48) MUDHOLKAR J.: This is a petition under 
Arts. 226 and 227 of the Constitution for issue of 
a writ in the nature of ‘certiorari’ for quashing the 
order of the Election Tribunal, Hoshangabad, dis¬ 
missing the petitioner’s petition for setting aside 
the election of the respondent no. 1. In addition 
to this relief, the petitioner also seeks a declara¬ 
tion to the effect that the respondent no. 1 was 
not duly elected to a seat in the House of the 
People from the Hoshangabad Constituency and a 
further declaration that the petitioner has been 
duly elected to the seat. 

(49) The facts which led up to this petition are 
briefly these: The petitioner and respondents 1 
to 5 were duly nominated for election to a seat in 
the House of the People from the Hoshangabad 
Parliamentary Constituenc 3 r . Respondents 4 and 
5 withdrew their candidature and so there were 
only four candidates left in the field. The polling 
for the election to the above seat took place on 
31-12-1951 and on January 7, 17 and 24, 1952. The 
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counting of the votes commenced on 25-1-1952 and 
ended on 3-2-1952. After the counting, the Return¬ 
ing Officer • declared the respondent no. 1 duly 
elected by a majority of 174 votes. The votes which 
were declared to be secured by each of the candi¬ 
dates are as follows; 


Respondent no. 1 
Petitioner 
Respondent no. 2 
Respondent no. 3 


—65375 

— 65201 

— 20653 

— 13609 


(50) The election of the respondent no. 1 was 
called in question by the petitioner by an election 
petition presented on 23-4-1952 before the Election 
Commission and a tribunal consisting of the res¬ 
pondents nos. 6, 7 and 8, with respondent no. 6 as 
the Chairman was appointed by the Election Com¬ 
mission for deciding the election petition. The 
Tribunal after recording evidence dismissed the 
petition and its decision was published in the 
Gazette of India Extraordinary Part II, S. 3, dated 
15-4-1953. 


election of the respondent no. 
on the following amongst 


1 was 
other 


(51) The 
challenged 
grounds: 

“That in the ballot boxes used at polling stations 
Sobhapur nos. 316 and 317 in Sohagpur part cf 
the Constituency ballot papers bearing marks 
different from those which were authorised for 
use at those polling stations were found. These 
ought to have been rejected by the Returning 
Officer under R. 47 of the Representation oi 
the People Rules, 1951. These were, however, 

. improperly accepted and illegally counted bv 
the Returning Officer. If these votes found in 
the boxes, both of the petitioner and the res¬ 
pondent no. 1 had been rejected as required by 
R. 47 ‘ibid* the respondent no. 1 would not have 
secured the marginal advantage of 239 votes, 
which he actually did at these two polling 
stations. 

That the Returning Officer did not properly 
verify the account of votes submitted by the Pre¬ 
siding Officers of the polling stations as required 
by R. 49 ‘ibid*. The petitioner cited in this connec¬ 
tion 16 instances among many such, in which the 
ballot papers found in the ballot boxes of the can¬ 
didates at those polling stations were found to 
have exceeded the number of the ballot papers 
which should have been found in the boxes at 
those^ stations according to the account in Form 
10. There were thus serious mistakes in the 
amount of votes throughout the Hoshangabad 
Parliamentary Constituency, and therefore a total 
recount of valid votes was necessary.” 

(52) According to the petitioner the election of 
the respondent No. l was void and illegal and 
ft 1 + t '* le result of the election was materially 
affected by the improper acceptance and illegal 
counting of the votes at Sobhapur polling stations 
?y the Returning Officer and also by reason of 
the omission of the Returning Officer to verify 
the accounts of the ballot papers submitted to 

, T , he , Petitioner further contended that in 
secured a majority of valid votes and 
herefoie he was entitled to a declaration that he 

In y ' € ' ected - The Petitioner also pointed out 
ion ftK T e n V f R - 28 of the Represent a- 

r f t n P , cop,e Rules « the Election commission 

for d tbT a 7 decided that ballot Papers to be used 
for the purpose of voting at election to the House 

P( i? p n e , lroin a11 constituencies in Madhya 
t - d - sha11 have a thick green bar printed near 

!SS° f the ball0t and a d - 
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He stated that in the ballot boxes used at the 
polling stations Nos. 316 and 317 of the Sohagpur 
part of the Hoshangabad Constituency ballot 
papers bearing different marks from those pre¬ 
scribed by the Election Commission were found. 
His contention is that all such ballot papers 
ought to have been rejected by the Returning Offi¬ 
cer under the provisions of R. 47(l)(c) of the 
Rules. The petitioner pointed out that the res¬ 
pondent No. 1 polled 301 such votes and the votes 
polled by him at the above two polling stations 
were 62 and that after the rejection of all these 
invalid votes the petitioner would secure a majo¬ 
rity of valid votes. 

(.53) It may be mentioned that while counting 
was going on the Returning Officer brought to the 
notice of the Election Commission that the ballot 
papers which were intended for the election to a 
seat in the Legislative Assembly, bearing a choco¬ 
late coloured bar, were through mistake given to 
the voters at the two aforesaid stations for voting 
at the election to the House of the People. There 
was no marked difference between the distin¬ 
guishing mark on the two sets of ballot papers 
and it was because of tills that the mistake was 
committed by the polling officers at these polling 
stations. It would also appear that a mistake of 
this kind had been made at some other polling 
station also. Before the receipt of the reply from 
the Election Commission the votes given on the 
ballot papers not bearing the distinguishing mark 
lor the election to the Parliament were rejected 
at these polling stations. In the meanwhile, the 
reply of the Election Ccmission was received and 
the Returning Officer was informed that the votes 
recorded even on the ballot papers meant for the 
seat to the Assembly should be regarded as valid. 

(54) The petitioner’s contention was that the 
Election Commission had no right to validate the 
votes and this contention was upheld by the Elec¬ 
tion Tribunal. The Election Tribunal further held 
that R. 47(1 »(c) which requires that invalid votes 
should be rejected is mandatory but 

non-compiiance with that rule or even accep¬ 
tance of other votes which are void will have no 
consequence except when thereby the result of 
the election is materially affected.” 

It then further observed: 

“Here the petitioner wants us to consider the 
ohect of tne non-compliance of R. 47(l)(c). That 
non-compliance is founded upon the initial dis¬ 
regard of R. 23 ’ibid’ read with R. 22. Indeed 
these sections are so intimately connected that 
one cannot be considered apart from the ether, 
m this case v;e have not only to see how the 
disregard of a particular rule has affected the 
petitioner. We have to consider how the non- 
compliance of the two rules affected the election 
as a whole. In our view we can go further. 

In fairness we must consider the cumulative 
effect of all violation of law' or disregard of 
rules to see if the result of the election was 
thereby materially affected. The true test in 
our opinion of determining whether the result 
of the election Ls materially affected by the non- 
• compliance of any rules is to see what would 
have happened if these rules were strictly obey¬ 
ed and not violated. 

In this particular case, by sheer mistake, 
caused no doubt by the faintness of the distin¬ 
guishing mark, the officers employed at the 
Sobhapur Polling Station gave to the Parlia¬ 
mentary electors ballot papers meant for me 
at the State Assembly election. If that mistake 
had not been committed and there was no non- 
compliance of R. 23 (read with R. 28) we are 
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sure that the correct ballot papers would have 
been found in the box of the respondent no. l. 
In effect the initial non-compliance of the R. 23 
read with R. 23 committed by the election offi¬ 
cers maxes for the disregard of R. 47(1) (c) and 
to the same extent too. 

In other words if Rr. 23 and 23 had not been 
disregarded, the respondent no. 1 would have 
got all those votes which it is claimed must be 
rejected. The total effect of the disregard of 
the above R. 47(1)(c) and R. 23 read with R. 23 
is that the respondent no. 1 would have been 
where he is now except that petitioner would 
get about 80 more votes on account of mistake 
in calculation. We, therefore, hold that the 
result of the election has not been materially 
affected by the non-compliance of this rule and 
there is, therefore, no case for declaring the 
election of the respondent no. 1, to be void.” 


and upon this view dismissed the election peti¬ 
tion. The third member of the Tribunal held that 
R. 47X1) (c) was directory and not mandatory and 
also held that non-compliance with this rule did 
not render the votes invalid or the election void. 


(55) The petition before us is opposed by the 
respondent no. 1 on various grounds. In the first 
place it is said that the jurisdiction of this Court 
to entertain the petition is barred by Art. 329(b) 
of the Constitution. It is slated that R, 47(l)(c) 
is directory and not mandatory and that there¬ 
fore non-compliance with that rule did not render 
the votes invalid or the election void. Then it is 
stated that the Election Commission having in¬ 
validated the votes the Election Tribunal was 
bound to treat them as valid. It is then contended 
that the Election Tribunal has ceased to exist 


and that therefore there was no Tribunal to which 
this Court would issue a direction. It is also said 
that the Election Commission is a necessary party 
to the petition because the order of this Court 
cannot be given effect to unless it is a party to 
the petition therefore it is contended that the 
Election Commission not having been made a 
party to the petition the petition is untenable. 
Finally, it is said that the petitioner has no sub¬ 
stantial right to assert or to enforce, that there¬ 
fore it cannot be said that any injustice has been 
done to him and that therefore this Court ought 
not to interfere. 


(56) At the outset it is necessary to consider 
whether quite apart from the provisions of Art. 
329 of the Constitution Art. 226 can be brought 
I in aid in a case of this kind. Article 226 enables 
this Court to issue a direction, order or writ to 
any person or authority within the territorial 
limits of its jurisdiction. Thus, for the issue of a 
direction, order or writ there must be in existence 
either a nerson or an authority within the terri¬ 
torial jurisdiction of this Court. The Election 
Tribunal is no doubt * an authority but having 
been appointed by the Election Commission for 
a specific purpose' it cannot be deemed to exist 
after that purpose is served. In other words, an 
Election Tribunal stands dissolved automatically 
after it gives its decision in the cases sent to it 
by the Election Commission for decision. It is 
common ground that no election petition is pend¬ 
ing at this date before the Hoshangabad Tribunal 
of which respondents 6, 7 and 8 were members. 
It must, therefore, be held that the Tribunal does 
i not exist any longer and that consequently no 
I direction, order or writ can be made to it. Since 
I that is the position Art. 226 is not available. 


(57) Though Art. 226 cannot be availed of by 
this Court it seems to me that Art. 227 of the 
Constitution can be availed of. In — ‘AIR 1951 


Nag 58 (FB) (j)’ Mangalmurti J. and I observed 
as follows: 

“The main purpose of Art. 227 appears to be 
to empower the High Court to call for returns 
from all Courts and tribunals, make general 
rules, prescribe forms for regulating the practice 
and proceedings of such Courts, settle tables of 
fees and so on. Article 226 does not touch these 
or similar matters. It is in order to indicate the 
plenitude of the power conferred upon the High 
Court with respect to Courts and tribunals of 
every kind that the Constitution conferred the 
power of superintendence on the High Court. 

It is true that the absence of a provision simi¬ 
lar to that contained in sub-s. (2) of S. 224, 
Government of India Act of 1935 enables the 
High Court, under this Article, to exercise re- 
visional jurisdiction with respect to the deci¬ 
sions given by all Courts and tribunals and 
that to this extent there is a certain amount 
of overlapping between Cl. (1) of Art. 227 and 
Art. 226. That, however, is inevitable. Of 
course, the power of superintendence conferred 
upon a High Court is not as extensive as tho 
power conferred upon it by Art. 226. 

Thus ordinarily it will be open to the High 
Court, in the exercise of the power of superin¬ 
tendence only to consider whether there is an 
error of jurisdiction in the decision of a Court 
or tribunal subject to its superintendence, 
whereas there is no limitation under Art. 226.” 

The Emotion Tribunal having been’constituted for 
a limited purpose must be deemed to be a Tri¬ 
bunal of limited jurisdiction and thus amenable 
to the jurisdiction cf this Court under Art. 227 
of the Constitution. In this connection I would 
refer to — T910-2 K B 359 at p. 880 (R)\ where 
Fanvell L. J. observed: 

“Subjection in this respect to the High Court is 
a necessary and inseparable incident to all tri¬ 
bunals of limited jurisdiction; for the existence 
of the limit necessitates an authority to deter¬ 
mine and enforce it.” 

Similarly, in — ‘Shripad v. Harsiddhbhai Diva- 
tia’, AIR 1948 Bom 20 (S), Bhagwati J. held that 
though Election Commissioners are appointed by 
the Governor for deciding election disputes they 
are amenable to the WTit jurisdiction of the High 
Court. Finally, I would refer to — 'Shankar Nana- 
saheb v. Returning Officer, Kolaba’, AIR 1952 Bom 
277 at p. 281 (T), where it has been held that the 
power of superintendence given to the High Courts 
over Tribunals by Art. 227 extends even to an 
Election Tribunal. 

(58) The next question is whether Art. 329(b) is 
a bar to the exercise of the powers conferred on 
this Court by Art. 227 of the Constitution. On 
behalf of the respondent no. 1 it is argued on the, 
analogy of the law in England that Parliament; 
being the sole judge of its own composition a 
Court of law has no jurisdiction to decide any 
matters pertaining to its composition, such as the, 
auestion whether a particular person was duly 
elected to Parliament or not. In the first place. 

I would like to point out that the analogy of tne 
law in England cannot be used in India for the, 
reason that there the Parliament is supreme, 
whereas here neither the Parliament nor .nC| 
State Legislature is supreme. Ours is a Con-; 
stitution of enumerated pov/ers and whether the: 
Parliament has power over a particular matter 
has to be ascertained by reference to the Consti¬ 
tution. 

(59) The learned counsel for the respondent no. 

1 refers to Cl. (3) of Art. 105 of the Constitution 
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and says that the privileges of the Parliament in 
India in regard to matters such as these are the 
same as those of the British Parliament. Clause 
(3) of Art. 105 reads thus: 

“In other respects, the powers, privileges and 
immunities of each House of Parliament, and 
of the members and the committees of each 
House, shall be such as may from time to time 
be defined by Parliament by law, and, until so 
defined shall be those of the House of Common i 
of the Parliament of the United Kingdom, and 
of its members and committees, at the com¬ 
mencement of this Constitution.” 

(60; It is true that formerly controverted elec¬ 
tions were tried and determined by the whole 
House of Commons, as mere party questions, upon 
which the strength of contending factions might 
be tested. In order, however, to prevent so noto¬ 
rious a perversion of justice, as May points out 
in his Parliamentary Practice (15th Edn. P. 184) 
the House consented to submit the exercise of its 
privilege to a tribunal constituted by law, which, 
though composed of its own Members, should be 
appointed so as to secure impartiality and tire 
administration of justice according to the laws ol 
the land. 

Accordingly the Grenville Act was passed in 
the year 1770 and the persons who were appointed 
used to be the members of the House and even 
though they were drawn by lots there were alle¬ 
gations of partiality and incompetence. In 1839, 
therefore, an Act was passed establishing a new 
system, upon different principles, increasing the 
responsibility of individual Members, and leaving 
but little to the operation of chance. This prin¬ 
ciple was maintained until 1863, when the juris¬ 
diction of the House in the trial of controverted 
elections was transferred by statute to the Courts 
of law. 

Finally, by Part III of the Representation of 
the People Act, 1949, the trial of controverted 
elections is confided to judges selected from the 
judiciary in the appropriate part of the United 
Kingdom. Thus, in so far as electoral matters are 
concerned, at the commencement of the Constitu¬ 
tion the House of Commons in England had no 
privilege and the validity or otherwise of an elec¬ 
tion of its members had to be determined by the 
Statutory Tribunals created by the Representa¬ 
tion of the People Act, 1949. it would, therefore, 
iollow that the Parliament of this Country does 
not possess a privilege of determining the validity 
of elections to either House. 


“Thus, where a certain power has been conferred 
on one tribunal and a similar power is con¬ 
ferred on another, there is no inherent repug¬ 
nancy between the powers of those tribunals. 
When the intention is that each can exercise 
its powers independently of the other, it be¬ 
comes necessary to use a ‘non-ob-lante’ clause.” 

Had Art. 329(b; not been there then election dis¬ 
putes could have been brought to the High Court 
directly under Art. 220. Article 329(b; provides 
that such disputes should be adjudicated upon by 
an Election Tribunal and none else. It follow^ 
therefore that the Election Tribunal alone can ad¬ 
judicate upon election disputes and the High 
Court lias no jurisdiction to enquire into them 
even under Art. 227 of the Constitution. 


(62) What is however challenged here is not 
the election itself out the decision of the Tribunal. 
Mo doubt the petitioner also wants this Court to 
declare the election of the respondent no. 1 void 
and further wants that he himself be declared 
elected. I have no doubt that neither of these 
two reliefs can be granted to the petitioner by 
this Court in view of the provisions of Art. 329(b). 
At the same time, I am clear that these reliefs 
are separable from the first relief which he has 
claimed, that is of quashing the order of the 
Tribunal. 


(63) Siiri Pathak strongly relied on the decision 
of the Supreme Court in — ‘AIR 1952 SC 64 (A)’ 
in support of the contention that not only Art. 
329(b) of the Constitution but also Ss. 8u and 
105, Representation of the People Act bar the 
jurisdiction of this Court, even to consider whe¬ 
ther the Election Tribunal has acted within the 
scope of its jurisdiction or not or has refused to 
exercise the jurisdiction committed to it. In that 
case the question was whether the High Court 
had jurisdiction to issue a writ of ‘cer¬ 
tiorari’ under Art. 226 of the Constitution 
and to quash the order of the Returning Officer 
rejecting the nomination paper of the candidate 
and directing the Returning Officer to include the 
name of the candidate in the list of valid nomi¬ 
nations to be published. Their Lordships held 
that the scheme of Part 15 of the Constitution, in 
which Art. 329(b) occurs, and the Representation 
of the People Act seems to be that any matter 
which has the effect of vitiating an election should 
be brought up only at the appropriate stage in an 
appropriate manner before a special tribunal and 
should not be brought up at an intermediate stage 
before any Court. 


(61) What is next to be ascertained is the 
effect of Art. 329(b) of the Constitution on the 
powers of this Court. 

Article 329(b) reads thus: 

“Notwithstanding anything in this Constitu¬ 
tion— 

x xx 

(b) no election to either House of Parliament 
or to the House or either House of the Legisla¬ 
ture of a State shall be called in question ex¬ 
cept by an election petition presented to such 
authority and in such manner as may be pro¬ 
vided for by or under anv law made by the 
appropriate Legislature.” 

The 'non-obstanle* clause in this Article indicates 
that the provisions of this article shall prevail 
despite anything to the contrary in any other 
provision of the Constitution. As was observed 
by a Division Bench of this Court consisting of 
the Chief Justice and myself in — ‘Vasant Rao 
v. Election Commission of India, New Delhi’, AIR 
1953 Nag 237 (U) : 


(64) In the course of the judgment Fazl Ali J. 
who delivered the judgment of the Court ob¬ 
served : 

-any matter which has the effect of vitiat¬ 
ing an election should be brought up only at the 
appropriate stage in an appropriate manner 
before a special tribunal and should not be 
brought up at an intermediate stage before any 
Court. It seems to me that under the election 
law, the only significance which the rejection 
of a nomination paper has consists in the fact 
that it can be used as a ground to call the 
election in question. Article 329(b) was appa¬ 
rently enacted to prescribe the manner in which 
and the stage at which this ground and other 
grounds which may be raised under the law to 
call the election in question could be urged. I 
think it follows by necessary" implication from 
the language of this provision that those grounds 
cannot be urged in any other manner, at any 
other stage and before any other Court. 

Il the grounds on which an election can be 
called in question could be raised at an earlier 
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steage and errors, if any, are rectified, there will 
*!° meaning in enacting a provision like Art. 
and m setting up a special tribunal. Any 
other meaning ascribed to the words used in 
me article would lead to anomalies, which the 
Constitution, could not have contemplated on-* 
°f theru being that conflicting views may be 
expressed by the High Court at the pre-polling 
stage and by the election tribunal, which is to 
oe an independent body, at the stage when the 
matter is brought up before it.” 

Dealing with the Representation of the People 
A °t, 1951, liis Lordship observed: 

“Obviously, the Act is a self-contained enact¬ 
ment so far as elections are concerned, which 
means that whenever we have to ascertain the 
true position in regard to any matter connected 
with elections, we have only to look at the Act 

and the rules made thereunder.Section 

89, which is drafted in almost the same lang¬ 
uage as Art. 329do), provides that ‘no election 
shall be called in question except by an election 
petition presented in accordance with the pro¬ 
visions of this part.' .Section 105 says that 

'every order of the Tribunal made under this 

Act shall be final and conclusive’ .and 

it should be noted that there is no provision 
anywhere to the effect that anything connected 
with elections can be questioned at an inter¬ 
mediate stage.” 

Further his Lordship observed: 

It is now well-recognized that where a right or 
liability is created by a statute which gives a 
special remedy for enforcing it, the remedy 
provided by that statute only must be availed 

9 f ;*\ .That being so. I think it will be a 

fair inference from the provisions of the Repre¬ 
sentation of the People Act to state that the 
Act provides for only one remedy, that remedy 
being by an election petition to be presented 
after the election is over, and there is no remedy 
provided at any intermediate siege.” 

“It was argued that since the Representation 
of the People Act was enacted subject to the 
provisions of the Constitution, it cannot bar 
the jurisdiction of the High Court to issue writs 
under Art. 226 of the Constitution. This a^gv- 
ment however is completely shut out by reading 
the Act along with Art. 329(b). It will be 
noticed that the language used in that 
article and in section 80 of the Act 
is almost identical. with this difference 
only that the rrticle is preceded bv the words 
‘notwithstanding anything in this Constitution.’ 

I think that those words are quite apt to ex¬ 
clude the jurisdiction of the High 'Court to 
deal with any matter which may arise while 
the elections are in progress.” 

Observing that the more reasonable view seems 
to be that Art. 329 covers all “electoral matters” 
his Lordship summarized the conclusion arrived at 

by him thus : 

“(1) Having regard to the important functions 
which the legislatures have to perform in demo¬ 
cratic countries, it. has always been recognize! 
to be a matter of first importance that elections 
should be concluded as early as possible accord¬ 
ing to time schedule and all controversial mat¬ 
ters and all disputes arising out of elections 
should be postponed till after the elections are 
over, so that the election proceedings may not 
be unduly retarded or protracted. 

(2) In conformity with this principle, the 
scheme of the election law in this country as 
well as in England is that no significance should 
be attached to anything which does not affect 
the ‘election’; and if any irregularities are com- 
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mit.ted while it Ls in progress and they belong 
to the category or class which, under the law 
by winch elections are governed, would have 
the effect of vitiating the ‘election’ and enable 

shniivf rS h° n , afiec 1 t ^ d to caU question, they 

shornd be brought up before a special tribunal 

by of an election petition and not be 

rr ™ e subject of a dispute before any Court 
while the election is in progress ” 

After referring to the decision of the Privv 

observed ^ ~ <1876 " 2 A ° 102 (M) ’> his Lord ^P 

“The points which emerge from this decision may 
be stated as follows: 

(1) The right to vote or stand as a candidate 
for election is not a civil right but is a creature 
oi statute or special law and must be subject 
to the limitations imposed by it. 

(2) Strictly speaking, it is the sole right of 
tne Legislature to examine and determine all 
matters relating to the election of its own mem¬ 
bers, and if the legislature takes it out of its 
own hands and vests in a special tribunal an 
entirely new and unknown jurisdiction, that 
special jurisdiction should be exercised in ac¬ 
cordance with the law which creates it.” 

At the same time his Lordship made it clear : 

“It should be mentioned here that the question 
as to what the powers of the High Court under 
Arts. 226 and 227 and of this Court under Art. 
135 of the Constitution may be, is one that will 
have to be decided on a proper occasion.” 

I have quoted extensively from the judgment 
of his Lordship in order to show that the view 
taken by him is that in so far as ‘electoral mat¬ 
ters’ are concerned, the jurisdiction of this Court 
is barred by Art, 329(b) of the Constitution and 
by Ss. 80 and 105, Representation of the People 
Act, which Act lies to be read as part of the Con¬ 
stitution. 

(65) Their Lordships were not dealing with a 
case ci the present type where the question to 
be considered is whether the Election Tribunal 
has acted within the ambit of its authority or 
whetner it has refused to exercise the jurisdiction 
vested in it by law. There is nothing in the judg¬ 
ment of their Lordships which indicates that the 
jurisdiction cf this Court or indeed of a civil 
Court to examine into cases where the provisions 
oi an Act have not been complied with by the 
statutory tribunal is taken away. Indeed, it was 
observed in this judgment : 

“It was conceded at the bar that the effect of 
this difference in language is that whereas any 
law made by Parliament under Art. 327, or by 
the State Legislature under Art. 328. cannot ex¬ 
clude the jurisdiction of the High Court under 
Art. 223 of the Constitution, that jurisdiction is 
excluded in regard to matters provided for in 
Art, 329." 

This concession of the counsel appears to have 
been accepted as proper by their Lordships. Thus 
it would follow that only such matters as arej 
dealt with in Art. 329 are excluded from the con¬ 
sideration by this Court under Arts. 226 and 227 
of the Constitution. Finality is not given by Art. 
329(b) to the order of the Tribunal nor is the 
order placed beyond the purview of the High 

Court, 

(66) A reference may be made to the decision 
in — ‘AIR 1940 PC 105 at p. 110 (G)’, which has 
been referred to in the judgment of the Court, 
though in another connection. Their Lordships 
of the Privy Council have stated : 

“It is settled law that the exclusion of the juris¬ 
diction of the civil Courts is not to be readily 
inferred, but that such exclusion must either 
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be explicitly expressed or clearly implied. It is 
a'so well-settled that even if jurisdiction is so 
excluded, the civil Courts have jurisdiction to 
examine into cases where the provisions of the 
Act have not been complied with, or the statu¬ 
tory tribunal has not acted in conformity with 
the fundamental principles of judicial proce¬ 
dure.” . J . 

To the limited extent, therefore, of considering 

whether the Election Tribunal lias complied with 
the provisions of the law or has failed to exer¬ 
cise the jurisdiction vested in it by law, it must 
|be held that this Court, at any rate, has juris¬ 
diction. . 

(67) It is argued that interference with the deci¬ 
sion of the Election Tribunal will affect the elec¬ 
tion. I may point out that the Respondent no. 

1 was not elected as a result of the decision of 
the Election Tribunal but as a result of the count¬ 
ing of votes by the Returning Officer. If, there¬ 
fore, this Court were to set aside the order of 
the Election Tribunal, the result of the election 
will not be affected. The only consequence of 
this order would be that the election petition will 
have to be decided afresh. 

(68) I am aware of the decision of a Division 
Bench of this Court in — ‘AIR, 1953 Nag 357 (H)\ 
where it has been held that the fact that an 
election petition has been filed and dismissed or 
allowed does not remove the bar of Art. 329(b) 
as that clause itself contemplates only one mode 
of procedure and not two. The learned Judges 
in that case had to consider whether this Court 
had jurisdiction to interfere under Art. 226 or 227 
of the Constitution with an order of an Election 
Tribunal declaring void the election of the candi¬ 
date declared to be elected by the Returning Officer 
and declare the petitioner before it duly elected. 
The learned Judges held that the intention of 
the Constitution seems to be that election mat¬ 
ters should be left to the machinery provided for 
the consideration of election petitions in the law 
to be made under Art. 327 , and that no other 
authority should do what the Tribunal and the 
Election Commission are required under lav/ to 
decide. 

They seem to be of the view that in certain 
circumstances the proceedings before the Tribunal, 
including the decision of the Tribunal, are to be 
included in the process of election. It may be 
that in certain circumstances the decision of the 
Election Tribunal may be regarded as a part of 
'the election. Where, however, the Election Tri- 
|bunal has exceeded its jurisdiction or failed to 
! exercise jurisdiction vested in it by law*, it can¬ 
not be said that its decision affects an election 
and is on that account a part of the process of 
election. 

(69) No doubt, the learned Judges have also 
held that by reason of the non-obstante clause in 
Art. 329(b) the jurisdiction of the High Court 
under Arts. 226 and 227 is excluded. I am pre¬ 
pared to grant that in a case where the ques¬ 
tion is not whether the Tribunal has exceeded its 
jurisdiction or refused to exercise it, this Court 
may not be able to interfere. Where, however, 
the question raised pertains to jurisdiction, the 
bar created by Art. 329(b) would not come in the 
way of the exercise of the powers conferred upon 
this Court by Art. 227. 

(70) What Art. 329(b) takes out of the jurisdic¬ 
tion of this Court is any matter ‘pertaining* to 
an election but where, as here, the matter relates 
only to a decision of a Tribunal which is not a 
part of the process of election that provision can¬ 
not operate as a bar. As has been observed in 
— ‘Rex v. Shoreditch (R)’, (cit. sup.) : 


“No tribunal of inferior jurisdiction can by its 
own decision finally decide on the question of 
the existence or extent of such jurisdiction; 
such question is always subject to review by the 
High Court, which docs not permit the inferior 
tribunal eitner to usurp a jurisdiction which it 
does not possess, whether at all or to the ex¬ 
tent claimed, or to refuse to exercise a jurisdic¬ 
tion which it has and ought to exercise.” 

Thus, if an Election Tribunal decides a petition 
on a fantastic ground, that is, a ground which is; 
not provided for in the Representation of the; 
People Act, or where it refuses to exercise its juris-, 
diction when upon the facts it is bound to exer¬ 
cise it, then certainly this Court can and mast 
interfere. I am thus of the view that the power; 
of this Court to interfere in a case like the pre¬ 
sent is not taken away by the provisions of 
Art. 329(b). 

(71) It is then said that S. 105, Representation 
of the People Act takes aw*ay the jurisdiction of 
the High Court even to consider whether the Tri¬ 
bunal has exercised its jurisdiction or has refus¬ 
ed to exercise it. That section reads thus : 

“Every order of the Tribunal made under this 

Act shall be final and conclusive.” 

It must be remembered that this section is to 
be found in the law enacted by Parliament and 
no Act of Parliament can take away the power 
which the Constitution has conferred on this 
Court. It is however argued that the Act has 
been made by the Parliament under the powers 
conferred under Art. 327 of the Constitution and 
therefore the whole, or at any rate, S. 105 thereof, 
must be deemed to be a part of the Constitution. 
In my opinion, this argument is wholly untenable. 
It may be mentioned that there is no ‘non ob¬ 
stante’ clause in Art. 327 of the Constitution. On 
the other hand, Art. 327 is ‘subject’ to the other 
provisions of the Constitution. The law which the 
Parliament enacts cannot, therefore, derogate 
from any provision of the Constitution. 

(72) The question then is whether the Election 
Tribunal has committed any error pertaining to 
jurisdiction, that is to say, whether it has refused 
to exercise jurisdiction vested in it by law or has 
usurped jurisdiction. As already pointed out the. 
Election Tribunal has come to the conclusion that 
the provisions of R. 47(l)(c) are mandatory, that! 
the Returning Officer ought to have rejected 371' 
voting papers because they did not bear the pres¬ 
cribed mark, that the Election Commission could 
not validate these voting papers, that the rejec¬ 
tion of all such ballot papers would have depriv¬ 
ed the respondent no. 1 of the marginal advan¬ 
tage of 239 votes and that the petitioner could 
have thus got a majority of valid votes. Having 
come to this conclusion what the Tribunal had to 
decide was whether the result of the election had 
been materially affected by the improper recep¬ 
tion of these 371 votes. Instead of addressing it¬ 
self to this question the Tribunal proceeded to 
ascertain the effect of the disregard by the Polling 
Officer of rule 23 read with R, 23. (See para CJ 
of the judgment of the Election Tribunal repro¬ 
duced in paragraph 7 of this order.) 

The Election Petition is not founded on any 
allegation that the Returning Officer did not do 
his duty as required by R. 23(1 r which deals with 
the procedure before the recording of votes, or 
any rule other than R. 47(l)(c). It was therefore not 
open to the Tribunal under S. 100(2) (c), Repre¬ 
sentation of the People Act to consider whether the 
result of the election was affected by a non-ccm- 
pliance with a provision of the rules or the Act 
other than the one complained of. Therefore, in 
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taking imo consideration the lion-compliance with 
provisions of R. 23 it acted beyond its juris¬ 
diction and in failing to consider the effect of 
the non-compliance with R. 47(1) (c) it failed to 
exercise the jurisdiction vested in it by law. 


It was argued at great length that the pro¬ 
visions Oi R. 4i UMc) are directory and not man¬ 
datory and that the opinion of the majority of 
the members of the Tribunal that they are man¬ 
datory is erroneous. In my opinion, it is not 
open to us to consider wnether tiie view taken 
by the majority is correct or not. The reason 
for saying so is that the Tribunal had jurisdic¬ 
tion to decide every question of fact and law 
raised before it and its decision on such a ques¬ 
tion could not be questioned by this Court under 
Art. 227 ol tire Constitution except when the ques¬ 
tion decided by it affected its initial jurisdiction. 
The finding which the majority of the members 
of the tribunal have given regarding the nature 
of the provisions of R. 47(l)(c) does not affect 
its initial jurisdiction and therefore that finding 
cannot be questioned before this Court. 


( i4) It was argued that this Court had no juris¬ 
diction to entertain this petition because the Tri¬ 
bunal cannot be deemed to be situate within the 
territorial jurisdiction of this Court. In support 
of this argument Shri Hazarnavis, junior counsel 
lor the respondent no. 1 , referred to S. 88 Repre¬ 
sent a-t ion oi the People Act. Tiiat section runs 
thus : 

Tiie trial shall be held at such place as the 
Election Commission may appoint : 

Provided that a Tribunal may, in its discre¬ 
tion, sit for any part of the trial at any other 
place in the State in which the election to 
which the petition relates has taken place.” 


purpose of removing doubt as to its scope — 
and they might easily have been incorporated 
in the earner part of the section, at the risk 
of making it rather more cumbrous than it is ” 
His Lordship then observed : 

It cannot, I think, be disputed that in constru¬ 
ing a section of an Act of Parliament, it is 
constantly necessary to explain the meaning of 
the words by an examination of the purport 
and effect of other sections in the same A<5t. 
A number of striking examples will be found 
in Maxwell on the Interpretation of Statutes, 
8th Edition, pp. 27, 28. This principle is equally 
applicable in the case of different parts of a 
single section, and nonetheless so because the 
latter part is introduced by the words ‘provid¬ 
ed that’ or like words. There can, I think, be 
no doubt that the view expressed in Kent’s 
Commentaries on American Law, 12th Edn. Vol. 
I, p. 463, cited with approval in Maxwell on 
the Interpretation of Statutes, 8th Edn. p. 140, 
is correct. 

‘The true principle undoubtedly is, that the 
sound interpretation and meaning of the sta¬ 
tute on a view of the pnacting clause, saving 
clause, and proviso taken and const rued to¬ 
gether. is to prevail’.” 

In my opinion, this is sufficient to dispose of the 
point urged by Shri Hazarnavis. 

(77) The learned counsel then argued that in 
the absence of the Election Commission as a party 
to this proceeding, Lie order of this Court can¬ 
not be given effect to. He further argued that 
the Election Commission being a necessary party 
to the petition and being outside the jurisdiction 
of this Court the petition itself was untenable. 
Reliance was placed on the decision in — ‘Ram- 


(75) According to the learned counsel the Elec¬ 
tion Commission could fix any place whatsoever 
lor the trial of the election petition and that it 
was not bound to fix the trial of the petition at 
a place within the limits of the State in which 
the petition arose and that the mere fact that 
the Election Commission fixed Iloshangabad as 
the place for the trial of this petition is not 
sufficient to give this Court jurisdiction over the 
tribunal. In support of this contention the learn¬ 
ed counsel relied on — ‘Ryots of Garabandho v. 
Zamindar oi Parlakimcdi’, AIR 1943 PC 164 (V». 

(76) The argument of the learned counsel 
ignores from consideration the proviso to S. 88. 
In my opinion, the main section and the proviso, 
have to be read together and after they are so 
read, it is clear that the place of the trial must 
be situate within the State from which the peti¬ 
tion arises. I am fortified in this view by the 
observations of Lord Herschell in — ‘West Derb ' 
Union v. Metropolitan Life Assurance Society’. 
1897 AC 647 at p. 655 (W>, which were quoted 
with approval by Viscount Maugham in — -Jen¬ 
nings v. Kelly’, 1939-4 All ER 464 at p. 470 (X) : 

‘‘Of course a proviso may be used to guide you 
in the selection of one or other of two possible 
constructions of the words to be found in the 
enactment, and show when there is doubt about 
its scope, when it may reasonably admit of 
doubt as to its having this scope or that, which 
is the proper view to take ot it.” 


krishna’s case (H)‘, (cit. sup.) in support of the 
proposition. 

The learned Judges observed : 

‘‘The order of the Election Tribunal when adopt¬ 
ed by the Election Commission and notified, 
becomes an order’of the Election Commission. 
The Election Tribunal is nothing more than 
an amanuensis of the Election Commission, and 
the order made by the Election Tribunal, when 
adopted by the Election Commission, becomes 
not only conclusive but takes effect to all in¬ 
tents and purposes as the act of the Election 
Commission. 

To issue a process against a body which is now 
‘functus officio' to quash its order, would, in the 
events which have happened, be a process 
against the Election Commission itself. That is 
not possible because it has now been authorita¬ 
tively ruled that the Election Commission is 
not subject to the writ process of the High 
Court within the territorial jurisdiction of which 
the Commission is not situate. It cannot be 
denied that in the present matter the Election 
Commission Is not within our territorial juris¬ 
diction and we cannot therefore by a writ com¬ 
pel the Election Commission to choose a course 
other than what it has. No Court does in¬ 
directly which it cannot do directly.” 

(78) With great respect to the learned Judges 
I would point out that the very assumption that 
the Tribunal is an ‘amanuensis’ of the Elect'.on 


After quoting this his Lordship added : 

‘‘My Lords, that is precisely the method of con¬ 
struction which, in my view, is applicable in 
the present case. I will acid that the words 
beginning ‘Provided that’ are, in my opinion, 
additional and explanatory words, necessary for 
the purpose of giving a more definite mean¬ 
ing to the preceding words — namely, for the 


Commission is unjustified and therefore the con¬ 
clusion based on it is erroneous. The Tribunal 
does, no doubt, owe its constitution to the Com¬ 
mission, but it Is appointed to decide a petition 
according to its own lights. It Is in no sense a 
servant of the Commission nor can the Commis¬ 
sion dictate to it as to how it should decide a 
petition. On the other hand, it is the Commis- 
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sion which lias to give effect to the decision of 
the Tribunal : The Commission has to register 
the decision of the Tribunal and have it publish¬ 
ed in the manner set out in section 106 of the 
Representation of the People Act and in that 
sense it may perhaps be permissible to regard it 
as the ‘amanuensis’ of the Tribunal but not. ‘vice 

I versa \ 

( 79 ) The order which takes effect upon the pub¬ 
lication is the order of the Tribunal and not of 
the Commission. This is clear from S. 107 Re¬ 
presentation of the People Act which runs thus: 
“An order of the Tribunal under S. 98, or S. 99 
shall not take effect until it is published in 
the Gazette of India under S. 106.” 

There is nothing in the Act nor in the Consti¬ 
tution which enables the Election Commission to 
•adopt the order of the Tribunal and thus make 
■it its own. On the other hand, Ss. 106 and 107 
Iboth make it cleaT that the function of the Elec¬ 
tion Commission in regard to the matter, after 
the decision of the Tribunal, is merely ministerial. 
If this Court quashes the order of the Tribunal, 
the very basis for the publication of the decision 
of the Tribunal wi 11 disappear and the Election 
Commission as a constitutional body will b' 
bound to treat the petition as still pending and 
non-existent — is of no consequence. 

I may add that when this Court finds that an 
inferior Tribunal has committed an error pertain¬ 
ing to its jurisdiction and that consequently its 
order is unsustainable, it can itself quash the 
order of that Tribunal and that it is not neces¬ 
sary for it. to “issue a process” against it to quash 
its order. Indeed, where the High Court holds 
that an inferior Tribunal has usurped jurisdic¬ 
tion or erroneously refused to exercise it, it does 
not leave it to that Tribunal to quash its own 
order but the High Court itself quashes if. I am 
not even aware of any case in which an inferior 
Court was directed to quash its erroneous order. 
Thus, the fact that the Tribunal is now ‘functus 
officio’ — and may therefore be deemed to be 
non-existent — is of no consequence. 

(80> In my judgment, the Election Commission 
is not a necessary party to this petition because 
no relief is sought against it, and indeed, no 
relief need have been sought against it. As I 
have already observed, though under the provi¬ 
sions of the Representation of the People Act the 
Election Commission has got to perform certain 
functions in relation to election petitions and also 
in relation to the decisions of the election peti¬ 
tions, that fact is not sufficient to make the Elec¬ 
tion Commission a necessary party to a petition 
challenging the decision of the Election Tribunal. 
It may further be pointed out that the Election 
Commission was not a party to the election peti¬ 
tion itself, and where an act of the Election Tri¬ 
bunal is challenged' it is difficult to understand 
how the Election Commission becomes a necessary 
party to the petition. 
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(81 ) At this stage I may refer to the argument 
advanced by Shri Pathak, senior counsel lor ' the 
respondent no. 1, to the effect that the Election 
Commission having given the decision that certain 
voting papers were valid is interested in support¬ 
ing that decision and is therefore a necessary or 
at least a proper party. What I have said above 
regarding the jurisdiction of this Court on the 
question of the interpretation of R. 47(l)(c) would 
also apply to the decision of the majority of the 
Tribunal in regard to the action taken by the 
Election Commission. Since the correctness or 
otherwise of the decision of the Tribunal on this 
point cannot be questioned before us, the Election 


Commission is neither a necessary nor a pioper 

party to the petition. _ . . 

(82) Further, since the Election Comm is ion is 

not a necescary party nor even a proper party to 
the petition, the fact that it. is situate beyond 
the jurisdiction of this Court would not render 
the petition untenable. 

(83) During the course of the argument it was 
suggested that the Union Government was also a 
necessary party to the petition because our deci¬ 
sion cannot be given effect to except through the ( 
instrumentality of the Government It is true, 
that under S. 106, Representation of the People 
Act, the Election Commission is required to trans- 
mit copies of the order of the Triounal to hj 
S peaker of the House of the People and to cause 
it to be published in the Gazette of India It is: 
also true that the Gazette of India is published 
under the authority of the Government of India 
and therefore the actual publication has to be 
ordered by the Government, of India. These 
facts however are not sufficient to warrant or, 
necessitate even the joinder of the Government 
of India as a party to the petition. 

(84) The best answer to the argument would be 
found in the judgment of Lord Reading C. J. in 
.— ‘Rex v. Speyer’, 1916-1 K B 595 (Y). In that 
case Sir Edgar Speyer and Sir Ernest Cassel were 
called upon by two orders of this Court of the 
Kings Bench Division, made at the instance of 
Sir °George Makgill, to show cause why an infor¬ 
mation in the nature of a quo warranto should 
not be exhibited against them to show by what 
authority thev respectively claimed to be mem¬ 
bers of His * Majesty's Privy Council for Great 
Britain. The Attorney-General, upon whom notice 
of the orders obtained by Sir George Makgill had 
been served, took the preliminary objection on 
behalf of the Crown that these proceedings were 
entirely misconceived and that this Court had 
no jurisdiction to entertain them. One of the 
grounds on which the objection was based was 
that no judgment in favour of the relator could 
be enforced because it would be an order upon 
the Crown. This ground was based on the assump¬ 
tion that if the Court were to pronounce a judg¬ 
ment of ouster in this case it would be making 
an order upon the Sovereign. 

Dealing with the argument Lord Reading 
observed: 

“If that -were the true view of such a judgment 
I should, of course, agree, as this Court could 
not make an order upon the Sovereign. To use 
the words of Cockbum C. J. in — ‘Reg v. Lords 
Commissioners of the Treasury’, (1872) 7 Q B 
337 at p. 394 (Z), 

‘We must start with this unquestionable prin¬ 
ciple, that when a duty has to be performed 
(if I may use that expression) by the Crown, 
this Court cannot claim even in appearance 
to have anv power to command the Crown; 
the thing is out of the question. Over the 
Sovereign we can have no power.’ 

But a judgment against the respondents would 
have effect against them only; it would be an 
order upon the subject, not upon the Crown 
It is then argued that this Court would be 
powerless to enforce a judgment of ouster in 
this case, t-hat we could not order the Clerk 
to the Privy Council, who is the servant of the 
King, to remove the names from the roll of 
Privy Councillors, neither could we prevent The 
immediate reinstatement of the names if the 
King thought fit to alter it. It is sufficient for 
the present purpose to say that a judgment pro¬ 
nounced in favour of the relator would not in- 
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volve the making by this Court of an order 
uP° n the Clerk, neither would this Court be 
powerless to enforce the judgment if it were 
disobeyed by those against whom it was made. 

, Although it may be interesting and useful for 
the purpose of testing the proposition under 
c ’dt 1 at ion to assume the difficulties suggest¬ 
ed by the Attorney-General, none of them would 
^ truth occur. This is the King's Court; we 
sjt here to administer justice and to interpret 
the laws of the realm in the King’s name. It 
is respectful and proper to assume that once the 
law is declared by a competent judicial autho¬ 
rity it will be followed by the Crown.” 

This Court derives its powers and jurisdiction 
with respect to inferior tribunals from the provi¬ 
sions of the Constitution itself and I have no 
doubt whatsoever that any decision given by this 
Court will be respected and given effect to by 
the appropriate authority or authorities. 

(85) What remains to be considered is the argu¬ 
ment that the petitioner has no substantial right 
to assert and that no injustice has been done to 
him. The petitioner made the election petition 
and therefore he was entitled to have it decided 
according to law by the Election Tribunal. Upon 
the view I take the Election Tribunal has failed 
to cxcicise its jurisdiction by not determining 
the question which it was bound to determine 
and theielore it must be said that the petitioner 
has not been able to obtain justice. Ke has 
therefore a clear right to move this Court under 
Art. 227 of the Constitution. 

(86) I would, therefore, allow the petition and 
quash the order of the Election Tribunal and 
leave it to the Election Commission and the 
Government to perform their statutory duties in 
the matter of the election petition which has not 
been decided. The petitioner is entitled to the 
refund of the deposit made by him and also to 

his costs. No counsel’s fee as no certificate has 
been filed. 

I3HUTT J. : 

(87) I have had the benefit of perusing the 
orders of my Lord the Chief Justice and mv 
brother Mudholkar J. With respect I would like 
to make the following observations. 

(88) The points arising in this controversy are— 

(1) Whether, independently of Art. 329, the 

matter is justiciable either under Art. 226 
or 227? 

(2) Whether, in view of Art. 329, the matter 
is taken cut of the jurisdiction of the High 
Court under Arts. 226 and 227; if so, to 
what extent? 

(3) Whether the decision of the Election Tribu¬ 
nal is without jurisdiction or in excess of 
jurisdiction: if so. is it liable to be quashed? 

(4) Whether the Election Commission is a 
necessary party; if so, has the High Court 
no jurisdiction in the matter? 

(89) ‘Point (1)’ — The real question in this con¬ 
nection is to determine precisely the respective 
limit of the power of the High Court under Art 
226 and Art, 227 of the Constitution. As was 
held by their Lordships of the Supremo Court in 
— ‘Election Commission v. Saka Venkata Rao*. 
AIR 1953 SC 210 (Zl), the power under Art. 226 
is conditioned by only two limitations, viz., — 

(i) that the power is to be exercised through¬ 
out the territories in relation to which the 
High Court exercises jurisdiction; and 

(ii) that the person, authority or Government, 
to whom the writ is issued, is amenable to 
the High Court’s jurisdiction either by res:- 
dence or location within those territories. 


Hari Vishnu v. Ahmad Syud (FB) (Bhutt J.) 


A. I. R. 

Iii other respects the power of the High Court 
under this Article is unfettered. Since the pro- 
nouncement of the Supreme Court on the scope of 
the Article, the view held earlier in — ‘M E T 
Co. v. Ranganathan’, AIR 1952 Bom 449 (Z2)*‘ — 
Maqbulunisa v. Union of India’, AIR 1953 All ’477 
(FB) ( Z3) and — ‘Ranganathan v. Madras Elec- 
•nc Tramway Co.’, AIR 1952 Mad 659 (Z4), viz., 
tnat the power is exercisable if the person, autho¬ 
rity or Government functions, without physical, 
location or residence, within the High Court’s! 
territorial jurisdiction cannot be regarded as law 
‘90) However wide the powers are under Arc. 
226, they, by their very nature, can only be exer¬ 
cised within certain limits. In — ‘Veerappa v 
Raman & Raman Ltd.’, AIR 1952 SC 192 (Z5)* 
their Lordships of the Supreme Court observed: 
“Such writs as are referred to in Art. 226 are 
obviously intended to enable the High Court to 
issue them in grave cases where the subordinate 
tribunals or bodies or officers act wholly with¬ 
out jurisdiction, or in excess of it, or in viola¬ 
tion of the principles of natural justice or re¬ 
fuse to exercise a jurisdiction vested in them, 
or there is an error apparent on the face of 
the record, and such act, omission, error, or 
excess has resulted in manifest injustice. How¬ 
ever extensive the jurisdiction may be, it is 
not so wide or large as to enable the High 
Court to convert itself into & Court of appeal 
and examine for itself the correctness of the 
decisions impugned and decide what is the pro- 
. per view to be taken or the order to be made.” 

These limits were applied in — ‘Parry & Co. 
Ltd. v. Commercial Employees Association’, AIR 
1952 SC 179 (Z6). In this connection their Lord- 
ships observed: 

“Tire Commissioner was certainly bound to de¬ 
cide the questions and he did decide them. At 
the worst, he may have come to an erroneous 
conclusion, but the conclusion is in respect of a 
matter which lies entirely within the jurisdic¬ 
tion of the Labour Commissioner to decide and 
it docs not relate to anything collateral, an 
erroneous decision upon which might affect his 
jurisdiction. The records of the case do not 
disclose any error apparent on the face of the 
proceeding or any irregularity in the procedure 
adopted by the Labour Commissioner which 
goes contrary to the principles of natural jus¬ 
tice. Thus there was absolutely no ground here 
which would justify a superior Court in issuing 
a writ of ‘certiorari’ for removal of an order 
or proceeding of an inferior tribunal vested 
with powers to exercise judicial or qv^irfudi- 
cial functions.” 

In — ‘Rashid Ahmed v. Municipal Board, 
Kairana’, AIR 1950 SC 163 (Z7), their Lordships 
lurther observed: 

“There can be no question that the existence of 
an adequate legal remedy is a thing to be taken 
into consideration in the matter of granting 
writs, but the powers given to this Court under 
Art. 32 are much wider and are not confined 
to issuing prerogative writs only.” 

Similar considerations would prevail under Art. 

226. 

(91) From the rulings cited above, the following 
principles emerge, viz., — 

(i) Jurisdiction may be exercised where the 

tribunal 

(a) has acted wholly without jurisdiction or 
in excess of it; 

(b) has refused t-o exercise a jurisdiction 
vested in it; 

(c) has acted in vioalation of the principle:-, 
of natural justice; or 
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(d) has committed an error apparent on 
the face or the record; 
and such act, omission, excess or error has 
resulted in manifest injustice. 

(ii) In exercising the jurisdiction the High 
Court is not empowered to convert itself 
into a Court of appeal and examine for it- 
self the correctness of the decision and de¬ 
cide for itself what the proper view is or 
what order has to be made. 

(iii) Where the tribunal has acted with juris¬ 
diction the High Court will not interfere on 
the mere ground that the decision is erro¬ 
neous. 

(iv) Where there is an alternative remedy un¬ 
der the statute, its existence will be taken 
into consideration before exercising juris¬ 
diction. 

(92) In the cases referred to above, the tribu¬ 
nals are mentioned as inferior tribunals and lhe 
High Court as a superior Court. The question 
whether under Art. 226 of the Constitution, the 
High Court 4s empowered to issue writs only to 
subordinate or inferior tribunals, or whether the 
tribunals, by virtue of their location within the 
High Court’s territorial limits, become amenable 
to its jurisdiction, was not, however, specifically 
raised or considered. The term ‘inferior’ or ‘sub¬ 
ordinate’ has reference to a statut-e which may 
make the orders or proceedings of the tribunals 
concerned subject to the appellate or revisional 
authority of a Court. Article 226. however, does 
not specify that the High Court can exercise its 
power in respect of the orders or proceedings of 
such inferior or subordinate tribunals only. 

It appears that where a tribunal, however, wide 
or exclusive its powers, is constituted under a 
statute it would be amenable to the High Court’s 
jurisdiction under Art. 226, provided the two con¬ 
ditions mentioned above are fulfilled. The power 
of the High Court, in this regard, can only be 
taken away by the Constitution itself to the ex¬ 
tent and in the manner provided therein either 
expressly or by necessary implication. No statu¬ 
tory finality attaching to the orders or proceed¬ 
ings of the tribunals can otherwise eliminate or 
abridge its power, subject, of course, to the limi¬ 
tations determined by the Supreme Court by its 
judicial decisions. 

(93) Turning to Art. 227, the decisions holding 
the view that the term “superintendence” used 
in Cl. (1) imports judicial control, although of a 
limited nature, are the following: 

(i) ‘AIR 1951 Nag 58 (FB) (J)’; 

(ii) ‘AIR 1952 Bom 277 (Tb; and reliance was 
also placed upon 

(iii) ‘AIR 1948 Bom 20 CS>’. 

In the first two cases the interpretation is in¬ 
ferential and is based on the omission from Art. 
227 of a clause similar to sub-section (2), S. 224. 
Government of India Act, 1935. Although Art. 
227 is similar to S. 224, Government of India Act, 
such an interpretation cannot be given to it with¬ 
out first examining the scope of sub-section (1) 
of S. 224 ‘vis-a-vis’ Cl. (1) of Art. 227. If this has 
to be done, one has to revert to the very question 
which has to be answered. 

(94) One point of difference is remarkable in 
this connection, namely that whereas S. 224 pro¬ 
vided for superintendence of the High Court over 
Courts which were subject to its appellate juris¬ 
diction, Art. 227 deals with the Courts or tribu¬ 
nals which are situate within the territories in 
relation to which the High Court exercises juris¬ 
diction. Such Courts or tribunals cannot be 
amenable to the High Court’s appellate or revi- 
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sional jurisdiction simply because of their physi¬ 
cal location. It, therefore, appears that in the 
former case, it was necessary t-o clearly delimit 
the power of the High Court lest, by virtue of 
its appellate jurisdiction, it may while purporting 
to act under the Government of India Act, exer¬ 
cise a power which was not vested in it under 
the relevant statute. 

It is in this context that sub-section (2) of S. 
224, Government of India Act has to be read, but 
for which sub-section (1) was liable to be used 
in a wider sense. No such extended jurisdiction 
is indicated in Art. 227, and it is for this rea¬ 
son that no necessity was felt to incorporate m 
it a provision similar to sub-section (2) of S. 224, 
Government of India Act. The judicial power, 
if any exercised by the High Court prior to the 
Constitution, while superintending a subordinate 
Court was not therefore referable to S. 224, Gov¬ 
ernment of India Act and was derived solely 
from its statutory jurisdiction. No such power 
of intervention can, therefore, be imported in 
Art. 227 of the Constitution independently of 
appellate or revisional jurisdiction of the High 
Court vesting in it in terms of a statute. 

(95) As regards — ‘Shripad v. Harsiddhbai 
Divatia (S)’ (supra), the matter had arisen before 
the commencement of the Constitution and w r as 
confined to the question whether the Election. 
Commissioner appointed by the Governor under 
para 4 of Part III of the Order in Council 1936 
could be held to constitute a Court, in its ex¬ 
tended sense, amenable to the writ jurisdiction of 
the High Court under S. 45, Specific Relief Act,j 
1877. That decision can be no guide to the deter-' 
mination of the scope of Art. 227. I, therefore,' 
respectfully concur in the view 7 of my Loid the! 
Chief Justice that the power of the High Court! 
under Art. 227 is confined to administrative! 
matter and does not extend to judicial interven¬ 
tion. 

(93) ‘Point (2)’ — In order to understand the j 
limitation imposed by Art. 329 on the power of j 
the High Courts under Art. 226, it is first neces-! 
sary to read and interpret the relevant provisions' 
of the Constitution itself. It is only when any j 
doubt or incongruity arises on giving a plain 
meaning lo the words that are used, that the law 
or practice of foreign countries may prove useful 
as a guide but not as an authority. In this con-, 
nection Arts. 105(3), 324'1». 327 and 329(b) are' 
relevant and are reproduced below: 

■ 105(3). In other respects, the powers, privileges 
and immunities of each House of Parliament, 
ana oi the members and the committees of each 
House, shall be such as may from time to time 
be defined by Parliament by law, and, until so 
defined, shall be those of the House of Commons, 
of the Parliament of the United Kingdom, and 
of its members and committees at the com¬ 
mencement of this Constitution.” 

“324(1). The superintendence, direction and. 
control of the preparation of the electoral rolls 
for, and the conduct of, all elections to Parlia¬ 
ment and to the Legislature of every State and 
of elections to the ofnees of President and Vice- 
President held under this Constitution, includ¬ 
ing the appointment of election tribunals for 
the decision of doubts and disputes arising out 
of or in connection with elections to Parliament 
and to the Legislatures of States shall be vested 
in a Commission (referred to in this Constitu¬ 
tion as the Election Commission).” 

“327. Subject to the provisions of this Constitu¬ 
tion, Parliament may from time to time by law 7 
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make provision with respect to all matters re¬ 
lating to, or i:i connection with, elections to 
either House of Parliament or to the House or 
either house of the Legislature of a State inclu¬ 
ding the preparation of electoral rolls, the deli¬ 
mitation of constituencies and all other matters 
necessary lor securing the due constitution of 
Mien House or Houses”. 

"229(b). Notwithstanding anything in this Con¬ 
stitution 

* * * 


no election to cither House of Parliament or to 
the House or cither House of the Legislature of 
a State shall be called in question except by an 
election petition presented to such authority 
and in such manner as may be provided for by 
or under any law made by the appropriate Legis¬ 
lature.” ' 


(97) Article 105(3) provides that except in the 
matters covered by els. ( 1 > and ( 2 ), the powers, 
privileges and immunities of each House of Parlia¬ 
ment. and of the members and committees there¬ 
of. shall be such a v s may be defined by Parliament 
by lav/, and until so defined, shall be those of the 
"louse of 'Commons in the United Kingdom, and 
of its members and committees at the commence¬ 
ment of the Constitution. This Article obviously 
does not, in terms, apply to the conduct of elec¬ 
tion, in so far as the powers, privileges and immu- 
niiics of tlie House, and its members and com¬ 
mittees. come into existence only after the elec- 
Lon has taken place and the House is constituted. 
There is, however, another aspect of the matter. 


(98) In England, before the year 1770. contro¬ 
verted elections were tried and determined by the 
whole House of Commons. Subsequently the House 
consented to submit the exercise of its privilege 
to a tribunal constituted by law and composed of 
its ovm Members. The principle of selection of 
these Members was by lot of committees for the 
trial of election petitions. This practice prevailed 
until 1868 when the jurisdiction of the House was 
transferred by statute to the Courts of law. Since 


1949 the settlement of these disputes is governed 
by the Representation of the People Act, 1949. 
under which the trial of controverted elections is 
entrusted to judges selected from the judiciary, 
the judges being selected from a rota to be con¬ 
stituted for the purpose. 

Petitions complaining of undue elections and 
returns or of corrupt or illegal practices are pre¬ 
sented in England to the King’s Bench Division 
of the High Court and are tried by two Judges 
of that court within the county or borough con¬ 
cerned. Similar provision exists for the trial of 
the petitions in Scotland and Northern Ireland 
where they are presented respectively to the Court 
of Session in Scotland and the High Court in 
Northern Ireland. The House has no cognisance 
of these proceedings which do not form a proceed¬ 
ing of the House. It comes to know of the deter¬ 
mination only after it is certified, in writing, to 
the Speaker by the judges. The decision, sub¬ 
ject to the result of an appeal on a question of 
•law’, which can be filed only by special leave of 


the High Court, becomes final and has then only 
to be registered by the House. 


(99) It will thus be seen that the House of 
Commons has divested itself completely of its own 
privileges of deciding controverted elections. This 
privilege being non-existent at the time of the 
commencement of the Constitution, cannot vest 
in either House of Parliament in India under 
Art. 105(3). It may, however, be contended that 
in the United Kingdom the power of the judges 
•Las been delegated by the House of Commons it¬ 


self, and, therefore, does not cease to vest ulti¬ 
mately in the House. Such a position may exist 

m the United Kingdom where the Parliament is 
supreme. 

In India the Parliament derives its power from 
the Constitution and its legislative function is 
limited to enumerated items. Unless, therefore, 
the Constitution itself vests any privilege in the 
Parliament, either expressly or by necessary im¬ 
plication, it cannot be claimed by either of the 
Houses. As I read Art. 105(3) of the Constitu¬ 
tion, it appears to me that only the powers, pri¬ 
vileges and immunities actually exercised or en¬ 
joyed by the House of Commons at the com¬ 
mencement of the Constitution are contemplated 
by it and not those which the House of Commons 
has abdicated. Even if such of the powers as 
were given up are subsequently resumed by the 
House of Commons, they would not vest in the 
Houses of Parliament in India for they were not 
existing at the commencement of the Constitu¬ 
tion. Nor would they vest in them solely for the 
reason that they inhered in the H|fese of Com¬ 
mons before the Constitution commenced. 

The idea underlying Art. 105(3) in co-relating 
the matter to the date of the commencement of 
the Constitution is clearly to take notice of only 
such of the powers, privileges and immunities as 
the House of Commons exercised or enjoyed at 
that date. If the intention was to vest in the 
Houses of Parliament in India all those powers, 
privileges and immunities which, at one time or 
the other, vested in the House of Commons since 
the dawn of history, nothing was easier than to 
state so expressly. It would, therefore, appear 
that the power to decide controverted elections 
does not vest in the Houses of Parliament in 
India by virtue of Art. 105(3). 

(100) Article 324(1) provides that the superin¬ 
tendence, direction and control of all elections to 
Parliament shall be vested in a Commission 
(called the Election Commission). The power of 
the Commission also includes the appointment of 
election tribunals for the decision of doubts and 
^disputes arising out of or in connection with elec¬ 
tions. It will thus appear that the Commission 
itself cannot determine controverted elections and 
its power in regard to election tribunals does not 
extent beyond appointment of its members. It is 
the Representation of the People Act, 1951. that 
makes a provision for the constitution of Election 
Tribunals. This Act is passed by Parliament in 
exercise of its power under Art. 327 which is sub¬ 
ject to the provisions of the Constitution. Due 
administration of the Act in the matter of con¬ 
troverted elections ■ is, therefore, subject to the 
power of the High Court under Art. 226 limited, 
as it may be, to the extent provided by Art. 329., 

It would, in m 3 ' opinion, not be correct to hold; 
that Art. 327 is only subject to the preceding Arts.; 
325 and 326 and not to other provisions of the 
Constitution, for that would be reading in the 
words “Subject to the provisions of this Constitu¬ 
tion” a limitation which is not explicit or im¬ 
plicit in the expression. 

(101) In this connection it appears to me that 
an enquiry into the question whether an Election 
Tribunal 'is an inferior, or superior or indepen¬ 
dent. tribunal is not necessary. As already ob¬ 
served. the jurisdiction of the High Court under 
Art. 226 is not dependent on the inherent status 
of the tribunal but on its location within its terri¬ 
torial limits. I also think that Art. 226 does not 
make anv distinction between a tribunal of ex¬ 
clusive or of limited jurisdiction. However, ui 
this connection I do not think that the Election 
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Tribunal is to be deemed to be possessing limited 
jurisdiction because it is constituted tor a limited 
purpose. Whether or not a Tribunal has a limit¬ 
ed or exclusive jurisdiction does not depend upon 
the limit of the subject-matter allotted to it for 
adjudication but upon the extent of the jurisdic¬ 
tion conferred on it to decide it. 

As was pointed out by their Lordships of the 
Supreme Court in — ‘AIR 1952 SC 64 (A)’, the 
Representation of the People Act, 1951, 

“is a self-contained enactment so far as elections 
are concerned, which means that whenever we 
have to ascertain the true position in regard to 
any matter connected with elections, we have 
only to look at the Act and the rules made 
thereunder.” 

Section 105 of the Act provides that every order 
of the Tribunal shall be “final and conclusive”. 
Section 107 takes away * from the jurisdiction of 
Civil Courts any action taken or any decision, 
given by the Returning Officer or by any other 
person appointed under the Act in connection 
with an election. It is difficult to conceive in 
these circumstances how the Tribunal can be 
deemed to be possessed of only limited jurisdic¬ 
tion in the matter of deciding controverted elec¬ 
tions. 

(102) Even in the case of inferior tribunals the 
rule to determine whether the jurisdiction con¬ 
ferred by a statute is limited or exclusive has 
been stated by Lord Esher M. R. in — ‘Rex v. 
Income Tax Special Purposes Commissioner’, 
<1888) 21 Q B D 313 at p. 319 (Z8) thus: 

“When an inferior court or tribunal or body, 
which has to exercise the power of deciding 
facts, is first established by Act of Parliament, 
the legislature has to consider what powers it 
will give that tribunal or body. It may in 
effect say that, if a certain state of facts exists 
and is shown to such tribunal or body before it. 
proceeds to do certain things, it shall have 
jurisdiction to do such things, but not other¬ 
wise. There it is not for them conclusively to 
decide whether that state of facts exists, and, 
if they exercise the jurisdiction without its 
existence, what they do may be questioned, and 
it will be held that they have acted without 
jurisdiction. 

But there is another state of things which 
may exist. The legislature may entrust the 
tribunal or body with a jurisdiction which in¬ 
cludes the jurisdiction to determine whether 
the preliminary state of facts exists as well as 
the jurisdiction, on finding that it does exist, 
to proceed further or do something more. When 
the legislature are establishing such a tribunal 
or body with limited jurisdiction, they also have 
to consider, whatever jurisdiction they give 
them, whether there shall be any appeal from 
their decision, for otherwise there will be none. 

In the second of the two cases I have men¬ 
tioned it is an erroneous application of the 
formula to say that the tribunal cannot give 
themselves jurisdiction by wrongly deciding cer¬ 
tain facts to exist, because the legislature gave 
them jurisdiction to determine all the facts, in¬ 
cluding the existence of the preliminary facts 
on which the further exercise of their jurisdic¬ 
tion depends; and if they were given jurisdic¬ 
tion so to decide, without any appeal being 
given, there is no appeal from such exercise of 
their jurisdiction.” 

Even if thus test is applied, the Election Tribunal 
Avould be found to possess exclusive jurisdiction 
'to decide election disputes. However, it appears 
,to me that even if its jurisdiction be exclusive 
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and may, therefore, be taken out of the purview 
of Civil Courts of the country, it cannot be so 
exclusive as to oust the jurisdiction of the High 
Court under Art. 226 except to the extent pro¬ 
vided in Art. 329. 

(103) Coming to the question of the superior 
or independent status of the Election Tribunal, 
it has to be kept in mind that the Tribunal Is a 
creature of a statute enacted by Parliament in 
exercise of powers which are subject to the pro¬ 
visions of the Constitution. Such an enactment 
cannot override the constitutional power oi the 
High Court under Art, 226 except in so lar as it 
is hit by Art. 329. The cases cited in this con¬ 
nection at the Bar are easily distinguishable, and 
at any rate are not helpful in determining the 
scope of Art. 226. 

(104) In — ‘AIR 1945 PC 83 (L)\ in which the 

observations in — ‘(1883) 11 Q B D 479 (K)’ were 
approved by the Judicial Committee, their Lord- 
ships were dealing with the case of an election 
dispute which was decided under Ceylon (States 
Council Elections) Order in Council, 1931, by a 
Judge of the Supreme Court from whose deci¬ 
sion there was no appeal. It was h#ld that the 
cognisance of the election petitions under the 
Order in Council was an extension of, or addition 
to. the ordinary jurisdiction of the Supreme 
Court and consequently the Supreme Court could 
not grant ‘certiorari’ to bring up any order made 
in the exercise of that jurisdiction. The position 
of the High Court ‘vis-a-vis’ the Election Tribu¬ 
nal is not of such a character and if it cannot, 
to any extent, exercise jurisdiction over its order 
or proceeding, it would be by virtue of the limi¬ 
tation imposed by the Constitution itself under 
Art. 329 and not because of the status of the 
Tribunal. f 

(105) ‘1876-2 AC 102 (M)’ was a case where 
formerly the decision of controverted elections 
was \ested or was retained in its own hands by 
the Legislative Assembly of the Province, which 
was by an Act of the Quebec Legislature of 1872 
transferred to judges. That Act was repealed by 
an Act of Parliament in 1875, which vested the 
decision in the Supreme Court. The Lord Chan¬ 
cellor delivering the judgment observed: 

“Their Lordships wish to state distinctly, that 
they do not desire to imply any doubt whatever 
as to the general principle, that the prerogative 
of the Crown cannot be taken away except by 
express words; and they would be prepared to 
hold, as often has been hyld before, that in 
any case where the prerogative of the Crown 
has existed, precise words must be shown to 
take away that prerogative. But, in the opi¬ 
nion of their Lordships, a somewhat different 
question arises in the present case. These two 
Acts of Parliament, the Acts of 1872 and 1875, 
are Acts peculiar in their character. 

They are not Acts constituting or providing 
for the decision of mere ordinary civil rights; 
they are Acts creating an entirely new, and up 
to that time unknown, jurisdiction in a parti¬ 
cular Court of the colony for the purpose of 
taking out, with its own consent, of the Legis¬ 
lative Assembly and vesting in that Court, that 
very peculiar jurisdiction which, uplo that time, 
had existed in the Legislative Assembly of de¬ 
ciding election petitions, and determining the 
status of those who claimed to be members of 
the Legislative Assembly. A jurisdiction of that 
kind is extremely special, and one of the ob¬ 
vious incidents or consequences of such a juris¬ 
diction must be that the jurisdiction, by whom¬ 
soever it is to be exercised, should be exercised 
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in a way that should as soon as possible be¬ 
come conclusive, and enable the Constitution of 
the Legislative Assembly to be distinctly and 
speediiy known.” 

In India the decision of controverted elections 
never was vested in the Houses of Parliament 
and has also not been vested in them by the Con¬ 
stitution. Nor is the decision impugned given by 
a Tribunal of the status of a Supreme Court of 
a State. And this makes all the difference. 

(103) ‘Theberge v. Laudry (M)’ (supra) was 
followed in — ‘AIR 1930 PC 227 (Nr in which 
the question was whether the decision of the 
Court of Appeal in Malta in a case of election 
to the Senate was subject to an ordinary inci¬ 
dent of an appeal to the Crown. The decision 
of the Privy Council solely turned on the ques¬ 
tion whether the Court of Appeal was, in an 
election case, an ordinary Court or a special tri¬ 
bunal. and their Lordships held that it was a 
special tribunal under the terms of Art. 33 cf the 
Malta Constitution Letters Patent, 1921, without 
annexing to it the ordinary incident of an appeal 
to the Crown. The decision, therefore, turned on 
a point which does not arise in the instant case. 
Plere there is no question of a right of an appeal 
as in the case of — ‘Strickland v. Grima (NV 
(supra) or of special leave to appeal as in — ‘AIR 
1949 PC 261 (0)1 

(107) Turning to — T908 AC 443 (P)\ the ques¬ 
tion was whether a petition lay to His Majesty 
lor leave to appeal from a decision of a Native 
Appellate Court in New Zealand which under S. 
93 of New Zealand Act 58 Viet. No. 43, declare:! 
that the decisions of the Native Appellate Court 
established thereby shall be ‘‘final and conclu¬ 
sive” but did not expressly exclude His Majesty's 
prerogative. Lord Robertson delivering the judg¬ 
ment observed: 

‘‘Turning to the present case, their Lordships 
have to deal with rights which are the ordi¬ 
nary legal rights of subjects of the King. The 
legal lights of this particular people in the 
matters of land, succession, and probate are 
subjected to the liewlv-creatcd tribunal., But 
for the creation of this Court the Law ’courts 
would have had to determine those rights as 
best they could, and an appeal would clearly 
have lain to His Majesty. The exclusion of 
the right to appeal to His Majesty would there¬ 
fore be a forfeiture of existing rights on the 
part of Sovereign and subject.” 

This decision, therefore, turned upon the view 
that the exclusion, in the Act, of the right to 
appeal to His Majesty in a matter of legal right 
to land, succession and probate, from which an 
appeal would have ordinarily lain if the lis was 
tried by the Law Courts amounted to forfeiture 
of this right on the part of Sovereign and sub¬ 
ject. Here there is no forfeiture of a right or 
power under Art. 226 except to the extent that it 
is circumscribed by Art. 329. 

(108) The decision in — ‘(1859) G C B (NS) 333 
(D)’ which has been cited with approval in many 
cases and recently also by their Lordships of the 
Supreme Court in — *N. P. Ponnuswami v. Re¬ 
turning Officer. Nsmakkal (A)’ (supra) provides 
that where a liability not existing at common law 
is created by a statute which at the some time 
gives a special and particular remedy for enforcing 
it. the form of the remedy given by the statute 
must be adopted and adhered to. This principle 
has not been violated in the instant case as the 
petitioner had pursued the remedy provided in 
the Representation of the People Act, 1951. There 
is, however, another question to be answered viz., 


Syed (FB) (Dhutt J.) A. I. R. 

whether Art. 225 of the Constitution, which over¬ 
rides the limitations imposed by any statute law, 
provides any further remedy to an aggrieved 
party. This question is not governed by the deci¬ 
sion in — ‘Wolverhampton New Water Works 
Co. v. Hawkesford (D)’ (supra). 

(109) The real question to determine in the 
instant case is the extent to which the power of 
the High Court under Art. 226, otherwise un¬ 
trammelled, is abridged by Art. 329 (b). What Cl. 
(b) of Art. 329 excludes from the jurisdiction cf 
the Courts. Including the High Court, is the call¬ 
ing into question an election. What follows fur¬ 
ther in the Article only indicates the forum and 
the manner for the determination of controverted 
elections. The governing part of the Article, so 
far as the power of the High Court under Art. 
226 is concerned, is, however, the exclusion from 
its jurisdiction of all matters which affect the re¬ 
sult of an election. If, therefore, a petition un¬ 
der Art. 226 raises any matter of this nature, it 
would not be within the cognisance of the High 
Court. 

(110) In the case of — ‘N. P. Ponnuswami v. 
Returning Officer, Namakkal (A)’ (supra) their 
Lordships of the Supreme Court were considering 
two questions, viz., — 

(i) Whether rejection or acceptance of a nomi¬ 
nation paper was included in the term 
“election” and 

(ii) Whether the matter was justiciable under 
Art. 226 of the Constitution. 

Their Lordships answered the first point in the 
affirmative. In this connection they observed that 
the term “election” is used in a wide sense and 
embraces the entire procedure to be gone through 
to return a candidate to the legislature, whether 
or not it be found necessary to take poll. On the 
second point they held that the law of elections 
in this country does not contemplate two attacks 
on matters connected with election proceedings, 
one while they are in progress and the other after 
they have been completed by an election petition. 
The same view was expressed by M. Smith J. in 
— ‘Waygood v. James’, (1870) 21 L T 202 at p. 
204 (Z9) on a construction of the provisions of 
31 & 32 Viet. c. 125, which were similar to those 
of the Representation of the People Act, 1951. 


'Fne question was thus disposed of by their 
Lordships of the Supreme Court on this short 
ground and the question “as to what the powers 
of the High Court under Arts. 226 and 227 of 
the Constitution may be was left to be decided 
“on a proper occasion”. However, it was held by 
their Lordships that the question relating to a 
nomination paper, which is an electoral matter, 
was liable to be considered by an Election Tribu¬ 
nal under Art. 329 to the exclusion of all Courts 
including the High Court. It could not have been 
the intention of the Constitution to make the ex¬ 
clusion effective at one stage and not at another. 
In my opinion, the plain words of Art, 329 mean 
nothing else than that the exclusion of the juris¬ 
diction of all Courts, including the High Court, 
in electoral matters is absolute and complete, and 
the provision of a machinery for determining 
them does not indicate that such matters become 
justiciable after the remedy provided in the Art:-- 


le is exhausted. . 

(Ill) In this connection, I would like to sire^ 
hat the question of jurisdiction is one ot substan ~ 
s was held bv the Judicial Committee in 
9-13 PC 164 (V)’ and cannot be made to 
pon changing circumstances. In dete ^l b Z 
urisdiction, one is not to be guided 
he words in which tlie relief is couched o - 
o penetrate the “cloud of words” 
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with utmost respect the expression used by their 
Lordships of the Privy Council in — ‘AIR 1947 
PC 78 at p. CO (I)' — and ascertain the substance 
of the action. 

(112) In the instant case there can be no doubt 
that the relief of declaration that the first res¬ 
pondent's election is void and that the petitioner 
has been duly elected offends against Art. 329(b) 
and cannot be granted. The question is regard¬ 
ing the relief of writ of ‘certiorari’. It was con¬ 
tended that even if the order of the Election Tri¬ 
bunal is vacated, it would not affect the result 
of election and, therefore, the action is not hit 
by Art. 329(b). However, it appears to me that 
wide as the import of the term “election” is as 
has been held in — ‘N. P. Ponnuswami v. Return¬ 
ing Officer, Namakkal (A), (supra)', any interfer¬ 
ence which lias the effect of reopening an en¬ 
quiry into any electoral dispute would amount to 
calling into question the election within the mean¬ 
ing of Art. 329(b). In this view it is not neces¬ 
sary to consider the question whether the term 
‘‘election” extends upto the conclusion of the pro¬ 
ceedings before an Election Tribunal. 

This question was answered in the affirmative 
in — ‘AIR 1953 Nag 357 (H)\ but it does not 
appear to be necessary to go as far as that for 
determining the present controversy. Even if it 
be held that the election ends within the 
meaning of Representation of the People Act, 
1951, with the announcement of the result 
by the Returning Officer and that the pro¬ 
cess of the election petition only determines 
the controverted issues and does not extend the 
terminal point of the election, it appears to me 
that if the proceedings once concluded are re¬ 
opened, it is tantamount to deciding, al hough 
indirectly, that the election was not proper. Arti¬ 
cle 329(b) obviously excludes such an interference 
by the High Court. 

(113) However, giving the fullest amplitude to 
.Art. 329(b) of the Constitution, there may still be 
cases where the pov/er of the High Court under 
Art. 225 may not be excluded. Such may. for 
instance, be jurisdictional or procedural defec¬ 
tions, by the Tribunal during the conduct of the 
proceedings, which may seriously prejudice the 
course of the trial. Or there may even be a 
case where the order of the Tribunal is so patently 
and manifestly subversive of its real intendment 
that to give effect to its own decision may not 
amount to interference with the election. Inter¬ 
ference in such cases may not violate and may 
even subserve the purpose of Art. 329(b), and it 
is possibly such cases that their Lordships had 
in mind when they expressed themselves in 
favour of the power of the High Courts, even if 
limited, to interfere with the proceedings or orders 
of the Tribunal. See ‘Jamnaprasad v. Lachhiram’, 
AIR 1953 Madh B 197 (Z10); — ‘Shankar Nana- 
saheb v. Returning Officer Kolaba (T), (cit. sup.)’ 
and — ‘Sivathanu v. Kumara’, AIR 1953 Trav-C 
274 (Zll). I would, however, leave the considera¬ 
tion of such cases for a suitable occasion. 


pretation of the expression “materially affected” 
in S. 100(2) (c) is manifestly erroneous. For these 
reasons it was urged that the action of Tribunal 
in applying S. 100(2)(o of the Act to the instant 
case by wrongly interpreting its meaning and im¬ 
port, amounts to usurpation of jurisdiction which 
did not vest in it under the law. 

(115) It appears to me clear that being em¬ 
powered to decide the dispute, the Tribunal had 
jurisdiction to adjudicate by what provision 
of the Representation of the People Act, 1951, the 
matter in controversy was governed. Its decision 
on the point may be erroneous, but it would not. 
amount to wrongful assumption or abdication of 
jurisdiction. Similarly, after deciding that the 
matter was governed by S. 100(2)(c), it had also 
jurisdiction to decide what the phrase 4 materially 
affected” implied. Its interpretation may again 
be wrong but as already stated, an erroneous 
decision with jurisdiction is not open to attack in 
proceedings under Art. 226 of the Constitution. 
There has also been no manifest injustice in the 
case in so far as it was nobody's case that the 
voters would have voted differently if correct 
ballot papers were issued. This matter has been 
dealt with at length by my Lord the Chief Justice 
in his order and I am in humble agreement with 
his observations on the point. 

(115* POINT (4; — I respectfully agree with 
my brother Mudliolkar J. that so far as the ins¬ 
tant case is concerned, the Election Commission 


is not a necessary party. It had merely register¬ 
ed the decree of the Tribunal as a routine mat¬ 
ter and is not obviously interested in the result 
of the election. Under S. 105, Representation of 
the People Act, 1051, finality is attached to the 
Tribunal’s order. What S. 107 prescribes is only 
the date from which the said order becomes' 
effective. No judicial sanctity is, therefore, at¬ 
tached to the publication of the o:der in the 
Gazette of India. It is apparent that once the' 
order itself is vacated, the publication in the I 
Gazette of India would be ineffective. As no in¬ 
terference with the publication would be neces¬ 
sary, the Election Commission, which can be 
trusted to do its duty if the Tribunal’s order be 
quashed, is not a necessary party. For similar 
reasons the Government of India also is not a 
necessary party. 

(117) However, it should not be understood that 


in no case would it be necessary to join the Elec-j 
tion Commission. In a case where an election! 
Commission proceeds to take steps to hold a fresh 
election, it may perhaps be necessary to implead 
the Commission in the proceedings in order to 
give relief to the petitioner. In such an event, 
it would be a question if the petition can be en¬ 
tertained, as an authority which is beyond the 
territorial limits of the High Court's jurisdiction 
would be involved. My opinion on the point is, 
therefore, confined to the facts of the instant case. 


(118) I would, therefore, dismiss the petition 
but in the circumstances of the case without costs. 


The outstanding amount of the security be re- 


*114) POINT (3) — The majority of the Tribu¬ 
nal have found that the impugned votes could 
not be validated by the Election Tribunal. They 
had power to decide this point, whether rightly 
or wrongly, and accordingly the majority decision 
thereon is not liable to challenge in these pro¬ 
ceedings. What was contended by the learned 
•counsel for the petitioner was that in so far as 
the case was one of invalid votes, the Tribunal 
ought to have rejected them under S. 101. Repre¬ 
sentation of the People Act, 1951. and not decid¬ 
ed the matter with reference to S. 100(2)(v) ‘ibid’. 
It was also contended that the Tribunal’s inter- 


lunded to the petitioner. 

A/D.H.Z. Petition dismissed. 
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(FULL BENCH) 

SINHA, C. J.. R. KAUSHALENDRA RAO 

AND SEN JJ. 

Bali Dhondu. Appellant v. Mst. Soni and others, 
Respondents. 

Second Appeal No. 383 of 1947, D/- 7-1-1953, 
and 5-1-1954. decided by Full Bench from order of 
reference made by Mudholkar J., D/- 7-1-1953. 
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t Debt Laws — C. P. Debt Conciliation Act (2 of 
193J), Ss. 12, 12A and 16 — Registered agreement 
to convey land in favour of mortgagee — Suit to 
enforce mortgage — Maintainability. 

Under an agreement registered under S. 12 
(2), C. P. Debt Conciliation Act the mortgagor 
undertook to convey to the mortgagee two 
lields in satisfaction of the debts due to the 
mortgagee and two other creditors of the 
mortgagor and the mortgagee undertook to 
pay the two creditors of the mortgagor. Sub¬ 
sequently. the mortgagee brought a suit to 
enforce tire mortgage which was the subject of 
settlement before the Board even though the 
mortgagor was willing to act up to the agree¬ 
ment: 

Held (i) that the contention that S. 12 
contemplates a settlement by way of payment 
cf money only and not by transfer of land 
could not be accepted. Dictum of Gruer J. in 
AIR 1939 Nag 224, Not approved. (Para 4) 

(iU that S. I2-A did not enable a mortgagee 
to fall back on the original cause of action 
viz., the mortgage and enforce it by a suit 
ignoring the registered agreement under S. 12 
(2). S. A. No. 203 of 1943, D/- 5-1-1947 (Nag», 
Rel. on. (Paras 3, 4> 

(iii) that the settlement was good and bind¬ 
ing and the proper way to proceed was by 
way of execution of the agreement treating it 
as a decree. Case law referred. (Para 3) 

(iv) that the law laid down in AIR 1939 

Nag 227 was binding and the suit must fail 
by reason of the first and the third proposi¬ 
tions in that case. (Para 5) 

Per Sinha C. J.: The law laid down in AIR 
1939 Nag 227 should be followed on the prin¬ 
ciple of ‘stare decisis’. Moreover as the statute' 
has spent itself not many cases, will arise in 
future and, therefore, it is unnecessary to re¬ 
examine the legal position. (Paras 8. 9) 

D. L. Jayawant and M. W. Puranik. for Appel¬ 
lant; A. L. Halve, for Respondent (No. 4). 

CASES REFERRED: Paras 

(A) (’39) 1939 Nag LJ 85 3, 10 

(B) (V26) AIR 1939 Nag 227: ILR (1939) Nag 

503 3. 4, 5. 8. 10 

(C) (V27) AIR 1940 Nag 92: 1939 Nag LJ 500 3 

(D) (’41) First Appeal No. 366 of 1948. D/- 

4- 12-1941 (Nag) • 3 

(E) (’47) Second Appeal No. 203 of 1943, D 

5- 1-1947 (Nag) 3. 4 

(F) (’47) Second Appeal No. 126 of 1944. D'- 

29- 7-1947 (Nag) 3 

(G> (’49) Second Appeal No. 712 of 1944. D/- 

23-3-1949 (Nag) 3 

(H) (’49) Second Appeal No. 63 of 1942, D 

30- 6-1949 (Nag) 3, 4 

(I) (V33) AIR 1946 Nag 30: ILR (1945) Nag 075 3 

(J) (V26) AIR 1939 Nag 224: ILR (1941) Nag 464 4 

R. KAUSHALENDRA RAO J.: 

This second appeal comes before the Full Bench 
on a reference made by Mudholkar J. The appeal 
is by the plaintiff. The plaintiff instituted the 
suit for enforcing a claim based upon a mortgage 
in his favour. The claim on the mortgage was 
the subject-matter of a settlement before the Debt 
Conciliation Board. The settlement was recorded 
as an agreement (Ex. D-3) and registered under 

S. 12(2) of the Debt Conciliation Act. Under the 
agreement the debts due by the mortgagor to the 
appellant as well a.s to two other creditors were 
scaled down. In satisfaction of the debts the mort¬ 
gagor undertook to convey to the appellant two 
fields. The appellant in turn undertook to pay 
the two other creditors of the mortgagor. 


The defence was that the suit was not main¬ 
tainable because of S. 16 (a) (iii) of the Debt Con¬ 
ciliation Act. The suit failed in both the Courts. 
According to the learned appeal Judge the mort-* 
gagor was all along willing to act up to the agree¬ 
ment, In fact he executed a deed of sale in 
favour of the appellant and was even willing to 
get it registered. The learned Judge found that 
it was the appellant who failed to abide by the 
agreement. The learned Judge agreed with the 
trial Judge that the suit was not maintainable on 
the mortgage because of the agreement under 
S. 12 which should have been executed as if it 
were a decree by the Civil Court. 

(2) In appeal the learned counsel for the appel¬ 
lant however contends that the v settlement of a 
debt under the Debt Conciliation Act could only 
be by payment of money and not by an agree¬ 
ment to convey land. Secondly it is contended 
that as one of the creditors agreed in considera¬ 
tion of conveyance of land to him by the debtor 
to pay two other creditors there was no direct 
settlement of debts which only was contemplated 
by the Act. Thirdly it is contended that because 
of S. 12A the mortgagee could fall back upon the 
mortgage and enforce his claim under it by a suit 
ignoring the agreement registered under S. 12(2). 

(3) These contentions are concluded by a long, 
line of rulings beginning from the decision of 
Gruer J. in — ‘Seth Shankardas v. Seth Nandlal’, 
1939 Nag L J 85 (A) which v/as approved by Stone 
C. J. and Bose J. in — ‘Shridhar v. Narayan’, AIR 
1939 Nag 227 (B). In — ‘Shridhar’s case (B)’ also 
the settlement recorded and registered as an agree¬ 
ment under S. 12 took the form of land being 
conveyed to one of the creditors in satisfaction of 
debts due to those creditors as well as another. 
The Division Bench ruled that the settlement was 
good and the proper way to proceed was by way 
of execution of the agreement treating it as a 
decree. 


There are many subsequent rulings to the same 
effect: by Stone C. J. and Bose J. in — ‘Abdul 
Rashiakhan v. Singhai Bansilal’, AIR 1940 Nag 
92 (C) and — ‘Lakhpat Singh v. Bhakatram’, F. 
A. No. 336 of 1938, D/- 4-12-1941 (Nag) (D), by 
Grille C. J. and Padlive J. in — ‘Lakshmikant v. 
Ramrao’, S. A. No. 203 of 1943, D/- 5-1-1947 (Nag) 
(E). by Hidayatullah J. in — ‘Messrs. U. D. Patel 
& Co. v. Mohanlal Madan Copal’, S. A. No. 12S 
of 1944, D/- 29-7-1947 (Nag) (F) and by Sen J. in 
— ‘Atmaram v. Fakirya’, S. A. No. 712 of 1944, D/- 
23-3-1949 (Nag) (G) and — ‘Waman v. Mst. Kesar- 
bai\ S. A. No. 63 of 1942, D/- 30-6-1949 (Nag) (H). 
In — ’Ratan Singh v. Raghuraj Singh’, AIR 1946 
Nag 30 at pp. 33 & 34 (I), the question before 
the Court was about the court-fee payable in a suit 
brought to have the agreement operating as a 
decree under S. 12(2) made unenforceable. Niyogi 
and Sen JJ. proceeded to decide the question on 
the law as stated in the first and the third pro¬ 
positions in — ‘Shridhar’s case (B)’. 


(4) The precedent which is usually referred to 
s casting a doubt on the first proposition in 
Shridhar’s case (B)’ is the decision of Gruer J. 
n — ‘Syed Ahmad v. Ram Gopal’, AIR 1939 Nag 
'24 (J), which was really given prior to the deci- 
ion in — ‘Shridhar’s case (B)\ In — ‘Syed 
dimed's case (J)’, the Court was not concerned 
Ath an agreement under S. 12 of the Act. ine,^ 
lict-um of ^ Gruer J. that S. 12 contemplates a 
ettlement bv way of payment of money andnot^ 
ransfer of lands did not prevail in — Lakshmi 

Cant v. Ramrao (E)’ (supra) & was consideied as, 
insound in - 'Waman v. Ms t Kesarbai (H) | 
supra). That S. 12A does not enable a mortgage 
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to fall back on the original cause of action and 
maintain a suit in respect of the mortgage debt 
if settled by an agreement under S. 12 is the 
express decision of the Division Bench in 
‘Lakshmi Kant v. Ramrao (E)’ (supra). 

(5) The appellant is unable to show why the 
view so far prevailing in the Court about the 
effect of an agreement under S. 12 should be de¬ 
parted from. Nor is there anything in the order 
of reference to persuade the Full Benh to re¬ 
consider the accepted view. The order, if I may 
say with due respect, does not disclose which of 
the decisions of the Division Bench require re¬ 
consideration and why. That being so, the law 
laid down in — ‘Shridhar’s case (B)’ is binding 
on the Court. The suit must fail by reason of the 
first and the third propositions in that case. 

(6) If the true position is that the suit was not 
maintainable because the agreement itself should 
have been enforced by way of execution, the ap¬ 
pellant does not dispute that there was no default 
on the part of the mortgagor. The appellant ac¬ 
cordingly does not press ground no. 6 for treating 
the suit as an application for the execution of the 
agreement as if it were a decree. The decision of 
the Court below is correct and is affirmed. The 
appeal is dismissed with costs. 

(7) SEN J.: I agree. 

9 


Where a substantive right like a right of 
appeal is involved, the law as it was on the 
date of commencement of the ‘lis’ must be 
applied till the end of that litigation but 
where an order passed by a member of the 
Board of Revenue declaring a certain person 
entitled to the ‘patelki’ rights is sought to be 
reviewed it is a matter oi procedure and as 
such the amended rule must have retrospec¬ 
tive operation, so that the review petition 
which was pending in October 1951 would be 


governed by the rule which came into opera¬ 
tion as a result of the latest amendment m 
October 1951 and not the old rule which was 
in operation in 1943 or lu50. (.Para 4; 


Anno: C. P. C., Pre. 



(b) C. P. and Berar Board of Revenue Act (12. 
of 1949), S. 9 — Review on ground of error of law. 

Section 9 as it stands does not put any 
limitation on the power of review; nor does 
it restrict the grounds upon which review may 
be granted. It cannot therefore be held that 
review should be granted on grounds analogous 
to those contained in R. 1 of O. 47, Civil P. C. 
and that in so far as a member of the Board 
of Revenue has purported to review the pre¬ 
vious order oi tiie board on the ground of a 
mere error of law it is not valid. (Para 5) 


SINHA C. J.: 

(8) I agree that this appeal should be dismissed 
with costs, principally for two reasons. Firstly, 
the decision of the Division Bench in — ‘AIR 
1939 14ag 227 (B/ was given after a full considera¬ 
tion of the difficulties in giving effect to a literal 
construction of the different provisions of the 
statute, viz., the Central Provinces Debt Concilia¬ 
tion Act (II of 1933). That decision has held the 
field now for over 14 years. Many transactions 
must have been entered into on the basis of that 
decision, and if that decision were to be overruled, 
a largo number of transactions entered into on 
the basis of that decision may be upset. One of 
the essentials of law is that it should be as certain 
as human ingenuity can make it. As pointed out 
by my learned brother, Rao J., that decision has 
not only stood the test of time but has been 
followed in a large number of reported and un¬ 
reported decisions of this Court. Hence, on the 
principle of ‘stare decisis’ nothing should be done 
to unsettle this branch of the law which has stood 
settled during all the period that this Court has 
been in existence. 

(9) Secondly, the Central Provinces Debt Con¬ 
ciliation Act (II of 1933) itself is no more opera¬ 
tive, though there may still be cases involving the 
consideration of the provisions of that statute. 
As the statute has spent itself and therefore not 
many cases will arise in future, it is not necessary 
to re-examine the legal position. 

(10) On these two grounds mainly I would uphold 
the line of decisions beginning from — T939 Nag 
L J 85 (A)’ which was approved in — ‘AIR 1939 
Nag 227 (B)\ I may add that the learned counsel 
for the appellant was unable to convince us that 
that line of decisions is erroneous. 

A/K.S.B. Appeal dismissed. 
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SINHA C. J. AND BHUTT J. 

Maroti Raibhan Patel. Applicant v. Board of 
Revenue Madhya Pradesh, Nagpur and uthers. 
Non-Applicants. 

Misc. Petn. No. 123 of 1953. D/-20-3-1953. 

(a) Interpretation of Statutes — Retrospective 
operation — (Civil P. C. (1938), Pre). 


(c) Judicial Precedents — Board of Revenue — 
(Civil P. C. (1908), Pre) — (Constitution of India, 
Art. 226). 

The High Court cannot take upon itself 
the burden of directing the Board of Revenue 
as 10 what rulings they are bound io follow 
and what they are no,. It is for them to 
decide lor themselves as to what shall be the 
‘cursus curiae' of that tribunal. Where the 
board of Revenue has not followed its pre¬ 
vious ruling it cannot be said tiiat order im¬ 
pugned had gone beyond tiie powers conferred 
on the member, Board of Revenue. (Para 5) 
Anno: C. P. C., Pre. N. 15. 


Y. V. Jakatdar, for Applicant: N. L. Abhyankar, 
D. V. Shidore. (for No. 2); T. B. Pendharkar, (for 
No. and T. P. Naik Additional Govt. Pleader, 
(for Nos. 1 to 5), for Non-Applicants. 

ORDER: This application under Art. 223 of 

the Constitution impugns the order dated 1(M- 
1353 passed by Shri S. Rajan, Member, Board of 
Revenue, Madhya Pradesh, reviewing that of his 
predecessor, Mr. Dastur, passed on 14-3-1951, 
whereby the order passed by Shri Dastur on that 
date was set aside and the order passed by the 
Deputy Commissioner on 7-10-1949 was restored. 

(2) It appears that the petitioner had been 
declared entitled to the ‘patelki’ rights which go by 
rotation. But as a result of the review granted by 
Shri Rajan, the order under challenge, non-appli¬ 
cant No. 2 was put in charge of that office and 
non-applicants 3 and 4 were brought into the 
scheme of rotation. 

(3) On behalf of the petitioner two grounds have 
been urged in support of their claim for issue of 
a writ, viz., (1) that Shri Rajan was not competent 
to review*the order passed by his predecessor and 
(2) that the grounds on which the order was 
reviewed were merely questions of law and that 
review could have been granted only on grounds 
analogous to those contained in O. 47. Civil P. C. 

(4) In support of the first ground it has been 
urged that the rule which should govern the pre¬ 
sent case was a rule which was in operation either 
in 1949 or in 1950, which required that a review 
could be granted either by a Bench of members 
of the Board of Revenue or by a single member 
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of the Board of Revenue if so authorized by the 
President. Board of Revenue. It is conceded that 
if the rule which was brought into existence by 
the amendment in October 1951 applied to the 
instant case Shri Rajan would be entitled to 
review the order as he did. It is contended that, 
as the litigation began earlier than the amend¬ 
ment in question the old rule should be applied 
and not the amended rule. 


shall be entitled to a refund of the outstanding 
amount of his security deposit after paying the 
costs of the successful party (Non-applicant 2). 

A/D.H.Z. Application dismissed. 
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It is tme that where a substantive right like a 
right of appeal is involved the law as it was on 
..the date of commencement of the ‘lis’ must be 
!applied till the end of that litigation; but, this 
'was a matter of procedure and as such the amend¬ 
ed rule must have retrospective operation, so that 
the review petition which was pending in October 
■ 1951 would be governed by the rule which came 
-into operation as a result of the latest amendment. 
In our opinion, therefore, there is no substance in 
the contention that the old rule should apply and 
not the amended rule. 

(5) The second ground of attack has reference 
to S. 9 of the Central Provinces and Berar Board 
of Revenue Act (No. 12 of 1919). Section 9 is in 
these terms: 

“The Board may, either on its own motion or on 
the application of any party interested, review 
any order passed by itself and pass such order 
in reference thereto as it thinks fit: 

Provided that — 


Vitnal Diwakar, Applicant v. N. Parshuram 
Iyer, Non-Applicant. 

Civil Revn. No. 841 of 1951, D/- 11-11-1952, 
against order of 3rd Civil J. Class 2nd, Nagpur, 
D/- 26-9-1951. 

(a) Civil P. C. (1908), Ss. 115, 35-A — Re¬ 
vision in cases of discretionary orders. 

Where the trial Court had not refused 
to go into the matter of awarding costs, 
on the other hand, it had recorded ’ such 
evidence as was forthcoming and had come 
to the conclusion, rightly or wrongly, that 
it was not a fit case in which compensa¬ 
tory cost's should be awarded ; 

Held, that such a decision did not attract 
the revisional jurisdiction of the High 
Court. 18 Nag LJ 309, Disting. (Para 3) 
Anno: C. P. C., S. 115, N. 20; S. 35-A, N. 4. 
Applicant in person; G. C. Banerjee, for Non- 
applicant. 


(l) no order shell be varied or reversed unless 
notice has been given to the parties in¬ 
terested to appear and be heard in support 
of such order; 


(ii) no order affecting any question of right 
between private persons shall be reviewed 
except on the application of a party to the 
proceedings.” 


Tlie section as it stands does not put any limi¬ 
tations on the power of review; nor does it res¬ 
trict the grounds upon which review may be gran¬ 
ted. It is therefore conceded that if the section 
as it stands were to be applied the order impu¬ 
gned in this case would be perfectly valid; but 
what is contended is that Rulings Nos. 37 and 63 
of the Board of Revenue under the Berar Patels 
and Patwaris Law have laid it down that review 
should be granted on grounds analogous to those 
contained in R. 1 of O. 47. Civil P. C. Hence, it 
,is contended that in so far as Shri Rajan has 
purported to review the previous order of the 
, Board on the ground of a mere error of law it 
ifs not valid. 


But. in cur opinion this Court cannot take upon 
itself the burden of directing the Board of revenue 
as to what rulings they are bound to follow and 
what they are not. It is for them to decide for 
themselves as to what shall be the ‘cursus curiae’ 
of that tribunal. If the order impugned in this 
ease had gone beyond the powers conferred on 
the Member, Board of Revenue, this Court may 
have thought fit to interfere; but as it is a domes¬ 
tic matter for that tribunal itself this Court will 
not take upon itself to lay down rules for the 
Board to follow. • 


(6) For the reasons aforesaid it has not been 
made out to our satisfaction that the case calls 
for interference, either on the ground that the 
order passed was beyond the jurisdiction of the 
Board of Revenue or on the ground that any 
jurisdiction vested in that Court had not been 
exercised. The application must therefore stand 
dismissed with costs to Non-Applicant 2, the 
successful party; but as no certificate has been 
filed there will be no hearing fee. The petitioner 


CASE REFERRED : 

(A) (’35) 18 Nag LJ 309 (Pr 3) 

ORDER: This application in revision is directed 
against the order dated 26-9-1951 passed by the 
Civil Judge Class II of Nagpur refusing to grant, 
compensatory costs under Section 35-A, Civil P. C 
to the petitioner, who is a receiver appointed in the 
action. The Court below has said in its order 
that after hearing the evidence of the petitioner 
it did not find sufficient reasons for awarding com¬ 
pensatory costs. 

(2 ) It is well established that the matter of costs, 
even compensatory costs, is in the discretion of the 
Court, and the legislature has not provided for any 
right of appeal against an order refusing to grant 
compensatory costs. Hence the matter comes be¬ 
fore this Court in its revisional jurisdiction. 

(3) The utmost that has been said in this case 

is that the Court below has erred in law or on facts 

in refusing to grant compensatory costs. But that 

dees not attract the revisional jurisdiction of this 

Court.. The only case cited before me where the 

High Court or a Court equivalent to the High Court 

has interfered in revision is the one decided by the 

Additional Judicial Commissioner of the then Judi- 

• * 

ciai Commissioner's Court reported in — ‘Dhanooji 
v. Adkooji’, 18 Nag LJ 309 (A). That was a case 
where the Court had failed to exercise its jurisdic¬ 
tion by refusing to give an opportunity to the party 
to show that he was entitled to compensatory costs. 
Hence this Court directed the Court below to en¬ 
quire into the matter and decide judicially. In this 
case the position is entirely different. The Court 
has not refused to go into the matter. It has re¬ 
corded such evidence as was forthcoming and has 
come to the conclusion, rightly or wrongly, that 
was not a fit case in which compensatory costs 
should be awarded. Such a decision, in my opi¬ 
nion, does not attract the revisional jurisdiction ox 
this Court. 

(4) The application is therefore dismissed, but in 
the circumstances without costs. 

B/H.G.P. Application dismissed. 
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A.I.R. 1954 NAGPUR 193 (VoL 41, C.N. 62) 
SINHA C. J. AND HIDAYATULLAH J. 

Shrinarayan Rambilas and others, Plaintiffs- 
Appellants v. Bhaskar Waman and others, 
Defendants-Respondents. 

First Appeal No. 10 of 1945, D/- 14-2-1952, from 
decree of 2nd Addl. Dist. J., Amravati, D/- 
25-9-1944. 

(a) T. P. Act (1882), S. 58 — Distinction 
between sale and mortgage. 

In considering whether a transaction is a 
sale or mortgage though the matter is one of 
the intention of the parties, the intention is 
to be gathered only from the document, 
though the surrounding circumstances may be 
looked into to see in what way the language 
of the document is related to existing facts. 

22 All 149 (PC;, Foil. (Para 15) 

When the question is whether a transaction 
is a sale or a mortgage, it is an inviolable rule 
that upon such a question the Court must find 
the substance behind the form. But where the 
oral evidence is unreliable and contradictory 
the Court cannot safely depart from the 
written evidence of the documents. AIR 1946 
PC 178 (179), Foil. (Para 15) 

Anno: T. P. Act, S. 58 N. 33. 

(b) T. P. Act (1882), S. 58 — Sale or mortgage. 

There is no presumption attaching to an 
ostensible sale-deed but the onus is on the 
party alleging that an ostensible sale is in 
fact a mortgage. AIR 1950 Nag 198, Rel. on. 

(Para 17) 

Anno: T. P. Act, S. 58 N. 33. 

(c) T. P. Act (1882), S. 58 — Mortgage by 
conditional sale. 

From the proviso to S. 58 (c), it can be 
inferred that if the condition of reconveyance 
is not embodied in the document itself, the 
document cannot be construed as a mortgage. 
But even if the condition is so incorporated, 
it is not always conclusive. The intention of 
the parties must be found out from the terms 
of the document and the surrounding circum¬ 
stances are examined if there is any necessity 
to interpret the meaning of the words used 
in relation to existing facts. The cardinal test 
which is to be applied in all such cases is 
whether the relation of a debtor and creditor 
is preserved between the vendor and the 
vendee. If that relationship is found, then the 
transaction ordinarily amounts to a mortgage, 
unless there be something to the contrary. 

(Para 18) 

Anno: T. P. Act, S. 58 N. 31. 

(d) Evidence Act (1872), S. 92 — Scope. 

It is open to a party to prove that a parti¬ 
cular transaction was not consented to by him. 
Section 92 excludes oral evidence to vary the 
terms of the written contract, but has no 
reference to the question whether the parties 
agreed to contract on the terms set forth in 
the document. AIR 1936 PC 70, Foil. 

(Para 28) 

Anno: Evidence Act, S. 92 N. 1. 

(e) T. P. Act (1882), S. 58 (c) — Sale or mort¬ 
gage — Tests of distinction. 

('he surrounding circumstances that tend to 
show that a transaction is a mortgage and 
not a sale, though in form a sale, are: 

(i) whether the vendee has reserved to him¬ 
self the right to recall the money at a future 
date thus indicating that the relationship of 
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debtor and creditor is preserved between the 
vendor and the vendee: AIR 1924 PC 226, Foil. 

(Para 20) 

(ii) whether there was any bargaining 

between the parties to settle an adequate price 
and whether the price actually paid is ade¬ 
quate in all the circumstances of the case — 
a price below the true value of the property 
indicates a mortgage: AIR 1941 Oudh 582, 
Rel. on. (Para 27) 

(iii) whether there was any agreement to 

pay interest. (Para 35) 

(iv) whether the handing over possession of 

the property indicates sale; and (Para 36) 

(v) whether the fixation of a short period 

of time for repurchase and making time of 
the essence of the transaction. (Para 37) 

Note: Applying ail these tests taken together, 
particularly the test about the debtor and 
creditor, it was held in this case that the 
document was a mortgage and not a sale with 
condition of repurchase. (Para 38) 

Anno: T. P. Act, S. 58 N. 33. 

(f) T. P. Act (1882), S. 84 — Tender and notice. 

Interest does not cease on the giving of 
merely a notice unaccompanied by any actual 
tender of mortgage amount. AIR 1923 PC 26, 

Rel. on. (Para 40) 

Anno: T. P. Act, S. 84 N. 8, 14. 

M. R. Bobde and R. G. Siras, for Appellants; 
W. G. Deo, lor Appellants Nos. 2 and 6; A. V. 
Khare, G. T. Bhide, E. M. Joshi and P. R. Padhye, 
for Respondents Nos. 1 and 3. 

CASES REFERRED: Paras 

(A) (1858) 2 Deg & J 97: 44 ER 924 13, 22 

(B) C90) 12 All 387: 17 Ind App 98 (PC) 13 

(C) (I960* 22 All 149: 27 Ind App 58 (PC) 14 

(D) (V33) AIR 1946 PC 178: ILR (1947) Kar 

PC 20 15 

(E) (V37) AIR 1950 Nag 198: ILR (1950) Nag 

719 37 

(F) (Vll) AIR 1924 PC 226: 47 Mad 729 (PC) 19, 35 

(G) (1813) 2 Bal & B 274 22 

(H) (1862) 8 Jur (NS) 1163: 131 RR 810 22 

(I) (1860) 13 Moo PC 432: 132 RR 129 22 

(J) (V28) AIR 1541 Oudh 582: 17 Luck 198 23 

(K) (V16) AIR 1929 PC 34: 53 Bom 230 (PC) 23 

(L) (’13) 35 All 48: 40 Ind App 31 (PC) 26 

(M) (V23) AIR 1936 PC 70: 59 Mad 446 (PC) 28 

(N) ('08) 10 Bom LR 701 32 

(O) (V10) AIR 1923 Mad 31: 70 Ind Cas 82 3 4 

(P) (V10) AIR 1923 PC 26: 46 Mad 108 (PC) 40 

JUDGMENT: This is an appeal by the plain¬ 
tiffs whose suit for redemption of an alleged 
mortgage by conditional sale dated 10-9-193 1 nas 
been dismissed by the Court of first instance. 
The first plaintiff is the father of the other five 
plaintiffs. The transaction which resulted in the 
so-called mortgage-bond was entered into by the 
first three plaintiffs who were the adult member) 
of the joint family then. The alleged mortgage- 
bond is in favour of Shri Bhaskar Waman Joshi, 
Advocate, and his brother (since deceased) Dr. 
Trimbak Waman Joshi. Dr. Joshi is reoresented 
in this appeal by his son Pandurang Trimbak 
Joshi. The fourth defendant in the case was one 
Surajmal Maheshwari, who was the purchaser ot 
one cf the properties from the mortgagees. Suraj¬ 
mal also died, and his son Rambilas represents 
him. The second defendant in the suit was the 
wife of Dr. Joshi, but her name was struck off 
from the array of respondents in this Court on 
25-10-1950. 
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if the Board of Revenue if so authorized by the 
President. Board of Revenue. It is conceded that 
if the rule which was brought into existence by 
the amendment in October 1951 applied to the 
instant case Shri Rajan would be entitled to 
review the order as he did. It is contended that 
as the litigation began earlier than the amend¬ 
ment in question the old rule should be applied 
and not the amended rule. 

It is true that where a substantive right like a 
right of appeal is involved the law as it was on 
the date of commencement of the ‘lis’ must be 
’applied till the end of that litigation; but, this 
)was a matter of procedure and as such the amend¬ 
ed rule must have retrospective operation, so that 
-the review petition which was pending in October 
>1951 would be governed by the rule which came 
iinto operation as a result of the latest amendment, 
'in our opinion, therefore, there is no substance in 
the contention that the old rule should apply and 
riot the amended rule. 


(5) The second ground of attack has reference 
to S. 9 of the Central Provinces and Berar Board 
of Revenue Act (No. 12 of 1949). Section 9 is in 
these terms: 


“The Board may, either on its own motion or on 
the application ol any party interested, review 
any order passed by itself and pass such order 
in reference thereto as it thinks fit : 

Provided that — 


(i) no order shell be varied cr reversed unless 
notice lias been given to the parties in¬ 
terested to appear and be heard in support 
of such order; 


(ii) no order afi'ecting any question of right 
between private persons shall be reviewed 
except on the application of a party to the 

proceedings." 

Tne section as it stands does not put any limi¬ 
tations on the power of review; nor does io res¬ 
trict the grounds upon which review may be gran¬ 
ted. It is therefore conceded that if the section 
as it stands were to be applied the order impu- 
'gned in this case would be perfectly vand; biu 
what is contended is that Rulings Nos. 37 and 6, 
of the Board of Revenue under the Berar Peat els 
,and Patv/aris Law have laid it ciown that review 
should be granted on grounds analogous to those 
i contained in R. 1 of O. 47, Civil P. C. Hence, k- 
is contended that in so lar as Shu Rajan hao 
i purported to review the previous order of tne 
j Board on the ground of a mere error of law it 
its not valid. 


But. in our opinion this Court cannot take upon 
itself the burden of directing the Board of revenue 
as to wliat rulings they are bound to follow and 
what they are not. It is for them to decide for 
themselves as to what shall be the ‘cursus curiae' 
of that tribunal. If the order impugned in this 
case had gone beyond the powers conferred on 
the Member, Board of Revenue, this Court may 
have thought fit to interfere; but as it is a domes¬ 
tic matter for that tribunal itself this Court will 
not take upon itself to lay down rules for the 
Board to follow. * 


(6) For the reasons aforesaid it has not been 
made out to our satisfaction that the case calls 
for interference, either on the ground that the 
order passed was beyond the jurisdiction of the 
Board of Revenue or on the ground that any 
jurisdiction vested in that Court had not been 
exercised. Tie application must therefore stand 
dismissed with costs to Non-Applicant 2, the 
successful party; but as no certificate has been 
filed there will be no hearing fee. The petitioner 


shall be entitled to a refund of the outstanding 
amount of his security deposit after paying the 
costs of the successful party (Non-applicant 2). 

A/D.H.Z. Application dismissed. 
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SINHA C. J. 

Vithal Diwakar, Applicant v. N. Parshuram 
Iyer, Non-Applicant. 

Civil Revn. No. 841 of 1951, D/- 11-11-1952, 
against order of 3rd Civil J. Class 2nd, Nagpur, 
D/- 26-9-1951. 

(a) Civil P. C. (1908), Ss. 115, 35-A — Re¬ 
vision in cases of discretionary orders. 

Where the trial Court had not refused 

• 

to go into the matter of awarding costs, 
on the other hand, it had recorded ' such 
evidence as was forthcoming and had come 
to the conclusion, rightly or wrongly, that 
it was not a fit case in which compensa¬ 
tory costs should be awarded: 

Held, that such a decision did not attract 
the revisional jurisdiction of the High 
Court. 18 Nag LJ 309, Disting. (Para 3) 
Anno: C. P. C., S. 115, N. 20; S. 35-A, N. 4. 
Applicant in person; G. C. Eanerjee, for Non¬ 
applicant. 

CASS REFERRED : 

(A) (’35) 18 Nag LJ 309 (Pr 3) 

ORDER: This application in revision is directed 
against the order dated 26-9-1951 passed by the 
Civil Judge Ciass II of Nagpur refusing to grant 
compensatory costs under Section 35-A, Civil P. C- 
to the petitioner, who is a receiver appointed in the 
action. The Court below has said in its order 
that after hearing the evidence of the petitioner 
it did not find suificient reasons lor awarding com¬ 
pensatory costs. 


(2) It is well established that the matter of costs, 
even compensatory costs, is in the discretion of the 
Court, and the legislature lias not provided for any 
right of appeal against an order refusing to grant 
compensatory costs. Hence the matter comes be¬ 
fore this Court in its revisional jurisdiction. 

(3) The utmost that has been said in this case 
is that the Court below has erred in law or on facts 
in refusing to grant compensatory costs. But that 
dees not attract the revisional jurisdiction of this 
Court. The only case cited before me where the 
High Court or a Court equivalent to the High Court 
has interfered in revision’s the one decided by the 
Additional Judicial Commissioner of the then Judi¬ 
cial Commissioner’s Court reported in — ‘Dhanooji 
v. Adkooji’, 18 Nag LJ 309 (A). That was a case 
where the Court had failed to exercise its jurisdic¬ 
tion by refusing to give an opportunity to the party 
to show that he was entitled to compensatory costs. 
Hence this Court directed the Court below to en¬ 
quire into the matter and decide judicially- In 
case the position is entirely different. The Court 
has not refused to go into the matter. It na 
corded such evidence as was forthcoming and nab 
come to the conclusion, rightly or wrongly, tha, » 
was not a fit case in which compensatory'costs 

should be awarded. Such a decision in my opj 

nion, does not attract the revisional juiisdiction o 
this Court. 

(4) The application is therefore dismissed, bu m 
the circumstances without costs. 

B'HGP Application dismissed- 
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A.I.R. 1954 NAGPUR 193 (Vol. 41, C.N. 62) 

SINHA C. J. AND HIDAYATULLAH J. 

Shrinarayan Rambilas and others, PlaintifFs- 
Appellants v. Bhaskar Waman and others, 
Defendants-Respondents. 

First Appeal No. 10 of 1945, D/- 14-2-1952, from 
decree of 2nd Addl. Dist. J., Amravati, D/- 
25-9-1944. 

(a) T. P. Act (1832), S. 58 — Distinction 
between sale and mortgage. 

In considering whether a transaction is a 
sale or mortgage though the matter is one of 
the intention of the parties, the intention is 
to be gathered only from the document, 
though the surrounding circumstances may be 
looked into to see in what way the language 
of the document is related to existing facts. 

22 All 149 (PC), Foil. (Para 15) 

When the question is whether a transaction 
is a sale or a mortgage, it is an inviolable rule 
that upon such a question the Court must find 
the substance behind the form. But where the 
oral evidence is unreliable and contradictory 
the Court cannot safely depart from the 
written evidence of the documents. AIR 1946 
PC 178 (179), Foil. (Para 15) 

Anno: T. P. Act, S. 58 N. 33. 

(b) T. P. Act (1882), S. 58 — Sale or mortgage. 

There is no presumption attaching to an 
ostensible sale-deed but the onus is on the 
party alleging that an ostensible sale is in 
fact a mortgage. AIR 1950 Nag 198, Rel. on. 

(Para 17) 

Anno: T. P. Act, S. 58 N. 33. 

(c) T. P. Act (1882), S. 58 — Mortgage by 
conditional sale. 

From the proviso to S. 58 (c), it can be 
inferred that if the condition of reconveyance 
is not embodied in the document itself, the 
document cannot be construed as a mortgage. 
But even if the condition is so incorporated, 
it is not always conclusive. The intention of 
the parties must be found out from the terms 
of the document and the surrounding circum¬ 
stances are examined if there is any necessity 
to interpret the meaning of the words used 
in relation to existing facts. The cardinal test 
which is to be applied in all such cases is 
whether the relation of a debtor and creditor 
is preserved between the vendor and the 
vendee. If that relationship is found, then the 
transaction ordinarily amounts to a mortgage, 
unless there be something to the contrary. 

(Para 18) 

Anno: T. P. Act, S. 58 N. 31. 

(d) Evidence Act (1872), S. 92 — Scope. 

It is open to a party to prove that a parti¬ 
cular transaction was not consented to by him. 
Section 92 excludes oral evidence to vary the 
terms of the written contract, but has no 
reference to the question whether the parties 
agreed to contract on the terms set forth in 
the document. AIR 1936 PC 70, Foil. 

(Para 28) 

Anno: Evidence Act, S. 92 N. 1. 

(e) r. P. Act (1882), S. 58 (c) — Sale or mort¬ 
gage — Tests of distinction. 

i’he surrounding circumstances that tend to 
show that a transaction is a mortgage and 
not a sale, though in form a sale, are:° 

(i) whether the vendee has reserved to him¬ 
self the right to recall the money at a future 
date thus indicating that the relationship of 
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debtor and creditor is preserved between the 
vendor and the vendee: AIR 1924 PC 226, Foil. 

(Para 20) 

(ii) whether there was any bargaining 

between the parties to settle an adequate price 
and whether the price actually paid is ade¬ 
quate in all the circumstances of the case — 
a price below the true value of the property 
indicates a mortgage: AIR 1941 Oudh 582, 
Rel. on. (Para 27) 

(iii) whether there was any agreement to 

pay interest. (Para 35) 

(iv) whether the handing over possession of 
the property indicates sale; and (Para 36) 

(v) whether the fixation of a short period 

of time for repurchase and making time of 
the essence of the transaction. (Para 37) 

Note: Applying all these tests taken together, 
particularly the test about the debtor and 
creditor, it was held in this case that the 
document was a mortgage and not a sale with 
condition of repurchase. (Para 38) 

Anno: T. P. Act, S. 58 N. 33. 

(f) T. P. Act (1882), S. 84 — Tender and notice. 

Interest does not cease on the giving of 
merely a notice unaccompanied by any actual 
tender of mortgage amount. AIR 1923 PC 26, 
Rel. on. (Para 40) 

Anno: T. P. Act, S. 84 N. 8, 14. 

M. R. Bobde and R. G. Siras, for Appellants; 
W. G. Deo, lor Appellants Nos. 2 and 6; A. V. 
Khare, G. T. Bhide, E. M. Joshi and P. R. Padhye, 
for Respondents Nos. 1 and 3. 

CASES REFERRED: Paras 

(A) (1853) 2 Deg & J 97: 44 ER 924 13, 22 

(B) (’90) 12 All 387: 17 Ind App 98 (PC) 13 

(C) (1900> 22 All 149: 27 Ind App 58 (PC) 14 

(D) (V33) AIR 1946 PC 178: ILR (1947) Kar 

PC 20 15 

(E) (V37) AIR 1950 Nag 198: ILR (1950) Nag 

719 37 

(F) (Vll) AIR 1924 PC 226: 47 Mad 729 (PC) 19, 35 

(G) (1813) 2 Bal & B 274 22 

(H) (1862) 8 Jur (NS) 1163: 131 RR 810 22 

(I) (I860) 13 Moo PC 432: 132 RR 129 22 

(J) (V28> AIR 1941 Oudh 582: 17 Luck 198 23 

(K) (V16) AIR 1929 PC 34: 53 Bom 230 (PC) 25 

<L) (’13) 35 All 48: 40 Ind App 31 (PC) 26 

(M) (V23) AIR 1936 PC 70: 59 Mad 446 (PC) 28 

(N) (’08) 10 Bom LR 701 32 

(O) (V10) AIR 1923 Mad 31: 70 Ind Cas 82 34 

(P) (V10) AIR 1923 PC 26: 46 Mad 108 (PC) 40 

JUDGMENT: This is an appeal by the plain¬ 
tiffs whose suit for redemption of an alleged 
mortgage by conditional sale dated 10-9-193 1 nas 
been dismissed by the Court of first instance. 
The first plaintiff is the father of the other live 
plaintiffs. The transaction which resulted in the 
so-called mortgage-bond was entered into by the 
first three plaintiffs who were the adult member) 
of the joint family then. The alleged mortgage- 
bond is in favour of Shri Bhaskar Waman Joshi, 
Advocate, and his brother (since deceased) Dr. 
Trimbak Waman Joshi. Dr. Joshi is reoresenteci 
in this appeal by his son Pandurang Trimbak 
Joshi. The fourth defendant in the case was one 
Surajmal Maheshwari, who was the purchaser ot 
one cf the properties from the mortgagees. Suraj¬ 
mal also died, and his son Rambilas represents 
him. The second defendant in the suit was the 
wife of Dr. Joshi, but her name was struck off 
from the array of respondents in this Court on 
25-10-1950. 
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iJnJ he / ase of the Plaintiffs was that on 10-9- 
1931 the first, three plaintiffs, who were the adult 

members of the family of Shrinarayan (the first 

properties in favour of 
Shn Bhaskar Waman Joshi and his brother Dr. 
Trimbak Joshi for a sum of Rs. 39,500/-. The 
consideration of the mortgage was distributed 

over the three properties as follows: 

(i) One house in Amba Gate .. Rs. 11,500/ 

Cii) One chawl . . Rs . 26,000/- 

(m) One house in Dhanraj Lane .. Rs. 2,000/- 


Total .. Rs. 39,500/- 

Possession of these properties was handed over to 
the mortgagees the same day. According to the 
plaintiffs, the value of the property was Rs. 
75,000/- and the properties were to be redeemed 
at the end of five years. 

(3) Since the mortgagees insisted on a yield of 
9 per cent, per annum on their outlay, a separate 
document (Ex. D-3) was executed on the same 
day by which the mortgagors guaranteed interest 
to the mortgagees at 9 per cent, per annum if 
the rents and profits did not make up this sum. 

(4) In their claim the plaintiffs stated that the 
mortgagees had constructed several other struc¬ 
tures without their permission and they were 
liable to be treated as part of the mortgaged 
property. They stated, however, that if they were 
required to compensate the mortgagees for their 
expenditure on these new structures, the mort¬ 
gagors in their turn should also be compensated 
for those structures which the mortgagees had 
demolished to enable them to construct the new 
ones in their place. A list of such structures 
demolished by the mortgagees was given in the 
plaint. The plaintiffs claimed to redeem the 
three houses either separately or together. The 
plaintiffs further alleged that on 26-8-1943 they 
sent a notice to the mortgagees (Ex. P-7) bv 
which they offered to redeem the properties but 
the mortgagees declined their offer, characterising 
their notice as absurd. They therefore claimed 
that interest, if awarded, should cease from the 
date of the receipt of their notice because it 
amounted to the tender of the mortgage-money 
and its refusal by the mortgagees. The plaintiffs 
asked for accounts of the income of the property 
in the hands of the mortgagees and offered to 
redeem all the properties or individually for sums 
found due against each item. 

(5) The first three defendants filed a written 
statement. They denied that there was any rela¬ 
tionship of debtor and creditor between the plain¬ 
tiffs and defendants. They averred that the docu¬ 
ment evidences three separate transactions of 
sale for which full price was paid by the so-called 
mortgagees. They contended that since the 
vendees wanted to improve the premises and the 
properties immediately to increase their yield out 
the vendors wanted to have an option of re¬ 
purchase. an arrangement was reached by which, 
though the option of repurchase was given to 
the vendors, by a separate document the vendees 
were assured an income of 9 per cent, per annum 
on their money in case the vendors exercised that 
option at the end of five years. According to "he 
answering defendants, the document evidenced no 
more than sale with a clear option to reourcha.se, 
exercisable only within five years. According to 
the answering defendants, time was of the essence 
of the contract and the condition of repurchase 
was to be strictly enforced. Since that option was 
never exercised, the plaintiffs cannot now claim 
to redeem the property in the suit. 


. I. Rr 

.. The answering defendants further contended 
that by their own conduct the plaintiffs nad 
estopped themselves from redeeming the alleged 
mortgage. According to them, the plaintiffs in tfie 
mutation cases of 1940 and further by their coa* 
duct in standing by whilst the defendants were 
spending large sums of money in adding to tha 
structures, had completely barred themselves from 
denying that the transaction was a sale. They 
further stated that in 1936 the first plaintiff had 
assured Dr. Joshi that the option of repurchase 
was not to be exercised and was cancelled. 

(7) The answering defendants denied that any 
damages were required to be paid on the ground 
that the old structures were pulled down by them 
and new ones constructed in their place. Their 
case was that the old structures were useless and 
the material derived from those structures wa 3 
put back into the buildings. They contended that 
they had spent over Rs. 6.000/- in addins to the 
property and they held the plaintiffs responsih’e 
for this amount in case the Court held that tns 
transaction was one of mortgage and not of sale. 
The defendants also gave schedules of income 
derived from the various properties. 

(8) The fourth defendant stated that he had 
purchased from the answering defendants tne 
third property mentioned above. He stated that 
he had purchased that property from the osten¬ 
sible owners, for value and in good faith, without 
notice of the claims of the plaintiffs. He stated, 
therefore, that he was protected and the plaintiffs 
could not redeem the property in his possession, 
though he stated that in case the property was 
also to be redeemed, he should be paid back the 
consideration plus whatever he spent on repairs. 

It may be stated here that the claim against the 
fourth defendant is no longer pressed by the 
plaintiffs after they lost their suit in the Court 
below, and we need not therefore advert to this 
part of the case. 

(9) The trial Court found the transaction to be 
an out-and-out sale with merely an option of 
repurchase. Both sides had pleaded the surround¬ 
ing circumstances and also had led voluminous 
evidence, both oral and documentary, to show the 
exact nature of the transaction. The trial Court 
considered all this evidence and found that trie 
relationship of creditor and debtor did not exist 
between the parties. It found also that the time 
fixed for repayment was short and thus denoted 
a sale rather than a mortgage, that no interest 
was fixed by the so-called sale-deed and since 
Ex. D-3, the agreement about interest, was xe- 
cuted before the sale-deed, it could not control 
the latter. It gave findings on the adequacy of 
the price, which it held was proved, and it inferred 
from the immediate delivery of possession that 
the transaction was in fact a sale. With regard 
to the option of repurchase, the trial Court held 
that time was of the essence of the transaction- 
and the option ought to be strictly construed. 
Since the plaintiffs had not claimed their repur¬ 
chase within the time allowed to them by the 
document, they could no longer exercise the 
option after the expiry of 5 years. 

(10) The main point in this case is whether 
the transaction which is evidenced by Ex. D-l. 
dated 10-9-1931, though ostensibly a sale, was in 
point of fact a mortgage. Both sides reded upon 
the surrounding circumstances and led evidence 
to prove them and issues thus arising were tried 
bv the Court below. All (hose issues need not oc 
considered in this appeal, but only those w c ; 
relate to the inference whether the transaction. 
evidences a mortgage or a sale. The additional 
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points which thus arise in this appeal are as 
follows: 

(i) Whether the plaintiffs are entitled to 
redeem the properties (i) and (ii)? 

(ii) Is Ex. D-3 admissible in evidence, and 
whether interest was agreed to be paid at 9 oer 
cent, per annum and the usufruct was to be 
applied towards this interest? 

(Hi) Was the letter dated 10-9-1931 only an 
assurance to the defendants about interest, cr 
was it an agreement to pay interest? 

(iv) Did the plaintiff No. 1 in March 1936 
request Dr. Joshi to treat the contract of re¬ 
purchase as cancelled? 

(v) Are the plaintiffs estopped by their con¬ 
duct? 

(vi) Are the defendants entitled to be com¬ 
pensated for the additional structures they have 
constructed? If so, what is the amount of 
compensation? 

(vii> Did the plaintiffs suffer any loss due to 
the demolition of old structures and, if so, what 
should be the damages? 

(viii) Did the notice dated 2G-8-1943 amount 
to a tender of the mortgage-money and, ii so, 
must interest under Ex. D-3 cease to run from 
that date? 

(ix) If redemption is to be allowed, are all 
the plaintiffs entitled to redeem or only one, th* 
first plaintiff, because of a partition between the 
family? 

(x> What is the sum for which redemption, 
if allowed, can be claimed? and 

Cxi; Relief. 

(11> Before dealing with the principles on which 
the dispute whether a particular transaction 
denotes a sale or a mortgage can be resolved, it 
Is necessary to quote the operative portion of the 
document itself. Leaving out the particulars 
which go in the beginning, the document reads 
as follows: 

' “The immoveable property as above has become 
of your full ownership from this day and the 
possession has been delivered to you. It is lik 3 
this. A list of all the tenants has been prepared 
and a circular-like notice has been issued to 
them and they have given you assurance that 
they would pay you further rent from today. 
You may get your name mutated in the Com¬ 
mittee (records). Our agreement in respect of 
this sale is as under: 

If our heirs or ourselves demand reconveyance 
of one, two or all the three houses of the aboye 
estate at any time within 5 years of this day 
(this time-limit shall be followed very strictlv -- 
it has been finally settled that we will lose this 
right if one more day expires >, you or yo'ir 
heirs shall reconvey to us at our expense r’ne 
respective houses for their respective prices 
mentioned in this deed of sale. With a view 
that both the sides should have equal rights in 
respect of this condition, it has been agreed 
between us that if our heirs or ourselves do not 
exercise this right of reconveyance in respect of 
all the three houses or anyone of them within 
four and a half years of this day and if for any 
reasons you or your heirs do not deem 't proper 
to retain any one or all these houses hereafter, 
you and your heirs shall have a right to take 
back from us or our heirs the amount of con. 
Sideration of this deed of sale and to return all 
the three houses or any of them in the condition 
In which the same may be at that time and if 


you or your heirs expressed such a desire and 
if we or our heirs laii to comply with it, ic 
shall be tantamount to our breaking tne agree¬ 
ment of reconveyance ana we and our heirs will 
be liaole to pay damages. It has oeen (further;, 
agreed between us tnat in the event of such a 
reconveyance, our heirs and ourseives will pay 
full price (as mentioned in this ueed of sale) 
of the estate in the condition in wmcn it may 
be at that time, that is, in the condition in 
which it may be on account of heaveniy mis¬ 
hap or Government action, on account of any 
reason whatsoever or on account of fall in 
prices.” 

(12) We quote also Ex. D-3, to which a refer¬ 
ence would be necessary hereafter: 

‘‘To— Dr. Trimbak Waman Joshi, 

Compliments of Shreenarayan Rambilanji, 
Saoangopal and Murlidhar. 

r ihe consideration of the sale-deed which you 
are going to obtain is lor tne oid deot only. 
Money is due Irom us to tne imperial isaiiK and 
also others. We have taken from you separate 
cheques for those persons out oi tne auove as 
it was necessary to make payments to tnen 
today only ana nave assigned tne same to them. 
We have already put you in posseosion oi the 
houses sold, ii you are not prepared to wait ior 
two monins ior registration, you snouid not ask 
for the same at least ior ti-la days. We nave 
to make arrangements ior payments oi ail gra¬ 
dually. In case you eneci registration (now/, 
the depositors will necessarily make haste. You 
want tnat you snouid get an income oi 9 per 
cent, per annum irom tnese houses nil recon¬ 
veyance but it is evident tnat alter meeting re¬ 
pairing and insurance cnarges tiiereoi, mere will 
not remain so much prom in oaiance. Tnere- 
fore, we have already agreed before that the 
agreement of reconveyance mentioned in tne 
deed oi sale shall ue orought into enect only 
when ourseives or our heirs pay to you all tne 
expenses incurred by you as round uue accord¬ 
ing to your account books ana complete vour 
(nine) per cent. Be it known. Date lu-9-1931. 

Sd/- Shreenarayan Rambilas, 
in the hand of self. 

Sd/- Sadangopal Shreenarayan. 

Sd/- Murnonar Shreenarayan ” 

(13) The matter falls to be considered under 
S 58 (C), T. P. Act, which reads as follows: 

“Where the mortgagor ostensibly sells the mort¬ 
gaged property— 

on condition that on default of payment of 
the mortgage-money on a certain date the sate 
shall become absolute, or 

on condition that on such payment bein* 
made the sale shall become void, or & 

on condition that on such payment bein<* 

made the buyer shall transfer the property to 
the seller, 

the transaction is called a mortgage bv condi¬ 
tional sale and the mortgagee, a mortgagee 07 
conditional sale: J 

Provided that no such transaction shall he 
deemed to be a mortgage, unless the condition 
is embodied in the document which effects or 
purports to effect the sale.” 

In all cases in which the Court is required to 
determine whether a transaction is one of sale or 
one of mortgage, certain well accented principles 
have to be borne in mind. The distinction which 
was made in — ‘Alderson v. White', (1858) 2 Deg 
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& J 97 (A), was cited with approval by their 
Lordships of the Privy Council in — ‘Bhagwan- 
sahai v. Bhagwan Din’, 12 All 387 (PC) (B). 
Their Lordships observed as follows : 

“The rule of law on this subject is one dictated 
by common sense that ‘prima facie’ an abso¬ 
lute conveyance containing nothing to show 
that the relation of debtor and creditor is to 
exist between the parties does not cease to be 
an absolute conveyance and become a mort¬ 
gage merely because the vendor stipulates that 
he shall have a right to repurchase.” 

(14) There is thus a distinction between a 
mortgage though it may assume the form of an 
ostensible sale in the manner mentioned in S. 
53 (c) quoted above and a transaction in which 
the property is in effect sold and the vendor omy 
reserves a right to repurchase it on a future occa¬ 
sion. We need not go into the history of the 
law which is now circumscribed by the enactment 
of the proviso in S. 58(c) T. P. Act and the ope¬ 
ration of S. 92, Evidence Act. Their Lordships 
of the Privy Council in — ‘Balkishen Das v. W. 
F. Legge’, 22 All 149 (PC) (C), stated the law 
how far the Court can go in determining whe¬ 
ther a transaction is one of sale or of a mortgage. 
Their Lordships observed as follows : 

“Their Lordships do not think that oral evid¬ 
ence of intention was admissible for the pur¬ 
pose of constructing the deeds or ascertaining 
the intention of the parties. By S. 92, Evidence 
Act (Act I of 1872) no evidence of any oral 
agreement or statement can be admitted as 
between the parties to any such instrument or 
their representatives in interest for the purpose 
of contradicting, varying or adding to, or sub¬ 
tracting from, its terms subject to the excep¬ 
tions contained in the several provisos. It was 
conceded that this case could not be brought 
within any of them. The cases in the English 
Court of Chancery which were referred to by 
the learned Judges in the High Court have not, 
in the opinion of their Lordships, any appli¬ 
cation to the law of India as laid down in the 
Acts of the Indian Legislature. The case must 
therefore be decided on a consideration of the 
contents of the documents themselves with 
such extrinsic evidence of surrounding circum¬ 
stances as may be required to show in what 
manner the language of the document is relat¬ 
ed to existing facts.” 

(15) The principles laid down by their Lord- 
ships have been applied in numerous cases to 
which reference was made at the Bar and which 
will in most part be considered in the sequel. It 
is clear from what their Lordships have stated 


seen with a view to interpreting the document 
itself. We may conveniently refer at this stage 
to the pronouncements of their Lordships of the 
Privy Council in — ‘Ramdhandas v. Ramkison- 
das’, AIR 1946 PC 178 at p. 179 (D), where their 
Lordships observe as follows : 

“Upon this apparently simple question oral evi¬ 
dence voluminous and bewildering, has been 
given and their Lordships find themselves in 
agreement with Chagla, J., who in the appeal 
Court said : ‘In a case where oral testimony is 
of such an unreliable and untrustworthy 
character the safest policy would be to let the 
documents speak for themselves’. This does not 
mean that, when the question is whether a 
transaction is a sale or a mortgage, form is to 
be preferred to substance. It is an inviolable 
rule that upon such a question the Court must 
find the substance behind the form. But where 
the oral evidence is unreliable and contradic¬ 
tory the Court cannot safely depart from the 
written evidence of the documents.” 

(16) Bearing these rules in mind, we shall first 
attempt to scan the document in an endeavour 
to discover its true nature and purport. Where, 
however, there is anything ambiguous in the docu¬ 
ment and needs to be explained, we shall advert 
to the oral and documentary evidence in trying 
to find out the true meaning of the document. 
We may state here that the tests which are 
generally applied in such cases are conveniently 
summarised in one place by Sir Dinshah Mulla 
in his Transfer of Property Act, 3rd Edition, at 
p. 356. The learned author states these tests as 
follows : 

“The Courts were therefore practically limited 
to the document itself, and devised various 
criteria for determining whether the intention 
was to mortgage or to sell. A number of these 
tests based on a passage in Butler’s Preface to 
Coke on Littleton are set out in the undernot¬ 
ed cases. The following tests have been ap¬ 
plied :(1) the existence of a debt; (2) the pe¬ 
riod of repayment, a short period being indi¬ 
cative of a sale and a long period of a mort¬ 
gage; (3) the continuance of the grantor in 
possession indicates a mortgage; (4) a stipu¬ 
lation for interests on repayment indicates a 
mortgage; (5) a price below the true value in¬ 
dicates a mortgage; (6) a contemporaneous deed 
stipulating for reconveyance indicates a mort¬ 
gage, but one executed after a lapse of time 
points to a sale. In applying these tests the 
Courts put the onus on the party alleging that 
an ostensible sale deed was a mortgage; and 
in a case of ambiguity lean to the construction 


that though the matter is one of the intention of a mortgage.” 

ox the parties, the intention is to be gathered The cases cited at the Bar are mostly those men- 
only from the document, though the surrounding tioned in the foot-notes by Sir Dinshah Mulla. 

circumstances may be looked into to see in what \y e s hall only refer to such of those as may be 

way the language of the document is related to necessary. 

existing facts. In a later case their Lordships , 

laid down a salutary rule of conduct for courts (17) For the application of S. 58(c), T. F. acc 
faced with such a difficult question. It is mani- it is essential to bear in mind that the transac- 

fest that the dividing line must in some cases tion would, to all appearance bear the charac- 
be an exceedingly fine one. and it is not easy teristics of an outright sale only that it would a 
always to say whether a particular transaction conditioned by an agreement of repurchase o- 
is one of sale or mortgage. Where, however, the the part of the vendor. After the amenam i b 

document is clear, there is no need to go any of the section, the condition of repuicna 

further and view the surrounding circumstances. to be incorporated in the same document, 

The parties must be taken to have spoken their it can be looked into. Whenever then i. f 

mind in the document itself. Where the language condition and something more, the qui • - 

is uncertain and needs to be explained, then and for consideration whether the tiansac 
then only is it permissible to go further and see be treated as a sale coupled with a c , 

what the surrounding circumstances were, and repurchase, or as a mortgage by cone & do i 

even then, the surrounding circumstances are There is no presumption attaching to 
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Icument but the onus is on the party alleging 
that an ostensible sale is in fact a mortgage. 
The ‘onus probandi’ was described by Rao, J. in 
— ‘Bhaiyalal v. KishorilaP, AIR 1950 Nag 198 
(E), in the following words : 

“But it stands to reason that the onus must lie 
upon the person who wants to construe a docu¬ 
ment contrary to its tenor to establish the cir¬ 
cumstances which go to prove that the sale 
evidenced by the document is only ostensible 
and not real. We cannot be oblivious of the 
fact that it is open to parties to enter into a 
transaction of sale with a covenant for recon¬ 
veyance.” 

(18) From the proviso it can also be inferred 
that if the condition of reconveyance is not em¬ 
bodied in the document itself, the document can¬ 
not be construed as a mortgage. But even if the 
condition is so incorporated, it is not always con¬ 
clusive. The intention of the parties must be 
found out from the terms of the document and 
the surrounding circumstances are examined if 
'there is any necessity to interpret the meaning 
! of the words used in relation to existing facts. 

, The cardinal test which is to be applied in all 
! such cases is whether the relation of a debtor 
! and creditor is preserved between the vendor and 

the vendee. If that relationship is found, then 
' the transaction ordinarily amounts to a mortgage, 
unless there be something to the contrary. We 
shall first examine the document from this 
point of view. 

(19) Reverting, therefore, to the document in 
question, it is clear ihat it was written with great 
care. The vendees had taken all steps to make 
the transaction in appearance a sale. That, of 
course, would be so, because if the document 
plainly indicated a mortgage, there would be no 
dispute and no need to interpret it. Their Lord- 
ships of the Privy Council have interpreted docu¬ 
ments with all the appearance of a sale as mort¬ 
gages. In — ‘Narasingerji v. Parthasaradhi Raya- 
nam Garu\ AIR 1924 PC 226 at pp. 229-230 (F), 
their Lordships observed as follows : 

“Their Lordships do not conceal from themselves 
the fact that the transaction as phrased in these 
documents is ostensibly a sale, with a right of 
repurchase in the vendor. This appearance, in¬ 
deed, is laboriously maintained. The words of 
conveyance needlessly iterate the description of 
an absolute interest, and the rights of repur¬ 
chase bear the appearance of rights in relation 
to the exercise of which time is of the essence. 
But a close examination of the documents dis¬ 
closes their real character.” 

(20) In the same case their Lordships of the 
Privy Council adverted to one fact, namely, that 
the vendee had reserved to himself the right to 
.recall the money at a future date. This, in their 
Lordships’ opinion, indicated that the relationship 
of a debtor and creditor was preserved between 
the vendor and the vendee. At p. 230 of the re¬ 
port their Lordships observed as follows : 

“Surely that the transaction in which they were 
engaging was not a sale but a loan. For, notice 
how that principle is worked out. The Raja has 
not only an option to repurchase. He is put 
under an obligation to buy if the appellant 
thinks fit to require him so to do. The appel¬ 
lant’s 6 lakhs can be recovered by him if he 
chooses to sue upon the Raja’s contract to re¬ 
purchase, he remaining in possession and en¬ 
joyment of the rents and profits of the proper¬ 
ties until that price is paid.” 


provides. 

(21) Though it is stated that the immoveable 
property shown in the document had become the 
property of the vendees and possession had been 
delivered to them and that the tenants were ask¬ 
ed to attorn to them in future, it was provided 
that the vendees would have the right to insist 
on a repurchase after the expiry of 4£ years. This 
is what the document says : 

“With a view that both the sides should have 
equal rights in respect of this condition it has 
been agreed between us that if our heiis or 
ourselves do not exercise this right of reconve¬ 
yance in respect of all the three houses oi any 
one of them within four and a half years of 
this day and if for any reason you or your 
heirs do not deem it proper to retain any one 
or all these house hereafter, you and your heirs 
shall have a right to take back from us or our 
heirs the amount of consideration of this deed 
of sale and to return all the three houses or 
any of them in the condition in which the same 
may be at that time and if you or your heirs 
express such a desire and if we or our heirs 
fail to comply with it, it shall be tantamount 
to our breaking the agreement of reconv eyance 
and we and our heirs will be liable to pay 
damages.” 

It is clear from this that the vendees had reserv¬ 
ed to themselves the right to demand a repur¬ 
chase. That would show that the vendors were 
to be treated as debtors, who had to pay the pur¬ 
chase price, if demanded, and had to take bacic 
the property. The case is on a par with that 
decided by their Lordships of the Privy Council 
and the observations of their Lordships apply 
equally to this case. 

(22) The law on the subject in England is stat¬ 
ed in the same terms by Fisher in his Law of 
Mortgage, p. 12, as follows : 

“Although in certain cases conveyances, appa¬ 
rently absolute, may be construed as mortgages, 
an absolute conveyance with an agreement for 
repurchase, or that the conveyance shall be 
void upon payment of a certain sum at a fixed 
time, will create a mere right of repurchase to 
be exercised according to the strict terms of 
the power, and not such a right of redemption 
as is incidental to a mortgage; unless it is prov¬ 
ed that the transaction was in the nature of a 
mortgage security, and that the grantor and 
grantee ‘were intended to have mutual and reci¬ 
procal rights to insist upon reconveyance of 
the estate and repayment of the consideration’. 

‘Goodman v. Grierson’. (1813) 2 Bal & B 274 (G); 
_ ‘(1858) 2 Deg & J 97 (A); — ‘Tapply v. 
Sheather’, (1862) 8 Jur (NS) 1163 (H); —‘Shaw v. 
Jaffery’, (1860) 13 Moo PC 432 (I), (underlined (here 
into ‘ ’) by us). It is to be noticed that a further condi¬ 
tion which binds the vendors was that they were 
bound to pay the purchase-money if demanded 
even though the property involved may have been 
destroyed by “heavenly mishap or Government 
action, on account of any reason whatsoever or 
on account of fall in prices”. In the Madras 
case last cited, a similar condition existed by 
which the vendees had provided against compul¬ 
sory acquisition of the property by Government, 
and that circumstance was also taken into ac¬ 
count by their Lordships in deciding whether the 
transaction was one of sale or of a mortgage. 

(23) In — ‘Shambhu Singh v. Jagdish Bakhsh 
Singh’, AIR 1941 Oudh 582 (J), the learned Judges 
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adverted to this test as being the most important 
general test tor determining whether the transac¬ 
tion is a sale or a mortgage. Their Lordships 
stated the law as follows : 

"Many authorities have held that the best gene¬ 
ral test as to the nature of the transaction is 
the existence or non-existence of a power in 
the original purchaser to recover the sum 
named as the price for such repurchase 
and if there is no such power, there is 
no mortgage : also that if the amount agreed 
upon as the price of repurchase was the same 
as the consideration for the original sale (as 
in the present case) the deed is a mortgage 
by conditional sale and not a sale with condi¬ 
tion of repurchase.” 


(24) It is to be noticed that if the parties to 
the deed intended it to be a sale and not a mort¬ 
gage, it was the simplest matter to put the con¬ 
dition of retransfer in a separate document; out 
they did not do so. The document was in favour of 
a party, one of whom was a leading lawyer; & it 
stands to reason that he knew that in 1929 the 
Transfer of Property Act had been amended & it 
had been made incumbent that the condition of re¬ 
purchase should be in the same document, if the 
transaction is to be treated as a mortgage by condi¬ 
tional sale. If only an option to repurchase was re¬ 
served to the vendors, the lawyer would have in¬ 
sisted on the execution of a separate document 
for that right. He must be assumed to know that 
by incorporating the condition in the same docu¬ 
ment he was leaving the door open under S. 68 
(c). T. P. Act to the allegation that the document 
denoted a mortgage rather than a sale. 

(25) Though one of the defendants who were 
the transferees under the document is dead, for¬ 
tunately we have the testimony in the case of 
the other who is the lawyer. He has attempted 
to explain why this condition was put in. and we 
shall refer to his evidence on this point. This 
is what Bhaskar Waman Joshi, Advocate, states 
as D. W. l; 

“I protected myself by making the contract 
bilateral. I reserved my right to sue him for 
damages if the prices went further down and 
get the 9 per cent, yield also made up.” 

On the other hand. Shreenarayan, the first plain¬ 
tiff, stated the reason as follows: 

“It, was represented to me by defendant 1 that 
though the deed was to be styled a sale-deed, 
it would contain all terms of mortgage. I 
do not know when the Karar Kharedy word 
was entered in it. They represented that it was 
a mortgage and I agreed to it. He asked me 
to consult other pleaders also and I told him, 
defendant 1, that I did not know any better 
pleader than him.” 

(26) Of course, the prior negotiations and com- 
munings between the parties are not relevant, as 
laid down by their Lordships of the Privy Council 
in — ‘Bomanii Ardeshir Wadia v. Secy, of State’, 
AIR 1929 PC 34 at p. 36 (K> and — ‘Abdulla 
Khan v. Basharat Husain’, 35 All 48 at p. 55 (PC) 
(L). All the same, it is clear that the explanation 
which has been given by the plaintiffs is the more 
reasonable and that given by the first defendant 
in the case an afterthought. The clear implica¬ 
tion of the introduction of the condition for the 
return of the purchase-money at the option cf 
the vendee is to preserve the relationship of 
debtor and creditor between the vendor and 'he 
vendee. The first test, which is also the most 
important, is thus answered in favour of the 
plaintiil-appellants. 


(27) We shall now see whether there was any 
bargaining between the parties to settle an ade¬ 
quate price, and whether the price actually paid 
was adequate in all the circumstances of the case. 

(28) As regards the bargaining, it is obvious 

that the plamims stood in need of Rs. 30,000/- 
which they owed to the Imperial Bank, and 
wanted to raise that sum immediately (vide Shri- 
narayan, P. W. 2). According to the plaintiffs, 
they were willing to give a mortgage of their 
property for this sum. According to the defen¬ 
dants. they were unwilling to take a mortgage of 
the property at the same figure and therefore 
insisted on a sale-deed, and as part of the con¬ 
sideration they wanted to utilise the sum of Rs. 
7.000/- which the plaintiffs owed them. It appears, 
however, from the draft which has been prepared 
(Ex. P-13) that at first the intention was to exe¬ 
cute an outright sale-deed, but later it was changed 
to a conditional sale. This change is explained 
by both parties. According to the plaintiffs, the 
change was made because they were unwilling t.o 
sell the property for such a low figure and they 

wanted only to raise the amount which they pre¬ 

sently needed. They did not therefore consent to 
an outright sale and the document as a sale-deed 
did not have the plaintiffs’ consent. It is open r,o 
a party to prove that a particular transaction was 
not consented to by him. Section 92, Evidence 

Act excludes oral evidence to vary the terms of 

the written contract, but has no reference to r.he 
question whether the parties agreed to contract 
on the terms set forth in the document: see — 
‘Tyagaraja Mudaliyar v. Vedathanni’, AIR 1936 
PC 70 (Mi. Even if it be held that oral evidence 
is shut out by S. 92 ‘ibid’, the point still remains 
whether there was no change from an outright 
sale to a mortgage. The condition of repurchase, 
which has been put in with so much attention to 
detail, would show that the plaintiffs had per¬ 
suaded the other side to agree to let the property 
remain as a security for the money. If they 
repaid the money the property was to return to 
them. The bargainings of the parties, therefore, 
show that there was some change from an out¬ 
right sale to at least a sale with a condition of 
repurchase. We have shown above that by intro¬ 
ducing a clause entitling the vendees to recover 
their money the relationship of debtor and cre¬ 
ditor was oreserved. We have now to see whether 

4 

the bargaining which went on related to the value 
of the property as such or not. 

(29) In dealing with this question, we have t.o 
advert to a mass of evidence which has been 'ed. 
Both sides have cited witnesses to prove the value 
of the property, and it would appear that the 
property was considerably more valuable than 
what the defendants attempt to make out. The 
defendants have brought several schedules pre¬ 
pared by overseers and engineers to show the 
value of the property in 1931. On the other side, 
the plaintiffs have produced a number of sale- 
deeds to prove the value of houses and sites 
situated near about the suit houses and sites 
which were contemporaneously sold. It is said 
that at the time of the execution of the document 
in question there were long negotiations and the 
value of each pronerty was specifically determined. 
There is however, no evidence of this. We Have 
to judge only whether the price named in the 
document reoresented a fair price, or whether i 
represented the amount advanced on the security 
of each of the properties in suit. In the latter 
case, the price stated would have no relevance 
except as the amount advanced. In a mortgage 
the mortgagor puts forward his demand and we 



1954 

mortgagee only sees whether the security is suffi¬ 
cient or not. If it is. he is not too particular about 
the value of the property. 

(30) Some slight evidence exists, coming mainly 
from the parties themselves, about the anterior 
negotiations. According to D. W. 1 himself, the 
plain tiffs wanted a sum of Rs. 39,500 - but the 
defendants were unwilling to pay that much 
amount for the first two properties. Later, the 
third property was also included, and the inclu¬ 
sion of that property made Rs. 39,500/- a reason¬ 
able price. According to the olaintiffs. the amount 
which thev intended borrowing was Rs. 30,000/-, 
but as the defendants were anxious to recover 
their own dues which amounted to Rs. 7.000 - and 
were unwilling to give Rs. 39.500 - on the security 
of the first two items of property, the third item 
was also included. The prices were shown sepa¬ 
rately in the document because the right to 
redeem was preserved individually in respect of 
each item. 

(31) The evidence of prior negotiations thus 
is not of very great value because it comes from 
interested parties. There is. however, one docu¬ 
ment wnich militates against the story of the 
plaintiffs, and that is Ex. D-2. It shows that a 
sale was at first contemplated. But since ’.he 
agreement envisaged in that document was mate¬ 
rially altered (vide the corrections in Ex. P-13), 
we cannot go entirely by it. Similarly, Ex. D-3, 
which is ‘referred to. is not conclusive because )t 
was prior to the registered document, and can 
only be viewed as evidence of surrounding :’r- 
cumstances. Beyond this there is nothing to show 
what the bargaining between the parties was. and 
we are thus driven to determining the approxi¬ 
mate value of the properties on the date on which 
the transaction was gone into. 

(32) Here too. the evidence is far from satis¬ 
factory; but it apoears to us that the entire basis 
of valuation adopted by the defendants is defec¬ 
tive. What the defendants have done is to value 
the sites separately from the structures built on 
them. They take the value of the superstructures 
and add to them the value of the site valued as 
an open site. This is not the way to value built-up 
property as has been indicated in — ’In re Dhanii- 
bhoy Bomanji’, 10 Bom LR 701 (N) and other 
cases. See also A. Ghosh’s The Law of compul¬ 
sory Acquisition and Compensation (1951) at 
pp. 240. 241. From a perusal of the evidence con¬ 
tained in the depositions of Dinkar (P. W. 4), 
Narayan (P. W. 5), Shriram (P. W. 6) and Babu- 
rao <P. W. 7) and the sale-deeds produced it is 
apparent that the price of lands was much more 
than -/4/- per square foot. There are documents 
on record in which the price has fluctuated 
between Re. 1/- and Rs. 2'4/- per square foot; 
and we feel that even if the price of the land be 
taken to be -/8/- or -/12/- per square foot, the 
entire story that a proper price was paid dis¬ 
appears. 

(33) Similarly, the depreciation which has been 
put down at 20 per cent, is not warranted. \ 
property can be said to be depreciated only to the 
extent to which it has suffered by ravages of time. 
There is nothing to show that the property was 
so bad as to require a deduction of 20 per cent, 
on account of depreciation. If we take the proper 
value of the sites and do not decrease the amount 
by as much as 20 per cent., it is clear that the 
property which was bought for Rs. 39.500/- was 
really double that amount in value. 

(34) The lower Court finds on the basis of a 
rental of Rs. 245/- per month that the price of 
the chawl was not more than Rs. 27,000/- and 
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that of the house Rs. 11,500/-. It bases its finding 
on an investment yield of -/8/- per cent, per 
month. That would not fix the total value, out 
how much a person would like to invest if he 
wanted his money to give a certain yield. The 
proper way would be to capitalise the sum of Rs. 
245/- or Rs. 250/- at twenty years’ purchase. On 
this basis, which is approved in —- ‘T. Kathissabi 
v Revenue Divisional Officer. Calicut’, AIR 1923 
Mad 31 (O), the price comes to nearly Rs. 60,000'-. 
When we add to this the potential value in the 
shape of extra and useful land, we reach a much 
higher figure than this. The second test, there¬ 
fore. in our opinion, is also in favour of the 
plaintiffs. 

(35) The third is whether there was any agree¬ 
ment to pay interest. Shri Bobde has strenuously 
argued that Ex. D-3 should be admitted in evi¬ 
dence and that it would show that a 9 per cent, 
yield as interest on the outlay was guaranteed to 
the creditors. We put it to the other side whether 
thev challenged Ex. D-3 as inadmissible; but for 
reasons best known to them, they stated that they 
did not raise any objection to its admissibility 
and that it could be read as part of the surround¬ 
ing circumstances. Since the document is held to 
be" admissible, because no objection was taken to 
it even in the Court below and no objection has 
been advanced before us, it is clear that there was 
some agreement about interest. In the document 
which we are interpreting the phrasealogy used is 
indicative of damages rather than interest, but it 
is apparent that interest was really meant. In 
the two passages last quoted by us above from 
the document Ex. D-l, there is a reference to ..he 
recovery of the money with damages, and that 
would clearly show that interest was to be claimed 
by way of damages in case the document (Ex. 
D-3) was, for some reason, held inadmissible. The 
fact that the defendants studiously avoided the 
use of the word ‘interest’ would not help them. 
Such a device was seen through by their Lord- 
ships of the Privy Council in — ’AIR 1924 PC 226 
at pp. 229-230 (F>’ (op. cit. sup.). The third test, 
therefore, is also answered in favour of the plain¬ 
tiffs. 

(36) We shall now consider whether the handing 
over of possession to the defendants indicates a 
sale. It may be pointed out here that according 
to Ex. D-3. the vendees were to remain in posses¬ 
sion and to recover the rents and profits. They 
were to apply the rents and profits towards a 
notional sum of 9 per cent, per annum interest 
on their outlay, and the vendors had guaranteed 
to make up the sum to 9 per cent, by way of 
damages. It would show, therefore, that the hand¬ 
ing over of possession was in furtherance of an 
agreement to guarantee interest to the defendants. 
The handing over of possession, therefore, rather 
than indicating a sale does exactly the contrary. 

(37) We now consider whether the fixation of 
five years time for repurchase and making time 
of the essence denotes a sale. The terms short or 
long period must be treated as relative. In the 
present case, the period which was fixed for re¬ 
purchase does not appear to be abnormally short. 
The parties selling the property were well-to-do 
but in monetary difficulties due to want of ready 
cash. They anticipated that they would be able 
to recover their own outstandings during that 
period and be able to take a reconveyance. There¬ 
fore. nothing much can be made of the fixation 
of five years as a condition for repurchase. Simi¬ 
larly. making time of the essence does not avail 
the defendants. By a contrary term they had 
reserved to themselves the right to demand re- 
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payment of their money even before the five years 

h • * un ° ut - Tha ^ would show that during^ cli- 
?®riod of grace, namely, five years, during which 
the vendors were entitled to offer to repurchase 

* property, the vendees were also entitled to 

Rnf‘L th ^ ir mon 5 v . and to return the properuv. 
But for this condition it might have been argued 

that time was of the essence; but as the relation¬ 
ship of creditor and debtor existed, the document 
must be taken to evidence a mortgage rather 
than a sale. The fixation of a fixed period for 
lepuichase cannot alter the character of the docu¬ 
ment executed, if it is a mortgage. 

(38) In our opinion, all the tests taken together 
(paiticularly the test about the debtor and cre- 

been completely answered by tne 
plaintiffs in the case, and the document must oe 
interpreted as a mortgage and not a sale with a 
condition of repurchase. 

(39) It remains only to say a few words aboot 
certain ancillary matters. Much was made before 
us of the fact that the property was not shown 
m the schedules filed before the Debt Conciliation 
Board and the Debt Relief Court. Nothing turns 
on this. The property was shown in the insolvency 
case and the omission from the schedules would 
falsify the schedules but not destroy the mort¬ 
gagors’ rights. Similarly, merely saying that the 
right of repurchase was not being exercised would 
not deprive the mortgagors of their right to see:; 
redemption. Such a right can only be lost by an 
express transfer of the equity of redemption or 
by an order of Court or by the law of limitation. 
None of these events lias happened. It may also 
be stated that no question of estoppel arises, 
because there can be no estoppel against a statute! 

(40) It was argued by the appellants that in 
view of the notice which they had given (Ex. P-7) 
interest should cease from 26-8-1943, because there 
was a complete refusal to allow redemption by 
the defendants, and therefore there was no need 
to tender the money. They rely upon — *Chali- 
kani Venkatarayaniin v. Venkata Subadrayamma 
Jagapathi’, AIR 1923 PC 26 (P) in support of this 
contention. In our judgment, the case cited is 
against them. It was a question of interpretation 
of the document and it may be that the defen¬ 
dants wrongly refused the tender because of 
faulty understanding of the law on the subject. 
But the circumstances were not such in which the 
actual tender of money was dispensed with. The 
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that should be accepted as the proper rate of 

! nt ; e , re ®, t ° n the mortgage-money. Even if it oe 

beld Ex * D " 3 is not admissible, we would 

under the powers granted to Courts under O. 34, 

Civil P C., fix 9 per cent, per annum simple ai 
the interest on the sum of Rs. 37,500/-, which 
lepresents the two items now being redeemed. 

(42) It is clear that the defendants have been 
m possession of the property. They have been 
making profits from it by way of rents. An 
account, therefore, will have to ~be taken of the 
intei est together with the amounts already realiz- 
ed by the defendants as mortgagees in possession. 
Such account will now be taken by the Court 

below with yearly rests up to the date to be fixed 
for redemption. 

(43) This brings us to the question of improve¬ 
ments. Under S. 63A read with S. 51, T. P. Acc, 
it is obvious that the mortgagors must pay that 
sum. The counsel for the appellants did not raise 
any objection to this and stated that if his clients 
were entitled to redeem the property they v/ouid 
pay for all the improvements which have been 
effected by the defendants. We, therefore, accept 
the figure given by the defendants representing 
the improvements which have been effected. They 
shall be included as part of the price of redemp¬ 
tion. The right of redemption shall be only in 
the first appellant, as found by the lower Court. 

(44) The appeal is allowed. The case will now 
go back to the lower Court for taking accounts 
of the rents and profits of the mortgagees in 
possession as also of the interest at 9 per cent, 
per annum simple and the improvements to 
which we have referred. The lower Court, whose 
decree is now discharged, will pass a proper re¬ 
demption decree in favour of the first plaintiff 
after the accounts are taken, fixing the usual 
period for redemption. The respondents shall bear 
the costs of this appeal and of the Court below. 

B/V.S.B. Appeal allowed. 
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plaintiffs ought to have tendered the money to 
the defendants to save themselves from future 
interest. They had the option of depositing the 
amount in Court and asking the defendants to 
take the money and to return their documents 
and possession of their property. They did nothing 
of the kind. Even till today they have not paid 
a single pie and therefore the case falls within 
the rule indicated by their Lordships of the Privy 
Council in the ruling relied upon by the plaintiffs 
themselves. It is true that the plaintiffs were not 
aware of how the accounts stood, but they had 
knowledge of the principal and rate of interest 
and also of the amount of rent. They could have 
deposited a larger sum to be on the safe side. In 
our judgment, interest did not cease on the giving 
of the notice (Ex. P-7). 

(41) We have also to consider what the rate of 
interest should be. From the document Ex. D-3. 
to which no exception has been taken by the 
defendants before us or in the lower Court, it 
would appear that the interest in contemplation 
was 9 per cent, per annum simple. It is also clear 
that the rents and profits from the prooerty were 
to be utilized towards that sum. In our'judgment, 


order of Civil J., 1st Class, Wardha, D/- 28-9-1950. 

(a) Civil P. C. (1908), O. 6, R. 17 — New case 
in written statement. 

The improbability of the convincing nature 
of the new defence sought to be raised is not 
in itself a ground for refusing to allow an 
amendment of the written statement by the 
inclusion of such defence. (Para 7) 

Anno: Civil P. C., O. 6, R. 17 N. 4 Pt. 10. 

1953 Mulla: O. 6, R. 17 (Topic discussed in N. 4 
to O. 6, R. 17 in A.I.R. Com. not independently 
dealt with in Mulla — See notes generally in 
Mulla). 

(b) Civil P. C. (1908), O. 6, R. 17 — Amendment 
in written statement — Discretion of Court. 

In a suit for redemption of mortgage the 
defendants in their written statement admitted 
plaintiff’s right for redemption. Later on 
when notices for inspection of documents were 
exchanged by the parties, the defendants filed 
application for amendment of the written 
statement by which they claimed ownership 
and exclusive title to the property in suit by 
denying the plaintiff’s right of redemption and 
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by pleading want of notice and that the 
transaction in suit was not in the course of 
money-lending business. The application lor 
amendment was opposed by the plaintiff on 
the ground that the proposed amendment dis¬ 
places the admission made by them in their 
previous written statement, and that it was 
wholly inconsistent w T ith the previous state¬ 
ment. The trial Court allowed the amendment 
on payment of costs Rs. 100/-: 

Held that though the amendment would 
change the nature of the defence from admis¬ 
sion to the denial of the plaintiff’s right to 
redeem and such an amendment would not 
be allowed if asked at a late stage, yet if 
sufficient grounds are shown, the defendant 
could be allowed to amend his defence for the 
nurpose of withdrawing his admission. Taking 
into consideration the circumstances and the 
stage at which the defendants prayed for the 
amendment no injustice would be done to the 
plaintiff by the amendment as he would have 
ample opportunity to meet the defendants’ 
case before the issues were framed. Case law 
reviewed. (Paras 2, 13, 14) 

Anno: Civil P. C., O. 6, R. 17 N. 13. 

1953 Mulla: O. 6, R. 17, P. 605 N. “At. 

proceedings” (7 Pts. extra in N. 13 to O. 6, R. 17 
in A.I.R. Com. — 2 Pts. extra in Mulla). 

(c) Civil P. C. (1908), O. G, R. 17 — Scope and 
object. 

The object of the rule is that the Courts 
should get at and try the merits of the cases 
that come before them, and should consequent¬ 
ly allow all amendments that may be neces¬ 
sary for the purpose of determining the real 
question in controversy between the parties 
provided it can be done without causing in¬ 
justice to the other side. (Para 9) 

Anno: Civil P. C., O. 6, R. 17 N. 1 Pt. 4. 

1953 Mulla: O. 6, R. 17 (Topic discussed in N. 1 
to O. 6, R. 17 in A.I.R. Com., extra — See however, 
N. “Leave to amend when given” on P. 595 in 
Mulla). 

(d) Civil P. C. (1908), O. G, R. 17 — New case 
in written statement. 

The principles applicable to the amendments 
of plaints equally apply to the amendments of 
the written statements. (Para 10) 

Anno: Civil P. C., O. 6, R. 17 N. 4. 

1953 Mulla: O. 6, R. 17 (Topic discussed in N. 4 
to O. G, R. 17 in A.I.R. Com., not independently 
dealt with in Mulla — See notes generally in 
Mulla). 

A. V. Khare with T. B. Pendharkar, for Appli¬ 
cant; G. B. Badkas, for Respondents. 

CASES REFERRED: Paras 

'A) (V21) AIR 1934 PC 98: 13 Pat 310 (PC) 0 

(B) (V33) AIR 1946 PC 50: 222 Ind Cas 534 (PC) 6 

(C) (V32) AIR 1945 All 197: ILR (1945) All 109 

8 12 

(D) (V9) AIR 1922 PC 249: 48 Cal 832 (PC) 8, 12 

(E) (V37) AIR 1950 Mad 46: 1949-2 Mad LJ 


422 8 , 12 

(F) (V25) AIR 1938 Nag 388: ILR (1939) Nag 

194 8, 10 

(G) (V38) AIR 1951 Cal 262: 85 Cal LJ 213 8, 12 

(H) (1892) 3 Ch 226: 67 LT 146 8, 13 

(I) (1884) 26 Ch D 700: 53 LJ Ch 891 9 


(J) (1880-81) 16 Ch D 440: 50 LJ Ch 260 13 

ORDER: This is a revision petition filed by 
the plaintiff Amolakchand against the order dated 
28-9-1950 passed by the Additional District Judge, 


Wardha, in Civil Suit No. 16-A of 1949, allowing, 
an application filed by the defendants 1 to 3 for 
leave to amend their written statement. 

(2) The plaintiff brought a suit on 19-10-1949 
against the defendants for redemption of a mort¬ 
gage dated 17-9-1936. The defendants were served 
on 29-11-1949 and filed their written statement on 
19-7-1950. In paras. 6 and 15 of their written 
statement they admitted the plaintiff's right for 
redemption provided the plaintiff paid to them 
the sum of Rs. 17238-3-0 as the price of redemption 
in addition to all costs of the suit. 

The defendants filed an application for amend¬ 
ment of their written statement on 7-9-1950 by 
which they claimed ownership and exclusive title 
to the property in suit by denying the plaintiff’s 
right of redemption. They also proposed to amend , 
their written statement by pleading want of notice 
and that the transaction in suit was not in the . 
course cf money-lending business. The application 
for amendment was opposed by the plaintiff on 
the ground that the proposed amendment dis¬ 
places the admission made by them in para. No. 
15 of their written statement, and that it was 
wholly inconsistent with the previous statement 1 
dated 19-7-1950. 

(3) The lower Court, though holding that the 
proposed amendment displaces the defence of the 
defendants 1 to 3, allowed the amendment on 
payment of costs Rs. 100/- to the plaintiff. It is 
against this order that the plaintiff has come up 
in revision. 

(4) The defendants in their application proposed 
to make the following amendments as para. 6 (A> 
after para. 6 of their written statement: 

“These defendants deny that they are money¬ 
lenders and have money-lending business in this 
Province. It is also denied that they hold a 
money-lender’s licence. These defendants fur¬ 
ther deny that they did not maintain accounts. 
It is submitted that the provisions of the C. P. 
Money-lenders Act do not at all apply to defen¬ 
dants 1 to 4 and to the transaction in suit for 
reasons set forth hereinafter.” 

This prayer of the defendants was not seriously 
opposed. 

(5) The defendants also proposed further 
amendment by substituting para. 6 of their writ¬ 
ten statement by the following paragraph: 

“The plaintiff has no right of redemption for 
reasons stated hereinafter. In the alternative, 
these defendants submit that in case it is held 
that the mortgage sued upon is really a mort¬ 
gage and not an out and out conveyance, the 
plaintiff cannot redeem the same unless and 
until he pays the full mortgage money with 
interest and costs as given in the attached 
schedule A.” 

In paras. 7 (A), 7 (B) and 7 (C) of their appli¬ 
cation for amendment, the defendants have stated 
the circumstances in support of their prayer for 
amendment. They have also referred to certain 
letters which were discovered after the filing of 
the written statement which according to them 
disclose that the mortgage in suit was executed 
instead of a regular sale deed at the instance of 
the plaintiff to avoid payment of consent money 
to the malguzar. 

(6) It was argued on behalf of the applicant 
that it was not permissible to allow the amend¬ 
ment on the facts disclosed in the application 
when under S. 92, Evidence Act, evidence was 
not admissible to vary the terms of the mortgage. 
Reliance was placed on —‘Kamta Singh v. Chatur* 
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bhuj Singh’, AIR 1934 PC 98 (A) and — ‘Joseph 
Darmamn v. Carmel Micallef’, AIR 1946 PC 50 
(Bn 

(7> *The improbability of the convincing nature 
of the new defence sought to be raised is not 
in itself a ground for refusing to allow an amend¬ 
ment of the written statement by the inclusion 
of such defence.* In my opinion, this is not .-he 
stage where the question of admissibility of the 
evidence to show the nature of the transaction 
should be gone into in considering whether the 
amendment in the written statement should be 
allowed or not. 

(8) It was next argued by the learned counsel 
for the applicant that the defendants should not 
be permitted to amend their written statement 
as the amendment would convert the defence 
into another of a different and inconsistent 
character. Reliance was placed on — ‘Nasir 
Uddm v. Baboo Lai’, AIR 1945 All 197 (C); — 
‘Ma Shwe Mya v. Maung Mo Hnaung’, AIR 1922 
PC 249 (D) and — ‘Narayanappa v. Suryanara- 
yana’, AIR 1950 Mad 46 (E). It has been urged 
by the learned counsel for the non-applicants 
that the amendment is sought at the earliest 
stage when the real nature of the transaction 
was made known to the defendants and that the 
lower Court has rightly exercised its discretion 
in allowing the defendants to alter their plead¬ 
ings even though it amounted to withdrawal of 
admission. Reliance was placed on the —‘Lakhha- 
mansingh v. Mahendralal’, AIR 1938 Nag 388 
(F); — ‘Ahmed Hossein v. Chembelli', AIR 1951 
Cal 262 (G) and — ‘Hollis v. Burton’, (1892) 3 
Ch 226 (H). 

(9) Amendment of pleadings is permitted under 
O. 6. R. 17, Civil P. C. It consists of two parts: 

“(a) The Court may, at any stage of the pro¬ 
ceedings, allow either party to alter or amend 
his pleadings in such manner and on such 
terms as may be just; and 

t.o> All such amendments as may be neces¬ 
sary lor the purpose of determining the real 
questions in controversy between the parties 
shall be made.” 

The present case is under the first part. *The 
object of the rule is that the Courts should get 
at and try the merits of the cases that come be¬ 
fore them, and should consequently allow all 
amendments that may be necessary for the pur¬ 
pose of determining the real question in contro¬ 
versy between the parties provided it can be done 
without causing injustice to the other side. Bowen 
L. J. in — ‘Cropper v. Smith’, (1884) 26 Ch D 
700 at pp. 710, 711 (I), observed as follows : 

“It is a well established principle that the ob¬ 
ject of Courts is to decide the rights of the 
parties and not to punish them for mistakes 
they make in the conduct of their cases by 
deciding otherwise than in accordance with 
their rights .... I know of no kind of error 
or mistake which if not fraudulent or intend¬ 
ed to overreach, the Court ought not to correct 
if it can be done without injustice to the other 
party. Courts do not exist for the sake of disci¬ 
pline. bur for the sake of deciding matters in 
controversy, and I do not regard such amend¬ 
ment as a matter of favour or of grace. .. It 
seems to me that as soon as it appears that 
the way in which a party has framed his case 

•See A.I.R. Commentary on Civil P. C. Vol. II O. 6 
R. 17. N. 4. Pt. 10. 

•See A.I.R. Commentary on Civil P. C. 1951 Edn. 
Vol. II O. 6, R. 17, N. 1, Pp. 1737-1738. 


will not lead to a decision of the real matter 
in controversy, it is as much a matter of right 
on v his part to have it corrected, if it can oe 
done without injustice, as anything else in the 
case is a matter of right.”* 

(10) The principles applicable to the amend¬ 
ments of plaints equally apply to the amendments 
of the written statements. In — ‘Lakhhaman- 
singh v. Mahendralal, (F) (cit. sup.)’, though the 
plaintiff’s prayer for amendment was disallowed 
as it was sought at a very late stage i.e., when 
the case stood reserved for argument, their 
Lordships observed as follows : 

‘‘Amendments should always be made, in our 
opinion, with great readiness. In most cases 
up to issue stage no special burden as to costs 
is called for and thereafter justice is met by 
leave being granted conditionally on the pay¬ 
ment of costs thrown away. But where one 
sees an amendment asked for at so late a stage, 
which introduces a new cause of action one 
should ask oneself: where would the applicant 
be if he were to bring a fresh suit at the time 
he seeks this amendment? If you find -hat 
he is out of time and that he has not got the 
power to bring that fresh suit without finding 
himself opposed by the defence of limitation, 
very exceptional circumstances have to be pre¬ 
sent to justify a Court letting him do in 
one litigation what he cannot do in another.” 

(11) In the present case, the application for 
amendment was filed by the defendants at a very 
early stage when notices for inspections of docu¬ 
ments were exchanged by the parties under O. 11, 
R. 13, Civil P. C. No injustice would be done 
to the plaintiff by the amendment as he will have 
ample opportunity to meet the defendants’ case 
before the issues are framed. 


(12) In — ‘Ma Shwe Mya v. Maung Mo Hnaung, 
(D) (cit. sup.)’, the amendment sought by the 
plaintiff was disallowed on the ground that the 
claim as amended had become barred by limita^- 
tion. In — ‘Nasir Uddin v. Baboo Lai, (C> (cit. 
sup.)’, as well as in — ‘Narayanappa v. Surya- 
narayana (E) (cit. sup.)’, the prayer for amend¬ 
ment was disallowed as it was made at a very 
late stage. It is clear that in these cases amend¬ 
ments were not allowed as they were not only out 
of time but were made at a very late stage. They 
are therefore not applicable here. In — ‘Ahmed 
Hossein v. Chembelli, (G) (cit. sup.)’, it has been 
held as follows: 


‘‘The making of amendments is not really a 
matter of power of a Court but its duty, so 
that substantial justice may be done for which 
alone Courts exist. As a fundamental princi¬ 
ple the law strongly favours an amendment 
where it is necessary in the ends of justice and 
it would require the clearest language to alter 
this very beneficial legal principle. 


(13) No doubt the amendment would change 
ie nature of the defence from admission to t e 
enial of the plaintiff's right to redeem: such an 
mendment would not be allowed if asked at a 
ite stage as was held in — ‘Laird v. Brigs, 
1880-81) 16 Ch D 440 (J). But if sufficient grounds 
re shown, the defendant can be allowed to 
mend his defence for the purpose of withdraw- 
lg his admission. See — ‘Hollis v. Burton, (H) 

'it. sup.)’. 

(14) Taking into consideration the circumstances 
ad the stage at which the defendants P r ^' e 
)r the amendment of their written statement, u, 
mnot be said that the lower Court did not 
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exercise its discretion properly in allowing the 
amendment. 

(15) The revision, therefore, fails and is dis¬ 
missed with costs. Counsel’s fee Rs. 25/- il 
certified. 

B/H.G.P. Revision dismissed. 
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SINHA C. J. AND BHUTT J. 

Balaji Gendbaji, Applicant v. Registrar, Co-ope¬ 
rative Societies Madhya Pradesh, Nagpur and 
others, Non-Applicants. 

Misc. Petn. No. 103 of 1953, D/- 21-8-1953. 

(a) Co-operative Societies Act (1912), S. 12 — 
Scope — (Co-operative Societies Act (1912), S. 43 
— Rules under (M.P.) — R. 14A). 

The disqualification under S. 12 attaches 
not only to non-payment in respect of member¬ 
ship but also to other defaults as may be 
prescribed by the rules or bye-laws, which 
may prevent his acquiring an interest as a 
member. The term “default” is not restrict¬ 
ed or qualified in R. 14-A, and is, therefore, 
wide enough to cover the case of non-pay¬ 
ment of the sum due to the society for pur¬ 
chases, provided the period covered by the 
default exceeds twelve months. (Para 5) 

(b) Co-operative Societies Act (1912), S. 43 — 
Rules under (M.P.) — Kr. 14(4), 14-A — Power 
of Registrar to prescribe procedure for holding 
election. 

The main purport of the R. 14-A is to pres¬ 
cribe a disqualification to appointment of a 
member to a committee of the society. How 
it has to be worked out in a case of election 
has to be gathered from other provisions. In 
the matter of holding an election where the 
committee was dissolved, the relevant rule is 
R. 14(4). Therefore, the fact that under 
R. 14-A it is the society which appoints a 
member to a committee cannot detract from 
the power of the Registrar or the person or 
persons appointed by him under R. 14(4). 
The Registrar or Ofiieer-in-charge of the so¬ 
ciety has thus the power to lay down a pro¬ 
cedure for holding the election, including the 
power to appoint a person to settle such preli¬ 
minary points as. if not resolved earlier, 
were likely to hamper the holding of the 
election. (Paras 7, 8) 

(c) Madhya Pradesh General Clauses Act (1914), 
S. 9 — Applicability — (Co-operative Societies 
Act (1912), S. 12) — (General Clauses Act (1897), 
S. 10). 

The matter of payment of a Society’s dues 
Is not provided in any Provincial Act as it 
is an act which has to be voluntarily done 
by the purchaser. Section 9. Madhya Pradesh 
General Clauses Act, 1914, has no application 
to such a case. (Para 8) 

Anno: G. C. Act S. 10, N. 3. 

(d) Constitution of India, Art. 226 — Inter¬ 

ference under. 

Procedure prescribed by Registrar under 
R. 14(4) of the Rules framed under S. 43, 
Co-operative Societies Act (1912), being with 
jurisdiction — High Court cannot interfere 
under Art. 226. (Para 8) 

M. R. Rajkarne. for Applicant: T. P. Naik, Addl. 
Govt. Pleader, for Non-Applicant No. 1. 


ORDER : This petition under Art. 226 of the 
Constitution is directed against the order of the 
Registrar, Cooperative Societies, Nagpur, by 
which he upheld the order of the Election Odicer 
rejecting the petitioner's candiaacure to contest 
the election to the Board ol Directors of tiie Pro 
vincial Weavers’ Co-operative Society, Nagpur. 

(2) The petitioner is a rnemoer ol the Provin¬ 
cial Weavers’ Co-operative Society, Nagpur, and 
his name is on the voters’ list publisnea by me 
Society. It appears that tne Executive Committee 
of the Society was dissolved by the Registrar and 
an Oiiicer-in-^harge was appointed unaei R. 14(1) 
of the Rules framed under the Cooperative Socie¬ 
ties Act, 1912, to manage the affairs of the So 
ciety. After the period of dissolution, tne Regis¬ 
trar ordered and authorised the Oificer-in-Charge 
to call a special general meeting of the Society 
on 31-8-1952 to elect members of the Board of 
Directors. Accordingly the Oificer-in-Charge issu¬ 
ed a notice dated 8-8-19o2 to convene the special 
general meeting on the scheduled date for the 
purpose aforesaid. It was notified by him that 
20-8-1952 was the last date for submission of 
nomination papers, 21-8-1952 was the date for 
their scrutiny, 23-8-1952 was the date for with¬ 
drawal of candidature, and 24-8-1952 was the date 
for publication of the candidates eligible for 
election. 

(3) In accordance with the abovementioned 
notice the petitioner ollered himself as a candi¬ 
date for the manufacturing section and suomit- 
ted his nomination paper on the due date. He 
had made certain purchases from the Society's 
shop lor which an amount of Rs. 42/10/- was out¬ 
standing against him since 26-0-1947. He paid 
this amount on 21-8-1952, and it is alleged that 
he could not do so when he submitted the nomi¬ 
nation paper, as 20-3-1952 was declared a holi¬ 
day. On 22-8-1952 one Pundlik Bhanarkar hied 
an objection in writing to the petitioner’s nomi¬ 
nation on the ground that he was in default to 
the Society for a period of over 12 months and 
was not, therefore, eligible to contest the elec¬ 
tion. This objection was upheld by the Election 
Officer appointed by the Registrar who continu¬ 
ed his order in appeal. Hence the present 
petition. 

(4> Under R. 20 of the rules framed under the 
Co-operative Societies Act. 1912, the Registrar or 
any person authorised by him is empowered to 
summon at any time a special general meeting 
of the society in such manner and at such time 
and place as he may direct and to specify the 
matters that shall be discussed at the meeting. 
Such a meeting has. under the rule, all the po¬ 
wers of a general meeting called in accordance 
with the rules or the bye-laws of the society. Lfc 
was in pursuance of this provision that the 
Officer-in-Charge. acting under the direction of the 
Registrar, called the meeting on 31-8-1952 to hold 
the election. The validity of the notice, so far 
as the fixation of the date of the election is con¬ 
cerned. is not disputed by the petitioner. 

It was. however, contended that as under R. 14-A, 
it is the society which is empowered to appoint 
a member to its committee, it was the special 
general meeting of the society that could accept 
or reject the nomination papers and not the Elec¬ 
tion Officer appointed by the Registrar. It was 
also contended that as the only disqualification 
attaching to a member under S. 12, Co-operative 
Societies Act. 1912. is the default in payment to 
the society in respect of membership, the peti¬ 
tioner could not be disqualified for election for 
non-payment of the money due on purchases. 


201 Nagpur Balaji v. Registrar, Co-op. Societies, M. P. (Sinha C. J. & Bhutt J.) A. I. R. 


(5) Section 12 of the Act is in these terms : 

‘ No member of a registered society shall exer¬ 
cise the rights of a member unless or until he 
has made such payment to the society in res¬ 
pect oi membership or acquired such interest 
in the society, as may be prescribed by the rules 
or bye-laws.” 

The disqualification under .this provision attaches 
not only to non-payment in respect of member¬ 
ship but also to other defaults as may be pres¬ 
cribed by the rules or bye-laws, which may pre¬ 
vent his acquiring an interest as a member. In 
this connection R. 14-A is pertinent and is re¬ 
produced below: 

‘‘No society shall appoint any member, who at 
the time, is in default to the society for a pe¬ 
riod exceeding twelve months, to its committee 
or to the committee of another society or to 
represent the society in another society; and 
any member of a society who has been appoint¬ 
ed to its committee or to the committee of an¬ 
other society or to represent the society in an¬ 
other society, shall cease to hold his appoint¬ 
ment as such, if he is in default to the society 
of which he is a member for a period of twelve 
months.” 

This rules does prescribe a disqualification for 
appointment of a member to a committee 
of the society. Had the only disqualifica¬ 
tion laid down in S. 12 of the Act related to the 
default in payment of the dues of membership, 
it could be said that the “default” mentioned in 
R. 14-A could not refer to any other dues. How¬ 
ever, as already observed, S. 12 also contemplates 
other conditions which may be prescribed by the 
rules or bye-laws in order to acquire an interest 
in the society, i.e., an interest which may qualify 
him to exercise the rights of a member, includ¬ 
ing the right to contest an election to a committee. 
In this context, the term “default” is not res¬ 
tricted or qualified in R. 14-A, and is, therefore, 
wide enough to cover the case of non-payment 
of the sum due to the society for purchases, pro¬ 
vided the period covered by the default exceeds 
twelve months. 

(6) It was, however, contended that there was 
no default in the instant case as there was a sum 
of Rs. 148/- and odd with the society to the credit 
of the petitioner. This sum, however, could not 
be adjusted towards the dues without any direc¬ 
tion from the petitioner. This was, therefore, a 
case of default as the dues were not satisfied 
by adjustment. So long as the dues existed, the 
petitioner, even though a member, could not be 
appointed vide R. 14-A, to the Executive Com¬ 
mittee of the society and could not, therefore, 
take part in the election to the Board of Direc¬ 
tors whose constitution was a necessary step io 
the formation of the Executive Committee. (See 
bye-laws 13 and 14). 

(7) It was, however, urged that this disquali¬ 
fication could be removed at any time before the 
election took place and as the money was paid 
by the petitioner on 21-8-19.^2, i.e., before the 
election which took place on 31-8-1952, he could 
not be disqualified to contest the election. In 
this connection it was contended that the default 
contemplated by R. 14-A is the one that exists 
at the time of the actual appointment and as 
there was no default at the time of the election 
in the instant case, he could not be treated as 
a disqualified candidate. Rule 14-A sets out the 
condition which disqualifies a member to appoint¬ 
ment to a committee of the society. It is in this 
context that it is laid down that if there is de¬ 
fault at the time of the appointment, the mem¬ 


ber concerned cannot be appointed to a committee, 
or if it has occurred thereafter, he shall cease to 
hold his appointment. 

The main purport, however, of the rule is to 
prescribe a disqualification to appointment of a 
member to a committee of the society. How it 
has to be worked out in a case of election has 
to be gathered from other provisions. 

(8) It is admitted that there is no procedure 
prescribed under the Co-operative Societies Act, 
1912, or the rules or bye-laws framed thereunder, 
for holding an election. In a case of normal 
election to the Executive Committee the power to 
decide how the election shall be conducted will 
naturally vest in the society, i.e., it will be decid¬ 
ed by a general meeting of the society convened 
for the purpose. Where, however, the committee 
has been dissolved, the power to arrange for the 
constitution of a new committee vests under 
R. 14(4) in the person or persons appointed oy 
the Registrar to manage the affairs of the society 
during the period of dissolution. This power may 
also be exercised by the Registrar, if he so desires, 
as he is the appointing authority. In the mat¬ 
ter of holding an election where the committee 
was dissolved, the relevant rule is R. 14(4). There¬ 
fore, the fact that under R. 14-A, it is the society 
which appoints a member to a committee can¬ 
not detract from the power of the Registrar or 
the person or persons appointed by him under 
R. 14(4). 

The Registrar or Officer-in-Charge of the society 
had thus the power to lay down a procedure for 
holding the election, including the power to ap¬ 
point a person to settle such preliminary points 
as, if not resolved earlier, were likely to hamper 
the holding of the election. The procedure that 
he prescribed, which provided for the different 
steps leading to the holding of the election, viz.,: 

(i) Submission of nomination papers; 

(ii) Scrutiny of the nomination papers; 

(iii) Withdrawal of candidature; and 

(iv) Publication of the candidates eligible for 
election, 

is the same as is followed in all other elections. 

It was, therefore, a procedure that was not only 
within his power but was also manifestly reason¬ 
able. Had he left these matters to be decided 
by the general meeting of the society, they might 
not have been resolved, which would have result¬ 
ed in the indefinite postponement of the election. 

In accordance with this procedure, with which 
we cannot interfere under Art. 226 of the Consti¬ 
tution as it was prescribed with jurisdiction, it 
was incumbent on the petitioner to remove his 
disqualification before he filed his nomination 
paper. It is no doubt true that the day on which) 
the nomination papers were to be submitted, was 
declared a holiday, but the conditions laid down 
for qualifying for an election are to be strictly 
complied with, and the parties act at their peril 
if one of the causes of non-compliance is laches 
or delay on their part. Imposition of any super¬ 
vening condition in such circumstances, where 
parties have been initially guilty of negligence, 
pe aground for inteiference with the 
discretion used bv competent authorities. Sec¬ 
tion 9, Madhya Pradesh General Clauses Act, 
1914 has no application to the case because the 
matter of payment of the Society’s dues is not 
provided in any Provincial Act as it is an act 
which has to be voluntarily done by the pur¬ 
chaser. 

(9) The result is that the petition fails and is 
dismissed with cost. Counsel’s fee Rs. 50/-. The 
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amount of the security outstanding after payment 
of the respondent no. l’s cost be refunded to the 
petitioner. 

B/D.H.Z. Petition dismissed. 
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SINHA C. J. AND BHUTT J. 

Mukundrao Martandrao, Applicant v. Addl. 
Settlement Commr., Madhya Pradesh and an¬ 
other, Non-Applicant. 

Misc. Petns. Nos. 47, 48, 56 and 73 of 1953, D/- 
14-10-1953, from order of Addl. Settlement 
Commr., Madhya Pradesh, Nagpur, D/- 29-12- 

1952. 

(a) Tenancy Laws — Madhya Pradesh Aboli¬ 
tion of Proprietary Rights (Estates, Mahals, 
Alienated Lands) Act (1 of 1951), Ss. 2(g)(3), 
4(2) and 68(1) — Scope — Vesting of home-farm 
land in Berar. 

The view that unless a survey number can 
be said to be the home-farm land of a 
superior holder in Berar on the first day of 
October, 1949, it is liable to vest in the State 
Government, is not correct as it introduces 
into S. 2(g)(3) the provision of S. 68(1) and 
ignores the effect of S. 4(2), which is not 
proper. (Paras 5, 6) 

Section 2(g)(3) which defines the term 
“home-farm” in relation to Berar, is a self- 
contained provision, and has no relation to 
any particular date or year. This is in con¬ 
trast to the definition of the same term in 
relation to the Central Provinces, which has 
reference to the year 1948-49. In the absence 
of any time limit in the case of Berar to 
determine the character of land, the relevant 
date is obviously the date of vesting, and, 
therefore, if the land was not a proprietor’s 
home-farm on 1-10-1949 but if it conformed 
with the definition of the term under S. 2 
(g)(3) at any time afterwards up to the date 
of vesting, S. 4(2) should operate in his case 
and he would be entitled to retain its posses¬ 
sion. (Para 6) 

The date, viz. 1-10-1949, prescribed in S. 
68(1) of the Act is relevant only for the pur¬ 
pose of deciding the question whether the 
superior holder is entitled to the rights of 
an occupant in his home-farm land, but it has 
still to be decided with reference to S. 4(2) 
if any land held by him conforms to the 
definition of the term ‘home-farm’ under S. 
2(g)(3) at any time between 1-10-1949 and the 
date of vesting, viz. 14-3-1951. If the answer 
be in the affirmative, the superior holder, or 
the proprietor, would be entitled to retain 
possession of the land on such terms as may 
be agreed between him and the State Gov¬ 
ernment. (Para 11) 

(b) Tenancy Laws — Madhya Pradesh Aboli- 
lion of Proprietary Rights (Estates, Mahals, 
Alienated Lands) Act (1 of 1951), S. 13 — Com¬ 
pensation in respect of items exclusively belong¬ 
ing to one co-sharer. 

Under S. 13 of the Act if the income re¬ 
lating to any items belongs to a claimant 
exclusively, the amount of compensation 
assessed thereon belongs to him alone and 
cannot be distributed between the co-sharers. 

(Para 11) 

Scheme of assessment of compensation laid 
down in S. 13 explained. (Paras 8, 9) 


(c) Tenancy Laws — Madhya Pradesh Aboli¬ 
tion of Proprietary Rights (Estates, Mahals, 
Alienated Lands) Act (1 of 1951), S. 8 and Sch. 
I, Rr. 3 and 4 — Exempted land revenue if can 
be treated as income for computation of com¬ 
pensation. 

The gross and net incomes in Berar, which 
form the basis of cpmputing the amount of 
compensation, are. Vide S. 8 of the Act, 
assessed in accordance with Rr. 3 and 4 of 
the Rules contained in Sch. I. Under R. 4 

(1) (a) the amount of land revenue is an 

item for deduction from the gross income and 
cannot be included in the items of gross in¬ 
come. Rule 3(0 has obvious reference to 
other sources from which the superior holder 
may be deriving income. The amount of the 
exempted land revenue cannot, therefore, be 
treated as income for purposes of computing 
the amount of income. Hence, the amount 
of the land revenue that is exempted under 
S. 7 of the Central Provinces and Berar 
Revocation of Land Revenue Exemptions Act, 
1948, cannot be treated as income for pur¬ 
poses of computing the amount of compensa¬ 
tion. (Paras 10, 11) 

(d) Constitution of India, Art. 226 — Other 
remedy open. 

Obiter : Where the remedy of a civil suit, 
even if available, would not be equally effi¬ 
cacious and expeditious, it cannot serve as a 
bar to the granting of immediate relief un¬ 
der Art. 226 in appropriate cases. (Para 3) 

P. K. Tare and N. L. Abhyankar, for Applicant; 
T. P. Naik, Addl. Govt. Pleader, for Non-Applicant. 

ORDER: This order shall govern the disposal 
of Miscellaneous Petitions Nos. 48 of 1953, 56 of 
1953 and 73 of 1953 as well, as they were heard 
along with the present petition and common ques¬ 
tions arise for decision in all these cases. All these 
petitions, which are made under Art. 226 of the 
Constitution, are directed against the orders pass¬ 
ed by authorities constituted under the Madhya 
Pradesh Abolition of Proprietary Rights (Estates, 
Mahals, Alienated Lands) Act, 1950 (No. I of 1951), 
hereinafter called the Act. 

(2) The facts of these cases, briefly, are these: 
‘Miscellaneous Petition No. 47 of 1953’ Petitioner 
Mukundrao was the Izardar of the alienated vil¬ 
lage Tiwasa in Taluq Darwha of Yeotmal District. 
He claims survey Nos. 2, 20, 23, 25, 27-29, 31-34, 
36-50, 54, 56, 57, 70, 80. 81, 110, 118, 121, 122, 124-128, 
131, 132, 137-139 and 140-142 as his home-farm 
land which, according to him, has wrongly been 
held by the Compensation Officer to vest in the 
State Government. It is, how r ever, admitted that 
the land was not under actual cultivation on 1-10- 
1949 but it is contended that it was allowed to lie 
fallow according to agricultural practice and a 
certificate under S. 5 of the Cultivation of Fallow 
Lands Act, 1948, was also obtained in respect there¬ 
of. Certain points relating to the assessment of 
compensation were also raised in the petition but 
were not pressed in arguments. 

‘Miscellaneous Petition No. 48 of 1953’ This case 
is similar to Miscellaneous Petition No. 47 of 1953 
and relates to survey Nos. 7, 22-35, 41-43, 46, 50 
52-60, 62, 67, 69-71, 74, 82-84, 90-95, 107-116, 118-121, 
123, 123, 130-137 and half share of No. 129, situate 
in the alienated village Bothbodam in Taluq 
Darwha ol' Yeotmal District, of which the peti¬ 
tioner Mukundrao was the Izardar. 

‘Miscellaneous Petition No. 56 of 1953’ This case 
relates to the Izcra village Mozar situate in Darwha 
Taluq of Yeotmal District, in which the petitioner 
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Pusaram held a fractional share. The petitioner 
contends that the fields, viz., survey Nos. 171/1 
and 109 and 13 acres of survey No. 145, formed 
his liome-iaim land and could not vest in the 
State Government simply for the reason that they 
were not under cultivation on 1-10-1949. He fur¬ 
ther alleged that survey Nos. 114, 115, 117 and 158 
formed his exclusive fallow land, and consequently 
the amount of compensation, calculated on the 
basis of the income of this land and of his share 
in Parampok and Gaothan land, could not be 
distributed among his co-sharers. It is admitted 
by the partes that in calculating the amount of 
income, there has been an arithmetical mistake, 
namely that whereas the income should be Rs. 
7714/6/9, only Rs. 7414/6/3 have been allowed 
therefor. 

‘Miscellaneous Petition No. 73 of 1953’ The peti¬ 
tioners and respondents Nos. 4 and 5 were Izardars 
of village Sai in Pusad Taluq of Yeotmal District. 
The petitioners claim that survey Nos. 42, 100, 101, 
117, 126, 132, 133 and 134 formed their home-hrm 
land which could not vest in the State Government 
even though they were not under cultivation on 
1-10-1949. They also contend that the amount of 
the land revenue that was exempted during the 
last 10 years should have been treated as income 
and compensation allowed for its loss to the co¬ 
sharers. 

(3) One of the questions that was incidentally 
mooted before us was whether the Civil Courts 
have jurisdiction to entertain a suit in matters 
that are in dispute in these cases. This point 
was not raised in order to question the power of 
this Court to interfere with such proceedings, and 
as the remedy of a civil suit, even if available, 
would not be equally efficacious and expeditious, it 
cannot serve as a bar to our granting immediate 
irelief in appropriate cases. We need not. therefore, 
consider the question of the Civil Courts’ jurisdic¬ 
tion to decide the matters in controversy in these 
pi oceedings. 

(4) The points that arise for decision are the 
following: 

(1) Whether survey numbers in question vest 
in the State Government solely for the rea¬ 
son that they were not under cultivation 
on 1-10-1949. (M. P. Nos. 47, 48, 56 and 73 
of 1953). 

(2) Whether the amount of compensation in 
respect of the exclusive income of a proprie¬ 
tor can legally be distributed among all the 
co-sharers of the village. (M. P. No. 56 of 
1953). 

(3) Whether the amount of exempted land re¬ 
venue is liable to be treated as income for 
purposes of computing the amount of com¬ 
pensation. (M. P. No. 73 of 1953). 

(5) POINT (1): This question turns mainly on 
the interpretation of Ss. 2 (g) (3), 4 (2) and 68 (1) 
of the Act. Section 2 (g) (3) defines the term 
“home-farm” in relation to Berar in the following 
terms: 

“In relation to Berar, all land included in hold¬ 
ings which is— 

(i) under the persons! cultivation of the supe¬ 
rior holder including land allowed to lie fallow 
in accordance with the usual agricultural 
practice; 

fii) held by a lessee from the superior holder; 
and 

(in) held by a tenant from the superior holder 
other than a specified tenant.” 


In this connection it is not necessary to refer 
to the provision relating to “specified tenant”, in¬ 
asmuch as it is admitted that none of the survey 
numbers was held by such a tenant. Section 4(2) 
excludes from the operation of sub-section ( 1 ) 
of the section, home-farm land of a proprietor 
which he is entitled to retain in his possession. 
This sub-section is reproduced below: 

“Notwithstanding anything contained in sub¬ 
section (1), the proprietor shail continue to re¬ 
tain the possession of his home-stead, home- 
farm land, and in the Central Provinces also of 
land brought under cultivation by him after the 
agricultural year 1948-49 but before the date of 
vesting.” 

Section 68 (1) makes the superior holder of his 
home-farm land an occupant thereof, if it was 
held by him as such on the first day of October 
1949. This section reads: 

“The home-farm land held by a superior holder 
or the land held by a plot-holder on the first 
day of October 1949 shall on and from the date 
Oi vesting be held by him as an occupant and 
he shall subject to any orders which may be 
passed under S. 7 of the Central Provinces and 
Berar Revocation of Land Revenue Exemptions 
Act, 1948. be liable to the payment of land re¬ 
venue equal to the fair assessment thereon.” 

The authorities under the Act have, in the in¬ 
stant cases, heid tne view that unless a survey! 
number can be said to be the home-farm land of 
a superior holder on the first day of October 1949,) 
it is liable to vest in the State Government. 

(6) It appears to us that S. 2 (g) (3) which f 
defines the term “home-farm” in relation to Berar, 
is a self-contained provision, and has no relation 
to any particular date or year. This is in contrast 
to the definition of the same term in relation to 
the Central Provinces, which has reference to 
the year 1948-49. (See S. 2 (g) (In. Even so, S. 4 
(2) provides that a proprietor in the Central Pro¬ 
vinces shall retain possession of land which he 
has brought, under cultivation after the year 1948- 
49 but before the date of vesting. That this is 
not an effete or redundant provision is clear from 
S. 40 which provides that such land shall be 
deemed to be settled with the proprietor on such 
terms and conditions rs may be prescribed. The 
rules framed under this section lay down that 
such land shall be held in occupancy tenancy right 
on a rent that may be fixed by the Deputy Com¬ 
missioner. 

There is no similar provision in the Act for» 
Berar. defining the right of a proprietor in thej 
land which was not his home-farm on 1-10-1949 j 
but was held by him as such after that date and J 
before the dr. te of vesting, which, in the instant 
cases, was 14-3-1951. (See Notification No. ,627-j 
XII, dated 27-1-1951, issued under S. 3 of the Act) J 
This does not, however, mean that in the case* 
of Berar, S 4 (2) is ineffectual. All that S. 68(1 >1 
provides is that if the home-farm land is held b> I 
a superior holder on the first day of October 1949.1 
he shall get the rights of an “occupant which! 
term is defined in S. 54 of the Berar Land Revenue! 
Code, 1928. In such a case he is entitled to bold 
the land on payment of land revenue assessed 
thpreon, subject to any exemption that he ma> j 
be given under S. 7 of the Central Provinces and 
Berar Revocation of Land Revenue Exemptions) 

Act, 1948. In other cases covered bv S. 4 (2 , n 
would obviously be entitled to hold the land with 
out such exemntion end subject to such terms 
conditions as the State Government may 
The interpretation put by the authorities J 

the Act in the instant cases introduces into s. 21 
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(g) (3) the provision of S. 68 (1) and ignoies the 
effect of S. 4 (2), which is not proper In the 
absence of any time limit in the case of Berar to 
determine the character of land, the relevant date 
ts obviously the date of vesting, and, therefore, if 
the land was not a proprietors home-farm on 
1-10-1949 but if it conformed with the definition of 
the term under S. 2 (g) (3) at any time afterwards 
up to the date of vesting, S. 4 (2) should operate 
in his case and he would be entitled to retain its 
possession. 

(7) In the view that we have taken, it is not 
necessary to consider the effect of the certificate 
that the petitioner in Miscellaneous Petition Nos. 

47 and 48 of 1953 had obtained under the Culti¬ 
vation of Fallow Lands Act, 1948. Nor does the 
scope under Art. 228 of the Constitution extends to 
our deciding for ourselves whether the survey 
numbers in question, or any of them, answered 
the requirements of S. 2 (g) (3) of the Act at any 
time between 1-10-1949 and. the date of vesting. 
This matter must be left to the authorities com¬ 
petent to deal with it under the Act. 

(8) POINT (2): The relevant provisions of the 
Act on this point are sub-sections (2) and (3) of 
S. 13, which are reproduced below: 

“(2) The Compensation Officer shall assess the 
amount of compensation payable for the whole 
estate, mahal or alienated village as one unit 
and shall then determine the amount due to 
each claimant in accordance with sub-sections 
(3). (4) and (5). 

(3) Where there are co-sharers, the amount of 
compensation shall be distributed between them 
in proportion to the shares held by them.*’ 

However, the controlling provision is sub-section 

(1). under which the Compensation Officer has 
primarily to decide the amount of compensation 
payable to the claimant. In doing so, he has, 
under sub section (2), to assess the amount of 
compensation payable for the whole alienated 
village as one unit and determine the amount 
payable to him. 

(9) After the amount of compensation for the 

I ~vhole villcge has been assessed, it has, under sub¬ 
jection (3) to be distributed between the co-sharers, 
f any, “in proportion to the shares held by them’'. 
This obviously presumes that the compensation 
hat is assessed on items jointly held by the co- 
iharers has to be distributed between them. All 
he items, however, may not be jointly held, in 
vhich case it would be repugnant to the rights 
3f the p: rties to give a share in the amount of 
the compensation to persons who have no interest 
in the items to which it relates. While, therefore, 
it would be proper to distribute the amount of 
compensation for joint items between the co¬ 
sharers, the amount of compensation in respect 
of the items, which belong to a particular co¬ 
sharer exclusively, cannot be so distributed for 
the reason that others cannot be deemed to be co- 
sharers so far as that amount of compensation 
is concerned. 

It would lead to inequitable results if sub-sec¬ 
tion (3) were construed in a manner that a person 
who is a co-sharer in the village but has no share 
in the amount of compensation, should neverthe¬ 
less partake of it in proportion to his share in the 
village. The term ‘shares’ has obvious relationship 
with the extent of the interest that a co-sharer 
of the village may have in the items pertaining 
to the compensation that is assessed. If, there- 
tore, by private treaty or otherwise, any items 
are held by any one co-sharer exclusively, uie 


amount of compensation that is assessed thereon* 
should belong to him alone. 

(10) ‘Point (3)’ The gross and net incomes in 
Rerar, wnich form the basis of computing the 
amount of compensation, are, vide S. 8 oi tne Act, 
assessed in accordance with Rr. 3 and 4 of the 
Rules contained in Soneduie I. The relevant clause) 
of R. 3 is reproduced below: 

“(c) any other sources from which the superior 
holder legally derives income in exercise of his 
right as such.” 

One of the items which have to be deducted 
from the gross income, in order to determine the 
net income, is the amount of land revenue. Clause 
(a), sub-rule (1) of R. 4 relates to this item and 
reads thus: 

“any sum which was assessed in the agricultural 
year in winch the date of vesting Ians on ac¬ 
count of the land revenue in respect of lands 
other than home-farm lands.” 

Whatever be the meaning of R. 4(1) (a), that is, 
whether the whoie oi the land revenue or oiny the 
part of tne land revenue, tnat is not exempted, 
has to be deducted from the gross income, it is 
clear that tile amount oi land revenue is an item 
for deduction Irom tne gross income and cannot 
be included in the items of gross income. Ruie 
3(c) has oovious reference to other sources from 
which the superior holder may be deriving income. 
The amount oi the exempted land revenue can- j 
not, therefore, be treated as income lor purposes 
of computing the amount of income. 

(Ill Our findings, therefore, are: 

(1) that the date, viz., 1-10-1949, prescribed in S. 
68(1) of the Act is relevant only lor the • 
purpose of deciding the question whether 
the superior holder is entitled to the rights 
of an occupant in his home-farm land, out 
it has still to be decided with reference to 
S. 4(2) if any land held by him conlorms to 
the definition ol the term ‘home-farm under 
S. 2(g)(3) at any time between 1-10-1949 and 
the date of vesting, viz., 14-3-1951. If the 
answer be in the affirmative, the superior 
holder, or the proprietor, would be entitled 
to retain possession of the land on such 
terms as may be agreed between him and 
the State Government, (M. P. Nos. 47, 48, 
56 and 73 of 1953); 

(2) That if the income relating to any items 

belongs to a claimant exclusively, the amount I 
of compensation assessed thereon belongs to I 
him alone and cannot be distributed between! 
the co-sharers. M. P. No. 56 of 1953); 1 

(3) That the amount of the land revenue that) 
is exempted under S. 7 of the Central Pro¬ 
vinces and Berar Revocation of Land Re¬ 
venue Exemptions Act, 1948, cannot be treat¬ 
ed as income for purposes of computing the 
amount of compensation, (M. P. No. 73 of 
1953); and 

(4) That the income in Miscellaneous Petition 
No. 56 of 1953 should be Rs. 7714/6/9 and 
not Rs. 7414/6/3. 

(12) Tire result is that the orders of the appel¬ 
late authority in all the cases are set aside and 
the cases are remitted to him for fresh decision 
with advertence to our findings stated above. la 
the circumstances of these cases each parly shall 
bear his own cost. The outstanding £ mount of 
the security in each case shall be refunded to the 
petitioner (s) concerned. 

A/K.S.B. Cases remanded. 
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MaNGALMURTI AND DEO JJ. 

„.° a S traya Kashinath, Appellant v. Mainabi 
" ° ancl others, Respondents. 

Letters Patent Appeal No. 23 of 1947, D/-13-S- 

17 H 3 ’ f 1 ?^o JU 5 gment 0f Sen J - in Misc - F - A. No 
1/0 of 1943, D/- 23-10-1947. 

i Debt Laws — C. P. and Berar Relief of In¬ 
debtedness Act (14 of 1939), S. 2 (d) — Debt. 

It cannot be held that the Debt Relief 
Court had no jurisdiction to entertain the 
application for settlement of the debt due to 
the decree-holder because the liability had 
ceased to be a debt on the passing of the final 
decree. AIR 1944 Nag 289 (FB), foil. (Para 3) 

(b) Debt Laws — C. P. and Berar Relief of In¬ 
debtedness Act (14 of 1939), S. 10(4) — Decree 

against Hindu father — (Hindu law — Sons — 
I ious obligation). 

On a mortgage executed by one R for pay¬ 
ment of his antecedent debts, the plaintiff ob¬ 
tained a preliminary decree for sale against 
R and his sons. R was then the Karta of 
the joint Hindu family consisting of himself 
and his major and minor sons. The decree 
was made final. R applied to the Debt Relief 
Court. The Debt Relief Court found that no¬ 
thing remained due to the debtor and passed 
an order under S. 10(4) discharging the debt. 
The decree holder then applied for execution 
of the decree against the sons. 

The contention which was raised was that 
the decree-holder was entitled to proceed 
against the sons or against their interest in 
the mortgaged property because they had not 
made an application to the Debt Relief Court 
and their liability, was not determined by 
that Court. The sons did not appear in the 
executing Court and R who appeared did not 
expressly raise the plea that he made the 
application to the Debt Relief Court as Karta 
i.e., on behalf of aff the judgment-debtors. 
The plea was not specific. He pleaded 
that the decree-holder was not entitled 
to execute the decree against any of 
the judgment debtors as the debt was wiped 
• off by the order of the Debt Relief Court. 

Held, the debt essentially remained the debt 
of the father and the sons did not become 
■co-debtors. All that was claimed against the 
sons was the liability of their undivided inte¬ 
rest for satisfaction of the debt of the father 
under the pious obligation rule. Their liability 
under that rule was conditional on the debt 
being due by the father. If by operation of 
some law the debt was deemed to be satisfied, 
there remained no debt for the recovery of 
which the interest of the sons could be sold. 

(Para 8 ) 

Held, further that it must be presumed 
that R made the application as Karta of the 
joint Hindu family on behalf of himsen & his 
sons though it was not formally so stated in 
the application and that the decree-holder 
was not entitled to execute the decree: Case 
law discussed. (Paras 8 , 11) 

B. R. Mandlekar, for Appellant; A. Razzak and 
S. C. Dube, for Respondents. 

CASES REFERRED : Paras 

(A) (V31) AIR 1944 Nag 289: ILR (1944) Nag 

568 /FB) 3 

(B) (’42) 1942 Nag L-J 391 6 

(C) (V24) AIR 1937 Mad 610: ILR (1937) Mad 

880 (FB) 7> n 
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(X 393 (V35) AIR 1948 Nag 324: ILR (1948) Na ° 

(E 806 (V38) AIR 1951 Nag 307 * ILR (1950) Nag 

(P 526 (V39) AIR 1952 Nag 2021 ILR (1949) Nag 

AIR 1917 Mad 989: 40 Ma d 581 

(R) , 1 ( Y 88 \ AIR 1941 Mad 925: ILR (1942) Mad 

4ul (rI3) 

(I) (V22) AIR 1935 Bom 287: 159 Ind Cas 911 


8 

8 

8 
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JUDGMENT: This is a decree-holder’s appeal 
under Cl. 10 of the Letters Patent against the 
order in Miscellaneous First Appeal No. 170 of 
1943, affirming the dismissal of his application fcr 
execution of the final decree lor sale passed against 
Raoji (since deceased) and his sons, respondents 
2 to 5. Respondents 4 and 5 were then minors. 

(2) On a mortgage executed by Raoji for pay¬ 
ment of his antecedent debts, the plaintiff ob¬ 
tained a preliminary decree for sale on 30-1-1934 
against Raoji and his sons. Rao.'i was then the 
Karta of the joint Hindu family consisting of him¬ 
self and his major and minor sons. Tne decree 
was made final on 21-9-1934 and the proceedings 
were sent to the Collector for sale of the more- 
gaged property. Some property was sold and the 
sale proceeds were credited towards the decree. 
Thereafter, Raoji applied to the Debt Relief Court, 
Sausar, for determination of his debts including 
the one due on the mortgage decree. On making 
accounts under S. 10 of the Relief of Indebtedness 
Act the Debt Relief Court found that nothing re¬ 
mained due to the appellant and passed an order 
on 27-9-1941 under S. 10(4) of the Act discharging 
the debt. 

(3) On 22-9-1942 the decree-holder applied for 
execution of the decree on the ground that the 
Debt Relief Court had no jurisdiction to entertain 
the application for settlement of the debt due to 
the decree-holder appellant because the liability 
had ceased to be a debt on the pas irg of the 
final decree. This contention is not now pressed 
in view of the Full Bench decision in — ‘Rukhma- 
bai v. Shamlal’, AIR 1944 Nag 289 (A). 

(4) The contention which was raised there and 
is pressed before us is that the appellant is en¬ 
titled to proceed against the respondents 2 to 4 
or against their interest in the mortgaged property 
because they had not made an application to the 
Debt Relief Court and their liability was not deter¬ 
mined by that Court. This contention w : as put in 
issue thus: 

Issue no. 2— 

“Whether the applicant is entitled to proceed vith 
the execution of the decree as again -1 the non- 
applicants who did not apply to the Debt Relief 
Court notwithstanding * that an order determin¬ 
ing the debt nas been passed on an application 
by the non-applicant no. 1 ?” 

(5) The sons did not appear in the executing 
Court and Raoji wffio appeared did not expressly 
raise the plea that he made the application to the 
Debt Relief Court as -karta’ i.e. on behalf of all 
the judgment-debtors. The plea is not specific. 

He appears to have pleaded that the decree-holder 
was not entitled to execute the decree against any 
of the judgment-debters as the debt was wiped 
off by the order of the Debt Relief Court. 

( 6 ) The executing Court held that the iro tgage 
was indivisible, that the entire joint family pro¬ 
perty was shown in the application to the Debt 
Relief Court and that the decree-holder could not 
proceed against the respondents 2 to 5 e ^ :i 
though it were held that Raoji did not make the 
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application as the ‘karta’ because there did not 
remain any debt to be satisfied in view of the order 
of the Debt Relief Court under S. 10(4) of the 
Relief of Indebtedness Act. Reliance was placed 
on — ‘Rajeshwar Viswanath v. Madhao Moresh- 
war\ 1952 Nag LJ 391 (B). The learned Judge did 
not give a finding that Raoji was the ‘karta’ and 
had applied as such. 

(7) In appeal it was held by the learned Single 
Judge that Raoji must be presumed to have made 
the application as manager of the joint Hindu 
family on behalf of himself and his sons though 
it was not so stated in the application. Reliance 
was placed on — ‘Venkatanarayana v. Venkata 
Somaraju’, AIR 1937 Mad 610 (FB) (C). It was 
therefore held that the sons could take advantage 
of the order under S. 10(4) of the Relief of In¬ 
debtedness Act. 

(8) As already stated, the alienation was for 
payment of antecedent debts incurred by the 
lather & could be enforced against the entire joint 
family property under the pious-obligation rule If 
the suit had been brought only against the father 
the decree would have been binding on the sons- 
and they could not have resisted the suit for posl 
session by the auction-purchaser if the mortgage 
was proved to have been executed for payment of 
antecedent debts. They could not imDugn the 
decree merely on the ground that they were not 
made parties to the suit. — ‘Trimbak Raoji v. 
Lonkaran', AIR 1948 Nag 324 (D), and —‘Shan- 
karrao v. Vinayak’, AIR 1951 Nag 307 (E)- and 
could not claim redemption without setting aside 

loco a il Ctl0 ™ saIe: — ‘Gangaram v. Butm-ao’, AIR 
1952 Nag 202 (F). it xvas in order to obviate a 
second suit and to enable the sons to save the 
property by redeeming the mortgage that they 
were joined as parties under O. 34, R. 1 , Civil P C 
Under these circumstances, the debt essentially 
remains the debt of the father and the sons do 

fbo ^ 0me ^fktors. All that is claimed against 
the sons is the liability of their undivided interest 
for satisfaction of the debt of the father und-r 
the pious obligation rule. Their liability under that 
rule is conditional on the debt being due by the 

nti her ^ ¥ ¥ y operation of some law, the debt is 
deemed to be satisfied, there remains no debt for 

be° soM° Very ° f WhiCh the interest of the sons can 

S r v e ? a J? ple ’ the fa ther had applied to 
the Debt Relief Court before the institution of the 

s ° Wdf nf/h and obtained a discharge under 
S. 10(4) of the Relief of Indebtedness Act the 
mortgagee could not have obtained a decree 
against the undivided interest of the sons in the 
joint family property under the pious-obligation 
rule because there is no pious obligation to pay a 
debt which cannot be recovered from the father, 
ine fact that the application was made after the 

HH?¥ decree ¥? r sale was passed ought to make no 
difference. The liability of the son is derivative 

a £? c co £{ inues so long as the father’s liability sub- 

nnr. ic not j° intl y liable with his father 

h i S - 1omfc and several as understood 

* jI 1 5¥ sh aw< ~~ ‘Narayanan Chettiar v 
Veerappa Chettiar’, AIR 1917 Mad 989 (G) — 

rpm 8a f^ ami ¥ Slva P rak asam’ f AIR 1941 Mad’925 

1935 Bom 28 n 7 (T). ‘ MUlChand v ' J^amdas', AIR 

orri° } . matter can be looked at from another 
H^I e ' wa i undoubtedly the ‘karta’ at the 

time of the mortgage suit. The learned counsel 
for the appellant has drawn our attention to the 

act that Raoji did not represent the minor sons 
in the mortgage suit and in the final decree pro- 
1954 Nag/27 & 28 


ceedings. Plaintiff had proposed respondent No. 2 
as guardian for the minor respondents 4 and 5 * 
but he having declined to act, the court reader 
was appointed. The learned Counsel has not 
offered any explanation for the omission to pro- 
pose Raoji as guardian ad litem. The plaintiff 
did not propose Raoji as guardian ad litem evi¬ 
dently because the minor’s interests were adverse 
to those of Raoji so far as the liability of the 
sons under the pious-obligation rule and the bind¬ 
ing character of the mortgage were concerned. No 
doubt, there is no direct evidence that he was the 
‘karta’ when he made the application to the Debt 
Relici Court and his plea in the execution procee¬ 
dings was vague; but his plea that the order of 
discharge precluded the decree-holder from exe¬ 
cuting the decree even against the interests 
of tne sons in the mortgaged property can mean 

either that he was the ‘karta’ or that it was his 
own debt. 

In the circumstances of the case the decree- 
holder should have pleaded that there was dis¬ 
ruption ol the joint family and that Raoji had 
ceased to represent it. It cannot be presumed 
that there was separation between the father and 
the minor sons. The learned Counsel did not say 
be f°re us that there was in fact a disruption 
of the joinu family. AH that he says is that the 
decree-holder could have pleaded that there was 
a disruption. It is noteworthy that Raoji had 
given in the Debt Relief proceedings all the joint 
iamity property excluding that already sold in 
execution ol this mortgage decree. The decree- 
holder did not there plead that it did not belong 
to him exclusively or that the application by one 
°f¥ gag ° r WaS lncom Pet>ent. All this indicates 

* not c “”“ ■>«!«<»» 

u ( rw ¥ disputed th at the decree-holder 

t nt - ltlcd . to ex ecute the decree if it is held 
lat Raoji made the application as manager We 
are in respectful agreement with the learned Single 
Judge in holding that under the circumstances it 
mus, be presumed that Raoji made the applica- 
tion as karta’ of the joint Hindu family on behalf 
f himseli and his sons though it was not formally 
so stated in the application. — ‘Venkatanarayana 
v. Somaraju, (C), (cit. sup.). 

( 12 ) The appeal therefore fails and is dismissed 
with costs. Counsel’s fee Rs. 100/-. 

B/D.H.Z. Appeal dismissed. 
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HIDAYATULLAH AND 
R. KAUSHALENDRA RAO JJ. 

Mohamadali Fakruddin and another, Appellants 
dents° kUlPraSad Lalaram and another, Respon- 

„ Second Appeal No. 73 of 1953. D/- 10-9-195? 
n-om appellate decree of Dist. Judge, Durg at 
Rajnandgaon, D/- 10-1-1953. 

(a) Houses and Rents — Madhya Pradesh Rent 
Control Appeal (Validation) Act (28 of 1951), S. 3 
(~) — Wliat sub-section cures. 

All that sub-section (2) cures is the absence 
of an order of transfer as required by sub¬ 
clause (2) of Cl. 21-A of the Rent Control 
Order but not the absence of authoritv under 
sub-clause (1) of that clause. (Pa ra 7) 


(b) Interpretation of Statutes 
(Civil P. C. (1908), Preamble). 


Preamble 
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It is true that the preamble of a statute is 
the key to its interpretation but the intention 
of the Legislature is not necessarily to be 
gathered from the preamble taken by itself. 
In fact the intention of the Legislature can 
only be gathered from the Act taken as a 
whole. The preamble is conclusive as to the 
facts which operated on the mind of the Legis¬ 
lature. It indicates the occasion and the rea¬ 
son for the enactment. But if the enacting 
part is clear and unequivocal, the preamble 
can neither restrict nor enlarge the scope of 
the enacting provision. (Paras 10, 11) 

Anno: Civil P. C., Preamble N. 10 Pt. 1. 

(c) Houses and Rents — Madhya Pradesh Rent 
Control Appeals (Validation) Act (28 of 1951), S. 3 

(2) — Order passed by officer not authorised 
under Cl. 21-A (1) of Rent Control Order — Order 
is not validated. Second Appeal No. 821 of 1951, 
D/- 10-4-1952 (Nag), Overruled. 

The function of the preamble is to clear 
any ambiguity in the enacting part but not 
to create it. There is no ambiguity in S. 3 
until the preamble is brought into the discus¬ 
sion. The provision must therefore be con¬ 
strued according to its plain meaning without 
recourse to the preamble. There is therefore 
no warrant for holding that S. 3 (2) has the 
effect of validating an order passed by an 
officer not authorised to pass it under Cl. 21 -a 
of the Rent Control Order. Second Appeal 
No. 821 of 1951, D/- 10-4-52 (Nag), Overruled. 

(.Paras 12 and 13) 

R. S. Dabir, V. M. Kulkarni and Kumari Rama 
Gupta, for Appellants; V. L. Prabhune and G. S. 


Padhye, for Respondents. 

CASES REFERRED: Paras 

(A) Misc. Petn. No. 51 of 1950. D - 26-2-1951 

(Nag) 2 

(B) Second Appeal No. 821 of 1951. D/- 

10-4-1952 (Nag) 4 

(C) (V35) AIR 1948 Nag 199: ILR (1947) Nag 

579: 49 Cri LJ 230 10 
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(E) (1827) 31 RR 566 11 

(F) (1843) 114 ER 917: 4 QB 314 11 

(G) (1806) 103 ER 49: 7 East 128 11 
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(I) (1931) 1931 AC 126 12 


JUDGMENT: This second appeal is by the 

plaintiffs in a suit for ejectment of their tenant 
and for the recovery of arrears of rent at Rs. 38/- 
per mensem. The first respondent (hereinafter 
called the respondent) was the tenant of the ap¬ 
pellant and the second respondent was the sub¬ 
lessee of a part of the Dremises. The landlords 
moved the Rent Control Officer, Rajnandgaon, for 
permission to determine the tenancy and obtained 
it in rent control case no. 194 of 1948 (Exhibit 
P-3). Against that order the tenant preferred an 
appeal before the Sub-Divisional Officer, Rajnand¬ 
gaon. The Sub-Divisional Officer by his order 
dated 19-1-1950 reversed the order of the Rent 
Control Officer (Ex. D-l). 

(2) The landlord then invoked the powers of the 
High Court under Art. 226 of the Constitution 
for a writ of ‘certiorari’ for quashing the appellate 
order of the Sub-Divisional Officer on the ground 
that he was not empowered to bear the appeal. 

In_‘Kikabhai v. State of Madhva Prade h\ Misc. 

Petn. No. 51 of 1950. D/- 26-2-1951 (Nag) (A), one 
of us (Rao J.) sitting with D^o J. qua hed the 
order of the Sub-Divisional Officer, on the admis¬ 
sion that there was no order investing him with 
the powers of a Deputy Commissioner under Cl. 


21-A(1) of the Rent Control Order. In the present 
appeal, the respondent has not disputed the posi¬ 
tion that the officer was not empowered under 
Cl. 21-AG). 

(3) The landlord served the defendant with a 
notice dated 15-12-1949 determining the tenancy 
with effect from the end of December 1949. The 
respondent moved the Deputy Commissioner after 
the decision of the High Court, but the Deputy 
Commissioner dismissed the appeal. After the 
order of the Sub-Divisional Officer was quashed, 
the appellants gave another notice to quit on 
10-4-1951. 


(4) The suit out of which the present appeal 
arises was instituted by the appellants on 3-9-1951. 
The respondent pleaded that the appellants could 
not terminate the tenancy because by virtue of the 
Madhya Pradesh Rent Control Appeals (Valida¬ 
tion) Act, 1951, the order of the Sub-Divisional 
Officer setting aside the order of the Rent Control 
Officer was validated and therefore there was no 
proper notice to terminate the tenancy. This 
plea failed in the first Court but succeeded in the 
first appellate Court. The learned appellate 
Judge followed a decision of Choudhuri J. in — 
‘Champalal v. Fattulal’, S. A. No. 821 of 1951, D/- 
10-4-1952 (Nag) (B). Choudhuri J. held that S. 3 
of the Act validated the appellate decisions in 
respect of appeals entertained under Cl. 21 of the 
Rent Control Order retrospectively. The learned 
Judge was of the view that on the passing of the 
above Act the order of the Sub-Divisional Officer, 
Rajnandgaon, permitting the plaintiff in that case 
to serve a notice to quit became valid. 


(5) It is submitted for the appellants that the 
lecision of the learned single Judge requires re- 
:onsideration. The contention is that neither sub¬ 
jection (1) of S. 3 or sub-section (2) thereof has 
he effect of validating the order of the Sub-Divi- 
iional Officer, Rajnandgaon, after it was quashed 
)y the High Court. The further contention is that 
n any case the Sub-Divisional Officer not having 
jeen authorized under sub-clau c e (1) of Cl. 21-A, 
:ub-section (2) did not validate his orier. The 
earned trial Judge accepted the first contention 
ind his decision raises an important question, 
vhich would cover a wide ground. But as in cur 
iew the second contention is unanswerable and 
nust prevail, there is no need to go into the 
iroader question whether the validating Act has 
he effect of “quashing the order of the High 
lourt” as the learned counsel for the respondent 
>ut it. 

(6) Sub-section (1) of S. 3 cures two defects: 
rstly the absence of a notification under sub- 
lause (1) of Cl. 21-A of the Rent Control 
authorising the Additional Deputy Commiss.oners 
Jagpur and Jabalpur, to hear appeals under Cl. 21 
f the said Order and secondly the absenc e of an 
rder of transfer as required by sub-clause (2) ot 
'A 21-A of the Order. But it is evident that subj¬ 
ection (1) only applies to the appeals entertained 
y the Additional Deputy Commissioners. Nagpur 
nd Jab a lour. It has therefore no application to 
he present case concerning an or er of a 
)ivisional Officer in the Durg district. 

(7) Sub-section (2) of S. 3 runs thus: 
“Notwithstanding the fact that m ceitam pP-^^ 

under the Rent Control Orders ent~rtai. eel 
fore the commencement of this Act bv ce ain 
officers ‘authorised under sub-clause O) * 

9 i_A> nf the Rent Control Orders no rrd r oi 
transfer as reouired by sub-clause (2) of the said 
C121-A was made by the appropriate Deputy 
Commissioner, every such appeal entertained _ 
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any such officer shall be and shall always be 
deemed to have been validly entertained and any 
decision gi.en in any such appeal shall not be 
called into question in any Court merely on the 
ground that there was failure to comply with 
the said provision.’* (The underlining (here in 
4 ’) is by us.) 

It is clear that the appeal which under the statute 
is deemed to have been validly entertained is an 
appeal entertained by officers ‘authorized under 
sub-clause (1)’ of Cl. 21-A of the Rent Control 
Order, though no order of transfer as required by 
sub-clause (2) of Cl. 21-A might have been made 
by the appropriate Deputy CommiS'ioner. So all 
that subjection (2) cures is the absence of an 
order of transfer as required by sub-clause (2) of 
Cl. 21-A but not the absence of authority under 
sub-clause (1) of that clause. The meaning is 
clear and there is no equivocation. 

(8) The learned counsel for the respondents con¬ 
tends that the intention of the Act is to be 
gathered from the preamble and a construction 
must be given to S. 3 to fulfil the object declared 
in the preamble. The preamble recites: 

“Whereas it has been judicially determined that 
certain appeals disposed of by certain appellate 
authorities purporting to act under Cls. 21 and 
21-A of the Rent Control Orders are void or 
inoperative for want of jurisdiction; 

AND WHEREAS with a view to prevent the 
hardship to parties involved in such anpeals it 
is expedient to declare that the said decisions 
shall be and shall always be deemed to have 
been valid; 

It is hereby enacted as follows:” 

(9) It would appear from the preamble that the 
object wavS to declare that the decisions in appeals 
disposed of by certain appellate authorities pur¬ 
porting to act under Cls. 21 and 21-A of the Rent 
Control Orders shall be and shall always be deem¬ 
ed to have been valid. But the enacting part does 
not reach the result aimed at in the preamble 
because cases outside Nagpur and Jabalpur are 
not governed by sub-section (1) and in those cases 
want of authority under sub-clause (1) of Cl. 21-A 
is not cured by sub-section (2). 

(10) As observed by one of us (Hidayatullah 
J ) in — ‘Om Prakash v. Emperor’, AIR 1948 Nag 
199 at p. 201 (C): 

“It is true that the preamble of a statute is the 
key to its interpretation but the intention of 
the Legislature Is not necessarily to be gathered 
from the preamble taken by itself. In fa: t the 
intention of the Legislature can only be gather¬ 
ed from the Act taken as a whole.” 

It was held by the Division Bench that the obser¬ 
vations of Lord Tenterden C. J. in — ‘Doe v 
Brandling’, (1828) 108 ER 863 at p. 870 (D) cited 
therein applied equally to these Acts where the 
preamble went further than the Act itself. 

(11) In the present case the enacting part is not 
exactly co-extensive with the nream’ le and can¬ 
not be reconciled with it. The question is which 
is to prevail. The preamble is conclusive as to the 
facts which operated on the mind cf the Legisla¬ 
ture. It indicates the occasion and the reason for 
the enactment. But if the enacting part is clear 
and unequivocal, the preamble can neither res¬ 
trict nor enlarge the scope of the enacting provi¬ 
sion. ‘Dean And Chapter of York v Middle- 
borough’, (1827) 31 R R 566 at p. 581 (E) and — 
‘Fellowes v. Clay’, (1843) 114 E R 917 at p. 930 (F) 
were cases where on a reading of the enactment 
a wider intention than that indicated in the 
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preamble was given effect to. On the other hand, 
— ‘Wilson v. Knubley’, (1806) 103 E R 49 at p. 51 
(G) and — ‘Trustees of Market Haroorough and 
Brampton Turnpike Trust v. Kettering Highway 
Board’, (1873) 42 L J M C 137 (H) illusLate the 
class of cases where the preamble, though found 
to be more extensive ‘than the enacting part, was 
held to be ineffective to extend the scope of the 
latter which was itself free from ooubt. 

(12) The function of the preamble is to clear 
any ambiguity in the enacting part but not to 
create it. We find no ambiguity in S. 3 until 
the preamble is brought into the discussion. The 
provision must therefore be construed according 
to its plain meaning without recourse to the pre¬ 
amble: — ‘Ellerman Lines Ltd. v. Murray’, 1931 
AC 126 at p. 148 (I). 

(13) Having regard to the accepted canon of 
construction there is no warrant for holding that 
sub-section (2) has the effect of validating the 
order in question. Stated shortly, the order in 
question being not that of the Additional Deputy 
Commissioners, Jabalpur or Nagpur, is outside sub¬ 
section (1) of S. 3, and not being of an offi.er 
‘authorised’ under sub-clause (1) of Cl. 21-A is not 
within the purview of sub-section (2) either. 

(14) The appeal before Choudhuri J. was r.ot 
contested and the learned Judge did not have the 
benefit of an argument on the other side v.hich 
we have had in this case. Having con iuered the 
matter fully, we cannot but dissent with due res¬ 
pect from the wide proposition laid co;,n by 
Choudhuri J. that S. 3 validated the decisions in 
respect of appeals under Cl. 21 independently of 
the question whether the officer hearing the appeal 
was authorized under sub-clause (1) of Cl. 21-A 
or not. That question is material in a ca e not 
governed by sub-section (1) but falling under sub¬ 
section (2) and the question was not considered 
by Choudhuri J. 

(15) If the order of the Sub-Divisional Officer 
was not validated, as we hold it was not, then it 
is not disputed that a proper notice to terminate 
the tenancy was given by the appellants. That 
being the only point decided against the appel¬ 
lants, the appeal must succeed. We accordingly 
set aside the decision of the learned appellate 
Judge and restore that of the learned trial Judge. 
The appeal is allowed. The costs in the trial 
Court shall be as ordered there. Respondent no. 

1 shall bear his own costs and pay those of the 
appellant in the first appellate Court as well as 
here. 

(16) We cannot conclude this judgment without 
recording our appreciation of the very lucid and 
well-reasoned decision of the learned trial Judge. 
Though we have based our own decision on a 
much narrower ground than that given by the 
learned Judge, it is but proper that we should 
record what is due to him. 

A/V.R.B. Appeal allowed. 
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MUDHOLKAR J. 

Abdul Rasid Abdul Gaflar and others, Appellants 
v. Rama Dhin and others, Respondents. 

Misc. Second Appeal No. 156 of 1950, D/- 18-11-52 
from order of Addl. Dist. J., Ranker, D/- 22-6-1350.’ 

Civil P. C. (1908), O. 1, R. 8 and O. 22, R. 11 

Abatement of appeal instituted in representa¬ 
tive capacity. 

An appeal instituted in a representative 

capacity cannot abate merely because some of 
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the appellants died during its pendency and 

their legal representatives are not brought on 

record. (Para 4) 

Anno: Civil P. C., O. 1, R. 8 N. 24. 

Y. V. Jakatdar, for Appellants; R. M. Hazar- 
navis, for Respondent No. 1. 

ORDisR: This is an appeal from a decision of 
Sim J. p. Jain, Additional District Judge, Kanker, 
dismissing an appeal on the ground that it had 
abated. 

(2) The appeal before the learned Additional 
District Judge was from a decree passed by the 
trial Court in favour of the plaintiff-respondents 
in their capacity as representatives of the Hindu 
community oi Kanker and against the appellants 
in their capacity as representatives of the Muslim 
community of Kanker, directing the latter to 
deliver possession of a certain site to the former. 
It would appear that some of the defendant- 
appellants died during the pendency of the appeal 
beiore the learned lower appellate Court and their 
legal representatives were not brought on record 
within the time allowed by law. The learned 
Judge therefore held that the appeal had abated 
in toto and dismissed it. 

(3) The point which is taken before me is that 
the suit out of which the appeal before the learned 
Additional District Judge arose was brought 
against the appellants in a representative capacity, 
that their appeal itself must be construed as one 
in a representative capacity and that therefore 
such an appeal cannot abate merely because some 
of the appellants died during its pendency and 
their legal representatives were not brought on 
record. It is said on behalf of the plaintiff-res¬ 
pondents that the appellants were not permitted 
to defend the suit in a representative capacity, 
that the procedure laid down in O. 1, R. 8*. Civil 
P. C. was not followed by them and that there¬ 
fore it cannot be said that they were sued in a 
representative capacity. 

(4) I have perused the order sheets and the 
relevant material on record and I am satisfied 
that the appellants were permitted to defend the 
suit in a representative capacitj’, that they fol¬ 
lowed the procedure which was required by law 
and that therefore the appeal must be deemed 
to have been instituted in a representative capa¬ 
city. Such an appeal cannot obviously abate 
merely because some of the appellants died during 
its pendency and their legal representatives are 
not brought on record. Indeed, when an appeal 
has been instituted in a representative capacity, 
the legal representatives of deceased appellant 
have no right to be brought on record in the 
appeal at all. In the circumstances. I hold that 
the dismissal of the appeal was contrary to law. 

I therefore set it aside and remit the appeal to 
the lower appellate Court for being heard and 
decided on merits. 

(5) Costs of this appeal wall abide the event. 
Counsel’s fee Rs. 20/-. 

B/V.R.B. Dismissal set aside. 
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SEN AND BHUTT JJ. 

Gajanan Mahara.1 Sansthan, Shegaon. Plaintiff- 
Appellant v. Ramrao Kashinath, Defendant-Res¬ 
pondent. 

Second Appeal No. 502 of 1946, D/- 14-4-1953, 
from decree of Dist, J., Akola, D/- 27-2-1946. 


(a) Hindu Law — Religious endowments • 
Religious institutions whether juridical person. 

The status of an idol or a ‘math’ as a 
juristic entity has been sanctified by Hindu 
religious usage and has received judicial re¬ 
cognition. The question of religious institu¬ 
tions also depends upon the status that has 
been given to them by religious usage, and if 
the conditions which have transformed an 
idol or a ‘math’ into a juridical personality 
are present, there is no reason why the fiction 
of law applying to an idol or a ‘math’ should 
not be extended to their case. For, it is the 
intensity of the veneration behind a religious 
teacher that gives to the institution, founded 
in his name, spiritual animation. In the case 
of a temple, the building is obviously intended 
for the abode of a deity, and until the idol 
is consecrated, it is only a structure of brick 
and lime, devoid of life and soul; whereas, in 
the case of a Sansthan. the object associated 
with the religious teacher and installed in the 
institution, may itself symbolise the spirit of 
the sage and impart to it a spiritual exist¬ 
ence. The religious instinct of the Hindus has, 
in this respect, remained untrammelled by the 
limitations of form and has given to conse¬ 
crated objects the spirit of the sanctified 
sages with whom they are associated. It is 
immaterial whether the faith which sees in 
the idol of sage the image of God is right or 
wrong. All that is necessary to give the in¬ 
stitution a legal entity is the strength and 
genuineness of the religious faith: 

Held that the sansthan at Shegaon consists 
of a temple in which the image of Shri 
Gajanan Maharaj is installed as a divine 
entity and is being worshipped as such. The 
Sansthan is on par with a Hindu temple in 
which an idol is installed and has accordingly 
the same juristic personality which an idol is 
recognised to possess. Case law referred. 

(Paras 8, 9, 11, 12) 

(b) Hindu Law — Religious endowments — 
Religious institutions — Position of a manager. 

As in the case of an idol, the plaintiff 
Sansthan can only act through a person 
although it has a juristic entity. The position 
of the Manager of such an institution is 
analogous to that of the next friend of a 
minor. A suit brought by him on behalf of 
the Sansthan is not governed by O. 22, R. 3, 
Civil P. C. which applies to a case of a 
plaintiff who is suing in his personal capacity 
and is not applicable to the case where the 
plaintiff has a perpetual existence, e.g. an 
idol. The suit cannot abate on account of his 
death, and either under O. 22, R. 10 or O. 32, 

R. 10, Civil P. C. the proper course is to 
order substitution in place of the deceased 
person. (Paras 13 and 15) 

(c) Limitation Act (1808), Arts. 120, 124 — Suit 
for possession of an office of Shebait. 

Where the defendant has taken possession 
of the property of the Sansthan in assertion 
of his claim to be the exclusive manager 
although the suit was framed as one for pos¬ 
session against a trespasser, the suit was 
reallv for possession against a ‘de facto* mana¬ 
ger for the office of Shebait with appurtenant 
rights of possession and management and the 
office not being hereditary, the suit was gov¬ 
erned by Art. 120, and not Art. 124. 19 Cal 
776; 26 Mad 113; 37 Cal 263, Ref. (Para 23) 

Anno: Limitation Act, Art. 120 N. 33 Pts. 2, 3, 
Art. 124 N. 4. 
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K. G. Chendke, for Appellant; S. N. Kherdekar, 
for Respondent. 

CASES REFERRED: . Paras 

(A) (V15) AIR 1928 Lah 375: 9 Lah 588 8 

XB) (V21) AIR 1934 Nag 207 (2): 31 Nag LR 15 8 

(C) (V29) AIR 1942 Cal 99: ILR (1941) 2 Cal 477 8 

(D) (V9) AIR 1922 PC 123: 44 Mad 831 (PC) 10 
.(E) (V2) AIR 1915 Mad 461: 25 Ind Cas 597 13 

(F) (V15) AIR 1928 Pat 168: 106 Ind Cas 540 13 

(G) (V20) AIR 1933 Cal 508: 144 Ind Cas 768 13 


(H) (V19) AIR 1932 Cal 783: 139 Ind Cas 123 14 

XI) (V9) AIR 1922 Mad 402: 45 Mad 703 14 

(J) (V13) AIR 1926 Mad 540: 92 Ind Cas 520 14 

(K) (V17) AIR 1930 All 348: 123 Ind Cas 376 15 

<L) (’92) 19 Cal 776 23 

(M) (’03) 26 Mad 113 23 

(N) (TO) 37 Cal 263: 23 Ind Cas 419 23 


JUDGMENT: This is plaintiff’s second appeal 
arising out of a suit for possession and mesne 
profits. 

(2) The plaintiff is Shree Gajanan Maharaj 
Sansthan of Shegaon which is a religious insti¬ 
tution. The suit was brought by it through Rao 
Saheb R. K. Patil as manager. There is a similar 
institution at Mudgaon styled ‘Shree Gajanan 
Maharaj Sansthan of Mudgaon’. Mudgaon Sans¬ 
than was initially managed by one Jagannath 
Makkalal and later by Kashinath Baliram. 
Defendant is the son of Kashinath Baliram. 

(3) Mudgaon Sansthan was established some 
time in 1910 A.D., Shegaon Sansthan being an 
older institution. One Zamsingh Rajput dedi¬ 
cated to Mudgaon Sansthan by a registered deed 
of endowment, Ex. P-5, dated 4-2-1910, certain 
properties mentioned in Cls. (A), (B>, (C), (E> 
and (F) of para. 3 of the plaint. Later, one 
Beharilal Onkarlal Kalal dedicated to the Sans¬ 
than one field mentioned in Cl. (D) by a deed, 
Ex. P- 6 , dated 3-5-1928. These are the properties 
which form the subject-matter of the suit. 

(4) The case of the plaintiff was that Mudgaon 
Sansthan is a branch of the main Sansthan at 
Shegaon, and was founded at the request of the 
people residing in Mudgaon. Jagannath Makkalal 
was appointed manager of the branch Sansthan 
by the Deosthan at Shegaon which later appointed 
Kashinath Baliram as manager in 1921-22. Defen¬ 
dant is said to have taken forcible possession of 
Mudgaon Sansthan properties after the demise of 
his father Kashinath Baliram on 20-5-1936. The 
suit was accordingly filed for possession of the 
said properties, for recovery of Rs. 900/- as mesne 
profits for the years 1941-42, 1942-43 and 1943-44, 
and for future mesne profits. The date of the 
institution of the suit is 13-9-1944. 

(5) The defendant denied that Mudgaon Sans¬ 
than is a branch of the Deosthan at Shegaon. 
According to him, it was founded as an Inde¬ 
pendent institution by Zamsingh Rajput who 
dedicated certain properties for its upkeep and 
appointed Jagannath Makkalal as the manager. 
Kashinath Baliram is said to have been appointed 
manager by Jagannath Makkalal in the year 1914 
A D., who later appointed the defendant in his 
place by the ‘Vyavastha Patra’, Ex. D- 10 , dated 
17-5-1937. Defendant thus denied that he was a 
trespasser. He also denied that the plaintiff was 
a juridical entity and had any right of suit or 
that Rao Saheb R. K. Patil was its duly appointed 
manager and was entitled to institute the suit 
on its behalf. He further contended that the suit 
was barred by limitation. 

(6) The trial Court dismissed the suit holding 
that the Mudgaon Sansthan was not a branch 
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of the Deosthan at Shegaon, and that the plain¬ 
tiff was not a juridical person and as such was 
not entitled to maintain the suit. On other points 
it held that the suit was not barred by limitation, 
that the defendant’s appointment as manager was 
not valid, and that Rao Saheb R. K. Patil was 
the manager of the Shegaon Sansthan and was 
competent to maintain the action on its behalf 
i.e. if it was a juridical entity. The appeal to the 
Court of the District Judge, Akoia, was dismissed 
on the short ground that Mudgaon Sansthan was 
not proved to be founded as a branch of the 
Deosthan at Shegaon. 

(7) During the pendency of the present appeal, 
Rao Saheb R. K. Patil died on 18-5-1948 and an 
application was made on 27-7-1931 for substitu¬ 
tion of Purushottam Hari Patil in his place. The 
application is supported by an affidavit which 
has not been controverted. It is, however, con¬ 
tended on behalf of the respondent that the 
application is barred by limitation and as such 
the appeal has abated. On the other hand, it is 
urged on behalf of the appellant that since the 
plaintiff is a juridical person, no question of 
abatement arises, and that as the application has 
been made before the hearing of the appeal, there 
is no bar to its acceptance. 

( 8 ) We have heard the application and the 
appeal together since some of the points are com¬ 
mon. There is no direct authority for the ques¬ 
tion whether an institution as Shree Gajanan 
Maharaj Sansthan of Shegaon is a juridical 
person. The status of an idol or a ‘math’ as a 
juristic entity has been sanctified by Hindu reli¬ 
gious usage and has received judicial recognition. 
In — ‘Thakardwara Pheru Mai, Amritsar v. Ishar 
Das’, AIR 1928 Lah 375 (A), it has been observed: 

“While an idol, as well as, a ‘math’ has a judicial 
status in the sense of being a juridical person 
by reason of the judicial recognition of Hindu 
religion and custom on the point, a temple 
(Thakardwara), in which the idol is deposited 
and which is merely a religious building or a 
building for the performance of religious cere¬ 
monies, is not a juridical person.” 

This ruling, while recognising the status of an 
idol or a ‘math’ as a juridical person, has denied 
it to a temple in which no idol is installed, and 
accordingly the suit instituted on behalf of the 
temple was held to be not maintainable. This 
ruling was cited with approval in — ‘Jamboodas 
v. Chawre Digambar Jain Boarding’, AIR 1934 
Nag 207 (2) (B> in which a suit filed on a pro¬ 
missory note by the Secretary of the respondent 
institution, which was founded to help the cause 
of education, was held to be bad. The peculiar 
status of a Hindu idol was also recognised in —■ 
‘Tarit Bhusan v. Sridhar Salagram’, AIR 1942 
Cal 99 (C), and it was held that a Shebait of the 
idol is only its manager in law. 

(9) The case of a temple or a secular institution, 
however, stands on a different footing. They are 
‘per se’ only inanimate objects which, in the eye 
of law, are incapable of holding property and 
acting for its protection. In their case] only the 
body of persons in whom either the ownership or 
management of the property vests, can act in a 
Court of Law. The question of religious institu¬ 
tions, however, depends upon the status that has 
been given to them by religious usage, and if the 
conditions which have transformed an idol or a 
‘math’ into a juridical personality are present we 
see no reason why the fiction of law applying to 

an idol or a ‘math’ should not be extended to 
their case. 
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(10) Indian genius has evolved several forms of 
religious institutions which are unknown to other 
juristic conceptions. Even the principles of Hindu 
and Mahommedan trusts widelv diifer from the 
juridical conceptions on which the English Law’ 
is based. It has been observed in Law of Endow¬ 
ments by A. Ghose, .1938 Edition, on p. 41 than 
••it would be a serious inroad into their rights if 
the rules of the Hindu and Mahommedan laws 
were to be construed with the light of legal con¬ 
ceptions borrowed from abroad, unless perhaps, 
where they are absolutely, so to speak, ‘in pari 
materia’. On p. 42, the learned author observes: 

“Under the Hindu law the image of a deity is, 
as has been aptly called, a ‘Juristic entity', 
vested with the capacity of receiving gifts and 
holding property. Religious institutions, known 
under different names, are regarded as possess¬ 
ing the same ‘juristic’ capacity.” 

The matter has been authoritatively stated by 
their Lordships of the Privy Council in — ‘Vidya 
Varuthi v. Balusami Ayyar’, AIR 1922 PC 123 at 
p. 126 (D) thus: 

“It is also to be remembered that a ‘trust’, in 
the sense in which the expression is used in 
English law, is unknown in the Hindu system, 
pure and simple. (J. G. Ghose: ‘Hindu Law’, 
p. 276). Hindu piety found expression in gifts 
to idols and images consecrated and installed 
in temples, to religious institutions of every 
kind, and for all purposes considered meritorious 
in the Hindu social and religious system to 
•Brahmans, Goswamis, sanyasis’, etc. When the 
gift was to a holy person, it carried with it in 
terms or by usage and custom certain obliga¬ 
tions. Under the Hindu law the image of a deity 
of the Hindu pantheon is, as has been aptly 
called, a ‘juristic entity', vested with the capa¬ 
city of receiving gifts and holding property. 
Religious institutions, known under different 
names, are regarded as possessing the same 
‘juristic’ capacity, and gifts are made to them 
‘eo nomine’. 

In many cases in Southern India, especially 
where the diffusion of Aryan Brahmanism was 
essential for bringing the Dravidian peoples 
under the religious rule of the Hindu system, 
colleges and monasteries under the names of 
mutt were founded under spiritual leachers of 
recognised sanctity. These men had and have 
ample discretion in the application of the funds 
of the institution, but always subject to certain 
obligations and duties, equally governed by 
custom and usage. ‘When the gift is directly 
to an idol or a temple the seisin to complete 
the gift is necessarily effected by human agency. 
Called by whatever name, he is only the manager 
and custodian of the idol or the institution’.” 
(Underlining (here in ‘ ’) is ours). 

(11) It appears from the above that even ‘maths’ 
which are in reality only colleges and monasteries 
have been given a juristic entity, because of their 
being founded under spiritual teachers of recog¬ 
nised sanctity. It is the intensity of the venera¬ 
tion behind a religious teacher that gives to the 
institution, founded in his name, spiritual anima¬ 
tion. In the case of a temple, the building is ob¬ 
viously intended for the abode of a deity, and until 
the idol is consecrated, it is only a structure of 
brick and lime, devoid of life and soul; whereas, 
in the case of a Sansthan, the object associated 
with the religious teacher and installed in the 
institution, may itself symbolise the spirit of the 
sage and impart to it a spiritual existence. The 
I religious instinct of the Hindus has, in this respect, 


remained untrammelled by the limitations of form 
and has given to consecrated objects the spirit 
of the sanctified sages with whom they are asso¬ 
ciated. 

(12) The Sansthan at Shegaon, is admittedly a 
religious institution. In the plaintiff’s rejoinder 
dated 5-1-1945 it was noted that the institution 
consists of a temple in which the image of Shri 
Gajanan Maharaj is installed. It was also stated 
that: 


“Shri Gajanan Maharaj was a great saint, who 
had renounced the world and ‘whose devotees 
regarded him as incarnation of God and who 
was worshipped as such’. After the demise of 
Shri Gajanan Maharaj his devotees first in¬ 
stalled his Padukas and worshipped the same. 
After a short time a big temple was erected 

over the ‘Padukas’ () and an image has 

also been installed there. All the endowments 
are made to Shri Gajanan Maharaj whose wor¬ 
ship is regularly performed according to rules 
made by the Panchas.” (Underlining (here in 
4 ’) is ours). 

Rao Saheb R. K. Patil (P. W. 1) has testified to 
the installation of the ‘padukas’ and the image 
of Shri Gajanan Maharaj in the temple in which 
there is also an idol of Lord Ram in front of 
which the ‘padukas’ are kept. Ratansa (P. W. 2) 
speaks of the installation of the ‘padukas’ and the 
image of Shri Gajanan Maharaj, which are wor¬ 
shipped three times a day by the Pujari. This 
evidence has not been controverted by the defen¬ 
dant. It thus appears that the idol of Shri Gaja¬ 
nan Maharaj has been consecrated as a divine 
entity and is being worshipped as such. In these 
circumstances, the Sansthan is on par with a 
Hindu temple in which an idol is installed and 
has accordingly the same juristic personality 
which an idol is recognised to possess. We are 
obviously not concerned with the question whether 
the faith which sees in the idol of Shri Gajanan 
Maharaj the image of God is right or wrong. All 
that is necessary to give the institution a legal 
entity is the strength and genuineness of the reli¬ 
gious faith. Such a faith obtains in the present 


(13) As in the case of an idol, the plaintiff 
tnsthan can only act through a person although 
has a juristic entity. Rao Saheb R. K. Patil 
is the manager of this Sansthan and had 
ought the action on behalf of the Sansthan. 
is position was, therefore, analogous to that ot 
e next friend of a minor. Such a suit is not 
tverned by O. 22, R. 3. Civil P. C. The appro¬ 
bate provision is O. 32. R. 10(1), under whic , 
here the next friend of a minor retires or dies, 
le Court is required to stay further proceedings 
itil the anpointment of a next friend in his 
?ce in — ‘Venkateswara v. Ravunni Nair, 
IR 1915 Mad 461 (E), it has been observed that 
i the death of a minor plaintiffs next 
ie suit does not abate and if an oidei of dis- 
issal is oassed it is invalid. See also — Jager- 
th v E I Ry. CO.’, AIR 1928 Pat 168 (F) and 
Tulin Chandra v. Aminmiah’ AIR 1933 Ca 
)8 (G) The nosition of Rao Saheb R K. Patil 
dng analogous to that of the next friend1 of: a 
inor the suit cannot abate on account of his 
;a th.’ and an appointment has to be made I 

(141 Coming to the question of O 32 Cml P. C 
has been observed in — Kfshab Kai v. jy 
rosad* AIR 1932 Cal 783 (H). 

‘Rules 2 3 and 4 relate to cases of devolution 
interest on the death of a plaintiff or defen- 
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dant when such plaintiff or defendant was suing 
or being sued respectively in his personal capa¬ 
city. These rules do not apply when a suit is 
brought by or against a person in his represen¬ 
tative character, e.g., Mohunt suing for a diety; 
in such a case R. 10 applies.” 

Similar view has been expressed in — ‘Sunderesan 
Chettiar v. Visvanadha Pandarasannadhi’, AIR 
1922 Mad 402 (I), thus : 

“Under O. 22, R. 3 a legal representative could 
only ask for such amendment as the deceased 
or the person, whose representative he is. could 
have asked for. But where an institution oi a 
suit is represented at different stages of the 
suit by different representatives, one not claim¬ 
ing under the other, the rule applicable is R. 10 
of O. 22 and not R. 3.” 

5n — ‘Thirumalai v. Arunachella', AIR 1926 Mad 
540 (J), it was held : 

“Where some of the trustees die or retire dur¬ 
ing the pendency of a suit and new persons 
are elected to fill their place, it is a case of 
devolution of interest during the pendency of 
a suit and the elected persons can be added 
as parties under O. 22, R. 10. notwithstanding 
the question of limitation.” 

The case of trustees who bring an action in their 
own name is stricter than the case of a person 
who avowedly acts for an institution or an idol 
which cannot physically act for themselves. In 
their case the appropriate provision is O. 32, R. 10; 
and even if O. 22, R. 10 is applied, no question 
of abatement of the suit or of the bar of limi¬ 
tation can arise under the law. 

(15) Reliance is placed by the respondent on 
— ‘Mt. Moti Bala Debi v. Satyanand’, AIR 1930 
All 343 (K), for the contention that Purushottam 
Hari Patil should be deemed to be a legal repre¬ 
sentative of Rao Sa.heb R. K. Patil, and accord¬ 
ingly O. 22, R. 3 is applicable. That was a case 
in which a preliminary decree on a mortgage bond 
was passed against Kalkanand Swami who was 
the Mahant of Shrine. On his death an appli¬ 
cation was made to bring on record Mahant 
Satyanand as his legal representative. He raised 
the plea that the mortgage was of an endowed 
property and as the debt was not supported by 
legal necessity, the mortgage was infructuous. 
This contention was upheld by the Courts below 
and final decree was refused. In second appeal 
it was contended for the plaintiff that the provi¬ 
sions of O. 34, R. 5 were imperative, and as no 
payment was made, the Courts were bound to 
make the decree final. The High Court held that 
O. 34, R. 5 was subject to O. 22, R. 4(2) and as 
the legal representative was at liberty to take any 
defence which might be appropriate to his 
character as a representative of the deceased de¬ 
fendant. he was entitled to challenge the proceed¬ 
ings for a final decree. 

It was observed in that case that either Mahant 
Satyanand was the legal representative of Kalka¬ 
nand Swami, in which case he was entitled to 
contest the validity of the mortgage, or that he 
was not his legal representative, in which case 
the application for his substitution would not be 
maintainable. Thus ruling does not lay down that 
on the death of a person who was acting on be¬ 
half of the institution in an action, one on whom 
his status devolves and who desires to continue 
the proceedings, should be deemed to be his legal 
representative in the sense that if an application 
Is not made for his substitution within the time 
limited by law for the purpose, the suit shall 
abate. Obviously O. 22, R. 3 applies to a case of 
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a plaintiff who is suing in his personal capacity| 
and is not applicaole to the case where the plain-1 
tiff has a perpetual existence, e.g., an idol, but 1 
on account of its physical incapacity, an action 
has to be brought by another on its behalf. In 
such a case, either under O. 22, R. 10, or O. 32,1 
R. 10, the proper course would be to order substi¬ 
tution in place of the deceased person. 

(16) In view of the above, the application of 
Purushottam Hari Patil is allowed and it is direct¬ 
ed that he be substituted in place of Rao Saheb 
R. K. Patil. 

(17) Turning to the merits of the appeal, the 
main point for consideration is whether Mudgaon 
Sansthan is a branch of the Deosthan at Shegaon. 
The following points were raised by the learned 
counsel for the appellant in support of the con¬ 
tention that Mudgaon Sansthan is a branch insti¬ 
tution. 

“(i) That the gift dated 4-2-1910 by Zamsingh 
Rajput was in favour of Shegaon Sansthan. 

(ii) That in or about the year 1913 A. D. a ques¬ 
tion arose regarding the management of 
Mudgaon Sansthan, when on 21-3-1913 the 
residents of the village sent the letter. 
Ex. P-8, to Hari Kukaji Patil President of 
the Managing Committee of Shegaon San¬ 
sthan, requesting him to appoint a manager 
for Mudgaon Sansthan. Accordingly Han 
Kukaji Patil had gone to Mudgaon and 
appointed Kashinath Baliram as the 
manager. 

(iii) That after the death of Kashinath Baliram, 
a meeting oi the Managing Committee of 
Shegaon Sansthan was held on 12-5-1937 in 
which a Committee of 7 persons, including 
the defendant, was formed for the purpose 
of management of Mudgaon Sansthan, and 
that it was only on 30-12-1937 when Rao 
Saheb R. K. Patil went to Mudgaon to see 
the management of the institution that the 
defendant asserted that he would manage 
the Sansthan singly as was done by his 
father. 

(iv) That the superior proprietary rights of 
Shegaon Sansthan were acknowledged by 
Kashinath Baliram and after him by the 
defendant, by sending annually Rs. 50/- to 
Shegaon Sansthan on account of the lease 
money of the fields.” 

(18) In this connection, the plaintiff’s pleading 
has to be properly appreciated. In the plaint it 
is nowhere alleged that the property was gifted 
by Zamsingh Rajput or later by Beharilal Onkar- 
lal, to Shegaon Sansthan. On the other hand, it 
was admitted in para 2 thereof that the proper¬ 
ties were gifted by them to Mudgaon Sansthan. 
The present contention that the gift-deed, Ex. P-5, 
dated 4-2-1910 executed by Zamsingh Rajput, really 
intended that the dedication was made to Shegaon 
Sansthan and not to Mudgaon Sansthan, is, there¬ 
fore, contrary to the pleading on the point and 
cannot be entertained. However, scrutinizing the 
document itself, we do not find in it anything 
from which an intention to make the endowment 
in favour of Shegaon Sansthan can be unequi¬ 
vocally inferred. In the preamble of the docu¬ 
ment it is no doubt stated that the deed was exe¬ 
cuted in favour of Shri Gajanan Maharaj Awalia 
Sansthan Shegaon. but this is qualified by the 
words “at present new Sansthan, mouza Mudgaon, 
taluq Akot”, indicating thereby that the donee 
v/as the new Sansthan which was founded at Mud¬ 
gaon. Similarly, in the last para the term "Maha- 
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raja s Sansthan” to whom the property is said, 
to have been gifted refers, in the context, to Mud- 
gaon Sansthan and not to the Sansthan at She- 
gaon. This also appears from the fact that She- 
gaon Sansthan is mentioned separately in this 
para. So far as the deed executed by Beharilal 
Onkarlal, Ex. P-6, is concerned, it is clear and 
unambiguous, and shows that the dedication was 
made to Mudgaon Sansthan. The present con¬ 
tention of the appellant that the gift of the pro¬ 
perties in suit was made to Shegaon Sansthan is 
not, therefore, tenable. 

(19) There is no evidence on record that Mud¬ 
gaon Sansthan was founded by the Deosthan at 
Shegaon on the request of the residents of the 
village. Rao Saheb R. K. Patil (P. W. 1) admit¬ 
ted in cross-examination that the Sansthan at 
Mudgaon was established by Zamsingh Rajput 
who created an endowment for its upkeep by 
dedicating his property. That the Sansthan was 
founded by Zamsingh in his own house where 
he installed the ‘padukas' of Sliri Gajanan Maha¬ 
raj was also admitted bv Shankar Rao (P. W. 4). 
This demolishes the contention of the plaintiff that 
the Sansthan at Mudgaon was established as a 
branch institution. In the last para of the deed 
of endowment, Ex. P-5, it is doubtless mentioned 
that the main Sansthan of Shri Gajanan Maharaj 
is at Shegaon, but this does not mean that Mud¬ 
gaon Sansthan is only its branch. The founder 
had desired that Mudgaon Sansthan should be 
run on the lines of the Deosthan at Shegaon and 
it is in this connection that the latter has been 
described as the main Sansthan. This description 
only signifies that the chief Sansthan was at She¬ 
gaon, on whose pattern Mudgaon Sansthan was 
founded and was intended to be managed and 
maintained. 

(20) The first manager was Jagannath Makkalal. 
Although he is described in the deed of endow¬ 
ment, Ex. P-5, as having been authorised by the 
people of Shegaon to do the management, Rao 
Saheb R. K. Patil admitted that he was appoint¬ 
ed by Zamsingh Rajput. It is likely that some 
persons of Shegaon were consulted by Zamsingh 
before his appointment, but that alone would not 
mean that Shegaon Sansthan owns the Shrine of 
Mudgaon and has the right to possess and manage 
its properties. 

(21) It was also contended that Kashinath Bah¬ 
rain was appointed manager by the Sansthan at 
Shegaon on the letter of request, Ex. P-8, of the 
residents at Mudgaon, and this indicates that 
Mudgaon Sansthan is only a branch institution. 
The letter only described the deplorable state of 
management of the Sansthan at Mudgaon and 
requested the good offices of Hari Kukaji. who 
was President of the Managing Committee of the 
Sansthan at Shegaon, to make proper arrange¬ 
ments for its orderly management. This again 
does not indicate that the Sansthan at Mudgaon 
was founded as a branch institution. However, 
the evidence to prove that Hari Kukaji had 
appointed Kashinath Baliranr as the manager is 
too meagre and unreliable. No witness examined 
by the plaintiff except Shankar Rao (P. W. 4), 
pretended to know of the appointment of Kashi¬ 
nath Baliram as the manager. Rao Saheb R. K. 
Patil did not even know whether he began to 
manage the institution before or after the letter, 
Ek. P-8, was received at Shegaon. 

There is also no record of his appointment in 
the registers of Shegaon Sansthan. The evidence 
of Shankar Rao is exaggerated and. therefore, not 
reliable as he goes to the length of saying that 
It was Hari Kukaji and nobody from Mudgaon 


who looked after the Sansthan, which was not 
even the plaintiff’s own case. In this connection, 
not much can be made of the fact that Kashinath 
Baliram used to remit Rs. 50/- annually to the 
Sansthan at Shegaon out of the lease money, 
and once, on 3-3-1937, this amount was also sent 
by the defendant for the year 1935-36. (See 
Ex. P-7). Nothing more can be inferred from this 
fact than that out of veneration for the Shegaon 
Shrine, some donation was being made from out 
of the usufruct of the fields dedicated to Mud¬ 
gaon Sansthan. It does not lend to the interpre¬ 
tation that any superior rights of Shegaon San¬ 
sthan were thereby recognised. 

(22) On the death of Kashinath Baliram, the 
defendant had admittedly assumed charge of the 
Mudgaon Shrine without reference to the plain¬ 
tiff. An attempt was made at the stage of evi¬ 
dence to prove that on 12-5-1937 a committee of 
management was formed by Rao Saheb R. K. 
Patil, which included the defendant also as one 
of its members. This was not the pleading on 
the point. It was, however, admitted that on 
30-12-1937, when Rao Saheb R. K. Patil had again 
been to the village, the defendant 2iad repudiated 
the authority of the alleged Committee and claim¬ 
ed the right to manage the Shrine singly. Exhi¬ 
bit P-9 is the notice which was circulated on the 
occasion and bears no specific person’s signature. 
The description of Mudgaon Sansthan in it as a, 
branch of the Sansthan at Shegaon does not, 
therefore, bind the defendant. The events subse¬ 
quent to the demise of Kashinath Baliram, also, 
do not, therefore, lend support to the contention 
that Mudgaon Sansthan was founded as a 
branch institution over which the Shegaon Shrine 
has dominion. We, therefore, confirm the find¬ 
ing of the lower appellate Court on the point. 

(23) This disposes of the appeal, and accordingly 
it is not necessary to decide the question of limi¬ 
tation. We may, however, notice that although 
the suit was framed as one for possession against 
a trespasser, it has been found that the defen¬ 
dant was working as Shebait adversely to the 
plaintiff since some time after the death of his 
father. The defendant claimed to have assumed 
management by virtue of the ‘Vyavastha Patra’. 
Ex. D-10, dated 17-5-1937, executed in his favour 
by Jagannath Makkalal. This was doubtless an 
invalid appointment as Jagannath Makkalal is 
not proved to have had power to nominate or 
appoint his successor. However, this means that 
the defendant had taken possession of the pro-; 
perty of the Sansthan in assertion of his claim to j 
be the exclusive manager, and the suit is really 
for possession against a ‘de facto’ manager for 
the office of Shebait with appurtenant rights of 
possession and management. As the office is not 
hereditary, the suit is governed by Art. 120, andj 
not Art. 124, of Sch. 2, Limitation Act. ^(See —I 
‘Jagannath Das v. Birbhadra Das’, 19 Cal 776 (L); 

— ‘Kidambi Ragava Chariar v. Tirumalai Asan 
Nallur Ragavachariar’, 26 Mad 113 (M); ‘Khajeh 
Salimullah v. Abul Khayar M. Mustafa, 37 Cal 
263 (N)). The same result would follow even if 
it is held, as stated by Rao Saheb R. K. Patil, 
that the defendant had taken over management 
on 30-12-1937. as the suit was filed on 13-9-1944, 
more than 6 years from that date. 

(24) The result is that the appeal fails and is 
dismissed with costs. 

g / Q p Appeal dismissed- 
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SINHA C. J. AND BHUTT J. 

Mahadeosa Mokamansa, Applicant v. Deputy 
Commr., Amraoti and others, Non-Applicants. 

Misc. Petn. No. 209 of 1953, D/- 11-9-1953. 

(a) Municipalities — C. P. and Berar Munici¬ 
palities Act (2 of 1S22), Ss. 10(3) and 18(4) — 
Right of president to take part in proceedings 
under S. 10(3). 

Section 10(3) which defines the composition 
of the Committee, contemplates only two 
main classes of members, viz., (1) elected 
members; (2) selected members. Neither the 
president nor the vice-president comes under 
any of the above categories of members. Sec¬ 
tion 18(4), therefore, creates a fiction in 
their favour. This sub-section creates a legal 
fiction, that is to say, that though neither 
the president nor the vice-presidents are in 
truth and in fact members of the committee 
they should be deemed in all cases ‘to be 
members under this Act.* (Para 6) 

But in the provisions of S. 18(4), which 
have placed the president and the vice- 
presidents on the same pedestal in so far as 
they are to be regarded as ‘members under 
the Act’, the Legislature did not intend that 
they should be treated, though actually they 
are not, as elected members for the purposes 
of the voting contemplated by S. 10(3; of 
the Act. If the Legislature had intended that 
the president and the vice-presidents shall be 
treated on the same footing and shall be 
equated with elected members, nothing was 
easier than to have added the word “elected” 
before the word ‘members’ in sub-section (4) 
of S. 18. (Para 15) 

Hence, as S. 18(4) of the Act only gives 
the president the status of a member and 
not of an ‘ elected member”, he cannot take 
part in the proceedings under S. 10(3) for 
selection of members. (Para 11) 


(b) Municipalities — C. P. and Berar Munici¬ 
palities Act (2 of 1922), S. 18(4) — Legal fiction 
created by S. 18(4) — Duty of Court — (Inter¬ 
pretation of Statutes) — (Legal fiction). 


Section 18(4) creates a legal fiction. 
Where the Legislature has created a fiction 
the Court has to investigate the question for 
what purposes the Legislature intended the 
fiction and to what length it could go. With 
respect to the law relating to the application 
of statutory fictions to facts, the Court has 
got in the first instance to determine what 
are the limits within which and the purposes 
for which the Legislature has created the 
fiction. This may be determined from the 
actual words used in creating that fiction, 
and those words must be given their literal 
and full effect, unless in doing so the purposes 
of creating the fiction are not achieved. AIR 
1940 PC 167; AIR 1930 PC 54, Rel. on. AIR 
1953 SC 244 (246), Ref. (Paras 6, 10) 


_ .... . C. P. and Berar Munici- 

palities Act (2 of 1922), S. 10(3) — President is 
■ot elected member. 

The contention, that as the petitioner in 
this case is an elected president, elected by 
all the persons whose names appeared as 
voters on the electoral rolls of the municipa¬ 
lity, he can be said to come within the pur¬ 
view of an elected member, has no force for 
the reason that the president also may be in 
certain contingencies a person appointed by 
the State Government. (Para 12) 


(d) Interpretation of Statutes — Rules and 
provisions of Act. 

Anomalies may exist in the Rules framed 
under an Act. But anomalies cannot control 
the construction to be placed on the provi¬ 
sions of the statute. (Para 17) 

M. N. Phadke, for Applicant; T. P. Naik, Addl. 
Govt. Pleader (for Nos. 1 and 2) and N. B. 
Chandurkar and J. N. Chandurkar (for Nos. 4, 5 
and 6), for Non-Applicants. 

CASES REFERRED : Paras 

(A) (V27) AIR 1940 PC 167: ILR (1940; 

2 Cal 4S3 6 

(B) (1952) 1952 AC 109 9 

(C) (V40) AIR 1953 SC 244: 1953 Cri LJ 

1094 (SC) 9 

(D) (1881) 17 Ch D 746: 50 LJ Ch 657 9 

(E) (V17) AIR 1930 PC 54: 54 Bom 216 

(PC) 11 

ORDER: This petition under Art. 226 of the 
Constitution is directed against the order of the 
Additional Deputy Commissioner, Morsi, respon¬ 
dent No. 2, by which he did not permit the peti¬ 
tioner to take part in the selection of members 
for constituting the Morsi Municipal Committee. 

(2) The petitioner is the elected president of the 
Committee. In accordance with R. 19-A(1) of the 
Rules framed under Ss. 10(4), 13, 16(2) and 18(6), 
(hereinafter called the Rules), of Central Provinces 
and Berar Municipalities Act, 1922 (2 of 1922), 

(hereinafter called the Act), a notice, dated 13-6- 
1953, was sent to him by the Deputy Commissioner. 
Amravaii, respondent No. 1, intimating to him 
that 

“a meeting of all the elected members and elect¬ 
ed president of the Morsi Municipal Committee, 
will be held on 25-6-1953, at 11 A.M. in the Muni¬ 
cipal Office at Morsi for selection of 3 members 
under Cl. (b) of sub-section (3) of S. 10 and one 
more, if necessary, under sub-section (4) of S, 

10 ‘ibid’, to work on the Municipal Committee, 
Morsi”. 

Accordingly the petitioner attended the meeting, 
but when he began to take part in the selection 
oi members, he was not permitted to do so by the 
Additional Deputy Commissioner, Morsi, who was- 
appointed by the Deputy Commissioner, Amravatfi 
as Chairman ot the meeting. The impugned order 
is to the following effect: 

“The President is present in the meeting conven¬ 
ed for selection of members to-day under S. 10 

(3)(b) of Central Provinces and Berar Munici¬ 
palities Act, 1922 (2 of 1922). The members, 
are to be selected by the elected members only 
and not by the President as well. Consequently 
the President is not entitled to participate in- 

the selection of members and has been disallow¬ 
ed accordingly.” 

(3) As a result of the selection respondents Nos. 

3, 4 and 5 were declared as members under S. 10 
(3) (b) and respondent No. G, under S. 10(4), of the 
Act. It is contended that the meeting was not 
validly constituted in so far as the president who 
entitled to take part in the proceedings was not 
permitted to do so. It is accordingly prayed that 
the Deputy Commissioner, Amravati, be directed 
to call a fresh meeting for the purpose of selec¬ 
tion of members. 

(4) Section 10, Central Provinces and Berar 
Municipalties Act, 1922, deals with the constitution 
oi Committees and is reproduced below: 

“10(1). There shall be established for each, 
municipality a committee having autho¬ 
rity over the municipality. 
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(2) . Each committee shall consist of not less 

than five members and the total number 
of members and the number of members 
of each of the classes specified in sub¬ 
section (3) shall be fixed by rules made 
under this Act. 

(3) . Each committee shall be composed of 

(a) selected members; 

<b) selected members, in number not ex¬ 
ceeding one-fourth of the total elected 
members, to be selected by single trans¬ 
ferable vote by the elected members of 
ihe new committee from amongst persons 
residing in the municipality. 

>'4). In case the elected members do not in¬ 
clude a Harijan, the total number of mem¬ 
bers to be selected under Cl. (b) of sub¬ 
section (3) shall be increased by such num¬ 
ber as may be necessary to include a Hari- 
jan and the elected members shall select 
a Harijan immediately after the selection 

of the members under Cl. (b) of the said 
sub-section. 

*'5). In case the elected members fail to select 
a Iiarijan as provided by sub-section (4), 
ihe Provincial Government shall nominate 
a Harijan. as may be required, to be a 
member of the Committee. 

(G>. X’hc Provincial Government may make 
rules under this Act regulating the mode 
or method of selection by single transfer¬ 
able vote, as the case may be, and time of 
election and selection of members of Com¬ 
mittees.” 

••Section 18(4) of the Act provides: 

“The president and the vice-presidents shall ‘in 
all cases’ be deemed to be members under this 
Act.” (Underlining (here in ‘ Ms ours). 

The argument of the petitioner is that as he is 
deemed to be a member under the Act 'in all 
cases', he should also be deemed to be a member 
for purposes of Ss. 10(3)(b) and 10(4) of the Act 
and was, therefore, entitled to participate in the 
-selection of members. As against this, it is con¬ 
tended by the respondents that as S. 18(4) of the 
Act only gives him the status of a member and not 
of an “elected member”, he cannot take nart in 
the proceedings for selection of members. 

(5) The first act contemplated under the Act 
for the formation of a Committee is the election 
of members and president. If the voters fail to 
elect a president, the State Government is em¬ 
powered to appoint a person who is eligible for 
election, selection or appointment as a member, to 
be the president under S. 18(3) of the Act. After 
the election of members, and the election or nomi¬ 
nation, as the case may be, of the president, the 
results are notified under R. 18-A(1) of the Rules. 
The next step is for the president under R. 18-A 
(2) to appoint the vice-presidents within a period 
of seven days, failing which the State Government 
is entitled to appoint a vice-president under S. 
18(3) of the Act. The result of the appointment 
of the vice-presidents is to be notified under R. 
18-A(2), and thereafter the selection of members 
takes place under S. 10(3) in the manner prescrib¬ 
ed in R. 19-A. If amongst the elected members 
there is no Harijan, sub-section (4) of S. 10 makes 
It obligatory to select a Harijan as a member. In 
case the elected members fail to select a Hariian 
as a member, the State Government is required 
under sub-section (5) of S. 10 to nominate a Hari¬ 
jan to be a member of the Committee. 

(6) It. will be observed from the above that the 
selection or nomination of a Harijan is an inci- 
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dental matter and need not be further referred 
to. Section 10(3) of the Act which defines the I 
composition ot me Committee, therefore, contem¬ 
plates only two main classes of members, viz., (1) 
Elected members; (2) Selected members. Neither! 
me president nor the vice-presidents come! 
under any of the above categories of members. 
Section 13(4), therefore, creates a fiction in their 
lavour. This sub-section creates a legal fiction, 
that is to say, that though neither the president! 
nor the vice-presidents are in truth and in fact 
members of the committee they shall be deemed 
m all cases ‘to be members under this Act’. It is 
well settled that where the Legislature has created 
a iiction like the one in the instant case the Court 
has to investigate the question for what purposes 
me Legislature intended the fiction and to what! 
length it could go. To use the language of their Lord-1 
ships of the Judicial Committee of the Privy 
Council in — ‘Radha Kissen v. Durga Prosad’, Air! 
1940 PC 157 at p. 170 (A): 

“As the analogy only arises by legal fiction, it 
must be limited to the purposes indicated by the 
context, and cannot be given a large effect.” 

In that case their Lordships were considering 
the provisions of R. 53 of O. 21, Civil P. C. and 
held that the attaching decree-holder 'was the 
representative or agent of the original decree- 
holder for the limited purpose of executing the 
decree and that he was not in the position ot an 
assignee cf the decree who could be said to have 
acquired all the rights of the original decree-holder. 
In other words, their Lordships pointed out in 
mat decision that the legal fiction must be limited 
to the words used by the Legislature in creating 
that fiction. To the argument urged before their 
Lordships that the Legislature intended to clothe 
the representative with all the rights of the holder 
of the attached decree their Lordships made the 
following observations at p. 170: 

“It does not say that the attaching decree-holder 
will be ‘deemed to be’ the ‘holder of the attach¬ 
ed decree’. This would certainly have been a 
simpler way of seating the intention of the Legis¬ 
lature if it was to clothe the attaching decree- 
holder with all the rights of the holder of the 
attached decree a.s if he was his assignee.” 

(7) Applying the test indicated in their Lord- 
ships’ observations quoted above, if the Legislature 
intended in the instant case to clothe the presi¬ 
dent or the vice-presidents with the rights of an 
elected member the simplest thing for it to say 
would have been that they shall be deemed to be 
elected members under the Act. The Act has 
made a distinction between members who are 
elected and those who are not, for certain limited 
purposes, viz., for the purposes of the selection 
contemplated by S. 10(3) (b) of the Act. 

(8) But it has been argued that the Legislature 
has used the words ‘in all cases’ so as to emphasize 
that the president & the vice-presidents on being 
elected or appointed, as the case may be, shall 
enjoy all the privileges and be subject to all the 
obligations under the Act. We have, therefore, 
to look into the provisions of the Act to know 
what are these privileges and obligations. 

(9) Before we deal with this aspect of the case 
it is convenient at this stage to notice the further 
argument urged on behalf of the petitioner that 
the Court should not hesitate to go to the farthest 
length to which the legal fiction may take it. In 
this connexion reliance was particularly placed on 
the observations of Lord Asquith of Bishopstone 
in — ‘East End Dwellings Co., Ltd. v. Finsbury 
Borough Council’, 1952 AC 109 at p. 132 (B): 
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■“If you are bidden to treat an imaginary state 
of affairs as real, you must surely, unless prohi¬ 
bited from doing so, also imagine as real the 
consequences and incidents which, if Hie putative 
state of affairs had in fact exited, must 
inevitably have flowed from or accompanied it. 
One of these in this case is emancipation from 
the 1939 level of rents. The statute says that 
you must imagine a certain state of affairs; it 
hoes not say that having done so, you must 
cause or permit your imagination to boggle when 
it comes to the inevitable corollaries of that 
state of affairs.” 

Those observations have been adopted by 
Mahajan J. in the recent decision of their Lord¬ 
ships of the Supreme Court in — ‘State of Bombay 
v. Pandurang’, AIR 1953 SC 244 at p. 246 (C). His 
Lordship maae the following observations in the 
course of his judgment relying upon the dictum 
of Lord Justice James in ‘Ex parte Walton; In 
re Levy’, (1881) 17 Ch D 746 at p. 756 (D): 

“When a statute enacts that something shall be 
deemed to have been done, which in fact and 
truth was not done, the Court is entitled and 
bound to ascertain for what purposes and bet¬ 
ween what persons the statutory fiction is to be 
resorted to and full effect must be given to the 
statutory fiction and it should be carried to its 
logical conclusion. If the purpose of the statu¬ 
tory fiction mentioned in S. 15 is kept in ,view 
then it follows that the purpose of that fiction 
would be completely defeated if the notification 
was construed in the literal manner in which 
it has been construed by the High Court.” 

(10) As we understand the law relating to the 
application of statutory fictions to facts, tne Court 
lias got in the first instance to determine what 
are the limits within which and the purposes for 
which the Legislature has created the fiction. This 
may be determined from the actual words used 
in creating that fiction, and those words must 
be given their literal and full effect, unless in 
doing so the purposes of creating the fiction are 
not achieved. 

(11) In — ‘Commissioner of tncome-tax, Bombay 
Presidency v. Bombay Trust Corporation, Ltd.’, AIR 
1930 PC 54 (Ei their Lordships of the Judicial 
Committee of the Privy Council were dealing with 
the provisions of Ss. 42 and 43, Income-tax Act, 
1922, which provided that in certain circumstances 
the agent of the assessee shall be deemed to be 
‘for all the purposes of this Act’ the assessee. In 
dealing with those provisions their Lordships have 
made the following observations at p. 55: 

“.when a person is ‘deemed to be’ something, 

the only meaning possible is that whereas he is 
not in reality that something the Act of Parlia¬ 
ment requires him to be treated as if he were.” 

Applying the force of those words to the provi¬ 
sions of S. 18(4> of the Act in the instant case, 
the Legislature has provided that though in reality 
the president and the vice-presidents were not 
members of the committee they shall be treated 
as members in all cases in which the Act has 
made reference to ‘members’. It is only to this 
extent that the Legislature has provided that the 
president’s and the vice-presidents’ privileges and 
obligations shall extend. Under S. 10 it is not 
every member but only the elected members who 
are clothed with the privilege of selecting members. 
If the privilege of membership accorded to the 
president and the vice-presidents is extended to 
the right to select the members as contemplated 
in S. 10(3), in our opinion, we shall be going be¬ 
yond the legal fiction created by S. 13(4) of the 
j Act. 
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(12) But it was further contended on behalf 
of the petitioner that as S. 10 dealing with the 
constitution of the municipal committee contem¬ 
plates mainly two classes of members, viz., ‘elected 
members and selected members’ the Court must 
find a category in which the president or the 
vice-presidents would come. To this contention 
was added the further contention that as the peti¬ 
tioner in this case was an elected president, elect¬ 
ed by all the persons whose names appeared as 
voters on the electoral rolls of the municipality, 
he could be said to come within the purview of an 
elected member. In our opinion this argument 
has absolutely no force for the reason that the 
president also may be in certain contingencies a 
person appointed by the State Government. There¬ 
fore in dealing with the question as to how far 
the fiction may extend we cannot lose sight of 
the fact that we have to determine the status of 
persons who may not be elected at all and that the 
fact that the petitioner in the instant case is an 
elected president does not add any additional force 
to the provisions of S. 18(4). 

(13) Another reason why, in our opinion, the 
president has no place in the selection of the 
second category of members, called the selected 
members, is that by virtue of S. 18(4), which is 
the all-important provision on the construction of 
which the determination of this case depends, the 
president and the vice-presidents have been plac¬ 
ed on exactly the same footing, and under S. 18(2) 
the vice-presidents have to be appointed by the 
president ‘from amongst the members of the com¬ 
mittee, or from other persons residing in the muni¬ 
cipality’ possessing the qualifications contemplat¬ 
ed by the Act. This sub-section, therefore, predi¬ 
cates that members of the committee are some¬ 
thing other than the president. This conclusion 
is reinforced by the terms not only of S. 18 but 
also of the added S. 18(A), which contemplate 
the independent existence of the committee apart 
from the president, and of the president apart 
from the committee. Upon the passing of a vote 
of no-confidence against the president he ceases 
to function, but not necessarily the committee: 
‘vide’ the provisions of S. 18-A(3). 

It is only when the committee is dissolved on 
the application of the outgoing president that a 
new election has to take place. In this connexion 
the following words of the statute ‘in which case 
a fresh election of the committee and of the presi¬ 
dent shall be ordered’ have a special significance, 
viz., that the election of the committee is a thing 
apart and distinct from the election of the presi¬ 
dent. The words of S. 18-A(4) also indicate that 
the president may remain and the committee dis¬ 
solved and a fresh committee elected thereafter. 

(14) The argument that all members enjoy equal 
privileges and are subject to the same disabilities 
or obligation under the Act, is to beg the question 
we have to determine in this case. In our opinion, 
the more correct way of putting the provisions 
of the Act would be to say that the elected mem¬ 
bers stand on a higher footing than the other 
members because the Legislature has in terms given 
the power to select the members, only to them 
and therefore it would be wrong to equate them 
with all members. Further, it may be pointed out 
that the term of office of the members of the com¬ 
mittee is not the same as that of the president 
and the vice-presidents. The law contemplates 
that the vice-presidents shall hold office only so 
long as the president who appointed them holds 
his office; but it is conceivable under the provi¬ 
sions of the Act that these may go and the com¬ 
mittee may remain. Therefore, the president and 
the vice-presidents shall be deemed to be members 
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only so long as they continue to hold their res¬ 
pective offices, and their terms, a-s already indicat¬ 
ed, may be shorter or longer than the term of the 
committee itself. Hence, it is not correct to say 
that tiie president and the vice-presidents are 
under all circumstances equated with the com¬ 
mittee. 

(15; It is true that all the members elected, 
selected or nominated, as the case may be, have 
equal rights of voting in the meetings of the com¬ 
mittee and ocher consequential privileges, and are 
subject to tne same disabilities and enjoy the 
same protection afforded to members under the 
Act. Tne privileges referred to in Ss. 24, 24-B, 27, 

20, 31, 32, 33, 34, and other provisions are instances 
of the privileges of members and the president. 
For their disabilities and obligations reference may 
be made to Ss. 22-B, 34-B, 45, 49 and other provi¬ 
sions. It is, however, only for those purposes that 
the provisions of S. 18 (.4; may be appealed to. To 
give any more extended meaning to S. 18(4) may 
lead to results not contemplated by the Act and 
to many anomalies. 

If the members of all the categories aforesaid 
were equated for all purposes then it could be argu¬ 
ed with the same plausibility that the vice-presi¬ 
dents would be equally entitled to make the selec¬ 
tion of members under the provisions of S. 10(3) 
of the Act. But it has not been contended that 
that was a result intended by the Legislature in 
enacting S. Id (4). It follows, therefore, that in 
the provisions of S. 18(4), which have placed the 
president and the vice-presidents on the same 
pedestal in so far as they are to be regarded as 
‘members under the Act', the Legislature did not 
intend that they should be treated, though actually 
they were not, as elected members for the purposes 
of the voting contemplated by S. 10(3) of the 
Act. If the Legislature had intended that the pre¬ 
sident and the vice-presidents shall be treated on 
the same footing and shall be equated with elect¬ 
ed members, nothing was easier than to have add¬ 
ed the word ‘elected’ before the word ‘members’ 
in sub-section (4) of S. 18. 

(16) In our opinion, the same result follows from 
a close examination of the provisions of S. 20 of 
the Act. The main section provides that a mem¬ 
ber, the president and a vice-president shall enter 
on their respective offices from the date of the 
notification of their election, selection or appoint¬ 
ment as the case may be but the proviso to the 
section makes an exception in the case of members, 
only for the purpose of selection of members under 
S. 10, so that even if the membership has not 
been notified as contemplated by the main section 
they shall be deemed to have entered on their 
office from the date of their election or nomina¬ 
tion as the case may be. It may be argued that 
under S. 18(4) the president and the vice-presidents 
are to be deemed to be members under the Act 
in all cases, and therefore the proviso would cover 
not only the case of members only but also of the 
president and the vice-presidents. If that were 
the intention of the Legislature there would be 
no need for the proviso making a distinction bet¬ 
ween a member on the one hand and a president 
or a vice-president on the other. As this proviso 
has reference to a particular object, viz., the selec¬ 
tion of members under S. 10 of the Act, and as it 
excludes in terms a president or a vice-president, 
the meaning of the Legislature is clear that S. 

18(4) did not intend to treat the president and 
the vice-presidents as elected members. 

(17) The Rules framed under the Act are in con¬ 
sonance with the construction which we have 
sought to place on the provisions of Ss. 10, 18, 18-A 
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and 20 of the Act in so far as they do not confer 
on the president the right to take part in the pro¬ 
ceedings for the selection of members. That is 
not to say that the Rules have to be construed in 
order to u#ierstand the meaning of the legislature 
in enacting a particular section of the Act itself; 
but it is just to point out that the framers of the 
Rules understood the Act in the proper sense and 
that there is no substance in the contention raised 
on behalf of the petitioner that the Rules in so 
far as they did not accord to the president the 
position of an elected members are ‘ultra vires’ of 
the Act. Our attention was drawn in this connec¬ 
tion to Cls. (1) and (2) of R. 19-A of the Rules 
under which the president is to be given a notice 
of the meeting and is also to be included in the 
total number of elected members for determining 
the quorum. 

It may be that there are some anomalies in the 
Rules in so far as they contemplate giving notice 
of the meeting to select members under S. 10 of 
the Act to the president or any other rules treat¬ 
ing him as a member of the meeting so held for 
certain cognate matters; but those anomalies can¬ 
not control the construction to be placed on the 
provisions of the statute. It is true that the elect¬ 
ed president is a more representative person than 
even the members who are elected from the diff¬ 
erent wards constituting the municipality, because 
he is elected by all the persons who are entitled 
to vote and are resident within the municipality. 
But these are matters for the legislature to con¬ 
sider and to see if it could accord him the position 
of an elected member within the meaning of S. 10 
of the Act. Section 18(4) has reference not only 
to an elected president but also to one who may 
not have been elected as also to vice-presidents 
who are never elected but only appointed by the 
president, either elected or appointed. Hence those 
considerations cannot, in our opinion, have any 
relevance to the question now before us. 

(18) In our opinion, the argument raised on be¬ 
half of the petitioner that as the legislature has 
accorded the president and the vice-presidents the 
position of ‘members under the Act’ we have got 
to find them a place in any one of the categories 
of members contemplated by S. 10 of the Act loses 
sight of the fact that they are members by fiction 
onlj\ If they were members in fact and in truth 
there would be no necessity for the fiction, and 
only then it may have been necessary to say 
whether they are included in the category of elect¬ 
ed members, selected members or nominated 
members as contemplated by S. 10. As the presi¬ 
dent and the vice-presidents do not actually belong 
to any one of those categories the conclusion is 
that if at all they are to be placed under any cate¬ 
gory, they are a class by themselves, viz., a class 
outside those categories and may be called ‘ex- 
officio’ members, because they are to be treated as 
members only because of their holding the office 
of president or vice-presidents. 

(19) In our opinion, there is no merit in the con¬ 
tentions raised on behalf of the petitioner. We 
therefore dismiss this application with costs. 
Hearing fee Rs. 100/-. 

(20) Before we part with this case, we may record 
our protest that the decision of this case has been 
very much hampered by the way the rules framed 
under the Act have been kept in their present form. 

The Act of 1922 has been amended several times, 
and each amendment has necessitated amendment 
of the rules also, and all these successive amend¬ 
ments of the rules have been pasted in the book, 
so that we are left to hunt into a jungle of correc¬ 
tion slips, and this hunt has meant a lot of waste 
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of public time. It is high time that the rules were 
brought into a readable order, so that any Court 
which has to pronounce upon those rules may not 
find itself handicapped, even as we have found 
ourselves handicapped in finding out the relevant 
rules governing the instant case. 

B / V.S.B. Application dismissed. 
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SEN AND BHUTT JJ. 

Haji Mahommad Usman and Sons, Applicant v. 
Commr. of Income-tax, C. P. & Berar, Non-Appli¬ 
cant. 

Misc. Civil Case No. 114 of 1952, D/- 17-4-1953, 
reference made by Registrar Income-tax Appellate 
Tribunal, Bombay, in case of R. A. No. 211 of 1949- 
50. 

Income-tax Act (1922), Ss. 4(1) (b) (iii) and 

14(2) (c) — Assessment of foreign profits — 

<Interpretation of Statutes — Fiscal enactments) 
— (Words and Phrases — “Brought into”) — 
•(Civil P. C. (1908), Pre.). 


Once money representing income, profits or 
gains is brought into any part of British 
India, the department is entitled to assess it 
to income-tax even though it is not meant 
for retention or investment at that place, as 
the object of the Act is clearly not to exclude 
from taxation income whenever it is found 
within the taxable territory. AIR 1940 All 
154 (FBI, Rel. on. (Para 7) 

The term, “brought into” denotes only a 
physical act of shifting a thing from one 
place to another. The words “brought into” 
are not qualified or limited under the Act and 
have, therefore, no reference to the purpose 
for which the money is brought into British 
India or to the period for which it is intend¬ 
ed to be retained in British India. AIR 1923 
L,ah 14 (FB); AIR 1923 Mad 574 (FB); AIR 
1925 Pat 281; AIR 1931 PC 165 and AIR 1953 
SC 140, Distinguished. (Para 7) 

To read into them any such qualification 
or limitation would be to ignore the plain 
words of the statute, which in fiscal enact¬ 
ments, is not permissible. AIR 1923 Lah 14 
(FB), Rel. on. (1869) 4 HL 100. Referred to. 

(Para 7) 

Anno: I. T. Act, S. 4 N. 9; S. 14 N. 7; C. P. C. 
Pre., N. 7. 

R. S. Dabir, for Applicant; M. Adhikari, for 
Non-Applicant. 


CASES REFERRED ; 

(A) (V10) AIR 1923 Lah 14: 3 Lah 349 
(FB) 

<B) (V10) AIR 1923 Mad 574: 46 Mad 706 
(FB) 

(C) (V12) AIR 1925 Pat 281: 4 Pat 210 

(D) <V18) AIR 1931 PC 165: 54 Mad 691 
(PC) 

(E) (V40) AIR 1953 SC 140: (Civil Appeal 
No. 41 of 1952, D/- 16-1-1953. SC) 

(F) (1869) 4 HL 100: 38 LJ Ex 205 

(G) (V27) AIR 1940 All 154: 1940-8 ITR 187 
(FB) 


Para: 
4. 5, ' 
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ORDER: In pursuance of the order of the High 
Court dated 21-8-1950 in Miscellaneous Civil Case 
No. 210 of 1949, the Income-tax Appellate Tribunal 
Bombay Bench *B’ has submitted the statement 
of case under S. 66(2), Income-tax Act, 1922 (here¬ 
inafter called the Act), with reference to the fol¬ 
lowing question: 


“Whether in the circumstances of the case the 
amount of Rs. 16,650/- remitted by the Sanawad 


shop of the assessee to Upleta (both out of 
British India), by a draft from the Imperial 
Bank, Khandwa, can be included in the total 
income of the assessee for the assessment year 
1944-45.” 

(2) The assessee firm Haji Mohammad Usman 
and sons has its main place of business at 
Khandwa. It has also a branch at Sanawad and 
the partners reside in Upleta. Both Sanawad and 
Upleta were at the relevant time out oi British 
India and formed part of Indian States. In the 
accounting year 1943-44 the 1mm made a profit of 
Rs. 27,760/- in the branch at Sanav/ad. Out of 
this amount of profit, a sum of Its. 16,650/- was 
brought to Khandwa lor being sent to Upleta ‘via’ 
Bombay. This amount was remitted to Bombay 
either by drafts on the Imperial Bank or by 
‘hundis’ oetween 21-G-1943 to 4-8-19-13. In the assess¬ 
ment order, dated 27-11-1946, of the Additional 
Income-tax Officer, Nagpur, it was stated that the 
money was sent to Upleta. This was also the 
assumption during the course of the appellate pro¬ 
ceedings both in the orfice oi the Commissioner 
of Income-tax, Nagpur, and the Income-tax Ap¬ 
pellate Tribunal. Bombay, Bench ‘B’. 

In the statement of the case the Tribunal, how¬ 
ever, remarked in para. 5 that “the money never 
reached Upleta”. It has further observed that 
Irom Khandwa the money went to Bombay and 
that “a mere credit entry was passed in Upleta 
under the instructions of the assessee”. Since 
this was not the stand taken during the assess¬ 
ment proceedings, we assume that the money reach¬ 
ed Upleta from Bombay. 

(3) This is a case of an assessee resident in 
British India within the meaning of S. 4B(c) of 
the Act. The relevant provisions of the Act as 
amended by Act 7 of 1939, which governs the case, 
are set out below: 

“Section 4(1) (b) (iii): Subject to the provisions of 
this Act, the total income of any previous 
year of any person includes all income, profits 
and gains from whatever source derived which, 
if such person is resident in British India dur¬ 
ing such year, having accrued or arisen to 
him without British India before the beginning 
of such year and after the 1st day of April, 
1933, are ’brought into’ or received in British 
India by him during such year. 

And 

Section 14(2)(c): The tax shall not be payable 
by an assessee in respect of any income, pro¬ 
fits or gains accruing or arising to him within 
an Indian State, unless such income, profits 
or gains are received or deemed to be receiv¬ 
ed in or are ‘brought into’ British India in the 
previous year by or on behalf of the assessee, 
or are assessable under S. 42.” 

(Underlining (here in ‘ ’) is ours). 

It is admitted that this is not a case of income 
etc., ‘received’ in British India and unless the 
money can be said to be “brought into” British 
India, it would not be liable to assessment. 

, (4) The words “brought into” did not occur in 
the corresponding S. 3(1), Income-tax Act, 1918, 
and have not been the subject of any judicial 
interpretation so long. It is, however, contended 
that the term “received” has been given a restrict¬ 
ed meaning in — ‘Sundar Das v. Collector of 
Gujrat’, AIR 1923 Lah 14 (FB) (A), which was 
followed in — ‘Secy., Board of Revenue Madras v. 
Ripson Press and Sugar Mills Co., Ltd.’, AIR 1928 
Mad 574 (FB) (B) & —‘Ali Imam v. Emperor’, AIR 
1925 Pat 281 (C) and accordingly the words 

“brought into” should be given a similar limited 
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interpretation. It is also contended that the words 
“brought into" denote an element of permanency, 
and, therefore, the money which only touches the’ 
soil of British India during its onward journey 
cannot be deemed to be brought into British India 
for purposes of assessment. Lastly it is contended 
that since the purpose cl the Act is to assess only 
income, profits or gains, the money which is not 
brought into British India for this purpose can¬ 
not be liable to assessment. 

In — ‘Sundar Das v. Collector of Gujrat, 

(Ai, (cit. sup.) profits had accrued in British 
Baluchtscan which was exempt from the operation 
of the income-tax except as to salaries, and were 
transmitted to tire Punjab in British India, where 
the assessee was residing. In — Secy. Board of 
Revenue, Madras v. Ripson Press, (BP, (cit sup.; 
the income had accrued in Raichur in the Nizam’s 
Dominions and was received in Beliari in British 
India lor payment of dividends to share-holders 
residing there. In — ‘Ali Imam v. Emperor (CP 
(cit. sup.; tiie money was transferred by the 
Hyderabad branch of the Imperial Bank to the 
account of the assessee m the Patna branch. 

In ail these cases, it is urged although the money 
was transmitted to British India, lor permanent 
retention, it was not held to be liable to tax. How¬ 
ever, this decision was reached on the ground that 
the money was actually received in a non-taxable 
territory and since it was already once received 
it could not be deemed to be further received 
in British India. It was further observed in — 
‘Sundar Das v. Collector of Gujrat, (AP, (cit. sup.) 
at page 15: , 

“It seems to me that the word “receive” implies 
two persons, namely, the person who receives 
and the person from whom he receives. A per¬ 
son cannot receive a thing from himself.” 

It will thus be observed that these cases were 
decided only on the interpretation of the term 
‘received”* which was held to be referred only to 
the first act of receipt. 

In the present case, however, we are not con¬ 
cerned with the term “received” but with the 
words “Drought into”, for whose interpretation 
these rulings are no guide. All that can be urged 
on the basis of these rulings is that if the money 
is deemed to be brought into British India, the 
relevant place where it would be deemed to be 
brought would be Khandwa where the first act of 
bringing it was completed and not any other place 
in British India where it was taken subsequently 
in transit. This, however, is not the question in 
the present case. 

(6) In — ‘Pondicherry Railway Company, Limited 
v. Commissioner of Income-tax, Madras’, AIR 1931 
PC 165 (D) which is also relied on by the learned 
counsel for the assessee, the facts as summarised 
in the head note were these: 

“The appellant Company was incorporated in the 
United Kingdom in 1869 with a registered office 
in London, and under a convention with the 
French Colonial Government constructed a rail¬ 
way m the French Colony of Pondicherry mak¬ 
ing junction at the frontier of British India with 
the South Indian Railway Company. By the 
convention, the appellant Company was to pay 
to the French Colonial Government half its net 
profits calculated as therein provided. In 1879 
the appellant Company entered into a working 
agreement with the South Indian Railway Com¬ 
pany, whereby that Company was to work the 
Pondicherry Railway as an integral part of its 
own line, and out of the receipts make certain 
payments to the appellant Company in India in 
rupees. 
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For each of the financial years 1925-26 and 
1926-27 the South Indian Company paid sums 
due under the agreement to their Agent at 
Trichinopoly, who was also agent for the appel¬ 
lant Company, admittedly, for certain purposes 
Under instructions from tne appellant Company 
he calculated and paid to the French Colonial 
Government the sums due under the conven¬ 
tion, and remitted the balance to the appellant 
Company in London by a bank draft payable 
there.” 

On these facts it was held that: 

“The sums paid by the South Indian Railway 
Company had been “received ’ in British India 
(namely, at Trichinopoly; by the appellant Com¬ 
pany within S. 4 sub-section 1 of the Indian 
Income-tax Act, 1922, and constituted the pro¬ 
fits and gains of a “business’’ earned on by them 
within S. 2(4; and S. 6(iv; of the Act, so as to 
render them chargeable to tax in respect thereof; 
further that the appellant Company was not 
entitled to deduct the payments made under 
the convention as being expenditure “incurred 
solely for the purpose of earning such profits or 
gains’ within S. 10 sub-section 2(ix) of the 
Act.” 

It was contended on behalf of the appellant 
Company in that case that their Agent at Trichino¬ 
poly, Mr. Rothera, had acted as “a mere channel 
for communication”, and accordingly it is the 
Company in London which should be deemed to 
have ‘received’ payment and not tlieir Agent at 
Trichinopoly. This contention was rejected by 
Lord Macmillan, who delivered the judgment, in 
these terms: 

“The attempt to present Mr. Rothera as an 
animated post office fails when it is realised 
that his functions far transcend the mere mecha¬ 
nical act of transmitting a sum to its recipient.” 

In this view their Lordships were of opinion 

“that the income derived by the Pondicherry Com¬ 
pany from the payments made to it by the 
South Indian Company is, on the facts stated, 
received in British India, within the meaning 
of the Act, by the Agent of the Pondicherry 
Company there on their behalf”. 

This view was followed by the Supreme Court 
in — ‘Turner Morrison & Co., Ltd. v. Commissioner 
of Income-tax West Bengal’, AIR 1953 SC 140 
*E). These rulings, however, deal with the ques¬ 
tion whether the sums paid to the Agent of the 
Assessee Company should be deemed to have been 
‘received’ in British India within the meaning of 
S. 4(1) of the Act. They also, therefore, do not 
deal with the question of the interpretation of the 
words "brought into” with which alone we are con¬ 
cerned in the case. 

(7) The purpose for which money was brought 
into British India is not material for purposes of 
taxation under the Act if it initially accrued or 
arose as income, profits or gains. It is not dis¬ 
puted in the present case that the money represent¬ 
ed profits which accrued to the assessee in Sana- 
wad. This condition being fulfilled, it would be¬ 
come taxable in British India provided that it can 
be deemed to be brought into British India within 
the meaning of Ss. 4(1) and 14(2) of the Act. Nor 
do we think that the words “brought into”, ‘per se 
connote anv permanent retention in British India. 

The term ‘bring’ has been defined in Chambers 
20th Century Dictionary as “to fetch; to carry: 
to procure; to occasion; to draw or lead”, It- 15 
similarly defined in other dictionaries also. The* 
term, therefore, denotes only a physical act oil 
shifting a thing from one place to another. Tnej 
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words “brought into” are not qualified or limited 
under the Act and have, therefore, no reference 
to the purpose for which the money is brought into 
British India or to the period for which it is in¬ 
tended to be retained in British India. To read 
into them any such qualification or limitation 
would be to ignore the plain words of the statute, 
which, in fiscal enactments, is not permissible. 

In — ‘Sundar Bas v. Collector of Gujrat’, (A) 
(cit. sup.) the following rule of interpretation of 
fiscal statutes, enunciated by Lord Cairns in — 
‘Partington v. Attorney General’. (1869) 4 H. L. 100 
(F), was cited with approval: 

“As I understand the principle of all fiscal legis¬ 
lation, it is this: If the person sought to be 
taxed comes within the letter of the law, he 
must be taxed, however great the hardship may 
appear to the judicial mind to be. On the other 
hand, if the Crown, seeking to recover the tax, 
cannot bring the subject within the letter of the 
law, the subject is free, however apparently with¬ 
in the spirit of the law the case might otherwise 
appear to be. In other words if there be admis¬ 
sible, in any statute what is called an equitable 
construction certainly such a construction is 
not admissible in a taxing statute where you 
should simply adhere to the words of the 
statute.” 

Adverting to the words “from whatever source 
derived” occurring in S. 4(1) of the Act, it was ob¬ 
served by Iqbal Ahmad, J., in — ‘Commr. of Income 
Tax v. Indra Sen’, AIR 1940 All 154 (G), that 
“taxation under the Act is the rule, and exemp¬ 
tion the exception”. The test in such cases is 
whether the case comes within the provision of 
law, as the object of the Act is clearly not to ex¬ 
clude from taxation income whenever it is found 
within the taxable territory. We are, therefore, 
of opinion that once money representing income, 
profits or gains is brought into any part of British 
India, the department is entitled to assess it to 
income-tax even though it is not meant for reten¬ 
tion or investment at that place. As the case 
comes within the letter of the law, it is not within 
our province to enquire into the intention of the 
legislature in enacting it or speculate on its under¬ 
lying spirit. The answer to the reference should, 
therefore, be in the affirmative. 

( 8 ) We hold that ,in the circumstances of the 
case, the amount of Rs. 16,650/- remitted by the 
Sanawad shop of the assessee to Upleta by a draft 
on the Imperial Bank, Khandwa, can be included 
in the total income of the assessee for the assess¬ 
ment year 1944-45. Costs shall be paid by the 
assessee. Counsel's fee Rs. 100/-. 

B/M.K.S. Reference answered. 
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HIDAYATULLAH AND R. KAUSHALENBRA 

RAO JJ. 

Shaligram Tatteram Shop by owner Gcdawari- 
bai w/o Thakurdas, Appellant v. Narayansa and 
others, Respondents. 

Second Appeal No. 511 of 1945, D/- 26-3-1953. 
from decree of 1st Addl. Dist. Judge, Amravati, D/- 
23-4-1945. 

(a) Civil P. C. (1908), S. 66(2) — Suits by third 
person. 

A suit by an attaching creditor claiming 
that the second defendant’s share in the pro¬ 
perty in suit which was purchased at a court 
auction in the name of the first defendant is 
liable for attachment and sale under the de¬ 
cree obtained by him against the second de- 
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fendant is saved by the terms of S. 66(2). 

(Paras 2 and 3) 

Anno: C. P. C., S. 66 N. 11 Pt. 5. 

(b) Civil P. C. (1908), Ss. 100 and 101 — Statu- 
tory presumption — Rebuttal — Question of 
fact. 

The question whether a statutory pre¬ 
sumption is rebutted or not is itself a question 
of fact. (Para 5) 

Anno: C. P. C., S. 100 and 101 N. 32 Pt. 10. 

(c) Berar Land Revenue Code (1896), S. 110(b) 
— Presumption under — Absence of evidence to 
support presumption. 

It is not the law that a party relying on a 
presumption arising under the statute with 
respect to an entry , in the record-of-right must 
fail in the absence of independent evidence 
in support of the entry. (Para 6; 

(d) Berar Land Revenue Code (18S6), S. 110 
( 6 ) — Entries in record-of-riglits — Correctness — 
Burden of proof — (Evidence Act (1872), Ss. 101 
to 103). 

The burden is on the auction-purchaser to 
show that the entries in the record-of-rights 
showing another person as having the shares 
in the plots purchased by him are erroneous 

(Para 6‘>. 

Anno: Evidence Act, Ss. 101 to 103 N. 19. 

(e) Limitation Act (1908), Arts. 142 and 114 — 
Adverse possession — Co-owners. 

In the absence of ouster, the possession of 
a co-owner is in law the possession of an¬ 
other co-owner as well. (Para 8; 

Anno: Limitation Act, Arts. 112 and 144 N. 35 

Pt. 5. 

M. R. Bobde, for Appellant; P. S. Pultamkaiv 
for Respondents. 

CASES REFERRED : Paras 

(A) (V27> AIR 1940 Nag 1: 187 Ind Cas 60 1 

(B) (V27) AIR 1940 PC 202 1 

(C> (’94) 21 Cal 519 A 

(D) (’03) 26 All 82: 1903 All WN 199 (FB) 3 

(E) (V17) AIR 1930 PC 91: 11 Lah 199 (PC) 5 

(F) (V10) AIR 1923 PC 217: 82 Ind Cas 

879 (PC) 6 

(G) (V27) AIR 1940 PC 192: ILR (1841) 

Bom 107 (PC) 6 

(K) (1912) 1912 AC 230: 81 LJ PC 151 8 

(I) (V5) AIR 1918 PC 1: 64 Pun Re 1918 

(PC) 8 

J UDGMENT: This appeal is referred to the Di¬ 
vision Bench for considering the correctness of — 
‘Bhudar.sao v. SamarathmaP, AIR 1940 Nag 1 (A) 
in view of the decision of their Lordships of the 
Privy Council in — ‘Bishun Dayal v. Kesho Pra¬ 
sad’, AIR 1940 PC 202 (B). But the decision of 
the appeal does not turn on the correctness or 
otherwise of —‘Bhudarsao v. Samarathmal,’ (A) 

(Supra)’, which ruled that Section 66 , Civil P. C. 
does not bar a suit by a plaintiff claiming pos¬ 
session of a share in property purchased at a Court 
auction in the name of an agent of a partnership 
of which the plaintiff was one of the partners. 
The ruling can be left alone for the present. 

(2) The appellant who was the first defendant 
to the suit raised for the first time in second ap¬ 
peal the contention that the suit instituted by 
respondent no. 1 was barred under Section 66 , 
Civil P. C. But the suit which is barred under 
that section is a suit by a person claiming title 
under a purchase certified by the Court on the 
ground that the purchase was made on behalf of 
the plaintiff o** on behalf of some one through 
whom the plaintiff claims. The suit out of which 
this appeal arises is not such a suit. The suit is 
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jby an attaching creditor claiming that the second 
attendant's share in the property in suit (1/3 
share in plot no. 59 and I/d share in plot no. 57 ) 
which according to the allegation was purchased 
* at a Court auction in the name of the first de¬ 
fendant is liable lor attachment and sale under 
ilia decree obtained by him against the second ae- 
lenaant. On the question whether such a suit 
was barred under the corresponding provision of 
the Old Code, Section 317, there was a conflict of 
authority. 

(3) The Calcutta view was that suits brought by 
a third party as piaintiif against the certified pur¬ 
chaser as defendant ior a declaration that the 
property, though ostensibly sold to the certified 
purchaser, is liable to satisfy a claim of such third 
party against the bcnehcial owner, were not barr¬ 
ed under that section — rSubha Bibi v. Kara Lai 
Das', 21 Cal 519 (.C). The Allahabad view was to 
the contrary — (‘Ram Narain v. Mohanian*, 2(3 
All 82 (FB) (D). In the latter case, Aikman J. 
observed that Section 317 of the old Code was -ob¬ 
scurely worded”. The Legislature intervened and 
amended that provision by enacting sub-secfion 
(2) of Section G6 in its present form: 

“Nothing in this section shall bar a suit to ob¬ 
tain a declaration that the name of ‘any’ pur¬ 
chaser ‘certified as aforesaid’ was inserted in the 
certificate fraudulently or without the consent 
of the real purchaser, -or interfere with the 
right of a third person to proceed against that 
property, though ostensibly sola to the certified 
purchaser, on the ground that it is liable to 
satisfy a claim of such third person against the 
real owner.’ ” 


By inserting the words underlined, (here in “ ”) the 
Legislature has given approval to the Calcutta 
-view. That being so, the present suit is expressly 
i saved by the terms of sub-section (2). 

(4) In the Courts below the first defendant tried 
to resist the suit on two grounds. Firstly, that 
though the properly was purchased on an agree¬ 
ment to which the second defendant was a party, 
he did not abide by the terms of the agreement 
and did not pay lus share of the price in full by 
the time as agreed. Thus the second defendant 
never became an owner of the share and never 
acquired any interest in it. The second ground 
was that even if the second defendant be held 
to have acquired any interest in the property he 
3ost the same because of adverse possession for 
over 12 years by the first defendant. Both the 
Courts concurrently found as a fact that the first: 
defendant paid his share of the consideration 
money as agreed. 

(5) In the record-of-rights there are entries to 
the effect that the second defendant has a l/3rd 
and a l/6th share in plots Nos. 59 and 57 respec¬ 
tively. The origin of the right is shown to be the 
purchase at the action sale in civil suit No. 33 of 
1861 though the certificate was taken in the name 
of Godawaribai, wife of Thakurdas. According to 
the entries possession of the plots was obtained 
In 1918. Both the Courts held that m view of 
sub-section (6) of S. 110, Berar Land. Revenue Code, 
the plaintiff was entitled to invoke the presump¬ 
tion of correctness of the entries in the record- 
of-rights. Both the Courts further held that the 
first defendant failed to rebut the statutory pre¬ 
sumption that the entries are correct. The ques¬ 
tion whether a statutory presumption is rebutted 
or not is itself a question of fact. See — ‘Wall 
Muhammad v. Muhammad Bakhsh’, AIR 1930 PC 
91 at p. 93 (E). 

(6) The learned counsel for the appellant how¬ 
ever contended that in the absence of any con- 
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veyance as required by S. 54, T. P. Act, no title 
cun oe presumed to have arisen in favour of the 
second defendant, merely because of the entries 
in the record-of-rights. The contention involves f 
a faiiacj'. It is not the law that a party relyinel 
on a presumption arising under the statute with 
respect to an entry in the record-of-rights must 
) ail m the absence of independent evidence in 
support of the entry. The entries in the record- 
oi-eights show that the second defendant has the 
shares in the plots as claimed. The plaintiff had 
not the burden of showing that the entries were 
correct. Tne burden was on the first defendant 
o show that they were erroneous. See — ‘Sri- 
nath Ray v. Udai Nath', AIR, 1323 PC 217 at pp. 
219-229 (F): and — ‘Shankarrao Dagadujirao v. 

Sambhu Nath’, AIR 1940 PC 192 at pp. 196-197 
(G). 

(7) The statutory presumption which the plain- 
tiii invoked in his favour is not weakened by 
the fact that in 1923 the second defendant joined 
as a vendor along with the first defendant in exe¬ 
cuting a deed of sale when a part of the property 
covered by the sale certificate was sold to one 
Mst. Ladibai (vide Ex. P-2). 

(8) The two Courts negatived the plea of adverse 
possession also. According to the lower appellate 
Court, there was no proof of exclusion or ouster 
of the co-owner which the second defendant was. 

In the absence of ouster, the possession of the 
first defendant was in law the possession of the 
second defendant as well. See — ‘Corea v Ap- 
puhamy’, 1912 AC 230 (H) and.— ‘Hardit Singh 
v. Gurmukh Singh’, AIR 1918 PC 1 (I). 

(9) If the case set up by the first defendant 
was rejected and it was further held that he had 
failed to rebut the presumption arising from the 
entries m the record-of-rights, then it must- follow 
that the second defendant had the shares in the 
two plots which are now sought to be attached and 
sold. 

(10) The main points in the appeal are thus 
concluded by a specific statutory provision and 
concurrent findings of facts by the two Courts. 
The appeal is without any merit and is dismissed 
with costs. 

B/V.R.B. Appeal dismissed. 
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SINHA C. J. 

Baliram Bhagawanji, Plaintiff-Applicant v. 
Champat Zamraji, Defendant-Non-Applicant. 

Civil Revn. No. 103 of 1952. D/- 30-10-1952. from 
order of 1st Civil Judge (class II), Amravati, D/- 
22-12-1951. 

(a) Civil P. C. (1908), S. 149 and O. 7, R. 11 
— Whole or any part cf the court-fee. 

Under S. 149 of the Code even a plaint filed 
without any court-fee comes within the con¬ 
cession allowed by that section. Of course, it 
is a matter entirely within the discretion of 
the Court to be exercised in the circumstances 
of each particular case Section 149 read with 
O. 7, R. 11 makes it clear that the court is 
empowered to grant such time as in its dis¬ 
cretion it may think fit to grant in order to 
enable the plaintiff or the party liable to pay 
the court-fees to make good the requisite 
amount. (Para 2) 

Anno: C. P. C., S. 149, N. 5. 

1953 Mulla: S. 149. P. 473. N. “Scope_section’' 

(8 Pts. extra in N. 5 to S. 149 in AIR Com. — 
Conflict between Calcutta, Lahore, Patna and 
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Nagpur on the one hand and Bombay on the 
other not noticed in Mulla — AIR 1938 Lah 361 
(PB) not noticed in Mulla). 

C. P. C., S. 149, N. 6. 

1953 Mulla: S. 149, (Topic discussed in N. 6 to 
S. 149 in AIR Com. extra). 

C. P. C., O. 7, R. 11, N. 2. 

1953 Mulla: O. 7, R. 11, P. 615, N. “Scope. 

rule and Chartered High Courts” (5 Pts. extra 
in N. 2 to O. 7, R. 11 in AIR Com.). 

C. P. C., O. 7, R. 11, N. 5. 

1953 Mulla: O. 7, R. 11, P. 617, N. “Clause (c).. 

_stamped” (3 Pts. extra in N. 5 to O. 7, R. 11 

in AIR Com. — Conflict noted in Pts. 9 to 11a in 

N. 5 to O. 7, R. 11 in AIR Com., not noticed in 
Mulla — See also N. 7 to S. 149 in AIR Com». 

(b) Civil P. C. (1908), Ss. 115 and 149 — Failure 
"to exercise jurisdiction so vested. 

Where a court refuses to register an un¬ 
stamped plaint on the last day of limitation 
on ground that it has no power to do so, it 
amounts to refusal to exercise jurisdiction 
vested in it by law within S. 115. (Para 2) 

Anno: C. P. C. f S. 115, N. 11. 


Nagpur 225 

fees, and upon such payment the document shall 
be deemed to have the same effect as if the 
fee had been paid in the first instance. 

Under R. 11 of O. 7, Civil P. C. the Court is 
required to fix a time within which the deficiency 
in the Court-fees shall be made good. But that 
rule has particular reference to a plaint written 
on insufficiently stamped paper, but reading that | 
rule along with the provisions of S. 149, Civil 
P. C. it is clear that the Court is empowered to 
grant such time as in its discretion it may think 
fit to grant in order to enable the plaintiff or 
the party liable to pay the court-fees to make 
good the requisite amount. In my opinion, there¬ 
fore, this is a clear case where the Court has 
refused to exercise jurisdiction vested in it by law. 

(3) The order is, therefore, set aside and the 
Court below 7 is directed to register the plaint as a 
suit if the petitioner puts in the requisite court- 
fees on or before 15-11-1952. If the requisite 
court-fees are not put in within the time allowed, 
this application shall stand dismissed. There will 
be no order for costs. 

B/K.S.B. Order accordingly. 
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1953 Mulla: S. 115, P. 419, N. “Failure.... juris- 
- diction” (Allahabad and Oudh views noted in 
Pts. 6 and 7 in N. 11 to S. 115 in AIR Com., not 
noticed in Mulla). 

C. P. C. f S. 149, N. 14, (See also, S. 115, N. 27b, 

O. 7, R. 11, N. 12). 

1953 Mulla: S. 115, P. 429, N. “Court-fee”; S. 149, 

P. 475, N. “Revision”; O. 7, R. 11, P. 619, N. “Revi¬ 
sion” (views of Calcutta, Patna, Lahore and 
Madras noticed in N. 14 to S. 149 in AIR Com. 
not noticed in Mulla). 

G. R. Mudholkar, for Applicant. 

ORDER: This application in revision is directed 
against the order dated 22-12-1951 passed by the 
Small Cause Court Judge of Amravati, refusing 
to register a suit on the ground that the plaint 
w T as presented without any court-fee on the last 
day of limitation. The Court felt helpless in the 
matter because it observed that if the plaint had 
been insufficiently stamped, it might have granted 
time to make good the deficiency, but as it had 
not been stamped at all there was no power in 
the Court to grant time to put in the necessary 
court-fees. 

(2) In my opinion, the Court below has taken 
too narrow a view of the provisions of the Code 
of Civil Procedure. Under S. 149 of the Code even 
a plaint filed without any court-fee comes within 
the concession allowed bj that section. Of course, 
it is a matter entirely within the discretion of 
the Court to be exercised in the circumstances ot 
each particular case, but the Court is not so 
I powerless as the learned Judge below thought he 
' was. 

Section 149 was a new provision introduced for 
the first time in 1908. because there was a differ¬ 
ence of opinion amongst the High Courts in India 
whether a plaint filed without court-fees or with 
.insufficient court-fees could be allowed to be 
regularized by payment of full court-fees after 
the period of limitation had expired. The framers 
of the Code accepted the views of the Calcutta. 
Madras and Bombay High Courts in preference to 
the view expressed by the Allahabad High Court, 
and laid it down that the Court was empowered 
at any stage to allow the person by whom the 
fees were payable to pay the whole or part of the 
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SEN AND DEO JJ. (17-4-1953) 

Nemkumar Kesarimal, Applicant v. Board of 
Revenue, M. P. Nagpur, Non-Applicant. 

Misc. Civil Case No. 145 of 1952, from order 
of Members Board of Revenue, Madhya-Pradesh, 
Nagpur, D/- 30-6-1952. 


(a) Sales Tax — C. P. and Berar Sales Tax Act 
(21 of 1947), S. 23(2) — New question. 

Question not raised before the Sales Tax 
Authorities and the Board of Revenue cannot 
be canvassed under S. 23(2). (Para 9) 


(b) Sales Tax C. P. and Berar Sales Tax Act 
(21 of 1947), S. 23(2) — Duty of Board to refer 
question of law. 


The Sales Tax Act does require the Board 
of Revenue to state the case and the question 
of law arising out of its order. It is not for 
that authority to decide whether the ques¬ 
tions of law are open to debate or not. That 
authority and the authorities subordinate to it 
are bound to follow the decision of the High 
Court. Unless a reference is made to the 
High Court, the correctness of that view can¬ 
not be tested. The Board of Revenue has, 
therefore, to state a case whenever a ques¬ 
tion of law arises out of its order unless it 
is settled by a decision of the Supreme Court. 


Vi. Ulcl 1 1 1 

It is also the duty of the Board of Revenue 
to refer all questions cf law arising out of 
its order whether they are stated by the ap¬ 
plicant in his application under S. 23(1) or 
not. The provision does not require him to 
state such questions. He simply points out 
such questions. The Board of‘Revenue must 
consider whether a question of law brought 
to its notice during the hearing of the case 
arises or not. No limitation is prescribed for 


the purpos 


3 . 


(Para 12 ; 


CASE REFERRED : 


Para 


(A) (V39) AIR 1952 Nag 378: 1952 Nag LJ 378 


3 , 11 

S. W. Dhabey, for Applicant; T. P. Naik, Addl 
Govt. Pleader, for Non-Applicant. 
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ORDER : This is an application under S. 23(2), 
Central Provinces and Berar Sales Tax Act, 1947, 
requiring the Board of Revenue to state the case 
and refer it as questions of law are said to arise 
out of its order, dated 14-12-1951, passed under 
S 22(5) of the Act arising out of assessment for 
the period 1-6-1947 to 12-11-1947. 

(2) The assessee is a ‘bidi’ merchant. His head 
office is situated in Kamptee. ‘Bidis’ are manu¬ 
factured at Kodamendi and Khat, both in Ramtek 
tahsil and at Kamptee. In addition, there are 
several places where his ‘bidis’ are manufactured. 
The ‘bidis’ are collected and stored either at 
Kamptee or at the two additional places of ousi- 
ness in Ramtek tahsil for despatch outside the 
State in fulfilment of the orders received at the 
head office. 

The assessee has also a branch shop at Mand- 
saur in Gwalior State. ‘Bidis’ which were originally 
despatched from this State were also distributed 
by that shop to some of the customers in that 
area. Orders for the supply of ‘bidis’ used to be 
received directly at the head office or at Mand- 
saur shop. Goods used to be consigned to the 
customers by railway. The railway receipts and 
bills were sent to the consignee either through a 
bank or V. P. P. Sometimes goods were supplied 
on credit. Some bills were collected through the 
branch shop against delivery of railway receipts. 

(3) The gross turnover of ‘bidis’ and tobacco 
amounted to Rs. 6.81,590-7-6 which included a sum 
of Rs. 1,890-11-6 recovered by the assessee from 
his labourers on account of tobacco or other mate¬ 
rials either retained or not accounted for by 
them. The assessee in his return had shown a 
total turnover of Rs. 6,79,699-12-0. The despatches 
for which particulars were supplied were as under: 


23,157/6/- and an amount of Rs. 250/- on account 
of ‘dharmada’ should not be included in the tax¬ 
able turnover. The Tribunal held that the paus¬ 
ing charges were part of the sale price and could 
not be excluded from the taxable turnover. On 
the same ground, the payment on account of 
‘dharmada’ was held to be covered by the defi¬ 
nition of sale price. 

(8) The assessee submitted an application 
under S. 23(1) of the Act asking the Tribunal to 
state the case and refer it to this Court. Ac¬ 
cording to him, three questions of law were in¬ 
volved. He, however, withdrew question no. (1) 
in view of the decision of this Court in — ‘Shri- 
ram Gulabdas v. Board of Revenue, Madhya 
Pradesh’, AIR 1952 Nag 378 (A). He proposed 
a fresh question, but was not allowed as it was 
raised beyond 60 days. 

The remaining questions proposed by the asses¬ 
see were as follows : 

‘‘(1) Whether on a true construction of Act No. 21 
of 1947 it could be held that the sale proceeds 
amounting to Rs. 97,945/10/- in respect of sales 
occasioned by the orders received before but 
executed after coming into force of that Act 
which was on 1-6-1947 were assessable to tax? 

(2) Whether (a) the packing expenses and 
(b) ‘dharmada’ charges could be held to form 
part of sale price such as was assessable to tax?” 

Question no. (1) in the opinion of the Tribunal, 
did not involve any question of law. The sales 
were effected after the Sales Tax Act had come 
into force. The question no. (2) was referred and 
is the subject of Miscellaneous Civil Case No. 105 
of 1952. The applicant in his application has 
raised an additional question which is as follows: 


METHOD. VALUE OF GOODS. 

(1) Through Bank Rs. 2,76.997/14/- 

(2) By V. P. P. Rs. 13.067/11/- 

(3) By credit system Rs. 2.07,729/1/- 

(4) The contention of the assessee was that he 
was not liable to pay sales tax on the turnover, 
as ‘bidis’ were sold outside the State. The sales 
in case of goods distributed by the branch shoo 
at Mandsaur should be considered to be complete 
after the delivery of the railway receipts. 

(5) The contention of the assessee was reject¬ 
ed by the Tribunal on the following grounds : 

“It may be emphasised here that the applicant 
has all along urged that the acceptance of 
orders received from outside or even through 
his branch shop at Mandsaur was every time 
against the stocks in hand which were situated 
in this province. Thus the provisions of Expla¬ 
nation (III to the definition of sale in S. 2(g) 
of the Sales Tax Act are attracted and no mat¬ 
ter where the actual transfer of property in the 
goods may take place, the sale shall be deemed 
to have taken place in this province.” 

(6) The alternative stand of the assessee w T as 
that the sales amounting to Rs. 97945/10/- should 
have been excluded from the taxable turnover as 
orders covering them were received prior to the 
1-6-1947 when the Act came into force. The Tri¬ 
bunal held that the contracts of sale were made 
during the quarter in question when the orders 
were accepted and goods actually despatched. It 
upheld the finding of the Sales Tax Commissioner. 
The item of Rs. 1890-11-6 included in the taxable 
turnover by the Assistant Commissioner was ex¬ 
cluded. 

(7) The third contention of the assessee was 
that the packing charges amounting to P*s. 


‘‘Whether the recovery of sales tax is illegal and 
whether the assessee is entitled to its refund, 
in view of the decision in — ‘AIR 1952 Nag 37& 
(A).” 

(9) This case relates to the assessment for the, 
period ending 12-11-1947. The decision in; 
Miscellaneous Civil Case No. 258 of 1951 does not: 
hold that the sales tax recovered for this period ( 
is illegal or is liable to be refunded. The learned. 
Counsel has not advanced any grounds to entitle 
the applicant to a refund of the tax paid by 
him. This question was not raised before the 
Sales Tax authorities and was not raised before! 
the Board of Revenue. We do not think that the, 
question can fairly be canvassed on the order oi / 
the Board of Revenue passed in this case. 

(10) The important questions of law which ap¬ 
pear to arise in this case are: 

‘‘(i) Whether despatches of sroods after the Act 
came into force against orders received prior to 
the Act are in law sales within S. 2(h) of the 
Act? 

(ii) Whether on the facts and circumstances 
of the case the goods despatched outside the 
State can in law be regarded as sales within 
S 2(h) of the Act read with Explanation (II). ; 


dii't Whether these provisions are ‘ultra vires’ 
he State Legislature?” 

;il) The learned Counsel for the non-applicant 
itends that these questions are adequately 
swered by this Court in — ‘AIR 1952 Nag 378 
)\ and can no longer be regarded as debataot 
estions of law. The Sales Tax Act does re- 
ire the Board of Revenue to state the case ana 
e question of law arising out of its order, i 
not for that authority to decide whether the 

estions of law are open to debate or not. Tnau 
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authority and the authorities subordinate to it are 
bound to follow the decision of this Court. Unless 
a reference is made to the High Court, the correct¬ 
ness of that view cannot be tested. The Board 
of Revenue has, therefore, to state a case when- 
3 ver a question of law arises out of its order un- 
ess it is settled by a decision of the Supreme 
Court. 

(12) It is also the duty of the Board of Revenue 
to refer all questions of law arising out of its 
order whether they are stated by the applicant 
in his application under S. 23(1) or not. The pro¬ 
vision does not require him to state such ques¬ 
tions. He simply points out such questions. The 
Board of Revenue must consider whether a ques¬ 
tion of law brought to its notice during the hear¬ 
ing of the case arises or not. No limitation is 
prescribed for the purpose. 

(13) Under these circumstances, we hold that 
the order of the Board of Revenue rejecting the 
application under S. 23(1) is not correct, and re¬ 
quire the Tribunal to state the case and the ques¬ 
tion of law arising out of its order dated the 
14-12-1951. 

(14) The application is allowed with costs. 
Counsel’s fee Rs. 50/- if certified. 

B/R.G.D. Application allowed. 
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SEN AND DEO JJ. (17-4-1953) 

Nathuram Munnalal, Applicant v. Commissioner 
of Income-tax C. P. & Berar, Non-Applicant. 

Misc. Civil Case No. 187 of 1952. 

Income-tax Act (1922), Ss. 13, Proviso and 23(3). 
— Disclosing of basis and manner of computation. 
In a case to which the proviso to S. 13 ap¬ 
plies, the Income-tax officer is bound to dis¬ 
close in his order the basis and the manner 
of computation of the income, gains or pro¬ 
fits, and to disclose the data on which he 
arrives at the result. Case law Ref. 

(Paras 1, 4) 

Held on facts that there was material on 
record to warrant the estimate of the profits 
at the several rates adopted in the case. 

(Para 12) 

Anno: Income-Tax Act, S. 13, N. 5, 8, S. 23, N. 3. 
CASES REFERRED : Paras 

(A) (V32) AIR 1945 Bom 258: 1945-13 ITR 245 4 

(B) (V37) AIR 1940 Sind 92: 1940-8 ITR 159 4 

(C) (V25) AIR 1938 PC 1: 1938-6 ITR 36 (PC) 4 

(D) (V20) AIR 1933 PC 103: 1933-1 ITR 94 (PC) 4 

(E) (V24) AIR 1937 PC 133: 1937-5 ITR 170 5 

(F) (V13) AIR 1926 Nag 180: 21 Nag LR 175 5 

J. M. Thakkar, for Applicant; M. Adhikari, for 
Non-Applicant. 

ORDER : On the dismissal of his applications 
by the Appellate Tribunal under section 66(1), 
Income-tax Act, the assessee made two applications 
under Section 66(2) of the Act, one in respect of 
the assessment year 1945-46 & the other in respect of 
the assessment year 1946-47. They are Miscella¬ 
neous Civil Cases nos. 201 and 202 of 1949. Bv 
an order dated 7-4-1952 this Court required 
the Appellate Tribunal to state the case on the 
questions of law indicated in the order. Accord¬ 
ingly the Tribunal has stated the case and referred 
the said questions of law. They are: 

“(1) Whether in a case to which the proviso to 
section 13 applies, the Income-tax Officer is 
bound to disclose in his order the basis and 
the manner of computation of the income, 
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gains or profits, and to disclose the data om 
which he arrives at the result. 

(2) If the answer to this question is in the 
affirmative, is there any material on record to 
warrant the estimate of the profits at the seve¬ 
ral rates adopted in this case?” 

These questions arise for both the years. 

(2) The assessee, a Hindu undivided family, 
carrying on business in cloth and yarn, has two 
shops at Sagar, one at Bada Bazar and the other 
at Katra locality. According to the Income-tax 
Officer, the method of accounting employed by 
the assessee is such that, in his opinion, income, 
profits and gains cannot be properly deduced 
therefrom. This finding was not disputed. Pro¬ 
viso to section 13 is therefore applicable. In fact, 
the profits for the assessment years 1941-42 and 
onwards were determined under this proviso as 
stated in the statement of the case. 

(3) After reproducing certain extracts from the 
assessment orders for the years 1941-42 to 1945-46, 
the statement of the case proceeds : 

‘‘The Income-tax Officer did not inform the as¬ 
sessee how he was going to compute the asses- 
see's income from his business. The fact that 
no such information was given to the assessee 
by the income-tax Officer was not one of the 
grounds before the Appellate Assistant Commis¬ 
sioner or the Appellate Tribunal. The same 
thing happened in connection with the assess¬ 
ment lor the year 1946-47.” 

In paragraphs 12 to 16 the Appellate Tribunal 
does not state any facts of the case but indicates 
the several ways in which the books of account 
can be manipulated without a proper day-to-day 
stock account. There is no finding of the income- 
tax Officer that the books of the applicant were 
manipulated or that they were rejected. Accord¬ 
ing to the Tribunal : 

“Where the assessee’s books of account are re¬ 
jected the Income-tax Officer has to find out, 
as best as he can, the income earned by the 
assessee in the year of account. Sometimes, the 
Income-tax Officer makes a lump sum addition 
to the income disclosed; sometimes he disallows 
a part of the expenses claimed by the assessee: 
sometimes he applies a percentage rate to the 
sales as disclosed by the assessee’s books; some¬ 
times he applies a rate to the sales as estimat¬ 
ed by him. There is no hard and fast rule 
as to what method he should adopt in a parti¬ 
cular case.” 

* * * * 

After all is said and done, an estimate is an 
estimate. It is a leap in the dark.” 

Tlie Tribunal further states that when an assess¬ 
ment under section 23(3) read with the proviso 
to section 13 comes up before the Appellate Tri¬ 
bunal, comparable cases — there are no two truly 
comparable cases as the Tribunal concedes — are 
brought to its notice by the Departmental repre¬ 
sentative and the assessee, and if the assessee fails 
to prove that the order appealed from is wrong, 
the assessment is maintained. The Tribunal con¬ 
cludes the statement of the case thus : 

“What we want to urge is that once an asses¬ 
see’s books of account are rejected, the best 
that the Income-tax Officer can do is to make 
a reasonable estimate, having regard to all the 
circumstances of the case.” 

(4) The first question admits of only one answer 
and that is in the affirmative. The proviso to 
section 13 does not entitle the Income-tax Office’- 
to have a leap in the dark but requires him to 
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^compute the income “upon such basis and in such 
jmanner as the Income-tax Officer may determine”. 
He has therefore to find out “the basis and the 
manner of computation”. The assessment is under 
section 23 < 3) after hearing such evidence as the 
assessee may produce and such other evidence as 
the Income-tax Officer may require on specified 
points. The Income-tax Officer may use material 
net placed before him by the assessee; but in 
such a case natural justice demands that he 
should give the assessee an opportunity of show¬ 
ing, if he can, that the material is incorrect, 
though the officer is not bound to disclose the 
source of his information. It may be that there 
is an adequate explanation against the informa¬ 
tion sought to be used against the assessee or 
that the Income-tax Officer might be misinform¬ 
ed. Although there is no express provision in the 
Act to require the Income-tax Officer to make 
such disclosure, it is necessary on the principles 
cf natural justice. 

In — ‘Sarupchand Hukamchand in re’, AIR 
1945 Bom 258 (A), Kania Ag. C. J. observed at 
page 260: 

“In fairness and in law, I think, it is the duty 
of the authority entrusted with the task of re¬ 
cording its finding, to give every opportunity 
to the other side to meet the case which the 
authority thought was in existence. Without 
giving such opportunity to the assessees it is 
not proper to rely on any evidence or any fact 
which he ultimately takes into consideration for 
arriving at his conclusion.” 

See also — ‘Commr. of Income-tax v. Firm Khem- 
ehand Ramdas’, AIR 1940 Sind 92 (B). 

The order is appealable and must stand scru¬ 
tiny by an appellate Court. It must therefore 
fie a speaking order. If the basis and manner of 
computation are not disclosed in the order, the 
assessee’s right of appeal may be illusory unless 
the appellate authority refers the matter back to 
the Income-tax Officer to disclose the basis and 
manner of his computation. If the profits are 
computed under this proviso upon a basis deter¬ 
mined by the Income-tax Officer, profits included 
in such computation cannot, be included again in 
the assessment for any subsequent year. 

The burden is on the assessee to prove that the 
profits sought to be assessed were included in the 
assessment for any preceding year. This burden 
cannot be adequately discharged unless the assess¬ 
ment orders disclose the basis and manner of 
computation. If after rejecting the method of 
accounting employed by the assessee, the Income- 
tax Officer were simply to add a particular amount 
to the income returned or to disallow a part of 
the business expenses properly incurred by the 
assessee and allowable under section 10 of the 
Acc, he would not be acting under the proviso 
::o section 13. The Income-tax Officer would be 
acting contrary to law if he were to disallow such 
business expenses or make an addition of a lump 
sum simply on the ground that the trading pro- 
cits cannot be properly determined from the books 
o l account. The Income-tax Officer is not entitl¬ 
ed to discard the evidence of the books of account 
altogether merely because the proviso to section 13 
is attracted. As their Lordships of the Privy 
Council stated in — ‘Commr. of Income-tax. 
Bombay v. Sarangpur Cotton Manufacturing Co. 
Ltd.’. AIR 1933 FC 1 at p. 3 (C): 

“But there may well be more complicated cases 
in which nevertheless, it is possible to deduce 
the true profit from the accounts and the judg¬ 
ment of the Income-tax Officer under the pro- 
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viso must be properly exercised. It is mislead¬ 
ing to describe the duty of the Income-tax 
Officer as a discretionary power.” 

It is certainly not a “leap in the dark”. The 
Income-tax Officer is not entitled to make a guess 
without evidence. ‘Commr. of Income-tax v 
Kameshwarsingh’, AIR 1933 PC 108 at p. 114 (D).’ 

(5) As appears from the concluding observations 
m the statement of the case, the Appellate 
Tribunal does not make a distinction between an 
assessment under section 23 (3) where the proviso 
to Section 13 is invoked, and an assessment “to 
the best of judgment” under Section 23 (4). If 
the Income-tax Officer has made “best judgment 
assessments” under Section 23 (3) in the instant 
case, they are bad in law. Under Section 23 (3) 
the Income-tax Officer has to determine the 
income on the evidence before him produced by 
the assessee or collected by him, while under 
sub-section (4) he acts in the absence of such 
evidence because the assessee is in default in 
supplying information. 

As their Lordships of the Judicial Committee 
stated in — ‘Commr. of Income-tax, U. P. and 
C. P. v. Shop Badri das Ramrai’, AIR 1937 PC 133 
at p. 138 (E) in an assessment under sub-s. (4): 

“He must not act dishonestly or vindictively or 
capriciously because he must exercise judgment 
in the matter. He must make what he honestly 
believes to be a fair estimate of the proper 
figure of assessment, and for this purpose he 
must, their Lordships think, be able to take 
into consideration local knowledge and repute 
in regard to the assessee’s circumstances and 
his own knowledge of previous returns by and 
the assessments of the assessee and all other 
matters which he thinks will assist him in 
arriving at a fair and proper estimate; and 
though there must necessarily be guess work in 
the matter, it must be honest guess work. In 
that sense too, the assessment must be, to some 
extent, arbitrary.” 

As stated in — ‘Pandit Pandurang v. Commis¬ 
sioner of Income-tax’, AIR 1926 Nag 180 at p. 183 
(F), in an assessment under the proviso to S. 13— 

“the taxing authorities must find out the true 
income of the assessee as, after all, income-tax 
is leviable on income, profits and gains and not 
on imaginary sums which do not represent true 
income.” 

We therefore answer the first question in the 
affirmative. 

(6) As regards the second question, unfortu¬ 
nately the statement of the case is not satisfac¬ 
tory. This is evidently due to the view of the 
Appellate Tribunal that the assessment was a 
leap in the dark. Instead of referring the case 
back under Section 66 (4) and wasting consider¬ 
able time, we propose to examine the orders of 
the Income-tax Officer to see if there is any 
material on record to warrant the estimate of 
profits at the several rates adopted by the Income- 
tax Officer. 

(7) The assessee has returned profits by esti¬ 
mate. This is obviously unwarranted. As the 
trading profits could not be properly deduced from 
the account books for want of opening and closing 
shocks the proviso to Section 13 was attracted, 
but that did not entitle the Income-tax Officer 
to reject the books. In tact, the Income-tax 
Officer has not reiected the books as unrelia • 
Ke" reiected the method of deducing the gross 
profits? Under such circumstances the Income- 
tax Officer could have ascertained the rate u. 
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profits from the books of account and from out¬ 
side information of returns and examination of 
books of local merchants in similar circumstances. 

If the assessee fails to satisfy the Income-tax 
Officer as to the correctness of the percentage ot 
profits returned by him. it is open to the officer 
to take a higher percentage consistent with the 
state of trade in the locality or with any special 
circumstances of the assessee which warrant a 
higher rate of profits. As already stated, the 
Income-tax Officer must disclose the basis and 
manner of computation and make his oidei a 

speaking order. , 

( 8 ) For the Bada Bazar shop the Income-tax 

Officer has taken the figures of sales from the 
books of the assessee and estimated the trading 
profits at 15 per cent, for both the yeais. This 
rate was adopted for the preceding assessment 
year 1944-45 and it was maintained in appeal. 
The sales are mostly of handloom and other 
fabrics whose prices were not controlled. Sales 
were retail to a large extent. The Income-tax 
Officer has stated that the prices of handloom 
cloth went higher during the accounting year 
owing to the control of mill-made cloth. There 
is no record of Quantitative and Qualitative paiti- 
culars. It was therefore impossible to deduce the 
percentage from the trading account. As the 
Appellate Assistant Commissioner has stated, he 
had seen higher margin of profits in some cases. 
The Appellate Tribunal was satisfied that this was 
a reasonable percentage of profits. 

( 9 ) As regards the cloth business of the Katra 
Bazar shop, the sales were both of mill-made and 
handloom cloth and the nature of sales was 
wholesale and retail. Although the Appellate 
Assistant Commissioner specifically asked the 
assessee to give a classification of such sales, tne 
assessee expressed his inability to provide the 
necessary information in the absence of the 
necessary details in the books of account. It would 
therefore be proper for the Income-tax Officer to 
determine the percentage as if all sales were 
retail. The Income-tax Officer found great dis¬ 
parity between the figures of purchase and sales 
which can be due to a large margin of profit or 
a heavy opening stock. 

In the absence of any data to show that there 
was an excessive opening stock and in the absence 
of any other check on margin of profit which 
can be gathered from the books of account, the 
Income-tax Officer computed the profits at 12£ per 
cent, on sales as disclosed in the books. This per¬ 
centage was adopted by the Appellate Assistant 
Commissioner for the previous year. As stated by 
him, the account year was better than the pre¬ 
ceding year. Consequently, the assessee must have 
earned higher profits and not lower. This rate 
was maintained by the Appellate Tribunal. 

(10) As regards sales of standard cloth, the 
assessee was entitled to a profit of 3.} per cent, on 
the ex-mill price. In the absence of any details, 
the Income-tax Officer determined the trading 
profits at 1.5 per cent, making allowance for the 
expenses and margin of profits paid to sub¬ 
dealers. It was really very easy for the assessee 
to give proper details of the trading income and 
expenditure under this head and he has not 
chosen to do so. 

(ID The orders of the Income-tax Officer were 
scrutinized minutely by the Appellate Assistant 
Commissioner and he accepted the assessee's con¬ 
tention regarding the trading profits of yarn 
business. 

(12) Under these circumstances we hold that 
Ithere is material on record to warrant the estimate 
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of the profits at the several rates adopted in this 
case. 

(13) Under the circumstances of the case w« 
make no order as to costs. A copy oi this judg¬ 
ment be sent to the Appellate Tribunal under 
Section 6 G (5) of the Act. 

B/R.G.D. Order accordingly. 


1 
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SINHA C. J. AND BHUTT J. (23-10-1953) 

M. A. Waheed, Officiating Assistant Sub-Inspec¬ 
tor of Police Station, Murtizapur, Petitioner v. 
State of Madhya Pradesh. 

Misc. Petn. No. 83 of 1953. 

(a) Constitution of India, Arts. 311, 309, 210 and 
372 — Scope of these articles — Punishment im¬ 
posed on civil servant — Necessity ot proper de¬ 
partmental enquiry. 

The pleasure of the Governor contemplated 

by Art. 310(1) of the Constitution is restrict¬ 
ed to the holding of a post by a civil servant. 

In so far as this is concerned, he can only 
hold the post at the Governor’s pleasure, i.e., 
until he is dismissed, discharged, or reduced 
in rank. If this action is taken it is subject 
to the safeguard provided in Art. 311(1). In 
other respects, the conditions of service, which 
are referable to Art. 309 read with Art. 3/2(lj 
of the Constitution, are guaranteed to the 
civil servant. 

Hence, punishment, whatever its kind, can¬ 
not be imposed on the civil servant unless a 
proper departmental enquiry as may be pres¬ 
cribed in appropriate Rules or Regulations 
has been held and he has been given a rea¬ 
sonable opportunity to defend himself. If, 
therefore, due to the absence of or defect in 
any enquiry, prejudice has been caused to the 
civil servant, it will become a justiciaole matter. 

(Para 10) 

(b) Constitution cf India, Art. 311 (:-) — Guilt 
of civil servant — Departmental enquiry — 
Necessity of. 

Unless a proper departmental enquiry has 
been held, there can be no material on which 
Government can assess the guilt of the civil 
servant concerned and determine the action to 
be taken against him, notice whereof may be 
given under Art. 311 (2) of the Constitution. It 
will be a travesty of justice if without tak¬ 
ing the preliminary steps, Government v.-re 
to determine the punishment simply on the 
basis of the charges that are framed and then, 
make a formal show of complying with 
Art. 311(2) of the Constitution. AIR 1948 
PC 121, Rel. on. (Para 12) 

CASES REFERRED : Paras 

(A) (V39) AIR 1952 Nag 288: ILR (1952) Nag 

105 _ 7 

(B) (’52) Misc. Petn. No. 74 of 1952, D 21-8-1952 

(Nag) 11 

(C) (V40) AIR 1953 Nag 138: ILR (1953) Nag 

522 II 

(D) (’53) Misc. Petn. No. 312 of 1952. D/- 12-8- 

1953 (Nag) II 

(E> (V35) AIR 1948 PC 121: 75 Ind App 225 
(PC) 1* 

R. V. S. Mani. for Petitioner; T. P. Naik, AddL 

Govt. Pleader, for the State. 

ORDER: This is a petition under Art. 226 of the 
Constitution, questioning the validity of the order 
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by which the petitioner has been reduced in rank 
and to a lower stage in a time scale. 

(2) The petitioner entered Police service as a 
Constable in the year 1932. In 1935 he was pro¬ 
moted as Head Constable and was confirmed in 
that post in 1936. Thereafter he was appointed 
as a temporary Sergeant Sub-Inspector on 16-6- 
1942 and was also placed in charge of Special 
Squad, in which capacity his work was appreciated 
by his superior officers. Later he was posted as 
Station Officer, Dabhra, and while working as such 
was selected to officiate as Sub-Inspector in charge 
Anti Corruption Branch, Bilaspur. In October 19^9 
he was posted as Station Officer, Rithi. 

(3) While in charge of Police Station, Rithi, the 
petitioner was served with a notice by the Deputy 
Inspector-General of Police on 3-4-1951 to show 
cause why he should not be reverted as Assistant 
Sub-Inspector for unsatisfactory work. Although 
a copy of the petitioner’s explanation is not in¬ 
cluded in the paper book, we have perused his 
personal file with the Additional Government 
Pleader and find that he had rendered the neces¬ 
sary explanation on 12-5-1951. Without holding 
a departmental enquiry, an order was passed on 
23rd 25th August 1951 reverting the petitioner 
to the post of Officiating Assistant Sub-Inspector 
until further orders, and on 19-9-1951 his name 
was removed from the list of Head Constables and 
Assistant Sub-Inspectors fit for trial as Sub-Inspec- 
'■ors. His appeal to the Inspector-General of 
Police was rejected on 23-8-1953 during the pen¬ 
dency of these proceedings. 

(4) In his order the Inspector-General of Police 
has made the following observations: 

“From a perusal of the record before me. I am 
satisfied that during the period of officiat-ion as 
S. I., he failed to acquire the prescribed special 
qualifications and acquit himself well in that 
post. I, therefore, do not see any reason to in¬ 
terfere with the orders already passed.” 

(5) The validity of the orders passed against the 
petitioner is chaiienged on the following grounds: 

(1) That in the absence of a departmental enquiry 
as prescribed in Regulation 228(a) to (f) of 
the Police Regulations, the orders passed are 
Illegal. 

(2) That in view of Regulation 214(iii) of the 
Police Regulations the double punishment of 
reduction in rank and also to a lower stage in 
the time scale is illegal. 

(3) That the punishment actually awarded is in 
excess of the punishment proposed in the 
show cause notice and is to that extent in¬ 
valid. 

(4) That a show cause notice without a formal 
enquiry docs not constitute “reasonable oppor¬ 
tunity” as contemplated by Art. 311(2) of the 
Constitution, and accordingly the orders pass¬ 
ed are vitiated. 

(6) In Government of Madhya Pradesh, General 
Administration Department, Memorandum No. 
599-1665-11/51. dated 2-2-1952, the question of what 
should be deemed to be reduction in rank within 
the meaning of Art. 311(2) of the Constitution 
was considered, and it was explained that— 

(i) if a person officiating in a higher post is 
reverted to his original post in the normal course, 
i.e. on account, of the cessation of the vacancy 
or the return of the permanent incumbent, or 
failure to acquire prescribed special qualifica¬ 
tions or to pass a prescribed test or depart¬ 
mental examinations, the reversion does not 
amount to reduction in rank; 


(ii) on the other hand, If the officiating person 
is reverted for unsatisfactory work or as a dis¬ 
ciplinary measure, then the reversion amounts 
to reduction in rank, because such a reversion is 
likely to stand in the way of future promotions 
of the Government servant concerned. 

(7) The question is whether the case falls under 
one or the other of the above two clauses. It is 
no doubt true that the Inspector-General of Police 
has framed his order in a manner as if he pur¬ 
ported to act under clause (i) of the Memorandum. 
The ostensible grounds of his order are—(i) that 
the petitioner failed to acquire the prescribed spe¬ 
cial qualifications & (ii) that he failed to acquit him¬ 
self well in the post. It is for the first time at 
this stage that one hears of the petitioner having 
failed to acquire the prescribed special qualifica¬ 
tions. What these special qualifications were have 
not been disclosed to us, and none were mention¬ 
ed in the elaborate charge sheet that was drawn 
up. On the other hand, the second reason is 
tantamount to a charge of unsatisfactory work, 
which was mentioned in the charge sheet. It is, 
therefore, futile to contend that the case is one 
of ordinary reversion and not of punishment. (See 
— ‘M. V. Vichoray v. The State of Madhya Pra¬ 
desh’, AIR 1952 Nag 288 (A) ). 

(8) It was. however, contended that even if the 
action was taken by way of punishment, still as 
Art. 311(2) was literally complied with in so far 
as a show cause notice was given as prescribed, 
the requirement of the Article was satisfied and 
the petitioner can, therefore, have no justiciable 
grievance. The argument was developed thus. 

(9) The contention is that under Art. 310(1) of 
the Constitution every person who is a member 
of a civil service of a State or holds any civil 
post under a State holds office during the pleasure 
of the Governor. This Article overrides Art. 309 
which is subject to the provisions of the Constitu¬ 
tion and is, therefore, limited by Art. 310(1). In 
this view it is urged that the procedure prescribed 
in the Police Regulations for regulating punish¬ 
ment, as ultimately referable to Art. 309 read with 
Art. 372(1), cannot affect the pleasure of the Gover¬ 
nor under Art. 310(1) of the Constitution, and, 
therefore, failure to hold a departmental enquiry 
in accordance with the said Regulations cannot 
be a ground for interference under Art. 226. 

(10) It appears to us that the pleasure of the 
Governor contemplated by Art. 310(1) of the Con¬ 
stitution is restricted to the holding of a post by 
a civil servant. In so far as this is concerned, he 
can only hold the post at his pleasure, i.e. until 
he is dismissed, discharged, or reduced in rank. 

If this action is taken it is subject to the safe¬ 
guard provided in Art. 311(1). In other respects, 
the conditions of sendee, which are referable to 
Art, 309 read with Art. 372(1) of the Constitution, 
are guaranteed to the civil servant. In this view, 
punishment, whatever its kind, cannot be imposed 
on the civil servant unless a proper departmental 
enquiry as may be prescribed in appropriate Rules 
or Regulations has been held and he has been 
given a reasonable opportunity to defend him¬ 
self. If, therefore, due to the absence of or defect 
in any enquiry, prejudice has been caused to the 
civil servant, it will, in our opinion, become a 
justiciable matter. 

(11) In — ‘Dongarsingh v. The State’, Misc. Petn. 

No. 74 of 1952. D/- 21-8-1952 (Nag) (B), it was 
held that discharge of the petitioner from the 
Police Force without a departmental enquiry was 
not in accordance with law and was, therefore, 
liable to be set aside. Similarly in — ‘Tribhuwan- 
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nath v. Government, Union of India’, AIR 1953 
Nag 138 (C) discharge of the petitioner from ser¬ 
vice was set aside on the ground that the depart¬ 
mental enquiry held against him was not proper. 

In — ‘Rajeram Malik v. The Stale, Misc. Petn. 
No. 312 of 1952, D/- 12-8-1953 (Nag) (D), it was 
held that dismissal of a Sub-Inspector of the 
Madhya Pradesh Police Force on the basis of the 
departmental enquiry made by the officials of 
Hyderabad State, where he was deputed for service, 
was not legal and was, therefore, liable to be 

quashed. 

In this case the view held in this Court in the 
past that its jurisdiction is not restricted only to 
cases where there has been an infraction of the 
Constitution, but extends also to cases where the 
Police Act or Regulations have been infringed was 
cited with approval. For purposes of the present 
case, it is not necessary to consider whether uhe 
departmental enquiry held under Regulations or 
by officers, other than those of this State, is in¬ 
effectual as a basis for imposing punishment. We 
have cited this decision only for the limited pur¬ 
pose of showing that a full and proper depart¬ 
mental enquiry has consistently been held in this 
Court as a primary condition for imposing punish¬ 
ment. If, therefore, there has been no depart¬ 
mental enquiry, and thereby prejudice has been 
caused to the civil servant concerned, the punish¬ 
ment imposed on him cannot be maintained. As 
at present advised, we are not prepared to depart 
from this view. 

(12) There is another aspect of this question 
which we would like to stress. In our opinion, 
unless a proper departmental enquiry has been 
held, there can be no material on which Govern¬ 
ment can assess the guilt of the civil servant 
concerned and determine the action to be taken 
against him, notice whereof may be given under 
Art. 311(2) of the Constitution. In — ‘High 
| Commissioner for India v. I. M. Lall’. AIR 1948 
ipc 121 (E), where their Lordships of the Privy 
Council were considering the scope of an analogous 
provision in S. 240(3), Government of India Act, 
1935, it has been held that even where a civil 
servant had the benefit of a departmental enquiry, 
it is necessary for Government to come to a 
definite conclusion on the charges and determine 
provisionally the actual punishment to be em¬ 
bodied in the show cause notice. Their Lordships 
also approved of the following observations of the 
Federal Court, viz.,— 

“ v v x it seems to us that the section 


(Mudholkar and Choudhuri JJ») 

Govemment were to determine the punishment 
simply on the basis of the charges that are framed 
and then make a formal show of complying with 
Art. 311(2) of the Constitution. This cannot be 
deemed to be a proper observance of this Article,: 
apart from the question whether the Rules or 
Regulations dealing with departmental enquiries 
are obligatory on the Government. 

(12A) In the instant case there were contradic¬ 
tory remarks on the petitioner's work as Station 
Officer, Rithi. Those of the Circle Inspector were 
favourable, while those of the Sub-Divisional Officer 
and Additional Deputy Superintendent of Police 
were adverse. We have perused the explanation 
oi the petitioner to the charges which contained 
only the latter remarks, and we find that it 
required proper investigation before the charges 
could reasonably be held to be proved. 

It is surprising that without any enquiry into 
the correctness of the adverse remarks ‘vis-a-vis 
the previous state of the Police Station and the 
difficulties under which the petitioner worked, the 
remarkably successful career of the officer was 
suddenly given a set back, probably on the assump¬ 
tion that just because the said remarks were 
made by superior officers, they must be deemed to 
be correct. It is regrettable that the lapse that 
was committed was, at a late stage, sought to be 
regularised bj’ showing that the action taken was 
only in the normal course of reversion and did 
not amount to punishment. We would like to 
bring to the notice of Government that such pro¬ 
cedure is not likely to create confidence in the 
ranks of Police Officers in the justice of the dis¬ 
ciplinary actions and would not. therefore, be con¬ 
ducive to the efficiency of the Service. 

(13) The impugned orders are set aside ana it is 
directed that if Government propose to take fur¬ 
ther action against the petitioner, it should be on 
the basis that the position that he held before the 
action was taken was not at any time affected. 

(14) The petition is allowed with costs. Counsel’s 
fee Rs. 50/-. The amount of the out-standing 
security be refunded to the petitioner. 

A/V.S.B. Petition allowed. 
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State Government, Madhya Pradesh, Appellant 
v. Vishwanath Nidhanji and others, Accused-Res- 




requires not only notification of the action pro¬ 
posed but of the grounds on which the authority 
is proposing that the action should be taken and 
that the person concerned must then be given 
a reasonable time to make his representations 
against the proposed action and the grounds on 
which it is proposed to be taken.” _ 

The decision of their Lordships postulates that 
a case must first be made out against the civil 
servant concerned and action determined provi¬ 
sionally on that basis, before a show cause notice 
is given. This cannot evidently be done unless 
there is initially a proper departmental enquiry 
in which full opportunity has been given to the 
civil servant to defend himself. Article 311(2) 
comes into play only after this preliminary action 
has been taken. Another opportunity has then 
to be given to the civil servant to show cause 
against the proposed punishment, on the basis of 
the grounds on which Government have provi¬ 
sionally determined it. It would be a travesty of 
justice if without taking the preliminary steps, 


Criminal Appeal No 288 of 1952, from Order of 
First Addl. Sessions J., Amravati, 24-5-1952. 

(a) Criminal P. C. (1898), Ss. 422, 512, 540A and 
87 — Appeal against acquittal — Non-service of 
notice on absconding accused — Effect. 

Before an appeal against an acquittal can 
be heard against a respondent, he must be 
served w r ith a notice under S. 422, Criminal 
P. C. It may be that a respondent may be 
absconding, nevertheless that would be no 
ground for hearing an appeal in his absence. 
The Court may issue a proclamation against 
an absconding respondent under S. 87, Cr. P. C. 
but issue of a proclamation is not equivalent 
to a substituted service. If an accused person 
despite proclamation remains absent all that 
the Court can do is to attach his property. 

(Para 11) 

The Code does not set out the procedure to 
be adopted where personal service of the notice 
under S. 422, cannot be effected. S. 512 or 
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S. 540A, Criminal P. C., does not apply to an 
appeal. In the absence of such a provision 
which would enable a Court to proceed \ftth 
an appeal in the absence of an absconding 
accused, the Court has no option but to ad¬ 
journ the case till such time as he is served 
or he appears before the Court. Cri. App. 
No. 1 of 1950 D,- 6-10-50 (SC-, Rel. on. 

(Fara 11) 

Anno: Cr. P. C., S. 422. N. 1. 

1949 Mitra: S. 422 (Topic discussed in N. 1 to 
S. 422 in AIR Com. extra). 

Cr. P. C., S. 422, N 3 

1949 Mitra: S. 422, F. 1242, N. “To whom ... . 
given”, Paras 3. 4. 

Cr. P. C., 6. 540, N. 2. 

1949 Mitra: S. 540 (Topic discussed in N. 2 to 
S. 540 in AIR Com. extra). 

Cr. P. C., S. 87, N. 2. 

1953 Mitra: S. 87, P. 161, N. 133. “conditions.. 

....proclamation” (1 Pt. extra in N. 2 to S. 87 
in AIR Com.) 

(b) Criminal P. C. (1898), Ss. 417, 422 — Appeal 
by State against acquittal of several accused — 
Notice under S. 422 net served on one owing to 
his absconding — Appeal may be split up and 
heard against accused other than the absconding 
one. AIR 1944 Cal 234 and Cri. App. No. 253 of 
1949, D - 21-7-1950 (Nag), Relied on. (Paras 5, 6) 

Anno: Cr. P. C., S. 422, N. 1. 

1949 Mitra: S. 422 (Topic discussed in N. 1 to 
S. 422 in AIR Com. extra). 


CASES REFERRED : Paras 

(A) (’50) Cri Appeal No. 253 of 1949, D/- 21-7- 

1950 (Nag) 5 , 6, 11 

(B) (V31) AIR 1944 Cal 234: 46 Cri LJ 31 6 

(C) (’52) Cn Appeal No. 129 of 1951, D -14-3- 

1952 (Nag) 7 

(D) (’50) Cri Appeal No. 1 of 1950 D - 6-10- 

1950 (SC) 9 


W. K. Sheorey, Addl. Govt. Pleader, for the 
State; S. P. Kotwal, for Respondents. 

JUDGMENT : This is an appeal by the State 
Government under S. 417. Criminal P. C.. against 
the acquittal of the respondents by the First 
Additional Sessions Judge. Amravati. All the res¬ 
pondents were tried jointly along with three other 
persons, Balwantsingh, Ramchandra and Chauth- 
mal. The respondents were charged with offences 
under Ss. 396 and 120-B, I. P. C. whereas the 
other three persons, were tried for offences under 
Ss. 399 and 120-B. I. P. C. The respondent Cham- 
pat was also charged with the offence under 
S. 302, I. P. C. and tried for the same. The Court 
of Session acquitted the respondents and other 
three persons of the offences for which they were 
tried. The State Government has not appealed 
from the acquittal of the three persons other than 
the respondents and has confined its appeal to 
the acquittal of the respondents of the offence 
under S. 396, I. P. C. 

(2) After the admission of the appeal, this Court 
ordered issue of notices to the respondents under 
S. 422, Criminal P. C. Notices were served only 
on respondents Maroti Dhobi. Gangaram and 
Champatrao but not on respondent Vishwanath. 

(3) On 16-2-1953 an application was made cn 
behalf of the State for issue of a proclamation 
under S. 87, Criminal P. C., against Vishwanath. 
On 24-2-1953 this Court passed the following order 
on the application: 


“Shri W. B. Pendharkar for the State and Shri. 1 
Kotwal for the pauper accused persons are- 
heard. The application for issue of proclama¬ 
tion is supported by an affidavit. As respondent- 
no. 1 Vishwanath was not found, he could not 
be arrested ana the notice under S. 422, Crimi¬ 
nal P. C., could not also be served on him. We¬ 
ave _ satisfied that there is reason to believe that 
he is either absconding or concealing himself so 
that the warrant may not be executed. Issue 
proclamation under S. 87, Criminal P. C., and 
V, be published in the manner laid down in 
sub-sec. (2) of S. 87.' 

(4) The proclamation was reported to have beeh 
duly published and therefore the case was set- 
down for hearing before Hemeon J. and one of 
us (Choudhuri J.) on 30-6-1953 when the follow¬ 
ing order was passed : 

“ . . . The Additional Government Pleader 
requests one month’s time to receive instruc¬ 
tions on the point whether the appeal be pro¬ 
ceeded with except against the absconding ac¬ 
cused — Vishwanath — who is absent though a 
proclamation was published under S. 87, Crimi¬ 
nal P. C., for his appearance in this Court today. 

One month’s time granted.” 

(5) Thereafter the appeal came up before us. 
on 4-8-1953. On that date we ordered that we 
would hear the appeal in respect of the respon¬ 
dents other than Vishwanath as was done in — 
‘Provincial Govt. C. P. & Berar v. Shyamlal’, Cri. 
Appeal No. 253 of 1949, D/- 21-7-1950 (Nag) (A) 
and deferred our order regarding Vishwanath till 
the conclusion of the hearing of the appeal 
against Maroti Dhobi, Gangaram and Champat¬ 
rao. On 12-8-1953, the arguments in the appeal 
were concluded and we ordered that the appeal 
with regard to Vishwanath shall remain pending 
‘sine die’ and that we would give reasons for this 
direction in our judgment. 

(6) The course which we followed of splitting up 
the appeal was, as we have already mentioned, 
followed by this Court in one case in the past 
— ‘Cri. Appeal No. 253 of 1949. D/- 21-7-1950 (Nag) 
(A), in which the Division Bench consisting of 
Hidayatullah J. and one of us (Mudholkar J.) 
observed as follows : 

“Section 422, Criminal P. C., makes it obligatory 
on the Court to cause notice of appeal under 
S. 417, Criminal P. C., to be served on the ac¬ 
cused person whose acquittal is challenged. The 
Criminal P. C. does not set out the procedure 
to be adopted where personal service of the 
notice cannot be effected on the accused person. 
What course should be followed in case personal 
service cannot be effected because the correct 
address of an accused person is not known, is 
not a matter which we are required to deal with 
at the moment. It may be that in such a case 
the provisions of S. 87, Criminal P. C., could 
be used by analogy. But even then, it is neces¬ 
sary to show that the accused person has either 
“absconded” or is “concealing himself” with a 
view to avoiding service of notice on him. That- 
being the position, the appeal cannot go on in 
so far as Shyamlal and Champa are concerned. 

It would, however, be most undesirable to ad¬ 
journ the whole appeal because such a course 
will not be fair to the remaining twelve res¬ 
pondents who have already had to appear m 
this Court a number of times and against v/nom 
the appeal has been pending for seven or eight 

months. We think that the appropriate course 

to be followed should be the one adopted oy 
a Division Bench of the Calcutta High Co 
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in the case reported in — ‘Supdt. and Legal 
Remembrancer v. Golok Tikadar*, AIR 1944 Cal 
234 (R). In that case, notices were served only 
on 40 out of 58 accused persons, and it was 
argued that as only one appeal had been pre¬ 
sented, it cOuld not be heard until all the ac¬ 
cused persons named in the memo of appeal 
had been served. The learned Judges, however, 
held that there had been in effect 58 appeals 
against 58 different accused persons and that 
there would be no legal bar to the separate 
hearing of the appeal against each separate ac¬ 
cused person. They also observed that it was 
convenient to consolidate the appeals against 
the appearing respondents though it was r.ot 
legally necessary so to do. They therefore pro¬ 
ceeded to hear the appeal against those of the 
accused persons who had been served and left 
over the appeal in so far as those who had 
not been served were concerned. Accordingly, 
we proceed with the appeal in so far as res¬ 
pondents other than Shyamlal and Champa are 
concerned and separate the appeal as against 
each of these two latter persons.” 

Here too, it would not be fail* to the respondents 
who are served and represented before us to be 
kept in suspense regarding their fate till such 
time as Vishwanath could be found or served with 
che notice of appeal. 

(7) Having heard the appeal against the res¬ 
pondents other than Vishwanath we decided to 
adjourn the appeal ‘sine die’ in so far as Vishwa¬ 
nath is concerned. The course which we have 
taken in this case is different from that taken 
by this Court in — ‘The State v. Hanumat’, Cri. 
Appeal No. 129 of 1951, D14-3-1952 (Nag) (C). 
That was also an appeal by the State Government 
against the acquittal of the respondent. There 
was however only one respondent to that appeal. 
The respondent was not served with a notice of 
appeal and therefore a proclamation under S. 87, 
Criminal P. C., was issued by this Court. Evi¬ 
dence was also recorded by this Court that the 
respondent was absconding. The respondent was 
represented in this Court by a counsel appointed 
by the State Government for defending him. This 
was regarded by the Division Bench consistng of 
Hemeon and Sen JJ. to be sufficient compliance 
with the requirements of the law and the appeal 
was heard and decided by this Court. In the con¬ 
cluding paragraph of the judgment the learned 
Judges observed as follows : 

‘‘We may point out that the respondent could 
not be personally served under S. 422. Criminal 
P. C., and the warrant of arrest could not be 
executed as he has absconded. Proclamation was 
issued under S. 87, Criminal P. C. He has not 
been arrested so far and has not put in appear¬ 
ance in this Court. Shri Samiullah Khan, an 
advocate of this Court, was engaged by the 
State Government as a counsel on his behalf. 
He argued the case and supported the judgment 
of acquittal. Steps will be taken by the Dis¬ 
trict Magistrate to arrest him and send him to 
prison for carrying out the sentence.” 

(8) The respondent then went up in appeal 
against the decision of this Court to the Supreme 
Court. Their Lordships set aside the decision of 
this Court and in the course of the judgment 

observed : 

“It is contended on behalf of the appellant that 
no notice, under S. 422, Criminal P. C., was 
served on him of the appeal filed by the State 
Government in the High Court. It is clear 
lrom the record that though a notice was issued, 
it was not served on the appellant as he was 


not traceable. We are, therefore, of the opinion 
that the order of the High Court converting 
his acquittal into a conviction without serving 
a notice on him, as provided in S. 422, Crimi¬ 
nal P. C. is bad and must be set aside. An 
opportunity must be aflorded to the appellant 
to contest the appeal preferred by the State 
Government in the High Court. In the result, 
therefore, we set aside the order of the High 
Court convicting him on the charge made 
against him and remand the appeal to that 
Court for rehearing in accordance with the pro¬ 
visions of law.” 

(9) After the remand of the appeal by the 
Supreme Court the respondent was actually serv¬ 
ed, arrested and produced in Court. Thereafter the- 
appeal was heard and decided on merits. 

(10) There is yet another decision of the Supreme 
Court in a case which was taken up in appeal 
from the decision of this Court. That appeal is 
— ‘Dwarkaprasad v. The State , Criminal Appeal 
No. 1 of 1950, D/- G-10-1950 (SC> <D). In that 
case also the acquittal was set aside by this Court 
even though notice under S. 422, Criminal P. C., 
was not served on the respondent. Dealing with 
the matter their Lordships observed : 

“One thing, however, is clear, that although it- 
was an appeal from a judgment of acquittal^ 
r .o notice was served upon the accused as is 
required under S. 422, Criminal P. C. The pro¬ 
vision of the section, as its language shows, is 
mandatory and a compliance with it an essen¬ 
tial preliminary to the hearing of the appeal. 

J he arrest of the accused under a non-bailable 
warrant cannot be the substitute of a notice of 
appeal as is required under law. Neither the 
warrant, nor any return in token of its oeing 
executed is in the record and obviously the 
warrant could not contain the particulars which 
should be contained in a notice under S. 422, 
Criminal P. C.” 


Shri Singhai had appeared in this Court as coun¬ 
sel for the respondent Dwarkaprasad having been 
engaged by the father of Dwarkaprasad. Accord¬ 
ing to their Lordships this was not sufficient and 
that the respondent could not be deemed to have 
been duly represented in the appeal. 


(11) These decisions of their Lordships leave no 
doubt whatsoever that before an appeal against 
an acquittal can be heard against a respondent, 
ne must be served with a notice under S. 422, 
Criminal P. C. It may be that a respondent may 
be absconding nevertheless that would be no 
ground for hearing an appeal in his absence. 
Where a person accused of an offence is abscond¬ 
ing, S. 87, Criminal P. C. empowers the Court to 
issue a proclamation against him. Issue of a pro¬ 
clamation however is not equivalent to a substi¬ 
tuted service. Indeed, as was pointed out in — 
‘Cri. Appeal No. 253 of 1949, D/- 21-7-1950 (Nag) 
(A)’, the Criminal P. C. does not set out the pro¬ 
cedure to be adopted where personal service of 
the notice under S. 422, Criminal P. C., cannot 
be effected on the accused person. If an accus¬ 
ed person despite proclamation remains absent all 
that the Court can do is to attach his property. 
If an accused person was wanted for a trial before 
a Magistrate or the Court of Session and was ab¬ 
sconding. all that could be done would be to re¬ 
cord evidence in his absence under S. 512, Criminal 
P. C. Where the person is not the sole accused 
but is tried along with one or more accused per¬ 
sons and is absconding then under S. 540A, Crimi¬ 
nal P. C., the Judge or Magistrate has discretion, 
either to adjourn such inquiry or trial, before him*. 
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or order that the case of the absconding accused 
.be taken up or tried separately. Of course, neither 
S. 512 nor section 540A, Criminal P. C., applies 
j'co an appeal. We have referred to them only to 
.show the importance which is attached by the 
Court to the presence of an accused person in 
Court or to his representation before it. In our 
judgment in the absence of a provision which 
would enable a Court to proceed with an appeal 
in the absence of an absconding accused we nave 
;no option but to adjourn the case in so far as 
iVishwanath is concerned till such time as he is 
'served or he appears before this Court. 

* * * * 

(22) Accordingly we allow the appeal, set aside 
the acquittal of each of the three respondents, 
convict each of them under S. 396. I. P. C. and 
sentence them to suffer rigorous imprisonment for 
seven years. 

3 D.R.R. Order accordingly. 


A.I.K. 1951 NAGPUR 234 (Vol. 41, C.N. 78) 

HIDAYATULLAH AND R. KAUSHALENDRA RAO 
JJ. (17-3-1952). 

Uttamchand Motilal, Judgment-debtor, Appel¬ 
lant v. Sheolal Hiralal, Assignee of Decree-holder, 
Respondent. 

Misc. Second Appeal No. 128 of 1950, from an 
order of Dist. J., Akola, D/- 10-8-1950. 

(a) Civil P. C. (1908), S. 11 — Execution pro¬ 
ceedings. 

The judgment-debtor raised an objection 
about the executability of the decree. Held 
that there being no decision on the objection 
the dismissal of the application for default 
of the decree-holder could not be held to con¬ 
clude the question about the maintainability 
of the application. AIR 1941 Nag 152; AIR 
1937 Mad 289; AIR 1929 Bom 217, Rel. on. 

(Para 6) 

Anno: C. P. C., S. 11, N. 23, ‘fifthly’. 

(b) Civil P. C. (1908), S. 145, O. 21, R. 16, Second 
proviso — Surety for judgment-debtor becoming 
assignee of the decree. 

For the operation of the second proviso to 
R. 16, there must first be a decree for the 
payment of money against two or more per¬ 
sons. Even if the decree be against two per¬ 
sons, the proviso cannot be invoked unless 
the decree is one against them jointly. The 
proviso has equally no application where the 
decree is transferred to one of the defendants 
in the suit against whom no decree was passed 
or to his benamidar. Where the decree was 
only against A and in the course of the execu¬ 
tion proceedings B became a surety to the 
judgment-debtor the second proviso to R. 16 
of O. 21 is not applicable to the surety who 
seeks to execute the decree on its assignment 
to him by the decree-holder. The surety is 
not liable because of the decree being against 
him but because of his own undertaking. So 
when the decree is transferred to the surety, 
there is no merger of any right given by the 
decree with any liability imposed by it. As 
the surety acquires rights in the decree, his 
-own liability as a surety is extinguished. But 
the liability of the person against whom there 
is the decree remains. Case law rel. on. 

(Paras 9, 11, 32) 

Anno: C. P. C., S. 145, N. 3; O. 21, R. 16, N. 16; 

O. 21, R. 16, N. 17. 


(c) Civil P. C. (1908), O. 21, R, 16 — Inadequacy 
or absence of consideration. 

The judgment-debtor cannot prevent the 
assignee from executing the decree on the 
ground of inadequacy or absence of considera¬ 
tion. AIR 1919 Mad 123; AIR 1932 Mad 327, 
Rel. on. (Para 12) 

Anno: C. P. C., O. 21, R. 16, N. 11. 

CASES REFERRED : Paras 

(A) (V28) AIR 1941 Nag 152: 194 Ind Cas 641 6 

(B) (V24) AIR 1937 Mad 289: 166 Ind Cas 72 6 

(C) (V16) AIR 1929 Bom 217: 118 Ind Cas 700 6 

(D) (V12) AIR 1925 All 117: 47 All 86 7 

(E) (V19) AIR 1932 Pat 163: 11 Pat 94 7 

(F) (’49) S. A. No. 478 of 1945, D/- 14-12-1949 

(Nag) 7 

(G) (V20) AIR 1933 Cal 919: 60 Cal 1181 7 

(H) (V23) AIR 1936 PC 258: 164 Ind Cas 17 

(PC) 7 

(I) (’08) 32 Bom 195: 10 Bom LR 89 9 

(J) (V29) AIR 1942 Sind 83: ILR (1942) Kar 168 9 

(K) (’ll) 38 Cal 754: 9 Ind Cas 862 10 

(L^ (V27) AIR 1940 PC 167: ILR (1940) 2 Cal 

493 (PC) 10 

(M) (V6> AIR 1919 Mad 123: 49 Ind Cas 141 12 

(N) (V19) AIR 1932 Mad 327: 137 Ind Cas 715 12 


M. N. Phadke, for Appellant; S. N. Kherdekar, 
for Respondent. 

JUDGMENT: This appeal is by the judgment- 
debtor. A decree was passed against the judg¬ 
ment-debtor by the High Court of Judicature at 
Bombay in Summary suit no. 1529 of 1936, on 9-2- 
1937, for Rs. 2,126/7 and costs. The decree was in 
favour of the Aero and Motor Company. It was 
transferred for execution to the District Judge, 
Akola. Two certificates were forwarded by the 
Bombay High Court to the District Judge, Akola 
one for costs and the other for the principal 
amount. 


(2) On 31-8-1937 the decree-holder took out 
execution against the judgment-debtor for re¬ 
covery of the decretal amount. One Bajranglal 
stood' surety for the judgment-debtor on 7-9-1937. 
The execution for the recovery of costs was dis¬ 
missed as fully satisfied on 19-11-1943. The decree 
was assigned in favour of the respondent Sheolal 
on 25-11-1943. On an application made by the 
assignee in the Bombay High Court his name was 
substituted in place of the original decree-holder. 
The assignee thereafter made an application for 
execution at Akola on 13-10-1948. 


(3) Both the Courts found that Bajranglal 
adopted the course of purchasing the decree 
benami in the name of Sheolal to get him discharg¬ 
ed from the decree. While the original deciee- 
holder was trying to realise the decretal amount 
from the surety Bajranglal, the latter de ^red that 
the amount shoud be realised from the judgment- 
debtor Uttamchand. 


4) The contention of the surety was that his 

jility would arise only on the decree-holder s 

lure to realise from Uttamchand. The matter 
s taken up to the High Court, but the conten- 

n failed. So the case must now be = 0 " s ‘ de !®g 
the footing that Bajranglal purchased the 

:ree benami in the name of Sheoial. 

5) The main ground of objection by the judg- 

nt debtor was that the assignee Sheolal was 
relv a benamidar for the surety Bajranglal and 
•refore the decree was inexecutable because of 
5 second proviso to R. 16 of O. 21, C. • » 

11 as the principle of merger. 
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(6) It is also contended that because the decree- 
holder allowed the last execution application to be 
dismissed for default on 26-4-1948 on the judg¬ 
ment-debtor’s raising an objection about the exe- 
cutability of the decree, the Court must be deemed 
to have decided the question against the decree- 
holder. According to the judgment-debtor, the 
question of executability must be considered ‘res 
judicata’. It will be convenient to dispose of this 

1 latter contention. There was no decision on the 
objection and the dismissal of the application for 
default of the decree-holder cannot be held to con¬ 
clude the question about the maintainability of 
'the application. See — ‘Nathmal v. Balkrishna', 
AIR 1941 Nag 152 (A); ‘(Firm) Lachiram Santhok- 
chand Ameechand v. (Firm) Tarachand Javapup- 
ji\ AIR 1937 Mad 289 (B), and — ‘Lashmibai v. 
Ravji\ AIR 1929 Bom 217 (C). 

(7) To the objection of the judgment-debtor 
that the decree is inexecutable because of the 
second proviso to R. 16 0 f*O. 21, Civil P. C., the 
decree-holder answers that the question whether 
the assignee could execute the decree or not is 
‘res judicata’ because the point ought to have been 
raised by the judgment-debtor in the Bombay 
High Court. According to the respondent, the 
judgment-debtor not having raised the point at 
that stage was precluded from agitating the ques¬ 
tion in the Akola Court when the former applied 
for execution of the decree. Reliance is placed 
upon — ‘Dwarka Das v. Muhammad Ashfaqullah’, 
AIR 1925 All 117 (D), and — ‘Prithvi Chand v. 
Satya Kinkar Das’, AIR 1932 Pat 1G8 (E). To 
this the judgment-debtor replies relying on 
— ‘Baburao v. B. R. Vyankatchalam’, S.A. No. 473 
of 1945 D/- 14-12-1949 (Nag) (F), and — , Gopen- 
draprasad v. Ramkishore’, AIR, 1933 Cal 919 (G). 
that an objection to the executability of the decree 
can be taken not when the question of substitution 
of the assignee of the decree was being determined 
but when the assignee moves for execution of the 
decree. 

Further, the judgment-debtor argues that the 
question of ‘res judicata’ was not pleaded in the 
executing Court. It is urged that without raising 
a specific plea or having an issue framed on the 
question of ‘res judicata’, the decree-holder cannot 
plead the order of the Bombay High Court substi¬ 
tuting Sheolal in place of the original decree- 
holder as concluding the question whether the 
respondent can execute the decree. In support of 
this, the judgment-debtor invites our attention to 
— ‘Jagadish Chandra Deo Dhabul Deb v. Gour 
Hari’, AIR 1936 P.C. 258 (H). If the main argu¬ 
ment of the judgment-debtor that because of the 
proviso to R. 16 of O. 21 or the principle of merger 
the respondent cannot execute the decree fails on 
its merits, it is, in our opinion, not necessary to 
decide the question of ‘res judicata’ based upon 
the omission of the judgment-debtor to raise the 
objection about the executability of the decree in 
the Bombay High Court or the omission of the 
decree-holder to plead Tes judicata’ in the execut¬ 
ing Court. Accordingly we propose to examine the 
main contention in the case. 

(8) The second proviso to rule 16 runs: 

“Where a decree for the payment of money 
against two or more persons has been trans¬ 
ferred to one of them, it shall not be executed 
against the others.” 

The contention of the judgment-debtor is that the 
decree was against himself as well as Bajranglal. 
the surety, and on the finding that the assignee 

is but a benamidar for the surety, the decree 
becomes inexecutable against the appellant, the 


remaining judgment-debtor. The appellant refers 
to section 145 of the Code of Civil Procedure to 
show that the surety must be considered as a 
person against whom there is a decree. 

(9) For the operation of the second proviso to 
rule 16, there must first be a decree for the pay¬ 
ment of money against two or more persons. 
Even if the decree be against two persons, the pro¬ 
viso cannot be invoked unless the decree is one 
against them ‘jointly’. See — ‘Anant Vinayak v. 
Nagappa Subraya’, 32 Bom 195 (I). The proviso 
has equally no application where the decree is 
transferred to one of the defendants in the suit 
against whom no decree was passed or to his 
benamidar. See — ‘Isso v. R,attanchand’, AIR 
1942 Sind 83 (J). In the present case, the decree 
was only against the appellant. It is in the course 
of the execution proceedings that Bajranglal be¬ 
came a surety to the judgment-debtor. 

It is true that the surety made himself liable 
to the decree-holder for the default of the judg¬ 
ment-debtor. Because under S. 145 a decree may 
be executed against a person who becomes liable 
as surety for the performance of the decree, it 
does not follow that the decree itself must be 
considered as one against two persons. The liabili¬ 
ty of the surety is not primarily under the decree. 
His liability is an accessary or a secondary one. 
He is a person who has taken upon himself the 
liability of another i.e. the liability of the party 
against whom the decree was originally passed. 

(10) Section 145 does not say that a person who 
has become liable as surety shall be deemed to be 
a judgment-debtor under the decree. The very 
fact that it is expressly provided in the section 
that for the purposes of appeal the surety shall 
oe deemed a party within the meaning of S. 47 
Civil P. C., makes it clear that the true position 
is that he cannot be regarded as a person against 
whom there is a decree for the payment of money. 
He is fictionally so regarded for the purpose spe¬ 
cified under that section. The fiction must there¬ 
fore be limited to the purpose indicated by the 
context and cannot be given a larger effect. See 
— ‘Srinibash Prasad v. Kesho Prasad Singh’, 33 
Cal 754 at p. 776 (K) and — ‘Radha Kissen v. 
Durga Prosad’, AIR 1940 PC 167 at p. 170 (L). 

(11) We agree with the decision of the Court 
below that the second proviso to R. 16 of O. 21, 
is not applicable to a surety who seeks to execute 
the decree on its assignment to him by the de¬ 
cree-holder. 

(12) The argument that the decree on its trans¬ 
fer to the surety becomes inexecutable on the prin¬ 
ciple of merger is also without force. The surety 
is not liable because of the decree being against 
him but because of his own undertaking. So 
when the decree is transferred to the surety, there 
is no merger of any right given by the decree 
with any liability imposed by it. As the surety 
acquires rights in the decree, his own liability as 
a surety is extinguished. But the liability of the 
person against whom there is the decree remains. 
In the present case fraud is not alleged. The 
question of consideration for the assignment is 
really immaterial. The judgment-debtor cannot 
prevent the assignee from executing the decree on 
the ground of inadequacy or absence of considera¬ 
tion. See — ‘Thimma Reddi v. Subba Reddiar’, 
AIR 1919 Mad 123 (M) and — ‘Venkataramanuj- 
amma v. Chinna Venkata Reddi’, AIR 1932 Mad 
327 (N). 

(13) The matters covered by grounds nos. 9 and 
10 of the memorandum of appeal were not pressed 
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at the hearing and need not therefore be 
considered. 

(14) The appeal is dismissed with costs. 
B/D.H.Z. Appeal dismissed. 
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MANGALMURTI AND DEO JJ. (28-8-1953) 

Firm Shriram Haracharandas Khamgaon. Appel¬ 
lant v. The President, The Cotton Seed Forward 
Delivery Managing Association Ltd., Khamgaon, 
and others Respondents. 

Misc. First Appeal No. 30 of 1950. from order of 
Addl. Dist. J., Khamgaon, D/- 23-12-1949. 

(a) Arbitration Act (1940), Ss. 14 (2) and 30 
— Award not filed — Application for setting 
aside award — Maintainability. 

Under S. 14 (2), Arbitration Act, either the 
original award or a copy signed by the arbi¬ 
trators has to be filed in Court. If an award 
or its copy is in fact filed in Court by a party, 
it is not a valid filing under S. 14 (2) unless 
the party has the authority of the arbitra¬ 
tors or umpire. This authority of the arbi¬ 
trators or umpire has to be specifically alleged 
and proved. AIR 1953 S. C. 313 Rel. on. 

(Para 6) 

An application for setting aside an award 
on the grounds stated in S. 30 of the Arbi¬ 
tration Act cannot be made unless the award 
is filed under S. 14 (2). (Para 7) 

Anno: Arbn. Act, S. 14, N. 2. S. 30, N. 2. 

(b) Arbitration Act (1940), S. 1 — Arbitration 

agreement — Construction — Cotton-seed Forward 
Delivery Managing Association, Arts. 7 (c), 15 

and 17 — Construction — (Arbitration Act (1940) 
Sch. 1, Cl. 2) — Arbitration agreement — Con¬ 
struction). 

Article 7 (c) regarding the quorum of the 
Aopeal Committee is not only applicable to 
its administrative functions stated in Arts. 10, 

13 (A) and 22, but also to its judicial func¬ 
tions. No doubt, Art. 15 provides for decision 
by a majority and there cannot be a decision 
by majority if the appeal is heard by two 
members and they disagree. Whenever rules 
are silent and do not provide for any parti¬ 
cular contingency, the Arbitration Act will 
govern such arbitration. If a dispute is refer¬ 
red for arbitration by two arbitrators, they 
have to appoint an umpire in accordance with 
Cl. 2 of the First Schedule of the Arbitration 
Act, unless the arbitration agreement provides 
otherwise. If there are only two persons 
available to sit on the Appeal Committee, it 
can reasonably be expected that they will 
follow the Arbitration Act and appoint an 
umpire in accordance with law. (Para 11) 

To constitute an Appeal Committee for the 
decision of a dispute it is not necessary that 
all the five members including the President 
must be present. The provision in Art, 17 
regarding the payment of fee along with the 
appeal does not lead to this conclusion. The 
presence of the President is not indispensable. 
Where the Appeal Committee consists of two 
members with the Vice-President acting as 
President under Art. 5, there is no defect in 
the constitution of the Appeal Committee. 

(Para 12-13) 

(c) Evidence Act (1872), S. 114 Ulus, (g) — 
Account books and their non-production. 


Where the question is whether a particular 
person was at a particular place where he was 
alleged to have made a certain statement 
and the account books of that person are 
relevant only to show that he was at that 
place, then a failure on the part of such per¬ 
son to produce them may entitle the Court 
to draw an adverse inference that he was at 
that place when the statement was alleged 
to have been made by him, but it would 
not justify an inference that he made the 
statement attributed to him. That must be 
proved by other evidence. (Para 18> 

Anno: Evi. Act S. 114, N. 9. 


(d) Arbitration Act (1940), S. 30 — Legal mis¬ 
conduct. 

Where the arbitrator has to decide whe¬ 
ther a particular heap of cotton-seed is of the 
required quality it is no legal misconduct on 
the part of the arbitrator to decide that half 
of the heap is of tbte required quality especi¬ 
ally when the arbitrator is expert in the com¬ 
modity. It is always possible to separate 
good seed from bad from a heap. (Para 20) 

Anno: Arbitration Act S. 30 N. 12. 

CASES REFERRED: Paras 

(A) (V40) AIR 1953 SC 313: 1953 SCR 878 6 

(B) (V29) AIR 1942 Bom 101: ILR (1942) 

Bom 452 7 

(C) (V31) AIR 1944 Cal 304: ILR (1943) 2 

Cal 392 7 

(D) (V34) AIR 1947 Cal 106:ILR (1946) 1 

Cal 611 7 

(E) (V38) AIR 1951 Nag 198: ILR (1950) Nag 

983 7 

(F) (V38) AIR 1951 Cal 78: 55 Cal WN 147 8, 21 


R. S. Dabir, G. S. Thombre, V. M. Kulkarni 
and Kumari Rama Gupta, for Appellant; M. K. 
Chande, for Respondents. 


JUDGMENT : The appellant and the respon¬ 
dents were members of the Cotton-seed Forward 
Delivery Managing Association, Limited. Kham¬ 
gaon. hereinafter referred to as the Association. 
In 1947-48, to which year the dispute relates, the 
appellant had to take delivery of 400 khandis of 
cotton-seed from respondent No. 5 Shri Factory, 
Limited under agreements to purchase with con¬ 
dition of delivery in Fagun Sammat 2004 (March 
1948). The seller had issued delivery orders ten¬ 
dering delivery in different lots stated therein. 
On the allegations that the goods were not of the 
quality prescribed by Article 11 of the Associa¬ 
tion, the appellant made an application to the 
Association for survey of those goods. The two 
surveyors appointed by the parties inspected lour 
heaps; one heap of 50 khandis was passed as 
being of the required quality and the other three 
heaps were held to be of inferior quality and 

were rejected. 

Against this decision an appeal was taken 
Shri Factory to the Appeal Committee. The ap¬ 
plication is also signed by the appellant. The 
decision of the Appeal Committee was given by 
Kantiial, Ramkuwar and Jaideo, representing res¬ 
pondents 2. 3 and 4. The representative of Shri 
Factorv. though a member of the Appeal Com¬ 
mittee and though present, did not take P alt ^ 
the Committee’s deliberations and ^c^i^. The 
unanimous decision ot the Appeal 
was that 150 khandis of cotton-seed on the plat 
form were of the required quality and out. or 
150 khandis from the tin godown excluding 
about one ‘khana’ (compartment) on the nor 
them side, the remaining cotton-seed was he 
to be of the required quality. The third heap 
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£0 khandis was also unanimously rejected. This 
decision was delivered on 20-3-1948 in the evening 
in the presence of both parties who have signed 
the decision. 

(2) The appellant’s pleader sent the following 
telegraphic notices to respondents 1 to 5: 

“Appeal Committee decision rejecting part of 
same heap of cotton seed opposed to justice 
and is misconduct of Appeal Committee mem¬ 
bers rectify within 24 hours else client proceed¬ 
ing legally at your costs.” 

Exhibit A-3 is one such notice. 

(3) On 27-3-1948 the appellant filed an applica¬ 
tion in the lower Court, purporting to be one 
under S. 33 of the Arbitration Act, for setting 
aside the decision of the Appeal Committee on 
the ground that the members of the Appeal Com¬ 
mittee misconducted themselves and the proceed¬ 
ings. The particulars were— 

(a) That the respondents 2 to 4 being 
sellers in the market were interested in the res¬ 
pondent No. 5 and were hostile to the appellant 
and were incompetent to act as arbitrators. 

(b) That even prior to the surveyors’ decision 
respondents 2 to 4 gave out that they would 
compel the appellant to accept even worst qua¬ 
lity of cotton-seed that might be tendered. 

(c) That the goods in dispute did not ans¬ 
wer the description of tenderable cotton-seed 
given in Article 11. 

(d) The decision is perverse in that the Com¬ 
mittee decided that half the cotton-seed in one 
heap was of the required quality and the other 
half was not. 

(e) The decision is quite opposed to justice 
and amounts to misconduct on the part of the 
members. It was therefore alleged that the award 
was liable to be set aside. Respondent No. 1 who s 
president of the Association was joined on the 
ground that he was a necessary party in a pro¬ 
ceeding to set aside the award. 

(4) The lower Court held against the appellant 
on all these points and dismissed the application. 
It was held that the respondents 2 to 4 were not 
in any way interested in the subject-matter of the 
reference, that they did not give out that they 
would compel the appellant to accept cotton-seed 
of bad quality, that there was no mechanical or 
scientific test prescribed by the Articles of Asso¬ 
ciation, that the decision depended on the indivi¬ 
dual judgment of the arbitrators who were select¬ 
ed by the general body of the members for their 
business experience and skill, that if the goods 
did not answer the requirements of Article 11 
the decision was at the most due to an error of 
judgment. The Court was also not satisfied with 
the evidence as to the inferior quality of the 
goods passed by the Appeal Committee. The ap¬ 
pellant’s agent who was examined as A. W. 3 
has himself admitted in evidence that there was 
no conspiracy. 

(5) This award of the Appeal Committee was 
not filed in Court under -S. 14(21 of the Arbitra¬ 
tion Act and is not yet made a rule of the Court. 
The respondents submit that an application *o 
•set aside an award is not tenable unless the 
award is filed under S. 14^2 >. The learned Coun¬ 
sel for the appellant on the other hand contends 
that it is not necessary to have the award filed 
for challenging it. Alternatively it is submitted 
that the award (Exhibit A-2> is before the Court 
and the requirements of S. 14(2) are satisfied. 

(6) Section 14. sub-section (2), material for our 

Purpose runs thus : 
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“The arbitrators or umpire shall, at the request 
of any party to the arbitration agreement or 
any person claiming under such party or if so 

directed by the Court . cause the award 

or a signed copy of it.to be filed in Court, 

and the Court shall thereupon give notice to 
the parties of the filing of the award.” 

If this section is applicable, it must be held 
that it is not complied with. Exhibit A-2 is not a 
signed copy of the award. It is only a certified 
copy issued by the Association. Either the origi¬ 
nal award or a copy signed by the arbitrators 
has to be filed in Court. It was filed by the ap¬ 
pellant. If an award or its copy is in fact filed 
in Court by a party, it is not a valid filing un¬ 
der S. 14(2; unless the party has the authority 
of the arbitrators or umpire. This authority of 
the arbitrators or umpire has to be specifically 
alleged and proved. — ‘Kumbha Mawji v. Domi¬ 
nion of India’. AIR 1953 SC 313 (A). There is 
no such allegation or proof. In fact, it is conced¬ 
ed that Ex. A-2 was not filed with the authority 
of the arbitrators. 

(7) It is settled law that an application for 

setting aside an award on the grounds stated in 
S. 30, Arbitration Act cannot be made unless the 
award is filed under section 14(2). — ‘Ratanji 

Virpal & Co. v. Dhirajlal Manilal*, AIR 1942 
Bom 101 (B); — ‘Bengal Jute Mills v. Jewraj 
Heeralal’, AIR 1944 Cal 304 (C); — ‘Bengal Silk 
Mills Co. v. Aisha Ariff’, AIR 1947 Cal 106 (D> 
and — ‘Janardhanprasad v. Chandrasekhar’, AIR 
1951 Nag 198 (E). In the case before the Supreme 
Court a copy of the award signed by the arbitra¬ 
tors was obtained by a party from them and was 
filed, but there was no authority to file that 
award in Court. It was therefore held that a de¬ 
cree could not be passed on an award which was 
not properly filed. The contention advanced by 
the learned Counsel for the appellant was exa¬ 
mined in detail in — ‘Bengal Silk Mills Co. v. 
Aisha Ariff (D)’, (cit. sup.) and was negatived. 
We, therefore, hold that the application to set 
aside the award on grounds which can be raised 
under S. 30 of the Act is not maintainable unless 
the award is filed under S. 14(2). 

(8) The learned Counsel for the appellant, how¬ 
ever, submits that his application is “to challenge 
the validity or the existence of the award and to 
have the effect of the same determined by the 
Court.” Beyond reproducing the words of S. 33 
the appellant has not stated any facts to support 
the allegation. The appellant has stated more 
than once that the Appeal Committee made the 
award. Its copy is Exhibit A-l. In fact, this 
award is the foundation of the application. If 
there is no award in existence, there is nothing 
to set aside. There is also no dispute about the 
effect of the award. Both parties have construed 
the award in the same way, that is, the appel¬ 
lant had to take delivery of the goods passed by 
the Appeal Committee. 

Now remains the question of the validity of 
the award. In the application the appellant has 
not disputed the validity of the award. The 
learned Counsel however submits that he has 
stated facts which are not disputed, and they 
render the award invalid. His contention is that 
the Appeal Committee which consists of five 
persons — The President, the Vice-President, and 
three members, must act collectively. A lesser 
number cannot hear the appeal. Alternatively, it 
is contended that the President and the Vice- 
President must always be members of the Com¬ 
mittee. and that, an Appeal Committee without 
the President was incompetent to make an award. 
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Sinee the arbitrators have thus acted without 
jurisdiction, it is contended, the application to 

- f ? sl ^ e 1 award * s maintainable under S. 33 
°i the Act and that proceedings under S 30 
would be inappropriate. Reliance was placed on 
— ‘Bajranglal Laduram v. Ganesh Commercial 

Co. Ltd., AIR 1951 Cal 78 (F). 


* 9 L A i C01 ' ding to the respondents, this ground 
of attack should not be allowed to be raised at 
this stage as it is not mentioned in the appli¬ 
cation and further an application under S. 30 is 
the appropriate remedy because the contention 

covered by the expression “otherwise invalid” 

?? ^ aase (c) ..°f s * 30. is therefore contended 
that the application is incompetent even for this 

relief unless the award is duly filed. We do not 

propose to examine this contention as in our 

opinion the appellant cannot succeed even if 

his application is tenable for this limited pur- 
pose. 

(10) The Managing Committee is elected at a 
genera! meeting and consists of five persons — 
The President and the Vice-President elected un- 
Gei Article 5, and three members elected by the 
General Body. This Managing Committee" also 
junctions as Appeal Committee (Art. 6). The 
quoium ior the Managing Committee even when 
functioning as Appeal Committee consists of two 
members (Art 7(0 ). If this quorum is not pre¬ 
sent, the meeting shall be deemed to have been 
cancelled (Art. 7(D) ). The Appeal Committee 
has to fix the rate for settlement for each 
waida’ as on the 7th. Payments of differences 
have to be made on that basis. Delivery of all 
outstanding contracts has to be given and taken 
at the rates so fixed (Arts. 10 and 13(A) ). The 
Appeal Committee has to ascertain and declare 
rates for everyday after the 7th till the 15th 
(Art. 22). 


ft.I.R, 

if the appeal is heard by two members and thev, 
Disagree. Whenever rules are silent and do not 
provide for any particular contingency, the Ar¬ 
bitration Act will govern such arbitration. If a 
dispute is referred for arbitration by two arbitra¬ 
tor, they have to appoint an umpire in accord- 
ance with clause 2 of the First Schedule of the 
Arbitration Act, unless the arbitration agreement 
piovides otherwise. If there are only two persons 
avanable to sit on the Appeal Committee, it can 
reasonably be expected that they will follow the 

A 1 bit i at ion Act and appoint an umpire in ac¬ 
cordance with law. 


Article 11 provides for the quality of cotton¬ 
seed tenderable for delivery. If there is a dispute 
regarding quality, it is to be decided bv two 
surveyors, one nominated by each party from the 
panel elected at an annual general meeting (Art. 
9>. A party aggrieved by the decision of the sur¬ 
veyors has a right of appeal and the Appeal Com¬ 
mittee has to give a decision by majority. Such 
decision is final and binding on the parties (Art. 
15). The party who prefers an appeal has to pav 
Rs. 5/- as fees along with the appeal. This fee 
has to be divided and paid equally among the 
members present in the Appeal Committee (Art. 
17), and the President has to make arrangements 
to pronounce the decision of the Appeal Com¬ 
mittee within 24 hours from the receipt of the 
appeal (Art. 19). 

(11) The appellant having raised the dispute 
about the quality of the goods, it was referred 
to the surveyors selected according to the Articles 
of Association. The surveyors having decided in 
favour of the appellant, the respondent No. 5 ap¬ 
pealed. The request for the decision of the Ap¬ 
peal Committee was signed by both the parties 
(Ex. A-l). The appeal was decided by respon¬ 
dents 2 to 4 who were members of the Appeal 
Committee. The other two members were the 
President and respondent No. 5. The former was 
absent from the station and the latter took no 
part as he was a party. We cannot accept the 
contention of the learned Counsel for the appel¬ 
lant that the Article regarding the quorum of the 
Appeal Committee is applicable only to its ad¬ 
ministrative functions stated in Articles 10. 13(A > 
and 22. and not to its judicial functions. No such 
distinction is made in Article 7(C>. No doubt. 
Article 15 provides for decision by a majority 
and there cannot be a decision by majority 


(12-13) The learned Counsel further submits 
that as Article 17 requires payment of Rs. 5/- 
along with the petition of appeal as fees for the 
members of the Appeal Committee, it is evident 
that the intention of the Association was that 
to constitute the Appeal Commitee all the five 
members must be present. This argument is un¬ 
acceptable in view of the subsequent provision in 
that Article that the appeal fees will be divided 
equally among the members present in the Ap¬ 
peal Committee. The learned Counsel next con¬ 
tended that the presence of the President on the 
Appeal Committee was indispensable. There is 
no basis for this contention either. Moreover, in 
the instant case the Vice-President was on the 
Committee. Article 5 provides that the Vice-Presi¬ 
dent shall act as President in the absence of the 
President. So even if the interpretation of the 
learned Counsel is accepted, there was no defect 
in the constitution of the Appeal Committee. 

(14) In order to decide the case completely we 
propose to examine the objections regarding mis¬ 
conduct on merits. With the knowledge that the 
respondents 2 to 4 were sellers in the market, 
that they had given out that they would pass 
bad cotton-seed and that they were the only per¬ 
sons available to decide the appeal, the appel¬ 
lant submitted to the arbitration without any 
protest. Not only that; he has even signed the 
appeal Exhibit A-l along with respondent No. 5. 
Even after the adverse decision, the appellant 
did not complain of any misconduct of the arbi¬ 
trators now set up till the petition was filed in 
Court. He complained only of the decision on 
merits as stated in the telegram Exhibit A-3 re¬ 
produced in paragraph 2 above. The appellant’s 
managing partner Phulchand (A. W. 3) was un¬ 
able to assign any reason for his failure to pro¬ 
test either before or after the award. 

(15) The appellant alleged that the sellers 
conspired to compel him to accept goods which 
were not tenderable in Fagun delivery and that 
a few days prior to 17-3-1948 respondents 2, 4 and 
5 openly v gave out that they would compel the 
appellant to accept such goods. There is no evi¬ 
dence of any conspiracy. Respondents 2 and 4 
denied it. (After discussion of evidence the judg¬ 
ment proceeds) : In our view, the lower Court 
has rightly come to the conclusion that the res¬ 
pondents 2 and 4 did not make any statement 
attributed to them. 

(16) A. W. 3 admitted that he did not know 
if any contracts of respondents 2 to_ 4 were out¬ 
standing for delivery in Fagun ‘waida’. He did 
not make anv enquiry whatsoever on this point. 
Kantilal has stated that he had no dealings with 
the appellant and that there were no outstand¬ 
ing contracts with him. There is no cross-exa¬ 
mination on this point. On the contrary. A. W. o 
has admitted that he had no outstanding con¬ 
tract with the members of the Appeal Commit¬ 
tee. Kantilal further stated that he had an out¬ 
standing contract of 150 khandis of cotton-seea 
which was delivered from the godown of Holkar- 
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mal Kanhaiyalal. There is no evidence that this 
witness had any other outstanding contracts of 
sale. The learned Counsel drew our attention to 
the statement of A. W. 6 Mahadeo that the con¬ 
tracts of Kantilal, Jaideo, Dwarkadas and the 
President respondent No. 1, were outstanding. 
This evidence is inadmissible, being hearsay, as 
admitted by the witness in cross-examination. 
His source of information was A. W. 3 Phul- 
chand. As already stated, Phulchand had no 
knowledge. Whether the respondents 2 to 4 were 
sellers or not for Fagun delivery is really im¬ 
material. What is material is whether they had 
any outstanding contracts of sale against which 
they had not sufficient goods to tender and 
whether the quality of goods they had was dis¬ 
puted by their buyers. If they were in such a 
predicament, it is likely that they would pass 
bad cotton-seed and thereby compel their buyers 
to settle the outstanding contracts on terms 
favourable to them. There is no such plea and 
there is no evidence. 

(17) A. W. 3 says that he received delivery 
order for 15000 to 16000 khandis from respondent 
5. The dispute was however regarding 400 khan¬ 
dis. It is unlikely that a seller who delivers 
15000 khandis would deliberately tender 400 
khandis of bad quality. As a matter of fact, 50 
khandis were passed by the surveyors and the 
appellant did not appeal. The appellant does not 
admit that he raised a false dispute, regarding 
these 50 khandis. Under these circumstances we 
are inclined to hold that there must have been 
an honest difference of opinion between the 
parties regarding the quality of the goods. 

(18) The learned Counsel for the appellant 
laid very great stress on the failure of Kantilal 
to produce his books of account which he had 
undertaken to produce while giving evidence. It 
is no doubt, true that the witness has deliberately 
withheld his books of account. His explanation 
that the books were lying in the Income-tax 
office in Bombay for 1‘ years cannot be true. 
He was examined on 9-12-1949. According to him 
he had sent the books for the year 1947-48 to 
Bombay in or about June 1948 and allowed these 
current books to remain in the Income-tax office 
since then. There is no evidence that the wit¬ 
ness carries on business in Bombay and is assess¬ 
ed there. For the assessment year 1948-49 the 
books for the year 1947-48 are not required ex¬ 
cept for verifying whether the balances from the 
previous year have been correctly brought for¬ 
ward. Such examination cannot take more than 
a day or two. A business man requires his cur¬ 
rent book for his day-to-day business. It is 
therefore unlikely that the witness allowed his 
current books to lie with the Income-tax Officer 
for over a year and a half. If he had really 
sent the books to Bombay, he did not make any 
attempt to get those books for this case though 
he had undertaken more than six months earlier 
to produce them. 

The learned Counsel contends that an adverse 

,. er +t? ce slloulci be drawn against this witness 
JP. 1 ' this deliberate withholding of account books. 

ne witness alleged that he was not present at 
n^ amgaon for over a fortnight till 18-3-1948 

na could not have made the statement attri- 
♦hi i to him bv the appellant’s witnesses. If 
nnt -v!?°^ s been produced, it would have been 
> to prove that the witness was at Kham- 
statpd C tbis Period. Jaideo has no doubt 
g an a . ta at the witness was away from Kham- 
18th p - a ^ ou f a fortnight and returned on the 
tin ‘ xf ailure to produce account books may en- 
he Court to draw an inference that Kanti¬ 


lal was in Khamgaon when the statements are) 
alleged to have been made by him; but it wouldf 
not justify an inference that he made the state¬ 
ment attributed to him. That must be proved by 
other evidence. The learned Counsel further con¬ 
tends that the account books would have dis¬ 
closed that Kantilal was a seller and had out-' 
standing contracts for March delivery for which 
he had not sufficient deliverable goods to deli¬ 
ver. This is not even the appellant’s case in the 
pleadings. All that he says is that he was a 
seller and was interested in delivering the award 
against the appellant. The inference required by 
the appellant’s Counsel cannot therefore be 
drawn against this witness. ' 

(19) The lower Court was not impressed with 
the evidence adduced by the appellant that the 
goods passed by the Appeal Committee were of 
inferior quality. There is no mechanical or 
scientific test for survey prescribed by the Arti¬ 
cles of Association. It is left to the individual 
judgment of the surveyors and the members of 
the Appeal Committee who are elected at the 
general meeting for their skill and wide business 
experience in this commodity. As the learned 
Judge has put it, it may at the most be an 
error of judgment. It is admitted by A. W. 6. 
that there was no old cotton-seed and the cotton¬ 
seed tendered was of the current season. Accord¬ 
ing to the appellant’s witnesses it coni-ained 
•zoda’. Tendering of ‘zoda’ quality is not exclud¬ 
ed by Article 11 of the Articles of Association 
‘Zoda’ cotton-seed is extracted from a subse¬ 
quent picking of cotton and is of inferior quality 
to the first or second picking. According to 
Rat ansi (A. V/. 8), who was the surveyor nomi¬ 
nated by the appellant, the goods contained a 
mixture of old cotton-seed. This is not the ap¬ 
pellants case. On further questioning in exami- 
nation-in-chief he stated that by old cotton¬ 
seed he meant ‘pichala’ i.e. of last picking. In 
cross-examination he admitted that the last pick¬ 
ing was in Fagun or Baisakh. Then he stated 
that in March picking there can be all varieties 
oi cotton-seed. Cotton picked in Fagun could not 
be available for tender on 18-3-1948. To bring 
that cotton to the market and to extract cotton¬ 
seed from it would naturally take some time. It 
is not possible to have uniform quality of cotton¬ 
seed during the whole season; and there can be 
honest difference of opinion whether a parti¬ 
cular sample answers the description given ir 
Article 11. Ramkuwar, against whom nothin^” 
has been said by the appellant or his witnesses! 
passed this cotton-seed. It cannot therefore 
be said that respondents 2 and 4 passed the 
cotton-seed with any dishonest motive. 

* s no substance in the contention 1 
mat there is legal misconduct because half the 
heap of cotton-seed of one godown was passed 
by the Appeal Committee rejecting the rest. As' : 
the evidence goes, this was not uncommon ad 
Khamgaon. It is always possible to separate! 
good seed from bad from a heap as was* done 1 
by the Committee. 

(21) The learned Counsel next contended that 
there was no enquiry by the Appeal Committee 
It is not so. Samples were taken out both bv the 
appellant and respondent No. 5 and by the mem¬ 
bers of the Appeal Committee. On an examina¬ 
tion of all those samples the Appeal Committee 
reached its decision. The Appeal Committee had 
to decide this dispute as experts in trade. Be¬ 
ing a matter within their expert knowledge, 
they could do so without evidence by a visual 
examination of the cotton-seed. AIR 1951 Cal 
78 (F). There is therefore nothing to show that 
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;he Appeal Committee misconducted the pro¬ 
ceedings. 

(22) We are satisfied that the appellant has 
tailed to prove any ground for setting aside the 
award or to show anything against its validity. 

^23) The appeal must therefore fail and is 
dismissed with costs. Counsel’s fee Rs. 300/- if 
certified. 

S/K.S.B. Appeal dismissed. 


Nathuji (Sinha G. J.) 


A. I. R. 


tion of 30 days is vitiated. 7 All 289: AIR 
1918 Nag 213, Rel. on. (Para 6) 

Anno: C. P. C., O. 21 R. 68 N. 1. 

1953 Mulla: O. 21 R. 68 (Topic discussed in N. 
1 to O. 21 R. 68 in AIR Com. extra). 

C. P. C., O. 21 R. 90 N. 23. 

1953 Mulla: O. 21 R. 90, P. 900 N. “Material 
.... sale”. Item 5, and O. 21 R. 68, P. 873 N. 
“Non-compliance . rule”. 


A. I. R. 1934 NAGPUR 240 (Vol. 41, C. N. 80) 

SINHA C. J. (30-10-1952) 

Kisan Dinaji. Applicant v. Deorao Nathuji 
and another, Non-Applicants. 

Civil Revn. No. 156 of 1952. to revise order of 
Addl. Dist. J., Achalpur, D/- 1-3-1952. 

(a) Civil P. C. (1908), Order 21, R. 90, Second 
proviso (Nagpur) — Scope. 

The grounds contemplated by the added 
proviso are grounds which would be available 
to the judgment-debtor or the person whose 
property has been put up for sale before the 
sale had been held. But the ground that the 
sale was held before the expiration of 30 
days from the date of the publication of the 
sale proclamation would come into existence 
only after the sale and therefore this could 
not be a ground which could be said to be 
available to the judgment-debtor before the 
commencement of the sale. It is obvious, 
therefore, that the proviso in question does 
not attract cases of this kind. (Para 4) 

Anno: C. P. C., O. 21 R. 90 (Nagpur) Note 1. 

1953 Mulla: O. 21 R. 90 (High Court Amend¬ 
ments not given in Mulla). 

(b) Civil P. C. (1908), S. 115 — Failure to 
exercise jurisdiction. 

Where in a case the courts below have 
refused to entertain the petitioner’s applica¬ 
tion on the ground that it is barred by the 
provisions of the proviso to R. 90 of O. 21, 
whereas on a proper construction of the 
statute there is no such bar it is a case 
where the court vested with jurisdiction to 
entertain the case has wrongly refused to 
entertain it. It is clearly a case which at¬ 
tracts the revisional jurisdiction of the High 
Court under S. 115. It is not a case where 
while deciding a matter on merits the Court 
with jurisdiction has come to a conclusion 
on facts or in law which may be erroneous 
or unsound. AIR 1949 PC 156, Distinguished. 

(Para 5) 

Anno: C. P. C., S. 115 N. 11. 

1953 Mulla: S. 115 P. 419 N. “Failure . 

Jurisdiction” (Allahabad and Oudh views noted 
in Pts. C and 7 in N. 11 to S. 115 in AIR Com. 
not noticed in Mulla). 

C. P. C.. S. 115 N. 13. 

1953 Mulla: S. 115 (Topic discussed in N. 13 to 
3. 115 in AIR Com. scattered in various notes in 
Mulla). 

(c) Civil P. C. (1908), O. 21 Rr. 68, 90 — Sale 
held before expiration of 20 clays. 

Tlie terms of R. 68 are imperative, inas¬ 
much as the rule prohibits a sale taking 
place before the expiration of at least 30 
davs from the date of the publication of the 
sale proclamation, unless certain conditions 
are fulfilled. The sale held before the expira- 


CASES REFERRED : p aras 

(A) (V36) AIR 1949 PC 156: ILR (1950) Mad 

1 (PC) 5 

(B) (’85) 7 All 289: 1885 All WN 42 6 

(C) (V5) AIR 1918 Nag 213: 48 Ind Cas 611 6 

C. P. Kalele, for Applicant; Dr. D. W. Katha- 
lay, for Non-Applicant No. 2. 

ORDER: This application in revision is direct¬ 
ed against the concurrent orders of the Courts 
below dismissing the petitioner’s application under 

O. 21, R. 90, Civil P. C. for setting aside the sale 
of immovable property. 

(2) The Courts below have dismissed the appli¬ 
cation on the ground that the proviso specially 
added by this Court to R. 90, O. 21, of the Civil 

P. C. comes into operation. The proviso is in these 
words: 

“Provided also that no such application for set¬ 
ting aside the sale shall be entertained upon any 
ground which could have been, but was not put 
forward by the applicant before the commence¬ 
ment of the sale.” 


(3) One of the grounds raised by the petitioner 
attacking the sale was that it had been held in 
complete disregard of the provisions of R. 68 of 
O. 21 of Civil P. C. in so far as it was held before 
the expiration of 30 days from the date that the 
sale proclamation was published. The lower ap¬ 
pellate Court has found that this ground is well 
founded, but in its view this was a ground which 
should have been taken before the sale was held. 
The Court, however, felt bound to decide the ap¬ 
plication against the petitioner on the ground that 
this objection should have been raised before the 
commencement of the sale in terms of the added 
proviso quoted above. 


(4) In my opinion, the Courts below have com- 
pletely misdirected themselves in coming to that 
conclusion. The grounds contemplated by the 
added proviso are grounds which would be avail¬ 
able to the judgment-debtor or the person whose 
property has been put up for sale even before the 
sale had been held, for example grounds to the 
effect that the notice under R. 22, O. 21 had not been 
served or that the processes of attachment & sale 
had not been published as required by lav/. But' 
the ground that the sale was held before the ex¬ 
piration of 30 days from the date of the publica¬ 
tion of the sale proclamation w r ould come into 
existence only after the sale and therefore this 
could not be a ground which could be said to; 
be available to the judgment-debtor before the 
commencement of the sale. It is obvious, there¬ 
fore. that the proviso in question does not attrac. 

cases of this kind. 


( 5 ) But it has been argued by the learned counsel 
• the petitioner that the Courts below have come 
that conclusion on a question of law, and^ that 
at conclusion may be right or wrong but die 
hs’on does not attract the revisional junsdic- 
n of this Court. In my opinion, there is no 
istanee in this contention. It was tried to be 
~>oo^ed bv reference to fhe decision of tnen 
tdshios of the Judicial Committee ^-;V£i*ata : 
i v. H. R. E. Board, Madras’, AIR 1949 tC lo 5 
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In the instant case the Courts below have re¬ 
fused to entertain the petitioner’s application on 
| the ground that it is barred by the provisions 
’of the proviso to R. 90 of O. 21 of Civil P. G, 
whereas on a proper construction of the statute 
there is no such bar. This is thereioie a case 
where the Court vested with jurisdiction to enter¬ 
tain the case has wrongly refused uj entertain 
it. It is clearly a case which attracts the revi- 
sional jurisdiction of this Court under S. 115, Civil 
P. C. It is not a case where while deciding a mat¬ 
ter on merits the Court with jurisdiction has come 
to a conclusion on facts or in law which may be 
erroneous or unsound. It is a case where the Court 
has refused to exercise jurisdiction vested in it 
by law on an erroneous interpretation of the 
statute giving the Court that jurisdiction. In that 
view of the matter the decision of their Lordships 
of the Judicial Committee is out of the way of 
the petitioner. 

(6) It has not been contended that the infringe¬ 
ment of R. 68 of O. 21, Civil P. C. does not entitle 

I the petitioner to have the sale set aside. The 
j terms of that rule are imperative, inasmuch as 
the rule prohibits a sale taking place before the 
expiration of at least 30 days from the date of the 
publication of the sale proclamation, unless cer- 
4 tain conditions are fulfilled, viz., the consent in 
writing of the judgment-debtor which is not the 
case of either party. It has been clearly laid down 
in the case of — ‘Bakhshi Nand Kishore v. Malak 
Chand’, 7 All 289 (B), that a sale held in such 
circumstances was entirely vitiated. The decision 
of the Judicial Commissioner’s Court in — ‘Laxmi- 
narayan v. Mst. Purnabai’, AIR 1918 Nag 213 (C) 
also lends support to the petitioners’ contention 
that the sale held before the expiration of 30 days 
is vitiated. 

(7) It is manifest, therefore, that on the finding 
arrived at by the lower appellate Court that the 
sale was held before the expiration of 30 days 
from the date ol publication of the sale proclama- 
Lon the sale should have been unconditionally 
set aside. The application is therefore allowed 
with costs. Hearing fee Rs. 50/-. 


B/D.H.Z. 


Application allowed. 


A.I.R. 1954 NAGPUR 241 (Vol. 41, C.N. 81) 

?t ID ^o TULLAH and r. kaushalendra ra 

JJ. (27-3-1953). 

Tikaram Khupchand, Plaintiff-Appellant v. Han 
raj Hazanmal and another, Defendants-Responc 

i to, 

Mi*?- F i f s fc Appeal No. 73 of 1949, from Orde 
oi Addl. Dist. J., Narsimhapur, D/- 7-5-1949. 

(a) Arbitration Act (1940), Sch. I, Cl. 2 — Effet 
JJ5 )n "^ om P lian ce — (Interpretation of Statute 
Pre ) ndat ° ry enactments ) —’ (Civil P. C. (1908 

No universal rule can be laid down for the 

of the sta tutes as to whether 
mandatory enactments shall be considered 

only ° r obligatory with an implied 
nullification for disobedience. When the 

2^ n , d of the Legislature is disregarded, 
uillificaaon may be the usual consequence 
iiut the mere presence of the word “shall” 
does not necessarily mean that nroceedings in 
disregard of the requirement of the statute 
ie nun and void and the question whether 
n is so is in the main governed by considera- 

+w S f°v! c ° nvemence and justice. An intention 
that the disregard of the provision should be 

1954 Nag./31 & 32 


followed by a nullification of the proceedings 
must not be attributed to the legislature 
when mat result would involve general in¬ 
convenience or injustice to innocent persons or 
advantage to those gum> of the neglect, with¬ 
out promoting the real aim and object of the 
Act. Case Law rel. on. iParas 14, 15, 16) 

The Arbitration Act does not say that when 
the reference is to an even number of arbi¬ 
trators the failure to appoint an umpire vitiates 
the award. The intention of Sch. I, Cl. 2, 
appears to be that the umpire whose func¬ 
tion it is to decide on a difference between the 
arbitrators should normally be appointed be¬ 
fore any difference arises between them. What¬ 
ever may be the result in a case of a dis¬ 
agreement between the arbitrators, where no 
disagreement arises between the arbitrators 
and there is no need for an umpire, to regard 
the omission to appoint him as fatal to the 
validity of all the proceedings would only re¬ 
sult in general inconvenience without promot¬ 
ing any object considered essential by the 
statute. The statute in such case could be 
complied with by the arbitrators apDOinting 
an umpire just before delivering their award. 
But such a compliance, though punctilious, is 
purposeless. When the objector cannot point 
to any prejudice because of the omission to 
appoint an umpire the omission does not vitiate 
the award. AIR 1940 Sind 37, Rel. on. 

(Paras 19, 20) 

Anno: Arbn. Act, Sch. 1, R. 2 N. 1; C. P. C., 
Pre. N. 7. 

(b) Civil P. C. (1908), S. 54 and O. 20, R. IS 
— Scope. 

Merely because the claim includes revenue 
paying estate, the Court or the arbitrators are 
not precluded from dealing with the case. 
Section 54 read with Order 20. R. 18, Civil P. C. 
does not preclude a Civil Court from making 
a partition oi land of a revenue paying estate 
where no separate allotment of the revenue is 
asked for. Where an award did not even 
divide any of the revenue paying properties 
but only allotted different items intact to the 
different parties a decree passed in terms of 
that award would not be one for “partition 
of an undivided estate assessed to the payment 
of revenue to the Government”, or “for the 
separate possession of a share of such an 
estate” as would attract S. 54, Civil P. C. read 
with Sub-r. (D of R. 18 of Order 20, thereof. 
Case law referred to. (Paras 22, 24) 

Anno: C. P. C., S. 54, N. 2; C. P. C., O. 20, 

R. 18, N. 1. 

(c) C. P. Land Revenue Act (2 of 1917), 

S. 220(4) (n) — Applicability — (Civil P. C. (1908), 
S. 9). 

Clause (n) comes into play only when the 
jurisdiction of the Civil Court is invoked over 
“the partition or union of Mahals or patties”. 

In a suit for partition, where the civil Court 
is not asked to partition a mahal or a patti, 
merely because revenue paying property is in¬ 
cluded as an item, jurisdiction of the Civil 
Court is not barred. The civil Court can 
decide rights with respect to a mahal or a 
patti which under the Act are not left to the 
determination, decision or disposal by the 
State Government or a Revenue Officer. 

(Para 25) 

Anno: C. P. C., S. 9, N. 51. 

(d) Arbitration Act (1940), S. 30 — Acts amount¬ 
ing to misconduct. 
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Because under the terms of the arbitration 
agreement it is open to the arbitrators to 
decide the case without examining any person, 
it does not follow that when they consider it 
necessary to take the statements of parties 
or witnesses for the disposal of the case, they 
are free to take such statements in the absence 
of any of the parties. 

Therefore where the arbitrators informed a 
party that his presence before them was un¬ 
necessary and that they would take his evi¬ 
dence on the following day after recording the 
statements of the other parties and on the 
following day after taking those statements 
and evidence of witnesses behind his back 
they refused to see that party holding that no 
more evidence was necessary on his behalf: 

Held that the opinion of the arbitrators was 
induced by a grave defect in procedure which 
prejudiced the party in so far as the witnesses 
and the other parties had made statements 
which he had no opportunity to controvert or 
explain and that the arbitrators misconduct¬ 
ed themselves by refusing to see him and by 
taking statements or evidence behind his back. 

(Paras 31, 32, 33) 
Anno: Arbn. Act. S. 30, N. 10. 

(e) Arbitration Act (1910), S. 30 — Acts not 
amounting to misconduct — Wrong decisions. 

Normally the Court is not concerned with 
the merits of the decision given by the arbi¬ 
trators. (1861) 5 LT 507, Rel. on. (Para 34) 

Where in the arbitration in a suit for parti¬ 
tion the story of the plaintiff and one of the 
defendants was that there was only a partial 
partition before and that the property in dis¬ 
pute remained a joint family property but 
the other defendant claimed that there had 
been a complete partition already and that 


the property was his self-acquired one and 
there was nothing to show that the arbi¬ 
trators had any personal knowledge of the 
matter and even if they had the arbitration 
agreement did not authorise them to make an 
award on their personal knowledge. 

Held that it was open to them on considering 
the evidence before them to accept either story 
and their award was not liable to be set aside 
on the ground of the award being perverse. 

(Para 35) 

Anno: Arbn. Act, S. 30, N. 12. 


CASES REFERRED : Paras 

(A) (1827) 108 ER 627: 7 B & C 7 14 

(B) (1857) 26 LJ MC 175: 8 El & B1 321 14 

(C) (1835) 1 QB 433: 35 LJ QB 145 14 

(D) (1860) 45 ER 715: 2 De G F & J 502 15 

(E) (1877) 2 P. D. 203 15 

(F) (1819) 106 ER 661: 3 B & Aid 266 1? 

(G) (V4) AIR 1917 PC 142: 1917 AC 170 (PC) 18 

(H) (V27) AIR 1940 Sind 37: 187 Ind Cas 262 20 

(I) (’97) 24 Cal 725: 1 Cal WN 375 (FB) 23. 

(J) (V32) AR 1945 Cal 28: 48 Cal WN 223 23 

(K) (V21) AIR 1934 Pat 365: 13 Pat 637 25 

(L) (1922) 1922-1 KB 640: 91 LJ KB 432 31 

(M) (V17) AIR 1930 Mad 646: 126 Ind Cas 735 31 

(N) (1844) 49 ER 1141: 7 Beav 455 33 

(O) (1861) 5 LT 507: 31 LJ Ch 420 34 


D. T. Mangalmurti and P. S. Pultamkar, for 
Appellant; M. R. Bobde, K. G. Chendke ana 
A. S. Bobde, for Respondent No. 1. 

JUDGMENT : This appeal is by the plaintiff. 
The appeal is against the decision of the Addi¬ 
tional District Judge, Narsingpur, setting aside an 
award made by the arbitrators in civil suit No. 35-A 
of 1943. The following genealogy from the writ¬ 
ten statement of defendant no. 2 will be helpful 
in understanding the case: 


KASTURCHAND 


Juharmal Kazan raa!=Haubai Tulsiram=Sonibai Pirthiraj Khubchand=Jadaobai 

il l I. 

,-I Hirchand (adopted son) Balobai 

Mokanlal Hirchand | j j j j 

(adopted by Pirthiraj) Hansjij Hamirmal Tikaram Motilal Chunnilal (d. issueless) 


(2) The plaintiff instituted the suit for parti¬ 
tion of the joint family property and business as 
the adopted son of one Khubchand, the brother 
of the father of the two defendants. The im¬ 
movable property to be partitioned included three 
items of property paying land revenue. 

The defendants resisted the suit and pleaded 
that on the death of Kasturchand in ‘samvat’ 
1850 (1893-94) all his five sons including the father 
of the defendants and the father of the plaintiff 
separated. Tulsiram had his residence and busi¬ 
ness separate from the other brothers from that 
time. The remaining four brothers remained joint 
until about ‘samvat’ 1839 (1902-03) when there was 
a partition by metes and bounds of the property 
among the four brothers. Since then they began 
to live, mess and do business separately. The 
share of Khubchand which was converted into 
cash remained in deposit with Hazarimal. Khub¬ 
chand had no male issue. He was indifferent to 
worldly affairs. He did no business and main¬ 
tained himself from the money deposited with 
Hazarimal. Khubchand died a few months after 
the partition. The defendants asserted that the 
plaintiff in his alleged capacity as the adopted 
son of Khubchand has thus no legal claim 
against Hazarimal and hi c other sons. 


(3) Issues were framed on 31-3-1948 and two 
witnesses for the plaintiff were^ examined on com¬ 
mission. On 13-9-1948 the parties applied for re¬ 
ferring the case to arbitration. 

(4) The arbitrators delivered their award on 


21-9-1948. 

According to the award the appellant is the 
adopted son of Khubchand. that all the three 
brothers Tikaram, Hamirmal and Hansraj sepa¬ 
rated in the year 1935. and began doing their 
business separately, and that ten items of im¬ 
movable property remained yet to be partitioned 
including ‘mauza’ Bakori and a house at Bhusawal. 
The arbitrators found that Tikaram was entitled 
to a half share. Accordingly the award gave to 
the plaintiff the entire -T6'- in ‘mauza’ Bakon 
and Rs. 4.000 in cash to be paid by Seth Hansxaj 
who was to retain the house at Bhusawal. 

Hamirmal was allotted other items of property 
including Rs. 4.000 to be paid by Seth Hansia.u 

(5) It mav be noted that not a single item of 
the revenue paying properties was itself divi e . 


I) The award was objected to b ° th 9 ^ 
mdants and the plaintiff. Cendant no. 2 and 
plaintiff objected on the merits the aecisio. 
■he arbitrators on some of the points in co 
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troversy. Defendant no. 1 contended that the 
award was vitiated because the arbitrators failed 
to appoint an umpire before they entered upon 
their duties. Defendant no. 1 further contended 
that the arbitrators misconducted themselves be¬ 
cause they had recorded a false claim by Seth 
Motilal to a half share in the house at Bhusawal; 
exclude the defendant during the examination of 
Motilal, Lalsingh and the plaintiff and finally 
refused to look into his accounts and documents 
as desired by him. The award was thus said to 
be perverse and liable to be set aside. 

(7) The learned trial judge framed 21 issues. 
Issues nos. 18 and 18(a) related to the failure to 
appoint an umpire by the arbitrators and its effect 
upon the award delivered by them. The rest of 
the issues (except issues nos. 18(a) and 21 but 
including issue no. 16 concerning misconduct on 
the part of the arbitrators) were found in the 
negative. 

(8) The learned judge held that the failure of 
the arbitrators to appoint an umpire in com¬ 
pliance with clause 2 of the First Schedule vitiat¬ 
ed the award. The award was also held to be 
invalid on the ground that it ultimately partition¬ 
ed properties assessed to the payment of revenue 
to the Government. So the Court had no juris¬ 
diction to act on the award and pass a decree 
in accordance with it by reason of S. 54 Civil 
P. C. read with O. 20, R. 18 thereof. The learn¬ 
ed judge called in aid S. 220(nj, C. P. Land Reve¬ 
nue Act also for holding the award invalid. 

(9) In appeal while the appellant contested the 
findings of the learned trial judge on issues 18, 
19 and 21 decided against him, the respondents 
contested the rest of the issues which were decid¬ 
ed against them. The respondents also filed a 
cross-objection though they could have supported 
the decision without doing so by contesting the 
points which were adversely decided against them. 

(10) The principal points for decision are: 

(i) whether the aw r ard is vitiated because of the 
failure of the arbitrators to appoint an 
umpire. 

(11) whether the award is invalid because of 

S. 54, Civil P. C. read with O. 20, R. 13 
thereof, 

(iii) whether the jurisdiction of the Court as w r ell 
as the arbitrators is excluded by S. 220(n> 
C. P. Land Revenue Act, 

(iv) whether the award is liable to be set aside 
because of misconduct on the part of the 
arbitrators, and 

(v) whether the award is liable to be set aside 
because the arbitrators took a perverse view 
of the case. 

(11) Point no. (i) : According to the appellant 
having regard to the terms of the reference S. 3 

does not a PPty to the case and clause 2 
? irs . t . Schedule cannot be deemed to be in¬ 
cluded m the arbitration agreement We cannot 
accede to the contention that there is an inten- 

th? d v t0 show that the parties required 

the awaid to be given only by the two arbitrators 

chosen and in case they did not agree the refer- 
ence w’as to be revoked. The language employed 
in the application (13-9-1943) is not capable of 
such a construction. We hold that clause 2 of 
the First Schedule must be deemed to be includ¬ 
ed in the arbitration agreement. The question 
then is what is the effect of the arbitrators to 
not complying with the requirement of that clause 

< 12 > arbitrators delivered thefr award on 

^1-9-1943 i.e., within 8 days of the reference made 
to them. There was no disagreement between the 


arbitrators and consequently no necessity arnc* 
tors to appoint an umpire ° f the arbltra - 

the 13 Act T run S eC ° nd ClaUS6 ° f the Flist S ^cluie to 

Of their respective appointments.” date 

(14) It is true that the word •‘shall" 

WtatSZ' PlaCe 01 t £e W wS5 

Piif ponding piovision in Act 9 of 

does not necessarily mean ^ the W01d " shail ” 
regard of thf reouLment tbat Proceedings in dis¬ 
~a 5 T A T e oT V ' LOfthOUSe '' <««»?■ 1 QB (B 4“ d 

universal rSfe^be^n C - L ° rd Chan «*Uor, no 
tion of the statutes * d0wn . f ° r tde construc- 

enactments shall be' considered h df h8r f mandator y ! 
obligatory with an' 

ne^ a8M, e 45~E.R v. Tul- 

Penzance, (D '. Acc °rding to Lord 

in each case you must lo^i- + ~ 

“-r- - p» 

case in that i " Upon a review of the 

J-vhat 

2 Howard v. Bodmgton', (1877)2 P.D. 203 at'p. 

disregarded" nuiffficatioj^m ° f | the Legislatui 'e is| 

quence. Butto^SWa^l. USUal COnse ‘ 

delattons'of convene? Ind e ° Ve , rned b >’ co »st- 

» sm 

S 

of W Maxwe S li may be CUed to iIlus trate the statement 

10G 17 E.r U G 31 ^pT g the Court °ha<i f annam '' <1819) 
effect of non-comnlinrwS 0 ^ 1 had to construe the 

according to which no np,°cn a • statuto G; provision 
as a justice nf ° P eis0n ls authorised to act 

taken J and S ubsc fbe/Ih 06 U t " leSS he sha11 have 

slS Ft *- 1 “S 

as such but not to make his L the JUstice to act 
wise, a literal construction or C h mvalld - ° thei '- 
have led to much incom en"ence. tUte W0Uld 

mandin" AIR^gnTc ^ ail ^ ay Co ' v - N °r- 
iurv in an nofioi U 142 (G> - the verdict of a 

th7ground th^the^r^^ *° be £et on 

and the verdict a nullity \ as C0lam non judice’ 
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Privy Council ruled that it would cause the 
greatest public inconvenience if it were held that 
neglect to observe the provisions of the statute 
made the verdicts of all juries taken from the lists 
‘ipso facto’ null & void so that no jury trials could 
be held until a duly revised list had been prepared. 

(19) The Arbitration Act does not say that 
when the reference is to an even number of arbi¬ 
trators the failure to appoint an umpire vitiates 
the award. On the contrary, the statute provides 
in section 8(1) tc) for action to be taken where the 
parties or the arbitrators are required to appoint 
an umpire and fail to do so. Clause 2 cannot be 
construed as a prohibition against the arbitrators 
making the award without appointing an umpire. 
The provision is intended to facilitate the smooth 
progress of the procedings before the arbitrators. 

Whereas under the third clause the arbitrators 
have as a rule to make their award within four 
months after entering on the reference or after 
having been called upon to act by notice in writ¬ 
ing from any party to the arbitration agreement, 
under the second clause they have to appoint an 
umpire not later than one month from the 
latest date of their respective appointments. The 
'intention apoears to be that the umpire whose 
1 function it is to decide on a difference between 
j the arbitrators should normally be appointed be¬ 
fore any difference arises between them. What¬ 
ever may be the result in a case of a disagreement 
■between the arbitrators, where, as here, no dis¬ 
agreement arose between the arbitrators and there 
was no need for an umpire, to regard the omission 
to appoint him as fetal to the validity of all the 
|proceedings would only result in general inconve¬ 
nience without promoting any object considered 
essential by the statute. 

(20) The statute could in this case have been 
complied with by the arbitrators appointing an 
umpire just before delivering their awaid. ^ But 
such a compliance, though punctilious, is puipose- 
less. The objector cannot point to any prejudice 
oecause of the omission to appoint an umpne. w 
are therefore of the view that the omission u 

not vitiate the award. 


That is also the view taken m — Louis Diejfus 
& Co. v. Hemandas Hotchand . AIR 1940 Sind o7 
at p. 40 (H). True, that case was not undei the 
Vt of 19-iO But in that case even though the 
arbitration agreement specifically provided that 
“the arbitrators shall within thiee da\s alu 
their appointment and before entering upon th. 
business of the said reference appoint an umpne 
in writing to whom the matters in disputes shall 
be referred", the failure to appoint an umpire was 
held not to vitiate the award. 


f2ll We reverse the findings of the learned 
iudee on issues 18 and 18(a). We hold that the 
award cannot fail by reason of the failure to 


appoint an umpire. 

(2 9 ) On the second point, we are of opinion that 
merely because the claim includes revenue paying 
estate the Court or the arbitrators are not pre¬ 
cluded from dealing with the case. In the present 
case, if a decree can be passed in terms of the 
award, that decree would not be one for “partition 
of an undivided estate assessed to the payment of 
revenue to the Government’, or for the sepaiate 
possession of a share of such an estate as v. ould 
attract S. 54. Civil P. C. read with sub-rule (1) of 
R. 18 of Order 20 thereof. 

(23) There is a dictum of Maclean C. J. in — 
‘Jogodishurv Debea v. Kailash Chandra’, 24 Cal 
725 (FB) (i), that S. 54 is not intended to make 
it compulsory that the Collector should make the 


partition, save in cases where as the result of the 
partition the revenue would or might be affected. 
Section 54 read with O. 20 R. 18, Civil P. C. does 
not preclude a civil Court from making a partition 
of land of a revenue paying estate where no sepa¬ 
rate allotment of the revenue is asked for. See 
— ‘Priyanath Roy v. Sreedhar Chandra Roy’, AIR 
1945 Cal 28 (J), and — ‘Radha Kishun v. Bhola 
Chaudhri’, AIR 1934 Pat 365 (K). 


(24) In the present case, the award did not even 
divide any of the revenue paying properties but 
only allotted different items intact to the differ¬ 
ent parties. 

(25) The objection based upon S. 220(n) of the 
Land Revenue Act must also fail. Clause (n; 
comes into play only when the jurisdiction of the 
civil Court is invoked over “the partition or union 
of mahals or pattis”. In the instant case, the 
civil Court is not asked to partition a mahal or 
a patti. Merely because revenue paying property 
is included as an item in a suit for partition, 
jurisdiction of the civil Court is not barred. The 
civil Court can decide rights with respect to a 
mahal or a patti which under the Act are not 
left to the determination, decision or disposal by 
the State Government or a Revenue Officer. 


(26) We take up the fourth point for considera¬ 
tion. The objection to the award on the ground 
that the arbitrators recorded the claim of Seth 
Motilal, though it was false, has no force. In 
paragraph 6 of the award the arbitrators allotted 
patti of Bharada, land at ‘mouza’ Dhamna, Chog- 
malwala house, the house at Kandeli and the 
two small houses of Bhusawal to Seth Hansraj. 
The house of Chogmalwala is referred to as the 
house “in which house Seth Motilalji claims to 
have a half share". The arbitrators only mention¬ 
ed the claim deposed to by Seth Motilal (‘vide’ 
his statement paragraph 9(v) ). The arbitrators 
gave no decision upon the claim. The casual men¬ 
tion of such a claim put forward by the witness 
cannot be said to vitiate the award. It has no 
more significance than the description of the house 
at Kandeli as being “on the other side Ripta in 
which there are bandas built", (‘vide’ paragraph 
6 of the award). 

(27) There is no evidence sufficient to hold that 
Motilal improperly influenced the arbitrators. 
Motilal’s statement before the arbitrators is on 
record. Though there is some evidence about 
Motilal’s going to the house of Seth Hansraj 
(1 D. W. 1) and Karnik (1 D. W. 5), the evidence 
is vague and inconclusive on the point of improper 
influence. The arbitrator (Shri Bhojraj) himself 
was not cross-examined on the point. We reverse 
the finding of the learned trial judge on issue 
no. 8. But we affirm the findings on issues 


is. 4, 5, 6 and 9. 

(28-29) The next ground of misconduct relied 
ion by the first defendant is that Seth Motila , 
ilsingh and the plaintiff were examined in i 
sence of the defendant. There is very little to 
ow that Lalsingh was examined. No Question 
lS put to the arbitrator on this point. Motilal 
is examined on 18-9-1948. The plaintiff and 
fendant no. 2 were examined on 19-9-1948. The 
mplaint of defendant no. 1 is that the arbi- 
itors asked him to go out when they were cha¬ 
ining Motilal. On the 18th the arbitrators told 
e defendant that his presence bexore them was 
necessary, and that they would take his eu- 
nce on the subsequent day after taking the 
itements of the other parties. The same thing 
is repeated on the 19th. (His Lordship then exa- 
ned the evidence and stated :) 
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(30) We find that the arbitrators examined 
Motilal, the plaintiff and defendant no. 2 after 
excluding the first defendant from the proceed¬ 
ings. The learned trial judge failed to give suffi¬ 
cient attention to this point and negatived mis¬ 
conduct because of the term in the arbitration 
agreement. According to the learned judge the 
agreement did not enjoin upon the arbitrators to 
follow any particular procedure in coming to 
their conclusions. 

(31) It is true that the arbitration agreement 
empowers the arbitrators to “take the whole case 
into consideration, and according to their judg¬ 
ment do whatever they think proper after in¬ 
specting the account books, examining any person 
or party or without doing so and after consult¬ 
ing anyone they please”. Bhojraj did not say that 
the arbitrators considered it necessary to consult 
anyone. According to him, Motilal was examined 
as a witness. In any case, when the arbitrators 
were taking the statements of the parties, it can¬ 
not be said that they were in consultation with 
them. 

Because it was quite open to the arbitrators to 
decide the case without examining any person, it 
does not follow that when they considered it 
necessary to take the statements of parties or wit¬ 
nesses for the disposal of the case, they were free 
to take such statements in the absence of any 
of the parties. In —‘W. Ramsden & Co. v. Jacobs’, 
1922-1 KB 640 (L), the evidence for each side was 
heard separately apparently without any objection 
by the parties. But the Court held such a pro¬ 
cedure was wrong. The Court set aside the award 
expressing its disapproval of the procedure adopt¬ 
ed. There is a decision of Madhavan Nair J. in 
— ‘Venkata Subbayya v. Venkataramanayya’, AIR 
1930 Mad 646 at p. 648 (Mj, which covers the 
present case and has our respectful concurrence. 

(32) The explanation of Shri Bhojraj for the 
refusal of the arbitrators to look into the docu¬ 
ments and the evidence relied upon by the first 
defendant is that the arbitrators did not consider 
such a course necessary. On the 18th the arbi¬ 
trators evidently thought that they would call the 
first defendant again if necessary after taking the 
statements of the other parties. On the 19th the 
arbitrators took the statements ot the other par¬ 
ties behind the back of the first defendant. It 
was after taking the statements in that manner 
that they did not think it necessary to further 
examine the first defendant on the 19th or take 
his evidence. The opinion of the arbitrators on 
the 19th that no more evidence was necessary 
on behalf of the first defendant was thus induc¬ 
ed by a grave defect in procedure. Clearly there 
was prejudice to the first defendant in so far as 
the witness and parties made statements which 
he had no opportunity to controvert or explain. 

(33) As observed by the Master of the Rolls in 
— ‘Harvey v. Shelton’, (1844) 49 ER 1141 at p. 
1144 (N): 

“you must attend to the representations made on 
both sides, and you must not, in the adminis¬ 
tration of justice, in whatever form, whether 
in the regularly constituted Courts or in arbi¬ 
trations, whether before lawyers or merchants, 
permit one side to use means of influencing the 
conduct and the decisions of the Judge, which 
means are not known to the other side.” 

The Court cannot countenance any departure 
from so fundamental a principle of judicial pro¬ 
cedure. 

On the fourth point we hold that the arbitrators 
I misconducted themselves by refusing to see the 
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first defendant on the 19th and by taking state¬ 
ments or evidence behind his back. They denied 
him a fair opportunity in presenting his case. 
This naturally affects the findings on most of 
the issues. We reverse the findings of the learn¬ 
ed trial judge on issues nos. 3, 7 (so far as Motilal 
is concerned), 10, 11, 12, 13, 14, 15, 20 and 21. 
On issue no. 16 we reverse the finding only in 
relation to misconduct. There is no evidence that 
there was any fraud or any preconceived plan on 
the part of the arbitrators to allow the plaintiff 
and defendant shares to which they were not en¬ 
titled. The finding on issue no. 17 is affirmed. 
About the perversity referred to in issues nos. 2 , 
11, and 16 we will presently deal while consider¬ 
ing the fifth point for decision. 

(34) On the fifth point we agree with the learn¬ 
ed trial judge that the award in question cannot 
be set aside on the ground that it is perverse. 
Normally the Court is not concerned with the 
merits of the decision given by the arbitrators. 
As observed by Lord Justice Turner in — *Haigh 
v. Haigh’, (1861) 5 LT 507 at p. 509 (O) : 

“an arbitrator being a judge selected by the 
parties and chosen to decide without appeal, 
this court has nothing to do with any mere error 
in judgment on his part. The parties have 
chosen him to be their judge, and have agreed 
to abide by his determination; and by that de¬ 
termination, if fairly and properly made, they 
must be content to be bound; but, on the other 
hand, arbitrators, like other judges, are bound, 
where they are not expressly absolved from do¬ 
ing so, to observe in their proceedings the ordi¬ 
nary rules which are laid down for the adminis¬ 
tration of justice; and this court, when called 
upon to review their proceedings, is bound to 
see that those rules have been observed.” 

(35) But for the finding on point no. (4), we 
do not think that the award is liable to be set 
aside on the ground that the arbitrators have 
taken a perverse view. There is nothing to show 
that the arbitrators personally knew that some 
of the property was the self-acquired property of 
the first defendant. Besides, the arbitration 
agreement does not authorize them to make an 
award on the basis of their own personal know¬ 
ledge. It was open to them on considering the 
evidence before them to accept either the story 
of partial partition as set up by the plaintiff and 
the second defendant or that of a complete parti¬ 
tion as pleaded by the first defendant (‘vide’ 
paragraphs 7(c) of the plaint and the written 
statements of defendants nos. 1 and 2). We 
affirm the findings of the learned judge on issues 
nos. 1 and 2 and, in so far as perversity forms 
the subject-matter, issues nos. 11 and 16 also. 

(36) In the result, we affirm the decision of the 
learned trial judge in setting aside the award, 
though for reasons different from those given by 
him. The appeal is dismissed w r ith costs. There 
is no order as to costs of the cross-objection. 

B/M.K.S. Order accordingly. 
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Ajabrao Domajee, Plaintiff-Appellant v. Atma- 
ram Sadasheorao and others, Defendants-Respon- 
dents. 

First Appeal No. 46 of 1945 from decree of 2nd 
Sub-J., 1st Class, Nagpur, D/- 30-11-1944. 

Civil P. C. (1908), S. 47, O. 21, R. 32(5) — 
Possession obtained under decree for possession 
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and perpetual injunction — Fresh dispossession 
by same defendant — Remedy by suit — Bar un¬ 
der S. 47 — Limitation — (Limitation Act (1908), 
Art. 142). AIR 1919 Cal 674, Dissented from. 

A obtained a decree on the basis of his 
mortgage without joining B, a subsequent 
mortgagee, and obtained possession in execu¬ 
tion of it. B also sued on his mortgage and 
received possession subject to A’s mortgage. 

A again brought a suit against B to give him 
a chance to redeem and B having failed to 
redeem, A obtained possession under that de¬ 
cree against B in 1933. B having dispossessed 
A again, A sued B for possession in 1935 and 
obtained possession through Court in 1939. A 
had also obtained perpetual injunction against 

^t, Un ? er decree. B again dispossessed A 
who had to sue A and his lessees for posses¬ 
sion on 7-2-1944. Question was whether the 

suit was barred under S. 47, Civil P. C. or by 
limitation. 

Held (1) that A had sufficiently established 
his title to the property against B by his de¬ 
cree in 1933; (Para 10) 

(2) that since there was evidence of A’s 
possession in 1941-42 and since there was no 
evidence of any act of dispossession on part 

B 11 om to 1942-43, possession of the 
iallow lands in question would be referrable 
to the lawful title of A and hence the suit 
brought in 1944 was well within limitation; 

(Para 12) 

(3) that the words of sub-rule (5) of R. 32, 
Civil P. C., clearly indicate that they are 
apposite only to mandatory injunctions and 
not to prohibitory injunctions; (Para 14) 

(4) that after A’s suit for possession was 
decreed and execution of that decree was had 
and A obtained possession in 1939, that decree 
was exhausted and was incapable of execu¬ 
tion a second time. All that remained was 
only a prohibitory injunction against B which 
could only be enforced against B by the nenalty 
of commitment to detention. That remedy 
was inappropriate to a case in which posses¬ 
sion had been lost. Once A had lost posses¬ 
sion of the ‘fields at the instance of B he 
could only obtain possession by bringing a 
fresh suit, which, therefore, could not be 
barred under S. 47. Civil P. C. Case lav/ re¬ 
ferred. AIR 1919 Cal 674, Dissented from. 

(Para 15) 

Anno: Civil P. C., S. 47 N. 72. 

1953 Mulla: S. 47, P. 180, N. “And.defence” 

(Calcutta view in AIR 1932 Cal 825 and’AIR 1929 
Cal 247, and views of Bombay, Nagpur and Oudh 
not noticed in Mulla — 7 Pts. extra in N. 72 to 
S. 47 in AIR Com.). 

Civil P. C., O. 21, R. 32, N. 9 Pt. 10. 

1953 Mulla: O. 21, R. 32, P. 804 N “Sub-rule (5)” 
(d Pts. extra in N. 9 to O. 21, R. 32 in AIR Com.). 

Lim. Act, Arts. 142-144 N. 9; Art. 142 N. 10; 
Art. 142 N. 15. 

CASES REFERRED: Paras 

(A) (VG) AIR 1919 Cal 674: 46 Cal 103 7, 14 

(B) (V37) AIR 1950 All 415: 1950 All LJ 296 13 

(C> (V21) AIR 1934 Cal 402: 61 Cal 148 14 

(D) (V25) AIR 1938 All 416: ILR (1938) All 

673 14 

(E) (V37) AIR 1950 Mad 237: ILR (1950) Mad 

764 14 

(P) (V25) AIR 1938 Pat 322: 178 Ind Cas 807 14 

Y. S. Tambe, for Appellant; B. R. Mandlekar, 

(for Nos. 1 to 3) and Y. C. Joshi, (for No. 5) for 
Respondents. 


JUDGMENT: This appeal is by the plaintiff 
Ajabrao in a suit for possession of two fields Nos. 
148 and 217 situated at mouza Dahegaon Joshi 
tahsil Ramtek, district Nagpur, and for injunction! 
The suit was dismissed by the trial Court on the 
ground that it was barred under S. 47, Civil P. C. 

(2) The facts of the case go back to the year 
1879. The plaintiff’s case is that he was a mort¬ 
gagee from one Ganesh in respect of these two 
Helds. Tnis mortgage was executed by Ganesh 
in the year 1879 and Ajabrao filed a suit on foot 
of this mortgage and obtained a decree in 1913. 
Ajabrao then purchased these fields in his own 
decree and obtained possession in 1924. Ganesh 
had executed a subsequent mortgage in favour of 
the malguzar of the village, Sadasheorao. Sada- 
sheorao also brought a suit on his mortgage and 
obtained a decree and purchased these fields sub¬ 
ject to Ajabrao’s mortgage. Ajabrao had not join¬ 
ed Sadasheorao, the subsequent mortgagee, in his 
fn*st suit. 

(3) Ajabrao thereupon brought a second suit 
against Sadasheorao on the basis of his mortgage 
oi 1879. That was Civil Suit No. 227 ol 1925. In 
that suit Ajabrao obtained a decree (Ex. P-8) 
against Sadasheorao. By that decree Sadasheorao 
was given the chance of redeeming the mortgage 
on payment of Rs. 1,582/-. On failure to pay 
that amount, Ajabrao’s suit against him for posses¬ 
sion was to be decreed. It appears that Sadasheo¬ 
rao did not redeem the mortgage of Ajabrao and 
as a result, possession of these fields was given 
to Ajabrao on 31st March 1933. Exhibit P-11 is the 
receipt of possession in favour of Ajabrao. 

(4) Sadasheorao thereafter interfered v/ith the 
possession of Ajabrao and dispossessed him and 
leased out field No. 217 to one Chindhu. Ajabrao 
was forced to file another suit (Civil Suit No. 32-A 
of 1935, decided on 17Lli December 1936) lor posses¬ 
sion and injunction. This suit was decreed in 
favour of Ajabrao. Exhibit P-6 is the judgment 
of the Court. A warrant for possession was taken 
out by Ajabrao (Ex. P-9) and on 21st May 1939 
possession was again handed over to Ajabrao. 
Exhibit P-10 is the receipt of possession. 

(5) We now come to the happenings which fur¬ 
nished the cause of action in the present suit. 
Ajabrao’s allegation is that he was again dispos¬ 
sessed of these two fields by Sadasheorao on or 
about 1st May 1942. Sadasheorao also leased out 
the fields to defendants 4 and 5 (Krishnarao and 
Laxman who are father and son). The present 
suit (Civil Suit No. 3-A of 1944) was accordingly 
brought by Ajabrao on 7th February 1944. Be¬ 
fore the suit was brought, it appears, Sadasheorao 
had died and the suit was therefore directed 
against his two minor sons who are the first two 
respondents and Sadasheorao's widow who is the 
third respondent in this appeal. 

(6) The defendants in the case contested all the 
facts pleaded by Ajabrao. They also pieaded that 
the suit was barred under S. 47, Civil P. C. A 
question of limitation was also raised by the defen¬ 
dants. 

(7) The learned Judge of the Court below found 
all the facts in favour of Ajabrao but held on the 
authority of — ‘Sachi Prasad v. Amar Nath Roy, 
AIR 1919 Cal 674 (A), that the present suit was 
incompetent because remedy by way of execution 
of the decree in Civil Suit No. 32-A of 1935 was 
available. On the question whether the piaint 
should be treated as an application for execution, 
the learned Judge did not allow it to be so treated, 
holding that the application could only be made 
to another Court. 
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(8) Against this decision Ajaorao appeals. Dur¬ 
ing the pendency of this appeal the fourth res¬ 
pondent Krishnarao died. An application for sub¬ 
stitution of the name of his widow Satyabhamabai 
was made 790 days after his death. Together 
with the application for substitution of the name, 
the appellant applied for setting aside the abate¬ 
ment and also for condonation of the delay in 
making the application for setting aside the abate¬ 
ment. These applications came for hearing before 
the Honourable the Chief Justice on 2nd September 
1952. The learned Chief Justice passed the follow¬ 
ing order on all the applications: 

“Let the widow of the deceased respondent No. 

4 be brought on the record of this case, and 
the question whether or not in the circumstances 
of this case the appeal or any portion of it abates 
will be determined at the hearing of the appeal 
itself.” 

Notice of the application for substitution or of 
setting aside the abatement or of condonation 
of the delay in making these applications was not 
♦sent to Satyabhamabai. Notice of the appeal on 
merits was, however, sent to her. The office also 
got the cause tide corrected and Satyabhamabai’s 
name is shown in place of the deceased Krishna¬ 
rao. We mention these facts because the respon¬ 
dents argue that the appeal has abated in so far 
as Krishnarao is concerned and this has caused a 
total abatement of the entire appeal. We shall 
take this question at the end. 

(9) There can be no doubt that Ajabrao is a very 
ill-used man. He lias been required to bring a 
succession of suits and has been unable to enjoy 
the fruits of his decree obtained as far back as 
1913. The learned counsel for the respondents 
argue that the findings given by the first Court 
are erroneous and Ajabrao has failed to prove 
his title to these two fields. Their contention 
is that since the suit is one for possession after 
dispossession by the defendants, it is incumbent 
upon Ajabrao to establish his title and also that 
he was dispossessed within three years of the 
filing of the suit as in a suit falling under Art. 
142, Limitation Act. 

(10; As regards the title of Ajabrao, there can 
be no doubt that as between him and Sadasheorao, 
the title is established. Both Sadasheorao and 
Ajabrao were purchasers of these two fields in 
their two decrees. Ajabrao had not joined the 
subsequent mortgagee Sadasheorao in his suit and 
was thus bound to afford him a chance of redeem¬ 
ing his mortgage. Sadasheorao, on the other hand, 
had obtained a decree on his mortgage and obtain¬ 
ed possession of the property subject to the mort¬ 
gage of Ajabrao. Ajabrao's suit, therefore, against 
Sadasheorao on the basis of his mortgage clearly 
established the title which the learned counsel for 
the respondents say ought to have been proved in 
the case. Ajabrao was in the position of a mort¬ 
gagee and Sadasheorao was set to redeem the mort¬ 
gage, which he failed to do. As a result, Ajabrao 
obtained possession from Sadasheorao in 1933. 
These matters being ‘inter partes’ cannot now be 
reopened and Ajabrao has, therefore, successfully 
established his title to the property as against 
Sadasheorao. 

(11) Sadasheorao thereafter took the law into 
his own hands and dispossessed Ajabrao, but Ajab¬ 
rao established his right, to the property in the 
second suit which he filed in 1935. In that suit 
again Ajabrao obtained possession in May 1939 
and also obtained a perpetual injunction against 
Sadasheorao. 

(12) The only questions which arise in this case 
are whether the present suit is within time and, 


secondly, whether it is barred under S. 47, Civil 
P. C. The learned Judge of the trial Court has 
given a finding that the suit is not bailed by 
time. The evidence of Kushaba (P. W. 1) 
who has attested the receipt of possession 
and of Mahadeo (P. W. 2; who was the 
process server shows that actual possession 
was delivered to Ajabrao on 21 st May 1939. 
Both these witnesses have stated that Ajabrao 
obtained possession of these iieids by actually 
ploughing them. We see no reason to doubt their 
testimony, particularly as it has not been contro¬ 
verted by any evidence on the side of the defen¬ 
dants. 

It would thus appear that in 1939 Ajabrao obtain¬ 
ed actual possession of these two fields and Sada- 
sheorao was prohibited by a perpetual injunction 
from interfering with his possession. The present 
suit was filed on 7th February 1944. We have there¬ 
fore to see whether within three years oi that date 
Ajabrao was in possession and was dispossessed by 
an act of Sadasheorao and defendants 4 and 5. 
Ajabruo led evidence on this point. His witnesses 
are Ramknshna (P. W. 3), Anandrao (P. W. 4; and 
Sardar ^P. W. 5;. These witnesses establish that 
in 1941 Ajabrao had ploughed these fields and had 
sown ‘juar’ and *tur’ crop in them. The learned 
Judge oi the Court below has accepted the evid¬ 
ence of these witnesses and we find nothing to 
reject that finding. It is obvious that during the 
years which followed the grant of possession in 
1939 these iieids were lying fallow. The defen¬ 
dant have filed Jamabandis up to the year 1936-37 
and from 1942-43 onwards. They have purposely 
refrained from filing any Jamabandi or document 
for the intervening years. The evidence of the 
defendants’ witnesses also shows no act oi cultiva¬ 
tion or possession by Sadasheorao during these 
vital years. The possession, winch Ajabrao ob¬ 
tained in 1939, thus remained undisturbed till the 
summer of 1941, when, one of the witnesses for 
Ajabrao states, the summer operations had been 
done by some other person. 

There is no evidence of any act of dispossession 
on the part of Sadasheorao during the years fol¬ 
lowing the agricultural year 1936-37 up to the 
agricultural year 1942-43. Since we have held that 
Ajabrao established his title against Sadasheorao 
in the two suits which had gone before, possession 
of these fallow lands will be referable to the 
lawful title in Ajabrao. In the absence of any 
evidence to show that Ajabrao had been dispossess¬ 
ed, we cannot hold that Ajabrao was dispossessed 
at any time prior to the summer of 1941. Even if 
we accept the evidence of the witness who states 
this, the suit which has been brought in 1944 
(February) would be well within limitation. Fur¬ 
ther, Ajabrao also obtained possession when he 
cultivated the lands during 1941-42. The suit is, 
therefore, not barred by limitation. 

(13; This brings us to the main controversy in 
the case, namely, whether the decree which had 
been passed in Civil Suit No. 32-A of 1935 ought 
to have been executed by Ajabrao and whether 
the present suit is barred under S. 47, Civil P. C. 
because Ajabrao did not resort to execution but 
brought the present suit. The learned counsel for 
respondents 1 to 3 argues that Order 21, R. 32, 
applies to all grants of injunctions, whether pro¬ 
hibitory or mandatory. His contention is that under 
sub-rule (5) of R. 32 the Court could, while punish¬ 
ing Sadasheorao, also grant possession to Ajabrao. 
He argues, therefore, that Ajabrao ought to have 
applied for execution of the decree in Civil Suit 
No. 32-A of 1935 and asked for possession and not 
brought this suit. He refers to — 'Arjun Singh v. 
Sahu Maharaj Narain’, AIR 1950 All 415 (B) and 
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contends that the principle in that case should 
he applied to the present- matter. 

1 14) That case was concerned with a suit for 
specific performance of a contract lor sale and 
possession was considered as an ancillary matter, 
me present case is one of perpetual injunction 
and the reasoning in the Allahabad case does not 
apply to the present facts. A decree of perpetual 
injunction can only be executed by locking up the 
lecalcitrant judgment-debtor in a civil jail by pro- 
ceedings under the law of Contempt of Courts. 
Sub-rule (5) of R. 32 covers only mandatory injunc¬ 
tions and not prohibitory injunctions. The ruling 
m ‘Sachi Prasad v. Amar Nath Roy (A)’ (cit. 
sup.) is itself no authority for the proposition 
which the learned Judge has enunciated. In that 
case, of the two learned Judges Richardson J. took 
the view which has appealed to the learned Judge 
of the Court below, wmle the other learned Judge 
Beachcroft J. expressed no opinion. 

The decision in — ‘Sachi Prasad v. Amar Nath 
Roy, (AR (cit. sup.) was expressly dissented from 
in that very Court in — ‘Hemchandra Naskar 
v. Narendra Nath’, AIR 1934 Cal 402 (C), 

also ln ~ ‘Angad v. Madho Ram’, 
AIR 1938 All 416 (D) and — ‘Chinnablia 

Chetty v . Chengalroya’, AIR i960 Mad 237 
(E). A contrary reasoning is also to be found in 
— ‘Toon Lai v. Sonoo Lall’, AIR 1938 Pat 522 (F). 
With all due respect, the much dissented dictum 
of Richardson J. does not appeal to us. The words 
of sub-r. (5) of R. 32 clearly indicate that they are 
apposite only to mandatory injunctions & not to 
prohibitory injunctions. The earlier sub-rules may 
contemplate both kinds of injunctions, but the 
wording in those sub-rules is not the same as in 
sub-rule (5). This matter has been elaborated in 
the rulings to which we have referred and we need 
not therefore go more elaborately into this mat¬ 
ter. We accordingly hold that the earlier decree 
did not afford the relief of possession by way of 
execution which Ajabrao seeks in the present case. 

(15) After Ajabrao’s suit for possession was de¬ 
creed and execution of that decree was had and 
Ajabrao obtained possession, that decree was ex¬ 
hausted and was incapable of execution a second 
time. All that remained was only a prohibitory 
injunction against Sadasheorao and that injunc¬ 
tion could only be enforced against Sadasheorao 
by the penalty of commitment to detention. That 
remedy was inappropriate to a case in which pos¬ 
session had been lost. Once Ajabrao had lost pos¬ 
session of these fields at the instance of Sadasheo¬ 
rao, he could only obtain possession by bringing 
a fresh suit. In our opinion, the learned Judge of 
the Court below was in error in holding that the 
present suit was barred under S. 47, Civil P. C. 

(16) Once we reverse that decision, the entire 
decision is in favour of Aja'orao and a decree for 
possession must therefore follow. It was pointed 
out that Ajabrao has again asked for a perpetual 
injunction against the defendants in the case. 
There was no perpetual injunction against the first 
three defendants because that injunction was 
against Sadasheorao personally. Similarly, there 
was no perpetual injunction against the other de¬ 
fendants in the earlier suit because they were not 
parties thereto. The relief of perpetual injunction 
was therefore correct in the present case. We ac¬ 
cordingly reverse the decision of the lower Court 
and decree the entire claim of Ajabrao for posses¬ 
sion as well as perpetual injunction against the 
defendants in the case. This, of course, is subject 
to our decision on the question of abatement. 

(17) As regards abatement, it is unfortunate — 
and we say it respectfully — that no notice of the 


application for substitution etc., was sent to Satya- 
bnamabai beiore her name was brought on the 
record of the case. The learned counsel for the 
appellant contends that since the name of Satya- 
bnamabai is on the record of the case it must be 
held that suostitution has already been effected 
and no question of abatement can now arise. The 
learned counsel for the respondents contend the 
opposite. It is clear that the learned Chief Justice 
intended substituting the name of Satyabhamabai 
subject to any objection at the time of hearing. 
The order which has been passed cannot be inter¬ 
preted differently. Of course, the appropriate 
course was to make the order about substitution 
prior to bringing the legal representative on the 
record and not leave it to be considered at the 
hearing. Perhaps the learned Chief Justice did not 
wish to join her but merely brought her on record 
to afford her an opportunity to state what she 
wished. Satyabhamabai was sent a notice of this 
appeal but has not cared to put in an appearance. 
She was personally served with the notice and her 
son was represented before us. 

We also examined this matter from the point 
of view of the application itself. We are of opinion 
that the affidavit which has been filed by the 
appellant explaining the delay in making the ap¬ 
plication for substitution should be accepted. A 
long time has now elapsed and the learned counsel 
for the respondents have not attempted to contro¬ 
vert that affidavit. Even at the hearing no effort 
was made to controvert it or to challenge the 
affidavit of Ajabrao in any way. In view of this, 
even if the matter were open to us, we allow the 
applications for substitution, for setting aside the 
abatement and for extending the time for mak¬ 
ing the application for setting aside the abate¬ 
ment. Since Satyabhamabai has had an oppor¬ 
tunity of contending the contrary, we see no reason 
to issue a fresh notice to her. It may also be 
pointed out that the fourth and fifth defendants 
are father and son, and the son is already on the 
record-of the case representing such interest as 
Satyabhamabai may have obtained under the 
Hindu Women’s Rights to Property Act. However,, 
we need not go into that question because we 
think the application for substitution should be 
allowed and the abatement set aside. 

(18) In view of this, we see no reason to order 
the abatement of the appeal. The judgment and 
decree of the Court below are reversed and in 
place thereof the claim of the plaintiff for posses¬ 
sion and injunction is decreed. The respondents 
shall bear the entire costs of this appeal as also of 
the Court below. 

B/D.R.R. Appeal allowed. 
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SINHA C. J. AND BHUTT J. (30-9-1953). 

Ramkrishna Ashanna, Petitioner v. Board of 
Revenue, Madhya Pradesh, Nagpur, and others. 
Respondents. 

Misc. Petn. No. 131 of 1953, to quash order of 
Board of Revenue, Warora, D/- 7-4-1953. 

Tenancy Laws — M. P. Abolition of Proprie¬ 
tary Rights (Estates, Mahals, Alienated Lands) 
Act (1 of 1951), S. 23 (1) — Objection that debt 
is not secured — Jurisdiction of Claims Officer 
to decide. 

The Claims Officer is not entitled under the 
Act to determine whether or not the debt is 
a secured debt within the meaning of S. 17 (a). 
The fact that the Act defines a secured debt- 
does not mean that the Claims Officer is em- 


1964 Ramkrishna v. Board of Revenue, M. P., Nagpur (Sinha C. J . & Bhutt J.) Nagpur 249 


powered to determine the secured character 
of the debt. (Para 4) 

The only provision in the Act, under which 
the Claims Officer can make an enquiry at 
this stage, is S. 23. Under sub-s. (1) of which 
the enquiry is directed to the following two 
points and no others, viz., (1) validity of the 
secured debt or claim, and (2) subsisting 
character of the secured debt or claim. This 
postulates that the enquiry does not cover 
the question whether the debt or claim is at 
all secured. It is only when its character 
as a secured debt or claim is not in dispute 
that the Claims Officer may require proof 
regarding the two points mentioned above. 

(Para 6) 

CASE REFERRED: Para 

(A) (1888; 21 Q. B. D. 313: 59 LT 455 8 

M. R. Bobde and K. G. Chendke, for Petitioner; 
D. T. Mangalmurti, for Respondent No. 3. 

ORDER: This application under Art. 226 of the 
Constitution, is directed against the order of the 
Claims Officer, Warora, respondent No. 2, and that 
of the Board of Revenue, respondent No. 1, con¬ 
firming the order of the Claims Officer in appeal, 
by which they held that the debt due to the peti¬ 
tioner by respondent No. 3 is a secured debt with¬ 
in the meaning of the M. P. Abolition of Proprie¬ 
tary Rights (Estates, Mahals, Alienated Lands; 
Act, 1950 (No. 1 of 1951). 

(2) The petitioner held a simple money decree 
against respondent No. 3, in execution of which he 
attached certain properties belonging to respondent 
No. 3. During the pendency of the execution pro¬ 
ceedings, respondent No. 3 applied under S. 11, C. P. 
& Berar Money Lenders Act, 1939, for payment of 
the decretal amount in instalments. Parties ulti¬ 
mately compromised the claim and an application 
was filed, which was signed by both of them, lor 
recording the terms of compromise. It was agreed 
that the decree would be payable in instalments, 
lor the due payment of which tw r o of the proper¬ 
ties attached would be subject to a charge. How¬ 
ever, in the order recording the terms of compro¬ 
mise, it was stated that the said two properties 
would remain under attachment. The circum¬ 
stances under which the charge was not mentioned 
in the order may be gathered from the order-sheet 
Which is reproduced below: 

‘26-2-1944’: Applicant with Mr. Hastak and Mr. 
Kakde, N. A. with Mr. Chendke. 

Commission back duly executed. Parties how¬ 
ever (have; come to terms and apply jointly to 
record the terms of settlement. Parties admit 
and agree to those terms. 

Order delivered. Witnesses are all discharged. 
Applicant’s property except what is agreed to be 
charged today will be released from attachment. 
N. A. agrees that he would be content with con¬ 
tinuance of attachment over the property agreed 
to be charged.” 

(3) After the M. P. Abolition of Proprietary 
Rights (Estates, Mahals, Alienated Lands) Act, 
1950 (No. 1 of 1951), came into force, respondent 
No. 3 made an application under S. 19(1) of the 
Act for settlement of the debt. The petitioner 
raised an objection that the debt was not a secur¬ 
ed debt and was not, therefore, subject to the Act. 
This objection was, however, overruled by the 
Claims Officer whose order was upheld in appeal, 
by the Board of Revenue. These are the orders 
that are impugned in these proceedings. 

(4) As we read the provisions of the M. P. Aboli¬ 
tion of Proprietary Rights (Estates, Mahals, 


Alienated Lands) Act, 1950 (No. 1 of 1951), herein¬ 
after called the Act, we are clearly of the opinion 
that the Claims Officer is not entitled under thei 
Act to determine whether or not the debt is a 
secured debt within the meaning of S. F7(a;. The' 
fact that the Act defines a secured debt does not 
mean that the Claims Officer is empowered to 
determine the secured character of the debt. This 
matter will have to be determined with reference 5 
to other provisions of the Act. 

(5) Section 18 of the Act deals with the appoint¬ 
ment of Claims Officers and provides that the 
purpose of their appointment is to determine 

“the ‘amount’ of secured debts or claims owed by 
proprietors divested of proprietary rights under 
this Act”. (Underlining (here into ‘ ’) is 

ours). 

This section does not, therefore, in terms contem¬ 
plate that they are empowered to determine the 
character of the debt where it is in question. Sub¬ 
jection (1) of S. 19 gives power to the debtor tc 
make an application for determination of the 
secured debts or claims. Sub-section (2) thereof 
likewise empowers the creditor to make a similar 
application. It will mostly oe in the case of a 
debtor's application that the creditor may be in¬ 
terested in denying the secured character of the 
debt so as to take it out of the operation of S. 
24 and subsequent sections of the Act whereunder 
a secured debt or claim is liable to be scaled down. 
Before this stage is reached, he is entitled to 
raise a preliminary objection to the proceedings, 
under S. 21(2), on the ground that the debtor is 
not wholly or mainly an agriculturist. If, after 
enquiry, this objection prevails, then no further- 
provisions of the Act will apply to the secured 
debts or claims against the debtor. Sub-section 
(5) of S. 21 provides: 

‘‘If no objection is made under sub-s. (2) or if 
an objection is made and decided, the jurisdic¬ 
tion of the Claims Officer to proceed in accord¬ 
ance with the provisions of this Chapter shall 
not be questioned in any Civil Court.” 

This sub-section only authorises the Claims Officer 
to proceed as provided in the Act, which does not 
mean that he is empowered to decide all questions 
relating to the secured debts or claims. It is only 
the jurisdiction to proceed further in accordance 
with the provisions of the Act, that is guaranteed 
to him at this stage, and it is this limited juris¬ 
diction that cannot be questioned in any Civil 
Court. What is the extent of his power is provid¬ 
ed in the following sections. 

(6) We are not concerned in these proceedings 
with S. 22 or S. 24 or subsequent sections of the 
Act. The objection that w r as raised by the peti¬ 
tioner in regard to the character of the debt is 
not related to any specific provision of the Act. 
Nevertheless, it was an objection that he was 
entitled to raise in order to safeguard his rights. 
The only provision in the Act, under which the 
Claims Officer can make an enquiry at this stage, 
is section 23 which is reproduced below: 

“23(1). On the date fixed for the hearing of the 
case, or on any subsequent day to which 
the hearing may be adjourned, the Claims 
Officer shall require proof of the validity 
and subsisting character of the secured 
debt or claim. 

(2) Where the debtor objects to the claim 
preferred by any creditor on the ground 
that the debt was not incurred or that 
it is not binding on the debtor, the Claims. 
Officer shall not determine the amount 
due on any such claim and nothing con- 
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tained in Ss. 24 to 27 shall apply to any 
such claim.” 

The enquiry that is contemplated is only under S. 
23(1 >. for it an objection is raised to the creditor’s 
application by the debtor that the debt was either 
not incurred or is not otherwise binding on him, 
the Claims Officer cannot proceed further under 
the Act. This enquiry under sub-s. (1) of S. 23 is 
directed to the following two points and no others, 
' viz., 

1 (1) validity of the secured debt or claim, and 

(2) subsisting character of the secured debt or 
claim. 


(9) The impugned orders of the Claims Officer 
and the Board of Revenue are accordingly quash¬ 
ed, and it is directed that further proceedings be 
6tayed until respondent No. 3 obtains a declaration 
from a competent Civil Court that the debt was 
a secured debt within the meaning of S. 17(a), 
[VI. P. Abolition of Proprietary Rights (Estates, 
Mahals, Alienated Lands) Act, 1950 (No. 1 of 1951). 
Parties shall suffer their own costs. The peti¬ 
tioner is entitled to refund of the outstanding 
amount of the security. 

B/D.R.R. Petition allowed. 


j Tills postulates that the enquiry does not cover the 
question whether the debt or claim is at all secur¬ 
ed. It is only when its character as a secured 
debt or claim is not in dispute that the Claims 
■ Officer may require proof regarding the two points 
'mentioned above. This is in keeping with the 
’provisions of S. 18 of the Act, which defines the 
purpose for which the Claims Officers are appoint- 
•ed. 

(7) It w r as contended on behalf of the debtor, 
respondent No. 3, that as in this case the charge 
was already created by the parties either orally 
before they presented the application to the Court 
■ o record the terms of compromise, or by embody¬ 
ing it in the said application, the objection raised 
by the petitioner could not relate to the existence 
of the secured debt but to its validity or subsist¬ 
ing character, due either to want of registration of 
the application or the order passed thereon, or 
due to the failure of the Court to record the charge 
in the order. What exactly, however, was the 
character of the objection is not a matter of inter¬ 
pretation or conjecture and must be referable to 
the objection itself. On a reading of the peti¬ 
tioner’s written statement, dated 19th May 1951, 
it appears that he clearly denied the existence 
of the debt as a secured debt for the reason that 
•although the parties prayed that the proprietary 
shares should be kept under charge “but the Court 
did not accept the prayer of the parties and merely 
directed the previous attachment of the shares to 
.continue as before”. He accordingly prayed: 

“As the non-applicant’s debt does not constitute 
a ‘secured debt’ under S. 17(a), the present ap¬ 
plication does not lie.” 

It is, therefore, clear that it was the character of 
the debt as a secured debt that was denied by the 
petitioner in the proceedings before the Claims 
Officer; therefore, the enquiry under S. 23(1) of 
(he Act could not be directed on that point, how¬ 
ever apparent the question might be considered 
;o be. 

(8) In the view that we have taken it is not 
necessary to consider the question that was posed 
in — ‘Queen v. Commrs. for Special Purposes of 
Che Income Tax’, (1888) 21 Q B D 313 (A), which 
an terms of the instant case may be stated thus, 
viz., whether the statute does or does not entrust 
to the Claims Officer himself the jurisdiction to 
determine whether or not the preliminary state of 
facts essential to give him jurisdiction to act under 
the statute exists. This question may arise in the 
matter provided in S. 21(2) of the Act. So far as 
3. 23 is concerned, the Claims Officer’s enquiry 
•is limited to the two questions expressly mention¬ 
ed in it, which do not cover the question as to 
whether a charge was at all created either at law 
or by act of the parties. Where this question is 
raised, the Claims Officer should obviously keep 
the proceedings pending until the debtor gets the 
point decided in a competent Civil Court. 
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R. KAUSHALENDRA RAO AND DEO JJ.U7-4- 

1953) 

Supaji Sahu, Applicant v. Nagorao Sakharam 
and others, Non-Applicants. 

Misc. Civil Case No. 208 of 1951 from order of 
Addl. Dist. J., Akola, D/- 18-6-1945. 

Civil P. C. (1908), O. 3, R. 4 — Counsel’s autho¬ 
rity to compromise cr not to prosecute appeal. 

The authority to compromise is implicit in 
the appointment of an advocate unless it is 
expressly countermanded, whether there is 
authority expressly conferred by the power 
or not. AIR 1947 Nag 17 (FB), Foil.; Case law 
referred. (Para 7) 

Similarly a counsel’s action in not prose¬ 
cuting an appeal once filed because of a settle¬ 
ment is also included in his authority. (1888 > 

38 Ch. D. 51, Rel. on. (Para 9) 

Anno: C. P. C., O. 3, R. 4 N. 7. 


1953 Mulla: S. 2(15), Pp. 13-15 N. “Authority to 
compromise”, “Counsel and Advocate”, “Attorney 
or Solicitor” and “Pleader” (3 Pts. extra in N. 7 
to O. 3, R. 4 in AIR Com. — 3 Pts. extra in Mulla). 

CASES REFERRED: Paras 

(A) (V38) AIR 1941 Sind 28: ILR (1940) Kar 
467 6 


(B> (V26) AIR 1939 Bom 490: 185 Ind Cas 669 6 

(C) (V10) AIR 1923 PC 13: 71 Ind Cas 632 

(PC) 6 ’ 7 

(D) (V10) AIR 1923 PC 98: 84 Ind Cas 721 

fPC) 6 ’ 7 

(E) (V34) AIR 1947 Nag 17: ILR (1946) Nag 

824 (FB) s ” 

(F) (V17' AIR 1930 PC 158: 57 Cal 1311 (PC) 7 

(G) (1888) 38 Ch D 51: 57 LJ Ch 850 9 


S. M. Meshram, for Applicant; N. A. Athlay, 
(for Nos. 1 to 3), and S. T. Bhave, (for Nos. 7, 8, 
10>, lor Non-Applicants. 

ORDER: This application is for restoration to 
file and decision on merits of First Appeal No. 90 
of 19 d 5 which was dismissed for want of prosecu¬ 
tion in the following circumstances. The appli¬ 
cant was appellant No. 2 to the appeal. 

(2) The appeal came up for hearing on 24th 
September 1951. On that date an application was 
filed by the two appellants. The application is as 


Hows: - 

The respondent No. 1 Mahadeo for himself ana 
respondents 3 and 2 have undertaken to hana 
over the portion of (marked A in the plaini 
map) the building to a registered society of mem- 
bers of Mahar community to be formed for tn 
purposes of running a hostel for Mahar stude 
and to use a part thereof as a Dharmashala 
is being used today. The society shall be han d 
ect over this building on condition that the sam 
building will be used only for the purpose or 
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running a hostel and Dharmashala and no other 
purpose and the said society shall maintain the 
building in good state of repairs and pay re¬ 
gularly all the taxes of municipal committee 
and the taxes due to the Government; and the 
hostel will be known as Shrawgi Hostel. In 
view of this statement the appellants do not 
press the appeal and it be dismissed for want 
of prosecution. Plaintiff-appellant and defen- 
dants-respondents 1 to 6 to bear their costs as 
incurred and the question of costs of defendants 
7-8 and 10 & 11 are left to the discretion of this 
Honourable Court. 

Sd. K. B. Tare, counsel 
for plaintiff-appellants 
No. 1 & 2. 

Nagorao Sakharam applt. 

The respondents^ 1 to 6 have no objection to 
orders being passed as prayed for.” 

(3) The Court passed the following order on 
the application: 

“24-9-51: Shri K. B. Tare counsel for the appel¬ 
lants. Shri N. A. Athlay counsel for the respon¬ 
dents 1 to 6. Shri S. T. Bhave for the respon¬ 
dents 7, 8 & 10. Application No. 8959 filed to¬ 
day by appellants 1 and 2 and respondents 1 to 
6 have no objection to the prayer of the appel¬ 
lants that the appeal be dismissed for want of 
prosecution. Accordingly the appeal is dismiss¬ 
ed. Respondents 7, 8 & 10 will be entitled to 
the costs of the appeal including Rs. 20 as coun¬ 
sel’s fee. Other respondents will bear their 
costs 4u> incurred. Respondent No. 11 in per¬ 
son.” 

(4) The applicant alleges that he never desired 
to get the appeal dismissed. He complains that 
the action taken by his learned advocate was un¬ 
authorized and unwarranted. The applicant, how¬ 
ever. does not say that the advocate was by a 
special direction prohibited or restricted from en¬ 
tering into any compromise. Though the appli¬ 
cant alleges collusion between the first appellant 
and the first respondent, the applicant does not 
impeach the ‘bona fides’ of his learned advocate. 
Nor is it suggested that the advocate’s consent is 
vitiated because of any mistake induced or fraud 
practised by the appellant and the respondent 
alleged to be colluding. So the vague allegation 
about collusion between them is immaterial for 
the decision of the present application. 

(5) We have recorded the statement of Shri 
Tare. Shri Tare does not say that his consent 
to the application was induced by either fraud or 
mistake. He candidly admitted that he had no 
instructions from the applicant for the compro¬ 
mise. But it is evident that Shri Tare’s action 
was deliberate after weighing the pros and cons 
of the matter. From the application filed it is 
clear that respondent No. 1 for himself and for 
respondents 2 and 3 undertook to hand over a 
portion of the building to a registered society of 
the Mahar community to be formed for the 
purpose of running a hostel and for using a part 
thereof as a Dharmashala. Shri Tare explains 
why he got the appeal dismissed for want of pro¬ 
secution instead of getting a decree passed in 
terms of the compromise. Had there been a de¬ 
cree in terms of the compromise, the court-fees 
would have been a charge on the subject-matter 
of the suit because the appellants’ suit had origi¬ 
nally been filed in ‘forma pauperis’ vide O. 23, 
R. 1, Civil P. C. The society to be formed is en¬ 
abled to get a portion of the property in suit free 
irom any burden and further litigation. 

It may also be mentioned that it was because 
of the settlement that the Court did not make 
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any order as to costs against the appellants in 
respect of the costs of the first six respondents, 
though there was such an order with respect to 
respondents 7, 8 and 10. So it is not the case 
that the appeal was got dismissed without any 
consideration. The appellants secured from the 
respondents an undertaking to use a portion of 
the building as a hostel and Dharmashala, avoid¬ 
ed a decree which would have resulted in a charge 
on the property and also avoided the cost of the 
six respondents in the appeal. In the circum¬ 
stances, it is not for the Court to weigh the 
balance of advantage to the parties. 

(6) The question that arises is whether Shri 

Tare was authorized to get the appeal dismissed 
on the settlement arrived at as disclosed in the 
application without reference to his client. The 
learned counsel for the applicant relies on — 
‘Hussain Habibullah v. Vali Mahammad’, AIR 
1941 Sind 28 (A); — ‘Keshav Ramkrishna v. 

Subba Manga’, AIR 1939 Bom 490 (B); — Sarath- 
kumari v. Amulyadhan’, AIR 1923 PC 13 (C; and 

— ‘Sourindra Nath v. Heramba Nath’, AIR 1923 
PC 98 (D>, in support of the contention that Shri 
Tare could not do so. The last three cases cited 
were concerned with the power of a pleader or a 
vakil and not an advocate. Shri Tare is an advo¬ 
cate of this Court, The first case is in support 
of the contention, but we cannot act on that 
view because of a Full Bench decision of our own 
Court in — ‘Jiwibai v. Ramkuwar Shriniwas’, AIR 
1947 Nag 17 (E). 

(7) The Full Eench examined the question whe¬ 
ther an advocate can compromise claims without 
the authority or consent of his client and answer¬ 
ed it in the affirmative. The Full Bench extended 
the rule laid down by Lord Atkin in — ‘Souren- 
aranath Mitra v. Tarubala Dasi’, AIR 1930 PC 158 
(F>, with respect to an advocate entitled to appear 
without a power from his client to the case of all 
advocates. According to the Full Bench, the 
authority to compromise is implicit in the appoint¬ 
ment of an advocate unless it is expressly counter¬ 
manded and that whether there is authority ex¬ 
pressly conferred by the power or not. The Full 
Bench also expressed the view that there is no 
distinction in this matter between an advocate 
and a pleader. The two decisions of the Privy 
Council, — ‘Sarathkumari v. Amulyadhan (C)’ 
and — ‘Sourindra Nath v. Heramba Nath (D)’, 
(supra), were not noticed by the Full Bench. As 
we are. in the present case, concerned with the 
authority of an advocate, it is not necessary to 
examine the question whether a vakil or a pleader 
can without reference to his client bring about 
a compromise when the power filed by him confers 
no such authority. That was the question dealt 
with in — ‘Sarathkumari v. Amulyadhan (C)’ and 

— ‘Sourindra Nath v. Heramba Nath (D)’ (supra). 

(8) The applicant does not plead any express 
prohibition or limitation on the authority of Shri 
Tare. On the contrary, the power to make a 
compromise is expressly included in the powers 
conferred on the advocate by the vakalatnama 
filed in the case. It must therefore be held that 
there Is nothing in the instant case to take it out 
of the general rule as stated by the Full Bench. 

(9) The point that remains for consideration is 
whether an agreement not to prosecute the appeal 
and get it dismissed can be said to be included 
within the power to compromise. The applicant 
must lose on this point also. Reference may be 
made to the decision in — *In re West Devon 
Great Consols Mine’, (1888) 38 Ch D 51 (G). In 
that case on the hearing of the motion as to the 
allowance of certain claims the Vice-Warden de- 
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cidecl in favour of the claims. But the case was 
not ended for he had not decided as to costs. Then 
on counsel for the contributories consenting not to 
appeal the Vice-Warden allowed them their costs. 
Later there was an application by the contribu¬ 
tories to withdraw the consent given by their 
counsel at the hearing of the motion. The ques¬ 
tions were raised in argument whether an under¬ 
taking not to appeal could at all be given by a 
counsel without express authority, and, if it could, 
whether it could be given after the decision on the 
merits. Lord Justice Cotton observed: 

“every compromise involves an undertaking not 
to appeal, it therefore cannot be beyond the 
authority of counsel to undertake that his 
clients shall not appeal. As to the other point 
the counsel in fact says: ‘The Judge has given 
a decision adverse to my client, and in con¬ 
sideration of his receiving his costs I undertake 
that he shall not appeal against it.’ That is a 
compromise. The undertaking, therefore, is 
‘prima facie’ binding.” 

If an undertaking by a counsel not to appeal must 
be held to be within his authority, a counsel’s 
action in not prosecuting an appeal once filed be¬ 
cause of a settlement must likewise be held to 
be included in his authority. 

(10) We therefore see no adequate reason for 
setting aside the order of dismissal and restoring 
the case to file. We accordingly reject the appli¬ 
cation with costs. 

B/D.R.R. Application rejected. 


A.I.R. 1954 NAGPUR 252 (Vol. 41, C.N. 85) 

SINHA C. J. (30-10-1952) 

Dwarkabai, Plaintiff-Applicant v. Ukharda Gan- 
pat, Defendant-Non-Applicant. 

Civil Revn. No. 53 of 1952 from Order of Civil 
J., 2nd Class, Malkapur, D/- 7-12-1951. 

(a) Evidence Act (1872), S. 137 — Cross-exami¬ 
nation — Pleader of party absent — Practice. 

The Court is not bound to wait for any 
length of time and thus waste public time if 
the pleaders do not turn up in Court at the 
right moment to cross-examine the opposite 
party’s witnesses. This cannot be made a 
ground of attack against the orders passed. 

(Para 3) 

Anno: Evid. Act, S. 137 N. 7. 

(b) Civil P. C. (1908), O. 33, R. 1 and S. 115 — 

Finding that applicant for leave to sue in forma 
pauperis is possessed of sufficient means, is one 
of fact and even if erroneous is binding in revi¬ 
sion. (Para 4) 

Anno: Civil P. C., S. 115 N. 2. 

1953 Mulla: S. 115 P. 408 “Limits .jurisdic¬ 

tion” (Pts 4, 6 to 11 extra in N. 2 to S. 115 in AIR 
Com.) 

Civil P. C., S. 115 N. 26. 

1953 Mulla: S. 115, P. 410 N. “Interlocutory order” 
and O. 33, R. 5, P. 1066, N. “Revision” (Various 
conflicts noted in N. 26 to S. 115 in AIR Com. not 
noticed in Mulla — N. “Interlocutory order” under 
S. 115 in Mulla does not particularly deal with the 
topic discussed in N. 26 to S. 115 in AIR Com.). 

Civil P. C., O. 33, R. 1 N. 3. 

1953 Mulla: O. 33 R. 1, P. 1059, N. “Is .of” 

(19 Pts. extra in N. 3 to O. 33, R. 1 in AIR Com. 
— Conflict on the question of meaning of “means” 
and as to what it includes not noticed in 
Mulla). 


A. I. B, 

(c) Civil P. C. (1908), S. 115 — Point not raised 
in petition. 

Once the matter has come to the notice 
of the Court that there has been a material 
irregularity, whether that point had or had 
not been specifically taken in the application 
under S. 115, the High Court may take that 
into consideration, specially when the whole 
record is before it, and there is no doubt 
about what actually took place. (Para 5) 
Anno: C. P. C., S. 115 N. 2. 

1953 Mulla: S. 115, P. 408 N. “Limits. 

jurisdiction” (Pts. 4, 6 to 11 extra in N. 2 to S. 115 
in AIR Com.). 

(d) Civil P. C. (1908), O. 33, Rr. 6 and 7 -- 
Report from Collector as to pauperisum of appli¬ 
cant. 

Where upon an application of a person for 
leave to sue as pauper the Court directed a 
notice to issue to Collector but the notice was 
not issued or at least there was nothing to show 
the return of such notice or there was no re¬ 
port from the Collector or the Government 
pleader as to the means of the applicant, and 
the Court passed an order rejecting the appli¬ 
cation: 

Held that though the report of the Collector 
might not be conclusive of the matter, still 
the weight had to be given to it, and that 
therefore there was essential irregularity in 
the procedure adopted by the Court. (Para b) 

Anno: Civil P. C., O. 33, R. 6 N. 1. 

1953 Mulla: O. 33, R. 6, P. 1067 N. “Notice” (3 
Pts. extra in N. 1 to O. 33, R. 6 in AIR Com.). 

Civil P. C., O. 33, R. 7 N. 1. 

1953 Mulla: O. 33, R. 7 (Topic discussed in N. 1 
to O. 33, R. 7 in AIR Com. extra — See, however, 

N. “Distinction.rule 5” under O. 33, R. 7 

on P. 1068 in Mulla). 

CASE REFERRED: Para 

(A) (V28) AIR 1941 Pat 594: 20 Pat 765 3 

Y. V. Jakatdar, for Applicant; C. B. Parekh, for 
Non-Applicant. 

ORDER: This application in revision is direct¬ 
ed against the orders dated 7-12-1951 passed by 
the Civil Judge Class II, Malkapur, refusing the 
petitioner’s application for leave to sue in ‘forma 
pauperis’. 

(2) It appears that when the application was 
made the Court directed notice to issue to the 
non-applicant as also the Collector by its order 
dated 19-6-1951. The case had to be adjourned 
for non-service of notice, but even then it does 
not aopear from the order-sheet or from the re¬ 
cord that the notice was actually served on the 
Collector or the Government Pleader. 

On 29th November in the last hours, at about 
4-30 p.m., the Court examined the applicant and 
adjourned the case for further hearing on 1-12- 

1951. 

On 1-12-1951 the case was called out in the 
early hours, and as the pleader for the petitioner 
was absent, the Court examined the three wit¬ 
nesses of the opposite party and passed orders on 
7th December disallowing the application chiefly 
on the ground that the petitioner was possessed of 
a gold ring and ‘Patalyas’ without coming to any 
conclusion as to the value of those ornaments, as¬ 
suming that they are there with her. 

(3» This application was moved in this Court 
chiefly on the ground that the Court below had 
passed the orders completely ignoring the result 
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of the enquiry by the Collector; but on examining 
the record the learned counsel for the petitioner 
has completely changed his front and has argued 
that as a matter of fact though notice had been 
directed to be issued to the non-applicant and the 
Collector, there is nothing on record to show that 
the Collector had actually been served or that he 
put in any report. 

I have examined the record, and it does appear 
that there is no report of service on the Collector 
•or any report by him as to the alleged pauperism 
of the petitioner. Hence the learned counsel for 
the petitioner has put it at the forefront of his 
arguments that the proceedings are vitiated by 
this material irregularity as held in the case of 
the — ‘Province of Orissa v. Dibvasingh Nand’, 
AIR 1941 Pat 594 (A). 

It has also been urged that the orders were 
passed by the Court below without any cross-exa¬ 
mination of the non-applicant’s witnesses by the 
petitioner’s pleader. That is a ground which does 
not appeal to me because the petitioner has to 
thank herself or her pleader if they were not pre¬ 
sent at the time the case was taken up on the 
adjourned date. The Court is not bound to wait 
for any length of time and thus waste public time 
if the pleaders do not turn up in Court at the 
right moment. 

(4) It has also been urged that the Court below 
has brushed aside the non-applicant’s evidence to 
the effect that the petitioner was possessed of a 
large number of ornaments and that it has relied 
upon the testimony of the non-applicant’s wit¬ 
nesses to the effect that she was possessed de¬ 
finitely of a gold ring and ‘patalyas’. That again 
is a question of fact, which may have been deter¬ 
mined by the Court rightly or wrongly, and such a 
decision, erroneous or otherwise, is not amenable 
to the revisional jurisdiction of this Court. 

(5) Hence the only question which deserves 
serious consideration is whether the petitioner 
should be permitted to raise a ground not taken 
in her petition; as a matter of fact, a ground 
which is just to the contrary of what had been 
specifically taken in the petition made in this 
Court. In my opinion, once the matter has come 
to the notice of the Court that there has been a 
material irregularity, whether that point had or 
had not been specifically taken in the application, 
this Court may take that into consideration, 
specially when the whole record is before the 
Court and there is no doubt about what actually 
took place. 

It appears on an examination of the record that 
in spite of the fact that the Court had directed 
notice to issue to the Collector notice was not 
actually served on the Collector, or, at any rate, 
there is no return of such notice. One thing is 
absolutely clear that there is no report by the 
Government Pleader on behalf of Revenue. Such 
a report may not be conclusive of the matter but 
is always given due weight. In this case such 
material w’as entirely wanting. 

As that was a material irregularity in the pro¬ 
cedure adopted by the Court below, I would set 
I aside its orders and direct that the case be heard 
afresh after notice has been given to the Collector 
and after the parties have had a fresh opportunity 
of adducing all the evidence that they think fit 
to adduce in this case. 

As the petitioner herself and her pleader are 
not entirely free from blame in so far as they 
kept ‘ex parte’ on the adjourned date the Court 
was not apprised of that irregularity. Hence I 
would not saddle the non-applicant with the costs 
in this Court or in the Court below. Costs to 


be incurred hereafter shall abide the result of 
the determination by the Court below, after 
remand. 

B/R.G.D. Order accordingly. 


A.I.R. 1954 NAGPUR 253 (Voi. 41, C.N. 86) 

R. KAUSHALENDRA RAO J. (13-2-1953) 

Lalji Lokman, Applicant v. A. K. Ghatpande, 
Non-Applicant. 

Civ. Revn. No. 359 of 1952 from decree of Civil 
J., 2nd Class, Chhindwara, D/- 2-4-1952. 

Legal Practitioners (Fees) Act (1926), S. 4 — 
Fees due under agreement — Case coming to 
abrupt end — Effect. 

The mere fact that the case comes to an 
abrupt end or that the case is compromised 
does not disentitle an advocate from claiming 
the balance of his fee settled if the settle¬ 
ment was for the whole case. AIR 1930 Pat 
403, Disting. 1942 Nag LJ 225; Civil Revn. No. 
361 of 1948, D/- 15-2-1949 (Nag), Ref. 

(Para 5) 

Anno: Legal Practitioners (Fees) Act, S. 4 N. 1. 


CASES REFERRED: Paras 

(A) (V17) AIR 1930 Pat 403: 9 Pat 865 4 

(B) (’42; 1942 Nag LJ 225 5 

(C) (’49) Civil Revn. No. 361 of 1943, D/- 

15-2-1949 (Nag) 5 


G. C. Banerji, for Applicant; R. R. Dandige, 
for Non-Applicant. 

ORDER: This application is by the defendant. 
The suit was instituted by the non-applicant 
against the applicant claiming Rs. 215/-. The 
claim was decreed with costs. 

(2) The claim arose in the following circum¬ 
stances. The non-appficant is the seniormost 
advocate practising at Chhindwara. He was en¬ 
gaged by the applicant to conduct on his behalf 
civil suit no. 2-A of 1950 in the Court of the Addi¬ 
tional District Judge, Chhindwara, which was 
valued over Rs. 20,000. The fee was settled for 
the whole case at Rs. 250/-. I-Ie received only Rs. 
35/- in all. He attended all the hearings of the 
case from 6-11-1950 to 5-2-1951 and did all that 
was to be done in connection with the case. The 
suit was fixed for evidence from 5-2-1951 to 10-2- 
1951. On 5-2-1951, the applicant took away the 
brief from the non-applicant saying that he would 
bring it back after showing it to others. There¬ 
after the applicant did not see the non-applicant. 
The applicant engaged another practitioner, Shri 
Bhatia, on Rs. 300/- and paid the whole amount 
to him. The case was compromised on 9-2-1951. 

(3) The applicant pleaded that the fees had 
been settled at Rs. 10 per hearing and the plain¬ 
tiff had been overpaid by Rs. 6. 

(4) The learned trial Judge found as a fact 
that the fees had been settled at Rs. 250/- in a 
lump sum for the whole case as pleaded by the 
non-applicant and not at Rs. 10 per hearing as 
■o’eaded by the applicant. He further found that 
the applicant had engaged no less than five coun¬ 
sel and had paid the non-applicant Rs. 35/- only 
out of the sum settled. These are findings of 
fact which are not disputed. But it is contended 
by the learned counsel for the applicant that as 
the case was compromised and as the non-appli¬ 
cant had not done any work after 5-2-1951, the 
learned trial Judge should not have decreed the 
whole claim. The applicant relies upon the deci¬ 
sion in — ‘Radhika Debi v. Ramasray Prasad’ 
AIR 1930 Pat 403 (A). The decision does not 
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assist the applicant. In the case cited the fee 
was not seined lor the whole case unlike in the 
present case. 

t5) There is authority lor the view that the 
mere fact that the case comes to an abrupt end 
or that the case is compromised does not dis¬ 
entitle an advocate from claiming the balance of 
the fee settled if the settlement was lor the whole 
case. See — ‘Ballabhdas v. Govind Ram’, 1942 
Nag LJ 225 (B) and — ‘Kastur Chand v. J. M. 
Jaiswal’, Civil Revn. No. 361 of 1948, D/- 15-2-1949 
(Nag) (C). 

(6) It is clear from the evidence that the non¬ 
applicant was ready and willing to perform his 
obligation. He actually reserved the dates from 
5-2-1951 to 10-2-1951 and kept lor himself no other 
work. It is the applicant who prevented the non¬ 
applicant from discharging his obligation under 
the agreement by taking away the papers. The 
applicant is clearly liable to pay the sum claimed. 
Even if the case be viewed as entitling the non¬ 
applicant to compensation and not the balance of 
the fees settled, the stun decreed cannot be con¬ 
sidered unreasonable in the circumstances of the 
case. 

( 7 ) The decree of the Court below is correct. 
The revision is dismissed with costs. 

B/H.G.P. Revision dismissed. 


A.I.R. 1954 NAGPUR 254 (Vol. 41, C.N. 87) 
MUDHGLKAR J. (30-9-1952). 

Babulal Appellant v. Jugalkishor and others 
Respondents. 

Misc. (First) Appeal No. 134 of 1948; against 
order of Dist. J. Hoshangabad; D/- 29-11-1947. 

(a) Civil P. C. (1908), O. 22, Rr. 5 and 11 — 
Refusal to bring person on record as legal repre¬ 
sentative — Appeal. 

There is no provision in law whereunder 
an order refusing to bring on record a per¬ 
son as legal representative of a deceased party 
can be appealed from. Hence an appeal liom 
such an order is incompetent. The conten¬ 
tion, that the consequence of such an order 
is abatement of the appeal and theieioie the 
order must be deemed to be an order of abate¬ 
ment and so appealable as a decree, is not 
relevant; for, it may be that as a consequence 
of that order abatement has taken place but 

that is entirely a different matter. 

(Paras 2, 4) 

Anno: C. P. C., O. 22 R. 5 N. 10. 

1953 Mulla: O. 22 R. 5, P. 955 N. “Appeal” (2 
Pts extra in Mulla — 1 Pt extra in N. 10 to 
O 22 R. 5 in AIR Com. — See also N. 26 to O. 5 
R 3 and N. 6 to S. 105 in AIR Com. and N. 
“Appeal” to O. 22 R. 3, on P. 943 in Mulla). 

(b) Civil P. C. (1908), S. 115 — Error of law 
or fact — Admission of evidence. 

It is open to the Court to decide whether 
the particular evidence adduced before it is 
admissible or not. Even though its decision 
on the point may be wrong that is not a 
question of jurisdiction and therefore its 
finding is not open to challenge in revision. 

(Para 6) 

Anno: C. P. C., S. 115 N. 13 Pt. 8. 

1953 Mulla: S. 115 (Topic discussed in N. 13 to 
S. 115 scattered in various notes in Mulla). 

CASE REFERRED: Para 

(A) (V26) AIR 1939 Nag 39: 181 Ind Cas 411 4 


A. LB* 

G. B. Badkas for Appellant; D. B. S. C. Dubey 

for Respondents. 

ORDER: This order will also govern the deci¬ 
sion of Miscellaneous (First) Appeals Nos. 132 
and 133 of 1948. Each of these three appeals 
has been preferred by Babulal against diflerent 
respondents from an order passed by the lower 
appellate Court in three appeals filed by one 
Kaluram, now deceased, rejecting the application 
of the appellant for substitution of his name in 
place of Kaluram as his legal representative. 

(2) A preliminary objection is taken before me 
by Shri Sita Charan Dube who appears for the 
respondent to the effect that the appeals are in¬ 
competent because there is no provision in law 
whereunder an order refusing to bring on record 
a person as legal representative of a deceased 
party can be appealed from. 

(3) The objection is a good one. The order in 
question is not one which falls under Order 43 of 
the Code of Civil Procedure and is not made ap¬ 
pealable thereunder; nor does this order amount 
to a decree. 

(4) The learned counsel for the appellant says 
that the consequence of this order is abatement 
of the appeal and therefore the order must be 
deemed to be an order of abatement and so ap¬ 
pealable as a decree. In support of his contention* 
that an order of abatement is appealable as a 
decree he refers to a decision in — ‘Purushottam- 
das v. Devkaran Kesheoji’, AIR 1939 Nag 39 (A). 
Whether an order of abatement is appealable as 
a decree or not is to my mind not relevant to the 
present case because the present appeals are not 
against an order of abatement but against a diffe¬ 
rent kind of order altogether. It may be that as' 
a consequence of that order abatement has taken 
place but that is entirely a different matter. 

Moreover, even so far as the order of abate¬ 
ment is concerned, it could only be the person who 
is a party to a suit or appeal who can appeal and 
not one whose right to continue a suit or appeal 
has been held to be not established. In this view 
I hold that the appeals are not tenable. I would, 
therefore treat these three appeals as revision 
applications. Treating them thus the learned 
counsel for the appellant is faced with a great 
difficulty. The powers of this Court in a revision 
matter are restricted to the question of juris¬ 
diction and so the merits of a decision cannot be 
considered by it in such a proceeding. 

(5) According to Shri Badkas, the Court below' 
was bound to bring on record the appellant as 
the legal representative of Kaluram because there 
was no other contestant. In support of this he 
relies on O. 22 R. 5. That provision reads thus: 

“Where a question arises as to whether any per¬ 
son is or is not the legal representative of a 

deceased plaintiff or a deceased defendant, such 

question shall be determined by the Court. 

It is clear from the language of the provision that 
in every case, whether there is one appellant or 
there are several, the Court is charged with the 
duty of making an enquiry and determining whe¬ 
ther some or any of the persons applying to be 
brought on record are or is entitled to be brought 
on record. 

(6) Shri Badkas then says that the Court below 
has refused to take into consideration some evid¬ 
ence which Vv r as adduced by the appellant and has 
thus committed an error in the exercise of its 
jurisdiction. What the Court below has done is 
that it has refused to treat as relevant the evid¬ 
ence of certain witnesses on the ground that it 
is hearsay. It was open to the Court to decide whe- 
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ther. the particular evidence adduced before it was 
admissible or not. Even though its decision on the 
joint may be wrong that is not a question of 
jurisdiction and therefore its finding is not open 
oO challenge in revision. 

(7) In this view I dismiss each of the appeals 
with costs. Counsel’s fee Rs. 25/- in each case. 

B/V.S.B. Appeals dismissed. 
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SINHA, C. J. AND BHUTT J. (23-10-1953) 

K. C. Sharma, Applicant v. Ramgulam Choubey 
and others, Non-Applicants. 

Civil Revn. No. 566 of 1953 from order of Civil 
J., Class I, Sagar, D/- 5-8-1953. 

Municipalities — C. P. and Berar Municipali¬ 
ties Act (2 of 1922), Ss. 15(1), 20-A and 45 — 
“Directly or indirectly interested in any contract” 
— Contract of lease with Municipal Committee — 
No disqualification. 

Where a contract is completely executed by 
both the parties and nothing remains to be 
done by either side, the contract is wholly ex¬ 
hausted and ceases to have any effect. 

(Para 7) 

The same principle, if carried to logical 
conclusion, would apply to a completed trans¬ 
fer by sale of immovable property. Where 
nothing remains to be done by either party, 
the principle should operate clearly. However 
even where something remains to be done by 
one party or the other after the transfer is 
completed and the matter would be taken out 
of the disqualification under S. 15. Where 
a contract for transfer of immoveable property 
is executed, it is merged in the transfer and 
ceases to have any independent existence as a 
contract. Thereafter, an interest is created in 
immoveable property and any continuing lia¬ 
bility, although originating initially in the con¬ 
tract, attaches after the completion of the 
contract to the transfer itself and is enforce¬ 
able as an incident of the transfer. (1869) 

4 C. P. 296, Relied on. (Para 9) 

The same principle applies to a case of lease 
which is also a transfer within the meaning 
of the Transfer of Property Act. Although, 
therefore, in a case of completed lease there 
is a continuing liability to pay rent, it can¬ 
not be referred to the contract after it is 
executed. This liability would, after the com¬ 
pletion of the lease, be enforceable under 
S. 108-B(1) of the Transfer of Property Act 
and not under the provisions of the Contract 
Act or Specific Relief Act. AIR 1919 Mad 168 
(SB), Relied on. (Para 9) 

So far, however, a contract of lease which 
is still in an executory stage is concerned, 
the abovementioned principle cannot be 
applied. The question is whether it is of such 
a casual or transient character as is con¬ 
templated in — ‘Tranton v. Astor’, (1917) 33 
TLR 383. In considering this question, the 
Courts need not take note of the continuing 
liability in respect of payment of rent, which 
would attach even on completion of the con¬ 
tract but would be referable to the statute and 
not to the contract on which it was initially 
based. The question whether the contract is 
casual or transient has no reference to the 
amount that may be due to or by the Com¬ 
mittee. It is mainly concerned with the ques¬ 
tion of the continuity of the contract. If the 


contract, once completed, comes to an end 
and whatever has to be done thereafter has 
its basis in a statute, the contract should be 
deemed to be of a casual or ephemeral nature, 
creating no disability of any kind. 

(Paras 10, ID 

The defeated candidate made a petition 
under S. 20-A of the Act, contesting the elec¬ 
tion of his opponent to the presidential office 
‘inter alia’, on the ground that he was in¬ 
terested in contracts with the Municipal Com¬ 
mittee and was not, therefore, eligible for 
election under S. 15(1) of the Act. The Court 
found the following facts: (D That the oppo¬ 
nent entered into a contract of lease with the 
Committee in respect of three plots, towards 
which he paid only one-fourth of the premium, 
the balance being due by him to the Com¬ 
mittee. (2) That he took lease of certain 
Municipal land over which he has built 
‘kothas’. This lease was subsisting in his 
favour, its transfer in favour of a third person 
being only nominal. (.3) That he was interested 
in the lease of the Municipal land, standing in 
the name of his son. (4) That he was interested 
in the lease of the Municipal land, which has 
been taken by his brother. 

Held that the transactions in question had 
either passed out of the domain of contracts 
or were of a casual or transient character, 
and were not consequently covered by S. 15 
the Central Provinces and Berar Municipali¬ 
ties Act, 1922. (Para 12; 

CASES REFERRED: Paras 

(A) (V27) AIR 1940 Nag 81: ILR (1940) Nag 
133: 41 Cri LJ 424 6 

<B) (V40) AIR 1953 Nag 125: ILR (1953) Nag 
245 7 

(C) (1917) 33 TLR 383 7, 8 10 

(D) (1869)4 C P 296: 20 L T 786 7, 9 

(E) (V17) AIR 1930 All 1: 52 All 338 (FB) ’ 9 

(F) (V6) AIR 1919 Mad 168: 42 Mad 203 (SB) 9 

(G) (1889) 22 QBD 744: 58 LJQB 443 12. 

(H) (V10) AIR 1923 Bom 305: 47 Bom 809 12 

(I; (1920) 1920-2 KB 636: 89 LJKB 1062 12 

(J) (1921) 1 Ch 550: 90 LJ Ch 395 12 

M. N. Phadke. for Applicant; R. S. Dabir, 
V. M. Kulkarni and Kumari Rama Gupta, for 
Non-applicant No. 1. 

ORDER: This order shall govern the disposal 
of Civil Revisions Nos. 566 and 60S of 1953 which 
have been directed against the order of Civil Judge, 
Class I, Sagar, passed under S. 20-A (3) of the 
Central Provinces Municipalities Act, 1922 (herein¬ 
after called the Act). 

(2) Civil Revision No. 566 of 1953 has been filed 
by K. C. Sharma and Civil Revision No. 606 of 
1953, by Ramgulam Choubey. They were contes¬ 
tants for the office of President of Khurai Muni¬ 
cipal Committee. Other persons who were nomi¬ 
nated for the election were Vallabhdas Mahe- 
shiri, S. D. Muley, Komalchand Panawala and 
Ratanchand Nema who are non-applicants 2 to 5 
in these proceedings, but they withdrew their can¬ 
didature and did not contest the election. K. C. 
Sharma and Ramgulam Choubey secured respec¬ 
tively 2386 and 1971 votes, and accordingly the 
former was declared to be the duly elected Presi¬ 
dent under section 20 of the Act. 

(3) Ramgulam Choubey made a petition to the 
lower Court under S. 20-A of the Act, contesting 
the election of his opponent, ‘inter alia', on the 
ground that he was interested in contracts with 
the Municipal Committee and was not, therefore 
eligible for election under S. 15(1) of the Act. 
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The lower Court found the following facts: 

‘'(1) That K. C. Sharma entered into a contract 
of lease with the Committee in respect of 
three plots, towards which he paid only one- 
fourth of the premium, the balance being 
due by him to the Committee. 

(2) That he took lease of certain Municipal land 
over which he has built ‘kothas’. This lease 
is subsisting in his favour, its transfer in 
favour of Singhai Bhaiyalal being only nomi¬ 
nal. 

<3) That he is interested in the lease of the 
Municipal land, standing in the name of 
his son. 

(4) That Ramgulam Choubey is interested in 
the lease of the Municipal land, which has 
been taken by his brother.” 

In the opinion of the lower Court, all these tran¬ 
sactions offend against S. 15(1) of the Act and 
made both the parties ineligible for contesting 
the election. In this view, the election as a whole 
was set aside. 

(4) Before we take up the main question, we may 
mention that non-applicants 2 to 5 did not take 
part in the proceedings either in the lower Court 
or before us. The lower Court has remarked in 
para. 23 of its order that it was not proved that 
they had withdrawn their candidature before the 
due date. It was not the case of either party, 
nor indeed of these non-applicants, that they had 
not done so. Ramgulam Choubey had alleged in 
para. 1 of his petition that these non-applicants had 
withdrawn their candidature and that he and 
K. C. Sharma were the only contestants for the 
election. This meant that their withdrawal was 
valid according to the rules. 

This was not denied by K. C. Sharma who only 
prayed that they should be discharged from the 
array of non-applicants. The lower Court was 
not, therefore, entitled to take up this question, 
and its finding thereon has consequently to be 
ignored. 

(5) Clause (1) of S. 15, C. P. Municipalities Act. 
1922, which governs the case is to the following 
effect: 

“15. No person shall be eligible for election, selec¬ 
tion or nomination as a member of a committee, 
if such person— 

X X x X x 

(1) has directly or indirectly any share or in¬ 
terest in any contract with, by or on behalf of 
the committee, while owning such share or in¬ 
terest : 

Provided that.in case (1) the disqualifi¬ 

cation may be removed by an order of the 
Deputy Commissioner in this behalf.” 

This is not a case in which the proviso to the 
section is applicable. If, therefore, the facts found 
by the lower Court against the two contestants 
are covered by cl. (1) of S. 15 of the Act, it would 
entail a disqualification which would vitiate their 
taking part in the election. 

(6) The words “directly or indirectly interested 
in any contract made with such committee” also 
occur in sub-section (1) of S. 45, C. P. Municipa¬ 
lities Act, 1922. In—‘Hazarimal Jagannath v. Em¬ 
peror’, AIR 1940 Nag 81 (A) the word “interested” 
used in this section was held to include not only 
an interest in money but also an interest arising 
out of friendship. This does not, however, help 
the case for it was not contested before us that 
the parties concerned would be deemed to be in¬ 
terested in the transactions found by the lower 
Court, within the meaning of cl. (1) of S. 15 of the 


Act. The question before us is to construe the 
term “contract” used in S. 15 or S. 45 of the Act. 

(7) There can be no doubt that where a con¬ 
tract is completely executed by both the parties 
and nothing remains to be done by either side 
the contract is wholly exhausted and ceases to 
have any effect. Such, for instance, is a sale of 
goods on full payment of price. 

In — ‘Bhikulal v. State of M. P.\ AIR 1953 Nag 
125 (B) it was held that the sale of a commodity 
across the counter is not hit by S. 15(1) of the 
Act. Reliance was placed in this connection on 
— ‘Tranton v. Astor’, (1917) 33 TLR 383 (C), a 
case of insertion of Government advertisement in 
a newspaper, which was not held to entail a dis¬ 
qualification of the owner of the paper within the 
meaning of House of Commons (Disqualification) 
Acts, 1782 and 1801 (22 Geo. Ill c. 45 and 51, Geo. 
Ill, c. 52). Mr. Justice Low who delivered the 
considered judgment, remarked in this connec¬ 
tion : 


“I will say at once that I think that the real 
and sufficient answer to the claim of the plain¬ 
tiff in this action is that even if Government 
department acting directly does give an order 
to a newspaper for the insertion of a Govern¬ 
ment advertisement in a particular issue of the 
newspaper, and the newspaper accepts and in¬ 
serts the advertisement, and that is all, such a 
transaction is not a contract or agreement with¬ 
in the meaning of this legislation at all, and 
such casual or transient transactions are not the 
kind of contracts covered by these statutes, but 
that what are meant to be covered are contracts 
of a more permanent or continuing and lasting 
character, the holding and enjoying of which 
might improperly influence the action both of 
legislators and the Government.” 

This principle was even extended to a case where 
a contractor had completely executed a contract, 
and it only remained for him to receive payment. 
See — ‘Royse v. Birley’, (1869) 4 CP 296 at p. 317 
(D). 


(8) The word “contract” which was interpreted 
in — ‘Tranton v. Astor, (C)’ (supra) occurs in S. 
1, House of Commons (Disqualification) Act, 1782, 
which is reproduced below: 

“From and after the end of this present session 
of Parliament any person who shall directly or 
indirectly himself or by any person whatsoever 
in trust for him or for his use or benefit or on 
his account undertake, execute, hold or enjoy. 


in the whole or in part, any contract, agreement 
or commission made or entered into with, under 
Dr from the commissioners of His Majesty s 
Treasury, or of the Navy or Victualling Office, 
Dr with the master general or board of Ordn¬ 
ance, or with any one or more of such commis¬ 
sioners, or with any other person or persons 
whatsoever, for or on account, of the public se - 
vice, or shall knowingly and willingly furnish 
or provide in pursuance of any such agreement, 
contract or commission which he or they sha 
have made or entered into as aforesaid, any 
money to be remitted abroad or any wares or 
merchandize to be used or employed m the ser¬ 
vice of the public, shall be incapable of bem» 
elected or of sitting or voting as a member “ 
the House of Commons during the time tnai 
he shall execute, hold or en]oy any such c 
tract, agreement or commission or any part or 
share thereof, or any benefit or emolument ans 

ing from the same.” 

ction 2 of this Act provides that if any member 
all enter into such a contract, etc. or having 
fprpH into such a contract etc., shall continue 
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to hold the same, the seat of such person shall 
be void. 

It was with S. 2 ibid that ‘Tranton v. Astor, (C)’ 
<supra) was concerned, but it is obvious that the 
word “contract** has been used in the two sections 
in the same sense and would bear the same inter¬ 
pretation. Section 1 of this statute is, it will be 
observed, only an amplified form of S. 15(1), C. P. 
Municipalities Act, 1922, and the word “contract” 
used in it should bear the same interpretation 
which is eminently just and reasonable. 

(9) The same principle, if carried to logical con¬ 
clusion, would apply to a completed transfer by 
sale of immovable property. Where nothing re¬ 
mains to be done by either party, the principle 
would operate clearly. However even where some¬ 
thing remains to be done by one party or the 
other after the transfer is completed, the principle 
followed in ‘Royse v. Biriey, (D)’ (supra) would 
apply and the matter would be taken out of the 
disqualification. Where a contract for transfer 
of immovable property is executed, it is merged 
in the transfer and ceases to have any indepen¬ 
dent existence as a contract. Thereafter an in¬ 
terest is created in immoveable property and any 
continuing liability, although originating initially 
in the contract, attaches after the completion of 
the contract to the transfer itself and is enforce¬ 
able as an incident of the transfer. 

In — ‘Dip Narain Singh v. Nagesliar Prasad’, 
AIR 1930 All 1 (FB) (E) it was held that once a 
document transferring immoveable property has 
been duly executed and registered, the transaction 
passes out of the domain of mere contract into 
one of conveyance, and that such a completed 
transaction is governed by the provisions of the 
Transfer of Property Act, 1882. That was a case 
of a mortgage and not of an out and out sale, but 
it was held that this made no difference as a mort¬ 
gage was also a transfer. 

In — ‘Kandasami Pillai v. Ramasami Mannadi’, 
AIR 1919 Mad 168 (F) the same view was held in 
a case of lease which is also a transfer within 
the meaning of the Transfer of Property Act. 
Although, therefore, in a case of completed lease 
there is a continuing liability to pay rent, it can¬ 
not be referred to the contract after it is execut¬ 
ed. This liability would, after the completion of 
the lease, be enforceable under S. 108-B(1), T. P. 
Act, and not under the provisions of the Contract 
Act or Specific Relief Act, 1877. 

(10) So far, however, a contract of lease which is 
still in an executory stage is concerned, the above- 
mentioned principle cannot be applied. The ques¬ 
tion is whether it is of such a casual or transient 
character as is contemplated in ‘Tranton v. Astor, 
(C)’ (supra). In considering this question, we need 
not take note of the continuing liability in respect 
of payment of rent, which would attach even on 
completion of the contract but would be referable 
to the statute and not to the contract on which 
it was initially based. The only other considera¬ 
tion is regarding the payment of the premium 
which, in the instant case, amounts to Rs. 2306/4/- 
and has been directed to be recovered from K. C. 
Sharma vide Resolution No. 9(B) of the special 
meeting of the Committee held on 30-4-1952. This 
liability subsisted on the date of the nomination 
and is still continuing. The question is if it creat¬ 
ed a disability to contest the election. 

(11) It appears certain that the question whe¬ 
ther the contract is casual or transient has no 
reference to the amount that may be due to or 
by the Committee. It is mainly concerned with 
the question of the continuity of the contract. If 
the contract, once completed, comes to an end 
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and whatever has to be done thereafter has its 
basis in a statute, the contract should, we consider, 
be deemed to be of a casual or ephemeral nature, 
creating no disability of any kind. It would be 
incongruous that a person who completes a con¬ 
tract of this kind in time should be quali¬ 
fied to contest the election, while in the 
case of another person where something remains 
to be done, there should be a disqualification. 

(12) It was, however, contended that the test 
in such cases should be whether the liability that 
remains to be fulfilled under a contract v;ould 
create a conflict between interest and duty if the 
person concerned returns to office. This conten¬ 
tion is based on the observations in — ‘Nutton 
v. Wilson’ (1889) 22 Q B D 744 at p. 748 (G), which 
were cited with approval in — ‘K. F. Nariman v. 
Municipal Corporation of Bombay’, AIR 1923 Bom 
335 (H). This test was accepted by the Court of 
Appeal in — ‘England v. Inglis’, (1920) 2 KB 636 

(I) and was acted upon by Astbury J. in — ‘Holden 
v. Southwark Borough Council’, (1921) 1 Ch 550 

(J) . In ‘Nutton v. Wilson, (G)’ (supra) the ques¬ 
tion was regarding the interpretation of the ex¬ 
pression ‘‘in any manner concerned” which occurs 
in Public Health Act, 1875 (38 & 39 Vic., c. 55). 

Here we are not concerned, as already observed, 
with the question of the manner in which a person 
may be concerned or interested in a contract. The 
question that we have to consider is as to the 
nature of the contract which is contemplated by 
the statute. Even if this test is applied, the ques¬ 
tion still remains whether the contract is of the 
kind in which the conflict between interest and 
duty should create a disqualification. If this con¬ 
flict arises from a contract or transaction which 
is not contemplated by the statute, the matter 
would be taken out of the mischief of the Act. 
For reasons already stated we are of the opinion 
that the transactions in question have either pass¬ 
ed out of the domain of contracts or are of a 
casual or transient character, and are not con¬ 
sequently covered by C. P. and Berar Municipa¬ 
lities Act, 1922. 

(13) The result is that Civil Revision No. 566 
of 1953 is allowed and No. 606 of 1953 is dismiss¬ 
ed. The order of the lower Court is accordingly 
set aside. The objector Ramgulam Choubey shall 
suffer his own costs throughout and pay that of 
the non-applicant K. C. Sharma both in the lower 
Court and in this Court, Counsel’s fee Rs. 100/-. 


B/R.G.D. 


Order accordingly. 
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SINHA, C. J. AND BHUTT J. (14-10-1953) 

F. K. Rahate, Petitioner v. Dr. D. N. Pendhar- 
kar and another, Opposite Party. 

Misc. Petn. No. 129 of 1953. 

(a) Houses and Rents — C. P. and Berar Letting 
of Houses and Rent Control Order (1949), Cl 
13(3) (ii) — Habitual defaulter. 


The question whether the tenant was a 
habitual defaulter depends upon the initial 
agreement in respect of payment of rent or 
of any subsequent change in that agreement, 
either express or implied. In the absence of a 
finding on this point the decision that the 
tenant was not a habitual defaulter is without 
any basis. (Para 3) 

(b) Houses and Rents — C. P. and Berar Letting 
of Houses and Rent Control Order (1949), Cl. 
13(3) (vi) (a) — Scope. 

Where a landlord is not in possession of any 
other residential house of his own, the ques- 
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tion of his need to occupy the part of the 
building let out to the tenant is not barred 
under cl. 13(3Kvi) (a) of the Rent Control 
Order, 1949, The Question of grant of permis¬ 
sion to terminate the tenancy in such a case 
depends upon whether he really needs the 
portion of the house for his bona fide resi¬ 
dence. (Para 4) 

L. D. Trivedi, for Petitioner; R. K. Manohar, for 
Non-Applicant No. 1. 

ORDER: This petition under Art. 226 of the 
Constitution is directed agamst the order of the 
Rent Controller and that of the Additional De¬ 
puty Commissioner, Nagpur, rejecting the peti¬ 
tioner’s application to terminate the tenancy of 
respondent No. 1. 

(2) Respondent No. 1 is in occupation of half 
portion of the ground-floor of the petitioner’s 
house as his tenant, the rest of the building being 
occupied by the petitioner himself for residence. 
The petitioner made an application to the Rent 
Controller for permission to terminate the tenancy 
on the following two grounds: 

(b That the tenant was a habitual defaulter in 
the payment of rent; and 

(ii) That the petitioner needed the portion of 
the house in the tenant’s possession for pur¬ 
poses of his ‘bona fide’ residence. 

The Rent Controller did not give any finding on 
the first point because the tenant paid the amount 
of Rs. 426/- in Court due as arrears of rent. The 
second point was negatived by him and the appli¬ 
cation was dismissed. In appeal the learned Addi¬ 
tional Deputv Commissioner considered the first 
point and held that the petitioner was not a 
habitual defaulter. On the second point he held 
that because the petitioner was in possession of 
a part of the building, he did not satisfy the 
conditions of Cl. 13(3i(vi)(a) of the Rent Control 
Order. 1949. In this view the appeal was dis¬ 
missed. 

(3) It was common ground between the parties 
that the tenancy was from month to month. The 
petitioner’s case was that rent was payable every 
month whereas respondent No. 1 contended that 
from a long time past he was paying the rent when 
demanded by the petitioner and on that account 
he should not be deemed to be a habitual de¬ 
faulter The question whether respondent No. 1 
was a habitual defaulter would depend upon the 
initial agreement in respect of payment of rent or 
of any subsequent change in that agreement, 
either express or implied. There has been no 
finding on this point by the learned Additional 
Deputy Commissioner, without which his decision 
that respondent No. 1 was not a habitual de¬ 
faulter is without any basis. Nor has he come 
to the finding whether the petitioner required the 
portion of the building in possession of respondent 
No. 1 for his ‘bona fide’ residence. 

(4) It appears that where a landlord is not in 
possession of any other residential house of his 
own the Question of his need to occupy the part 
of the building let out to the tenant is not barred 
under Cl. 13(3)(vi) (a) of the Rent Control Order, 
1949. The question of grant of permission to ter¬ 
minate the tenancy in such a case would depend 
upon whether he really needs the portion of the 
house for his bona fide residence. Therefore, this 
question is also a matter on which the Rent Con¬ 
troller will now direct his attention. 

(5) The orders impugned are .set aside and the 
case is remanded to the Rent Controller for a 
fresh decision with advertence to the above re¬ 
marks. In the circumstances of the case, there 


will be no order as to costs. The outstand^ 
amount of security be returned to the petitioner 

B/H.G.P. Case remanded. 
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R. KAUSHALENDRA RAO AND DEO JJ. 

.(19-2-1951) 

Hiralal Chunnilal Siriah; Applicant v. 

State of Madhya Pradesh and others; Non-P*&- 
lioners. 


Misc. Petn. No. 30 of 1950. 


(a) Government of India Act (1935), S. 240 


Appointment by Governor 
Deputy Commissioner. 


Dismissal 




In view of the provisions of S. 240 (2), which 
are mandatory, where the appointment of a 
public servant is by an order of the Gove*- 
nor, the Deputy Commissioner cannot validhr 
terminate his services even if so authorized 
by the State Government. (Para 5) 


Anno: Govt, of India Act, S. 240, N. 1. 

(b) Constitution of India, Art. 22G — Power Re¬ 
issue directions etc. to Government. 


Even if no infringement of a fundamental 
right is involved the power of the Court ex¬ 
tends to issuing to the Government directions, 
orders or writs for any other purposes. 

(Para 6) 

(c) Government of India Act (1935), S. 240 (B) 
— Dismissal of public servant — Question falling 
for consideration under S. 210(2) — Relief under 
Art. 226 of Constitution — (Constitution of India, 
Art. 226). 

Protection to a civil servant against arbi¬ 
trary dismissal has been regarded as of suffi¬ 
cient importance to require the making of a 
provision about it in the Constitution itself. 

It is therefore but proper that the Court 
should afford, in a case where the material 
facts are not in dispute, immediate redress 
against the violation of the pledge enshrined 
in successive Constitutions, though the ques¬ 
tion of dismissal falls for consideration under 
S. 240 (2) of the Government of India Act. 

(Para 7) 

Anno: Govt, of India Act, S. 240 N. 1. 


(d) Constitution of India, Art. 226 — Dismissal 
of public servant — Application under Art. 2M 
— Applicant if should be left to his ordinary re¬ 
medy by suit. 

Where a public servant who has been order¬ 
ed to be dismissed applies for a writ under 
Art. 226. he should not be left to his ordinary 
remedy by a suit. Public interest is not served 
by allowing the validity of the impugned 
order to remain in doubt till the final result 
of an ordinary litigation. Notwithstanding the 
impugned order, the applicant is deemed to 
be in service and would be entitled to receive 
his remuneration until his services are valid¬ 
ly determined afresh, though he is kept out 
of actual service as a result of the impugned 
order. If the applicant is not to be retained 
in service, there is then no point in prolong¬ 
ing a situation which entitles him to his pay 

without rendering any service to the State. 

(Para 8) 

(e) Constitution of India, Art. 226 — Impugned 
order passed prior to commencement of Consti¬ 
tution — Exercise of power under Article. 

Though the impugned order was passed prior 
to the commencement of the Constitution, if 
it interferes with a right in praesenti of the- 
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applicant and the order is in the eye of law 
no more than a piece of wastepaper, the High 
Court can exercise its power under Art. 226. 

(Para 9) 

CASES REFERRED: 

(A) (V36) AIR 1949 PC 112: 50 Cri LJ 383 

(PC) 5 

(B) (V24) AIR 1937 PC 27: ILR (1937) Mad 

517 (PC) 5, 7 

(C) (’50) M. P. No. 5 Of 1950 D/- 25-8-1950 

(Nag) 6 

(D) (V32) AIR 1945 Nag 190: ILR (1945) Nag 
469 

(E) (V34) AIR 1947 FC 23: 1947 FCR 89 


8 


(FC) 


8, 9 


(F) (V35) AIR 1948 PC 121: 75 Ind App 225 (PC) 8 

P. K. Tare, for Applicant; T. P. Naik Addl. 
Govt. Pleader, for the State. 


ORDER: The applicant was originally appoint¬ 
ed a welfare Officer of the Refugee Relief Camp. 
ChakAbhata, tahsil and district Bilaspur, on a 
salary of Rs. 110 per month with effect from 12-8- 
1948. Subsequently, the applicant was appointed 
an Assistant Refugee Officer in the Tahsildar’s 
grade on a salary of Rs. 200-375 with effect from 
the 19th January 1949 by an order of the Gover¬ 
nor, Central Provinces and Berar, dated 4-3-1949. 


(2) It is not disputed that the appointment was 
temporary and liable to be terminated at any time. 
According to the applicant, there arose some differ¬ 
ences between the applicant & the Senior Refugee 
Officer which it is not necessary to refer in detail. 
The applicant was informed by the Senior Refugee 
Officer (non-applicant No. 3), who is also the Camp 
Commandant, that the applicant’s services were 
terminated under order No. Q/-D.R.O. dated 31-10- 
1949 passed by the Camp Commandant himself. 
The applicant questions the legality of this order 
on the ground that the Camp Commandant had 
no jurisdiction to terminate the applicant’s appoint¬ 
ment. 

(3) The learned Additional Government Pleader 
appeared on behalf of the non-applicants, the 
State of Madhya Pradesh, the Deputy Commis¬ 
sioner Bilaspur, and the Senior Refugee Officer. 
In the affidavit filed by non-applicant No. 2 in 
paragraph 3 it was admitted that the services 
were terminated by him ‘vide’ his order No. 
Q/DRO, dated 31st October 1949. It was however 
denied that the termination of services of the 
applicant was illegal. It was asserted that non¬ 
applicant No. 2 had been duly authorized in that 
behalf by the State Government: ‘vide’ their 
memorandum No. 13603-12240/ RRR, dated the 
20th October 1949. 

The Camp Commandant was asked by non-ap¬ 
plicant No. 2 to communicate his said order to all 
the surplus staff whose services were terminated 
by the aforesaid order including the applicant. 
The order passed by non-applicant No. 2 was in 
fact the order passed by and on behalf of the 
State Government (non-applicant No. 1), the autho¬ 
rity appointing the applicant. It was pleaded that 
the Senior Refugee Officer instead of forwarding the 
order passed by the Deputy Commissioner com¬ 
municated only the substance of it without men¬ 
tioning the fact that it was the order of the latter. 

(4) The question is whether the order terminat¬ 
ing the services of the non-applicant is valid. 
Under S. 240(2), Government of India Act, no 
person holding a civil post could be dismissed by 
an authority subordinate to that by which he had 
been appointed. We will consider the question on 
the footing that the Impugned order was in fact 


passed by the Deputy Co. 
not the Refugee Officer. 


Milt 


issioner himself and 


(5) In view of the fact that the appointment of 
the applicant to the post of Assistant Refugee 
Officer was by an order of the Governor, he could 
not be removed from service by the Deputy Com¬ 
missioner (non-applicant 2). The provision has been 
construed by their Lordships of the Privy Council'* 
in — “Suraj Narain Anand v. North West Frontier 
Province’, AIR 1949 PC 112 (A;, to be mandatory 
and not permissive. It is also clear from the deci¬ 
sion in — ‘Rangachari v. Secy, of State, AIR 1937 
PC 27 (B;, which arose under the corresponding 
provision, section 96-B U) of the Government of 
India Act, 1919, that the authority making the 
appointment cannot delegate the power of dismis¬ 
sal so as to destroy the protection afforded by the 
provision. The dismissal of a civil servant by an 
authority subordinate to that by which he was 
appointed would be unlawful and inoperative. So 
the Deputy Commissioner could not validly termi¬ 
nate the services of the applicant even if so autho¬ 
rized by the State Government. 


(6) The point still remains for consideration 
whether the Court shouid grant the relief which 
the applicant seeks in a proceeding under Article 
226 ol the Constitution. It is true that no infringe¬ 
ment of a fundamental right is involved. But the 
power of the Court extends to issuing to the Gov¬ 
ernment directions, olfters or writs for any other 
purpose: see —'Firm of Danteshwari Transport 
Co. v. R. T. A. C. P. Region’, Nagpur M. P. No. 5 
of 1950 D/- 25-8-1950 (Nag; (C). 


(7; Though the present question falls for consi¬ 
deration under S. 240(2; of the Government of 
India Aet, the provision is repeated in Article 311(1) 
of the Constitution. Protection to a civil Servant 
against arbitrary dismissal has been regarded as 
of sufficient importance to require the making ol 
a provision about it in the Constitution itself. The 
corresponding provision under the Constitution Act 
of 1919 was described by their Lordships of the 
Privy Council as a -charter” and a “pledge” in ‘AIR 
1937 P. C. 27 (B). It is but proper that the 
Court should afford in a case where as here, the 
material facts are not in dispute, immediate re¬ 
dress against the violation of the pledge enshrin¬ 
ed in successive Constitution. 

(8; Eesides, there is another weighty considera¬ 
tion why the applicant should not be left to his 
ordinary remedy by a suit. Public interest is 
not served by allowing the validity of the impugn¬ 
ed order to remain in doubt till the final result 
of an ordinary litigation. Notwithstanding the im¬ 
pugned order, on the principle of the decisions 
in — ‘Hifz-ul Qadeer v. Provincial Govt. C. P. 
& Berar’, AIR 1945 Nag 190 at pp. 191-192 (D) and 

— ‘Punjab Province v. Tara Chand’, AIR 1947 
FC 23 (E) the applicant is deemed to be in service 
and would be entitled to receive his remunera¬ 
tion until his services are validly determined afresh, 
though he is kept out of actual service as a result 
of the impugned order. We are aware that in 

— ‘High Commissioner for India v. I. M. Lall’, 
AIR 1948 PC 121 (F) their Lordships of the Privy 
Council have held that a civil servant is not 
entitled to claim arrears of pay on his dismissal 
being held invalid. But it is unfortunate that — 
*AIR 1947 FC 23 (E)’ was not brought to the 
notice of their Lordships. Their Lordships’ atten¬ 
tion was also not invited to S. 60 and Order 21, 
R. 48, Civil P. C., and the implications arising 
therefrom. Consequently, we venture to state with 
the utmost respect that the correct statement of 
the law is to be found in the decision of their 
Lordships of the Federal Court. If the applicant 
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is not to be retained in service, there is then no 
point in prolonging a situation which entitles him 
to his pay without rendering any service to the 
State. 

(9) One more point has given us great anxiety. 
Tire order in question was passed prior to the 
commencement of the Constitution. The question 
is whether the power under Article 226 should be 
invoked in respect of an order of that kind. But 
for the impugned order the applicant would be 
entitled to hold his office until his services are 
validly terminated. Though the impugned order 
was passed prior to the commencement of the 
Constitution it interferes with a right ‘in praesenti’ 
of the applicant. On the authorities the impugn¬ 
ed order is wholly void and inoperative. In the 
words of their Lordships of the Federal Court in 
— ‘AIR 1947 FC 23 (E)' (supra), the order is in 
the eye of law no more than a piece of waste 
paper. That being so, it is no objection to the 
exercise of our power under Art. 223 that the 
order was passed before the Constitution came 
into operation. A piece of waste paper cannot now 
be allowed to interfere with the right of the appli¬ 
cant. 

(10) The above considerations impel us to give 
redress to the applicant under Art. 226. We accord¬ 
ingly direct the non-applicants not to give any 
effect to the order dated 31-10-1949 terminating the 
services of the applicant. • 

(11) The applicant also complains against some 
other actions of non-applicants Nos. 2 and 3. The 
main point in issue between the applicant and the 
authorities being decided in favour of the former, 
he will now be deemed to be in service. If he has 
any grievances against non-applicants Nos. 2 ana 
3, redress is obtainable by administrative process. 
So no further directions are called for from the 


Court. 

(12) The application is 
A/V.R.B. 


allowed with costs. 

Application allowed. 
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SINHA C. J. AND HIDAYATULLAH J. (16-2-1954). 

Kanhaiyalal S. Dadlani, Supdt. Central Excise 
Nagpur, Applicant v. Meghraj Ramkaranji, No 


Applicant. . , . 

Civil Revn. No. 537 of 1952, to revise order of 
2nd Civil J. 2nd Class, Nagpur, D/- 9-8-1952. 

t*(a) Civil P. C. (1908), O. 19, R. 2 — “Any 
application” — Meaning of — ILR (1944) Nag 4o6: 
AIR 1944 Nag 161: 216 Ind Cas 184 and AIR 1953 
Nag 135: 1952 Nag LJ 590, Overruled. 

The distinction between substantive and in¬ 
terlocutory applications in defining the term 
“any application” in R. 2 is without any founda¬ 
tion. The rule is applicable to any application 
which is made to the Court, irrespective of its 
nature. The Code itself does not define the 
word “application” nor does it make any dis¬ 
tinction between one application and another. 
ILR (1944) Nag 436: AIR 1944 Nag 161: 216 
Ind Cas 184 and AIR 1953 Nag 135: 1952 Nag 
LJ 590. Overruled. (Para 10) 

Anno: C. P. C., O. 19, R. 2, N. 1, Pt. la. 


• (b) Civil P. C. (1908), O. 19, R. 1 — Affidavit 
Is evidence of facts alleged therein — ILR (1944) 
Nag 426: AIR 1944 Nag 161: 216 Ind Cas 184 and 
AIR 1953 Nag 135: 1952 Nag LJ 590. Overruled. 


An affidavit is evidence of the facts alleged 


therein. When the opposite party does not 
controvert the affidavit, or remains absent, it 
would be refining a technicality to order the 


applicant to file another affidavit and not to 
read the affidavit already filed. The order 
receiving the affidavit is tantamount to order¬ 
ing it and complies with the law: ILR (1944) 
Nag 436: AIR 1944 Nag 161: 216 Ind Cas 184 
and AIR 1953 Nag 135: 1952 Nag LJ 590, Over¬ 
ruled; AIR 1942 Oudh 350, Foil. (Para 18) 
Anno: C. P. C., O. 19, R. 1, N. 7. 

CASES REFERRED : Paras 

(A) (V31) AIR 1944 Nag 161: ILR (1944) Nag 

436 1, 4 

(B) (V40) AIR 1953 Nag 135: 1952 Nag LJ 590 5 

(C) (1883) 52 LJ Ch 83 8 

(D) (V26) AIR 1939 Mad 927: 185 Ind Cas 421 12 

(E) (V8) AIR 1921 Mad 381: 63 Ind Cas 258 12 

(F) (V36) AIR 1949 Mad 689: 1949-1 Mad LJ 434 13 

(G) (V13) AIR 1926 All 161(2): 89 Ind Cas 22 14 

(H) (V20) AIR 1933 Mad 164: 142 Ind Cas 386 15 

(I) (’50) ILR (1950) All 65 16 

(J) (Vll) AIR 1924 PC 198: 4 Pat 61 (PC) 16 

(K) (V29) AIR 1942 Oudh 350: 18 Luck 104 16, 17 

M. W. Puranik, for Applicant; N. B. Chan^urkar, 
for Non-Applicant. 

ORDER : This application for revision made by 
the first defendant against an order restoring to 
file a small cause suit was before a learned single 
Judge who referred it to a Bench because he 
doubted the correctness of the decision of Bobde 
J. (as he then was) in — ‘Federal India Assur¬ 
ance Co. Ltd. v. Anandrao’, AIR 1944 Nag 161 (A). 

(2) The facts are simple. The non-applicant 
Seth Meghraj filed this suit against the first ap¬ 
plicant for arrears of rent of a house or for 
damages for use and occupation. Later he join¬ 
ed one Jindani as defendant. It appears that the 
original tenant was Jindani and the present 
applicant was let in as a sub-tenant. With these 
matters, however, we are not concerned. The case 
was fixed for final disposal on 9th October 1951, 
but that day was declared a holiday and the suit 
was ordered to be fixed by a public notice on the 
following day. On that day the plaintiff was ab¬ 
sent and it was found that he had not paid the 
publication charges for substituted service on 
Jindani nor were any witnesses summoned or pre¬ 
sent. The Judge, therefore, dismissed the suit. 

(3) On the following day (11th October 1951) 
the plaintiff applied for restoration of the suit 
and in support of his application, filed an affidavit. 
The application for restoration was fixed for 
hearing on 9th August 1952, but the first defendant 
was absent. He sent a medical certificate but the 
learned Judge declined to adjourn the case, hold¬ 
ing that the certificate was vague. Relying upon 
the affidavit, he restored the suit observing as 


follows : 

“Relying on the applicant’s affidavit, which has 
not been denied by means of a counter-affidavit 
or any evidence, I allow the application and 

restore the suit to file.” 


(4) It is contended on the authority of ‘Fede- 
India Assurance Co. v. Anandrao (A) , (cit* 

d.) , that the Judge erred in using the affidavit 
evidence without examining the plaintiff, on 
?rits too, it is contended that the Judge ought 
have given the defendant a chance to appear 
d not refused to adjourn the case. 

(5) In view of the doubt expressed, it becomes 
cessarv to examine the dictum of Bobde J. i 
e case'cited. It may be pointed out that Deo J. 
s followed it in — ‘Gopikabai v. Narayan 
>vinda’ AIR 1953 Nag 135 (B). Deo J. is als 

the opinion that affidavits cannot be received 
evidence in support of applications which the 
irned Judge describes as ‘substantive apphea 
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tions’. According to these two rulings, while affi¬ 
davits may be received in evidence for interlocu¬ 
tory matters, they cannot be used as evidence m 
substantive matters like setting aside of abate¬ 
ments, restoration of suits, application lor leave 
to sue in ‘forma pauperis’, etc. 

(6) It is no doubt true that S. 1, Evidence Act 
which applies the evidence to all judicial proceed- 
ings in or before any Court does not extend it 
to affidavits presented to any Court or officer. But 
that is only meant to exclude the rules of evidence 
as laid down in the Act. The law on affidavits is 
not to be found in the Evidence Act but in the 
Civil Procedure Code. Section 30 of the Code 
which invests Civil Courts with certain powers 
says that the Court may, at any time, either of 
its own motion or or the application of any party, 
order any fact to be proved by an affidavit. This 
clearly shows that the Court can treat affidavits 
as proof of the facts contained therein, the prior 
requisite, of course, being there. The rules are to 
be found in O. 19. That Order consists of three 
rules. With the third rule we are not concerned 
because it provides for matters to which the affi¬ 
davits have to be confined. The first two rules 
read as follows : 

“1. Any Court may at any time for sufficient rea¬ 
son order that any particular fact or facts may 
be proved by affidavit, or that the affidavit of 
any witness may be read at the hearing, on 
such conditions as the Court thinks reasonable; 

Provided that where it appears to the Court 
that either party ‘bona fide’ desires the produc¬ 
tion of a witness for cross-examination, and that 
such witness can be produced, an order shall 
not be made authorizing the evidence of such 
witness to be given by affidavit. 

2. (1) Upon any application evidence may be 
given by affidavit, but the Court may, at the 
instance of either party, order the attendance 
for cross-examination of the deponent. 

(2) Such attendance shall be in Court, unless 
the deponent is exempted from personal appear¬ 
ance in Court, or the Court ‘otherwise’ directs.’’ 

(7) The first question is whether the Court can 
read the affidavit already filed by a party as evi¬ 
dence in the case. According to Bo'ode J., an 
affidavit is not evidence within the Evidence Act 
and it cannot be read as evidence unless the Court 
makes an order under O. 19, R. 1, Civil P. C., that 
any particular fact be proved by an affidavit. The 
next question is whether the second rule of the 
Order does not apply to ‘substantive applications’ 
which initiate proceedings but only to interlocu¬ 
tory applications which are incidental to such pro¬ 
ceedings and are made while they are pending. 
This interpretation was accepted by Deo J. in the 
second case. The learned Judge points out that 
the Rules and Orders of the High Court do not 
lay down that in support of applications made 
under O. 22, affidavits shall be filed. The learned 
Judge, therefore, observes : 

“If affidavit is not evidence under law, the ques¬ 
tion is whether the practice of requiring such 
affidavits makes it an evidence. Section 1. Evi¬ 
dence Act, excludes the application of the Act 
to affidavits presented to any Court or officer. 
What ‘evidence’ means and includes is describ¬ 
ed in S. 3 of the Act, but affidavit is not with¬ 
in that description. (Sic.).” 

The learned Judge then observes that the Evid¬ 
ence Act being a consolidatory enactment, one has 
to turn either to the Civil Procedure Code or the 
Rules of the High Court. He then refers to S. 30 
and O. 19 and observes that the practice of rely- 
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mg upon affidavits without a proper order under 
O. 19 is incorrect. He also interprets R. 2 as 
applicable only to interlocutory applications but 
not to substantive applications. 

(8) The law laid down in S. 30 and O. 19 of 
the Code of Civil Procedure is merely enabling. 
It enables the Court to order or to read an affi¬ 
davit as evidence. The first rule of O. 19, is a 
general one. It is based on O. 37, R. 1 of the 
Rules of the Supreme Court in England. The 
second rule corresponds to Order 38, R. 1 ol the 
Rules of the Supreme Court. In England ol 
course, that rule ordinarily applies to interlocu¬ 
tory applications, though its general purport was 
declined to cut down by implied exceptions by 
Chitty J. in — ‘In re Fitzwater’, (1383) 52 i_,J Ch 
83 at p. 85 (C). The words in the English rule 
are: ‘‘upon any motion, petition or summons , 
and Chitty J. was disinclined to exclude anything 
which fell properly within those w'ords. 

(9) The w r ords of the second rule are : ‘‘upon 
any application”. No distinction has been made 
between ‘substantive applications’ and ‘interlocu¬ 
tory applications’ and, with all due respect to the 
two learned single Judges, such implied exceptions 
cannot be read into the generality of the words 
emoloyed. ‘Any application’ means ‘any applica¬ 
tion’ and to say that particular kinds of appli- 
cations are only meant but not others is not to 
interpret the terms used but to legislate on 
the subject. ‘Maledicta expositio quae corrumpit 

textum’. 

(10) It appears that in Sarkar’s Indian Evidence 
Act the commentator had made this distinction 
based upon English law' even in Indian Law but 
without authority in support of it. The distinc¬ 
tion was accepted by Bobde J. in this Court ana 
the dictum of the learned Judge was affirmed by 
Deo J. The distinction between substantive and 
interlocutory applications in defining the term 
‘any application’ in the second rule of O. 19 is 
without any foundation. The rule is applicable 
to any application which is made to the Coui t, 
irrespective of its nature. The Code itself does 
not define the word ‘application’ nor does it 
make any distinction between one application 
and another. We respectfully dissent from the 
view expressed in these tw r o cases and ovenule 
them in so far as they seek to make implied ex¬ 
ceptions in the second rule of O. 19 of the Code. 
This disposes of the second question. 

(11) We next turn to the first question whether 
affidavits are evidence and can be relied upon by 
the Court in proof of facts. Section 30 and O. 19 
do intend that the Court should have the power 
to receive them as evidence and that really settles 
the matter. The question is whether an order or 
an application is the ‘sine qua non’ before the 
Court can act upon an affidavit. 

(12) Opinion on this point is divergent in India. 
We have referred to the two decisions of single 
Judges of this Court already. They purport to 
f 0 H 0W _ ‘Gooru Narayana v. Lakshmayya’, AIR 
1939 Mad 927 (D). In that case an application for 
permission to sue as a pauper was made and to 
oppose the application two affidavits w’ere filed 
from two villagers (strangers to the suit) stating 
that the petitioner had raised crops in the pre¬ 
vious year of considerable value. ‘The plaintiff 
required the attendance of the deponents for 
cross-examination’. The District Judge did not 
agree and proceeded to act upon the affidavits. 
Burn J., in an order composed of a few lines, held 
that the District Judge ought to have summoned 
the witnesses and observed that affidavits cannot 
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properly be acted upon unless both parties agree 
to have them treated as evidence. 

The head-note in the All India Reporter does 
not indicate that there was a reauest. to summon 
the deponents for cross-examination. It reproduces 
the latter part only of the observations of the 
learned Judge and is somewhat misleading. Bobde 
J. in relying upon this ruling overlooked the fun¬ 
damental fact involved in the case. Bobde J. also 
refers to — ‘Krishna Ayyar v. Madhava Panikkar’, 
A.IR, 1921 Mad 381 (E), which lays down that an 
affidavit is not ordinarily evidence in the case un¬ 
less O. 19 is complied with. That observation 
does not advance the matter at all. 

(13) In — ‘Mameedi Satyam v. Venkataswami’, 
AIR 1249 Mad 689 (F), Raghava Rao J. lays down 
that though the Evidence Act is not applicable to 
affidavits, it does not mean that any affidavit of 
any person can go in as evidence ‘proprio vigore’ 
without necessity for him to enter the witness box. 
The learned Judge observes that affidavits are not 
evidence except (a) where there is an agreement 
between the parties that evidence be taken by 
affidavit, or (b) where under O. 19. R. 1, Civil P. C., 
there is an Oder oi the Court that particular facts 
may be proved by an affidavit or that the affi¬ 
davit of any witness may be read at the hearing. 
The learned Judge merely reproduces O. 19, R. 1. 
Under certain circumstances, however, the rules 
them selves contemplate that affidavits can be read 
as evidence without the deponent entering the wit¬ 
ness box. 

(14) As against this, there are other authorities 
to which a brief reference may now be made. In 
— ‘Habib Bux v. Samuel Fitz & Co.’, AIR 1926 
All 161(2) (G), Sulaiman J. (as he then was), 
in dealing with proof of documents by ‘ex parte’ 
affidavits, held that if the deponent did not sub¬ 
mit to cross-examination, the affidavit should not 
be read as evidence. He, however, observed : 

“Of course, under special circumstances, affidavits 
under O. 19, may be allowed to be read in evi¬ 
dence, but even then if the opposite party ‘bona 
fide’ desires the attendance of the witness for 
cross-examination, he has to appear.” 

The observations of the learned Judge seem to 
suggest that affidavits may be received as evidence 
if the opposite party does not desire the attend¬ 
ance of the deponent for cross-examination or lacks 
in ‘bona fides* when he does so. 

(15) In — ‘Shrinivasa Ayyangar v. Pichumani 
Ayyangar’, AIR 1933 Mad 164 (H>, there was a 
suit by a minor on the basis of the promissory 
note. The defendant, though served, did not 
appear. The learned Judge thereupon admitted 
an affidavit made by the plaintiff’s next friend in 
proof of the execution of the promissory note and 
the ‘yadast’ and passed a decree. In revision the 
defendant raised the objection, not on the merits 
of the case, but that the affidavit could not be 
acted upon. Pandalai J. observed as follows : 

“In my opinion, the ground urged is without any 
substance. Order 19. Rule 1 enables any 
Court to order that any fact may be proved by 
affidavit and the proviso enables the Court to 
compel the attendance of the deponent in case 
of need. In Woodroffe and Ameer Ali it is stat¬ 
ed that it is common practice to admit affidavits 
at the hearing when there is no contention as 
to the facts. This is what happened in this 
case and I can see nothing illegal in it.” 

(16) In — ‘Jamaluddin Abdul Wahab v. Dr. 
Abdul Ali Nazim’, ILR (1950) All 65 (I), there 
was an accounts suit. A preliminary decree was 
passed and an application for a final decree -was 


dismissed in default. An application for restora¬ 
tion was also, rejected. The learned Judges, Kaul 
and Misra JJ., after holding on the authority of 
— ‘Lachmi Narain v. Balmakund', AIR 1924 PC 
198 (J), that the suit could not be dismissed, dealt 
with the affidavit filed in support of the applica¬ 
tion for restoration in these words : 

“There is the further consideration that the lower 
Court wrongly assessed the value of the affidavit 
which accompanied the application for restora¬ 
tion. The deponent averred in the affidavit 
that the plaintiff’s *pairokar’ was unable to reach 
Court on account of illness and that the plain¬ 
tiff’s counsel from Lucknow failed to reach 
Bahraich on account of restrictions then impos¬ 
ed by the railway on journeys to Bahraich. 

As held in — ‘Shib Sahai v. Tika\ AIR 1942 
Oudh 350 (K), it is wrong to say that an affi¬ 
davit is no evidence of the facts alleged therein 
merely because there had been a verbal denial 
thereof by the opposite party without any 
attempt to controvert it by ji counter-affidavit or 
without asking for the attendance of the party 
swearing the affidavit for the purpose of cross- 
examination. The order of the lower Court 
seems to indicate that it considered it incum¬ 
bent upon the person swearing the affidavit to 
go into the witness box even though no request 
to cross-examine the deponent was made by the 
other side. This is not correct.” 

(17) Similarly, in AIR 1942 Oudh 350 (K)\ we 
have the high authority of Ohulam Hasan J. (as 
he then was). In that ruling the ambit of the 
two rules was elaborately considered. After quot¬ 
ing the first rule of O. 19, the learned Judge ob¬ 
served as follows : 

“A perusal of this rule leaves no doubt that it 
is open to a Court on sufficient grounds to allow 
proof of facts by means of affidavits, but if the 
production of the declarant of the affidavit is 
required in good faith for cross-examination by 
any party, the court shall not use such affidavit 
in support of the facts alleged therein without 
the production of the declarant. Rule 2 of 
O. 19, Civil P. C., puts the matter further beyond 
doubt. This rule is to the effect that upon 
any application evidence may be given by affi¬ 
davit, but the Court may, at the instance of 
either party, order the attendance for cross- 
examination of the deponent. 

It was perfectly open to the lower Court to 
have ordered the production of the witness either 
of its own motion or at the instance of the 
defendant, for cross-examination in order to 
satisfy itself about the truth of the allegations 
in the affidavit. It does not appear from the 
record that the deiendant’s counsel asked the 
Court to order the attendance of the plaintiff 
so as to give him an opportunity to cross-exa¬ 
mine him, nor did the Court ‘suo motu’ think 
It necessary to order the plaintiff’s attendance. 
There was no counter-affidavit filed by the de¬ 
fendant in answer to the allegations contained 
in the affidavit. Under the circumstances, it 
cannot be said that there was no evidence be¬ 
fore the Court in support of the allegations con¬ 
tained in the plaintiff’s application for restora¬ 
tion of the suit. 

The view of law taken by the lower Court 
that the affidavit was no evidence of the facts 
alleged therein merely because there had been 
a verbal denial by the defendant without any 
attempt to controvert it by a counter-affidavit or 

without asking for the attendance of the plain¬ 
tiff for the purpose of cross-examination, is not 
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supported by the provisions of O. 19, Rr. 1 and 
X Civil P. C., referred to above. I have no doubt 
Whatever that had the attention of the learned 
Judge been drawn to the provisions of O. 19, 
Rr. 1 and 2, he would not have expressed the 
•pinion which he did, that the affidavit was no 
•yidence of the facts alleged therein.” 

(18) We respectfully express our entire agree¬ 
ment with these observations. The Nagpur rulings 
5 have narrowed the law, if we may say so respect¬ 
fully, to the extent of excluding affidavits, with¬ 
out a prior order, even in uncontested cases. After 

! aii, when the opposite party does not controvert 
the affidavit, or remains absent, it would be re¬ 
fining a technicality to order the applicant to file 
another affidavit and not to read the affidavit al¬ 
ready filed. The order receiving the affidavit is 
tantamount to ordering it and complies with the 
law. We accordingly dissent from the strict view 
taken by the two learned single Judges of this 
Court and express our opinion that the correct 
approach is as laid down by Ghulam Hasan J. 
m the last mentioned case. 

(19) Applying the law to the facts of this case, 
it is obvious that the first defendant sent a medi- 
tjal certificate but took no steps to request the 
Court to allow him a chance to cross-examine the 
plaintiff. No counter-affidavit was also filed and 
the defendant remained absent. The medical cer¬ 
tificate did not satisfy the Court. The learned 
Judge was therefore perfectly justified in acting 
upon the affidavit because his order must be treat¬ 
ed as equivalent to his having treated the affidavit 
ms evidence. It was not necessary for the learned 
Judge to order the plaintiff to file another affidavit 
which alone he could read as evidence. 

(20) The application for revision fails and is 
.iHsmissed with costs. Counsel’s fee Rs. 25/-. 

A/Y.R.B. Application dismissed. 
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MANGALMURTI AND DEO JJ. (8-9-1953) 

Chhaganlal Asaram, Appellant v. Jeevanlal 
•GangabLsan and others, Respondents. 

Misc. Appeal No. 81 of 1951, from order of Civil 
Judge, Class I, Khamgaon, D/- 22-3-1951. 

Arbitration Act (1940), S. 30(a) — Misconduct¬ 
ing proceedings — Absence of arbitrators — AIR 
1M1 Rang 22, Dissented from. 

It is the fundamental principle of natural 
justice that arbitrators who are enjoined to 
met jointly must act together. Where the ap¬ 
plication for reference and the order for re¬ 
ference passed by the Court clearly enjoin 
this duty on the arbitrators, but one or the 
Other of the arbitrators remains absent on 
material dates of hearing, the arbitrators 
misconduct the proceedings and the award 
is liable to be set aside under S. 30(a). AIR 
1941 Rang 22, Dissented from. 

(Paras 5 and 6) 

Anno: Arbitration Act, S. 30 N. 10. 

S3ASES REFERRED : Paras 

(A) (V29) AIR 1942 Bom 239: ILR (1942) 

Bom 558 4 

<B) (V23) AIR 1936 Nag 291: ILR (1937) 

Nag 35 4 

<G) (V25) AIR 1938 Nag 492: 178 Ind Cas 29 4 

<D) (V21) AIR 1934 Bom 476: 155 Ind Cas 
801 4, 5 

<B) (V28) AIR 1941 Rang 22: 192 Ind Cas 

801 5 

<F) (V30) AIR 1943 Bom 221: 210 Ind Cas 

i44 a 


(G) (1857) 1 CB (NS) 695: 140 ER 286 5 

(H) (1844) 6 QB 845: 115 ER 319 5 

(I) (1841) 2 M & G 351: 133 ER 781 5 

(J) (1844) 13 M & W 466: 153 ER 194 5 

(K) (1938) 1938-1 All ER 135 5 

(L) (’85) 7 All 523: 1885 All WN 130 5 

(M) (’89) 12 Mad 113 5 

(N) (V17) AIR 1930 Rang 136: 7 Rang 715 5 

V. V. Jakatdar and S. B. Karkarey, for Appel¬ 
lant; W. B. Pendharkar, for Respondents. 

JUDGMENT : This is plaintiff's appeal against 
the order dated 22nd March 1951, setting aside 
the order dated 23rd April 1950. 

(2) The plaintiff had instituted a suit for ac¬ 
counts of a dissolved partnership. On the appli¬ 
cation of the parties the Court passed an order 
on 13th August 1949 referring the matter in 
difference for determination to the three arbitra¬ 
tors Daudas, Kunjilal and Champalal. The arbi¬ 
trators entered upon the reference on 16th Octo¬ 
ber 1949 and the plaintiff was examined-in-chief. 
Arbitrator Kunjilal was however absent on that 
date. On 21st January 1950 and 22nd January 
1950 when defendant No. 3 was examined-in- 
chief and partly cross-examined, arbitrator 
Champalal was absent. He was however present 
on 22nd April 1950 when defendant No. 3 was 
lurther cross-examined. On all other material 
hearings all the arbitrators were present and they 
filed a unanimous award in the lower Court. 

(3) It will be seen from the above statement 
that all the three arbitrators were present on 
13th November 1949 and 22nd April 1950 though 
according to the lower Court arbitrator Champa¬ 
lal was absent on these two dates. Our reasons 
for our finding on this point are: The order sheet 
of the former date was signed by Champalak 
As appears from the order of the lower Court, 
one Bijairaj was examined on that date and his 
deposition was signed by all the three arbitrators. 
The recording of the evidence of Bijairaj is not 
mentioned in the order sheet dated 13th Novem¬ 
ber 1949. The material is insufficient to warrant 
the conclusion of the learned Judge that Champa¬ 
lal was not present on 13th November 1949 and 
that his signature was obtained after the hear¬ 
ing was over. That is not the defendants’ case, 
and there is no other evidence on record to 
warrant this conclusion. 

What we find from the record is that Bijairaj 
cross-examined the plaintiff on 13th November 
1949 and that deposition is signed by all the three 
arbitrators. Similarly, there is no warrant for the 
statement in the lower Court’s order that 
Champalal was absent on 22nd April 1950. He 
has signed the deposition and the order sheet of 
that date. 

(4) Because one of the arbitrators was absent 

on each of the dates 16-10-49, 21-1-1950 and 22-1- 
1950, which were material dates of hearing, the 
lower Court held that the proceedings were viti¬ 
ated and it relied upon — ‘Patel Brothers v. Shri 
Minakshi Mills Ltd.’, AIR 1942 Bom 239 (A) — 
‘Badrilal v. Lakshya’, AIR 1936 Nag 291 (B); — 
‘Ramdhar Ramkaranlal v. Santadhar Ramkaran- 
lal’, AIR 1938 Nag 492 (C) and — ‘Fazalally 
Jiwajl Raja v. Khimaji Punji and Co.’, AIR 1934 
Eom 476 (D) in support. In the first Bombay 

case a member of the Board of Directors to whom 
an appeal lay had withdrawn from the Board. 
In the two Nagpur cases one arbitrator had ab¬ 
sented himself throughout the proceedings. The 
learned Counsel for the respondents also relies 
on these decisions. 

(5) The learned Counsel for the appellant re¬ 
lies on — ‘U Po Hlaing v. Daw Ngwe’, AIR 1941 
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Rang 22 (E) and — ‘Laxmibai v. Shridhar’, AIR 
-U)43 Bom 221 (F). The facts in die Rangoon 
case are that out of four arbitrators one was 
absent owing to illness and the other three re¬ 
corded evidence and prepared an award without 
any discussion or consultation with him. He did 
not read the evidence but signed the award after 
reading it. On a comparison of the award with 
die recorded evidence the learned Judge found 
that a precis of the evidence was correctly made 
m the award. It was therefore held that the 
award was valid as that arbitrator had acquaint¬ 
ed himself with the proceedings by reading the 
award before signing it. No authority has been 
cited therein for this view and with respect we 
are unable to accept it as the contrary view is 
based on sound reasoning. In — ‘In re Beck and 

Jackson, (1857) 1 CB (NS'* 695 (G), Cresswell J 
observed : 


A. I. 


^ou along with the other two, are, therefore, 
directed to decide all the matters in dispute in 
this suit jointly.” 

It is further provided that the award was to be 
given by all the arbitrators though it be unani¬ 
mous or by majority. 

(6) The arbitrators have thus misconducted ther 

proceedings in the present case and the award 

has been rightly set aside under S. 30(a), Arbitral 
tion Act. 

(7) The other grounds on which the award has 
been set aside are that the arbitrators have not 
decided all the disputes referred to them and 
that they have not decided in the manner point¬ 
ed out by the lower Court. It is not necessary to 
examine this aspect of the case in view of the 
lact that the award has been rightly set aside 
on the first ground. 


“I find the rule thus stated in Russell on Arbi¬ 
tration. p. 209 — speaking of the duty of joint 
ai bitrators, ‘As they must all act, so must 

they all act together. They must each be pre¬ 
sent at every meeting; and the witnesses and 
the parties must be examined in the presence 
of them all; for, the parties are entitled to 
have recourse to the arguments, experience, and 
judgment of each arbitrator at everv stage of 
the proceedings brought to bear on ‘the minds 
of his fellow-judges, so that by conference they 
shall mutually assist each other in arriving 
together at a just decision: — ‘Plews v. Middle- 
ton’, (1844 ) 6 QB 845 (H); — ‘Little v. Newton’, 
(1841) 2 Man & G 351 (I); — ‘Stalworth v. 

Inns’, (1844) 13 M & W 466 (J). 

This principle is also stated recently in — 
‘British Metal Corporation v. Ludlow’, 1938-1 All 
ER 135 (K) where the two arbitrators appointed 
by the parties heard the parties and later on ap¬ 
pointed a third arbitrator. By the terms of the 
arbitration agreement, if a third one was ap¬ 
pointed the three constituted the Arbitration 
Tribunal. There was no hearing after the ap¬ 
pointment of the third arbitrator. It was held 
that the award by the three arbitrators without 
hearing parties was bad. This view has been 
taken in this country in — ‘Nand Ram v. Fakir 
Chand’, 7 All 523 (L) — ‘Thammiraju v. Bapi- 
raju’, 12 Mad 113 (M); — ‘Ma Sin v. Ma Pu\ 
AIR 1930 Rang 136 (N) and AIR 1934 Bom 476 
(D). This general rule was accepted even in AIR 
1943 Bom 221 (F) which was cited by the learned 
Counsel for the appellant. It was added that if 
some formal decision was taken in the absence 
of one arbitrator the irregularity may be waived 
if the circumstances of the case allow it. 

We need not express any opinion on the ques¬ 
tion of a formal decision or step as the dates 
on which the arbitrators were absent in the in¬ 
stant case were ‘‘material dates of hearing”; and 
so far as they are concerned it is the fundamen¬ 
tal principle of natural justice that arbitrators 
who are enjoined to act jointly must act together. 
In the instant case the application for reference 
and the order for reference passed by the lower 
Court clearly enjoin this duty on the‘ arbitrators. 
The order of reference runs thus : 

‘‘That you shall have all the powers of this 
Court and that you (along with the other two) 
may take into consideration the pleadings and 
all the oral and documentary evidence on re¬ 
cord of this case, and may also take any fur¬ 
ther evidence as the parties may choose to ad¬ 
duce, or you (along with the other two) may 
deem proper to take. 


(8) The appeal fails and is dismissed with 
costs. Counsel’s fee Rs. 70/- as certified. 

A/V.R.B. Appeal dismissed. 
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MUDHOLKAR J. (23-12-1952) 

Ahilyabai Tiwari, Appellant v. Rambhajirao- 
Gowardhan Bapu and others, Respondents. 

Misc. First Appeal No. 198 of 1948, from order 
of 1st Addl. Dist. Judge, Nagpur, D/- 7-8-1948. 

Civil P. C. (1908), S. 48 — Execution of parti¬ 
tion decree — Execution pending — Application 
for execution after 12 years — Dismissal of ap¬ 
plication is erroneous. 

The pendency of an application for execu¬ 
tion of a partition decree is sufficient to keep 
alive the whole of the execution matter and 
the benefit thereof can be had even by a 
party other than the one who has made the 
application. Hence, the dismissal of another 
application made during such pendency, 
though after more than 12 years from the 
date of the decree is erroneous. (Para 2) 

Anno: C. P. C., S. 48 N. 7. 

R. J. Pawar, for Appellant; B. R. Mandlekar, 
for Respondent (No. 1). 

ORDER : This appeal arises out of proceedings 
for execution of a final decree for partition. The 
appellant’s application for execution was dismiss- 
ed on the ground that it was barred by time. 

(2) It seems to me that the dismissal of the 
application was erroneous. This application was 
made as far back as on 24th April 1947 which, no 
doubt, was more than 12 years after the decree 
was passed. It must, however, be pointed out 
that on that date another application for execu¬ 
tion of the partition decree filed by Rambhaji¬ 
rao, respondent No. 1, was actually pending. The 
pendency of an application for execution of a 
partition decree is sufficient to keep alive the 
whole of the execution matter and the benefit 
thereof can be had even by a party other than 
the one who has made the application. In the 
circumstances, the Court below was in error in 
dismissing the appellant’s application for execu¬ 
tion. Accordingly, I set aside its order and re¬ 
mit the matter to it for being disposed of in ac¬ 
cordance with law. 

(3) Costs of this appeal w r ill be borne as in¬ 
curred because the bar of limitation was applied 
by the Court below ‘suo motu’ and not at the 
instance of the respondent No. 1. Counsel’s fee 
Rs. 25/-. 

B/V.S.B. 


Order accordingly- 
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MUDHOLKAR AND CHOUDHURI JJ. (29-1-1954) 

Ghanairam Pachhuram, Applicant v. The State 
Misc. Criminal Case No. 112 of 1953. 

(a) Criminal P. C. (1898), S. 197 — “Public ser¬ 
vant .the Central Government”. 

It is clear from S. 197 that the sanction of 
the Central Government for the prosecution 
of its employee for an offence alleged to have 
been committed by him while acting or pur¬ 
porting to act in the discharge of his offi¬ 
cial duty is necessary only when such em¬ 
ployee is not removable from his office save 
by or with the sanction of the Central Gov¬ 
ernment. There are four classes of railway 
servants & the employees falling in the fourth 
class are removable by the head of the office. 

In the circumstances, therefore, the protection 
afforded by S. 197 of the Criminal P. C. can¬ 
not be availed of by such employees. 

(Para 5) 

Anno: Cr. P. C. S. 197 N 4. 

(b) Constitution of India, Art. 14 - Validity 

of S. 197 Criminal P. C. - (Criminal P. C. 

(1898), S. 197). 

If S. 197 makes discrimination unreasonably 
or arbitrarily between one class of Government 
servants and another, then the only effect 
thereof would be that it will be rendered void. 

If it is rendered void, then there will be no 
need for any sanction at all, whether the per¬ 
son concerned falls in the category specified 
in S. 197 or outside that category. (Para 6) 
Anno: Cr. P. C. S. 197 N 1. 

(c) Constitution of India, Arts. 13, 14 — Vali¬ 
dity of S. 197, Criminal P. C. — (Criminal P. C. 
(1898), S. 197) — (Interpretation of Statutes — 
Severability) — (Civil P. C. (1908), Pre.) 

It is, no doubt, a well-known principle of 
construction that when a law happens to be 
unconstitutional in part, the whole of the law 
does not necessarily fail. But when the valid 
part of a lav/ is so clearly dependent and so 
inseparably connected with the invalid part 
that they cannot be separated without defea¬ 
ting the object of the statute, that part must 
also fall with the part which is invalid. The 
power to make laws vests in the Legislature 
alone and it is not within the province of the 
Court to so use its power to construe a law as 
to alter the law made by the Legislature to a 
substantial extent. Thus, where the excision 
of a provision of an existing law would have 
the result of leaving on the statute book a 
law never intended by the Legislature to be 
enacted, then the whole of that law will be 
deemed to have been rendered void. 

The words “who is not removable, etc.” 
which were inserted by the Legislature in S. 
197 of the Criminal Procedure Code are words 
of limitation and are inseparable from the 
words “public servant” and to excise them 
would have the result of widening its scope 
and would quite clearly bring into existence 
a law which was never within the contempla¬ 
tion of the Legislature. If the contention that 
the words “who is not removable from his 
office save by or with the sanction of a State 
Government or the Central Government” be¬ 
ing inconsistent with Art. 14 can be excised 
under Art. 13(1), is accepted what would be 
left out of the law would be something which 
was never intended by the Legislature to en¬ 
act. It being beyond the power of the Court 
to bring into existence a law which is not of 


the making of the Legislature the result that 
would ensue would be to render the whole of 
S. 197 of the Criminal P. C. void. If it is 
rendered void wholly then the accused does 
not stand to gain at all because there will 
then be no necessity for sanction for the pro¬ 
secution of any class of Government servants 
whatsoever. (Paras 3, 9) 

Anno: Cr. P. C. S. 197 N 1; C. P. C. Pre N 7 

(d) Constitution of India, Art. 14 — Validity of 
S. 197, Criminal P. C. — (Criminal P. C. (1898), S. 
197) 

What the equality clause in Art. 14 aims at 
is to strike down hostile discrimination or op¬ 
pression of inequality and that since the 
guarantee applies to all persons similarly situ¬ 
ated, it is open to the Legislature to classify 
persons and things to achieve particular legis¬ 
lative objects, but that such selection or diff¬ 
erentiation must not be arbitrary and should 
rest upon a rational basis, having regard to 
the object which the Legislature has in view. 
The object of S. 197 of the Criminal Proce¬ 
dure Code is to afford protection to public 
servants from harassment resulting from 
vexatious prosecutions to the extent it is 
necessary in the public interest and that object 
can be achieved by putting in one class those 
public servants who discharge responsible 
duties and perform important functions and 
by putting in another class those whose duties 
and functions are less important. Such a 
classification can in no sense be regarded as 
arbitrary or unreasonable. AIR 1953 SC 215, 
Foil. (Paras 10, 11) 

Anno: Cr. P. C. S. 197 N 1 

(e) Constitution of India, Art. 134 — Finding on 
evidence. 

Held that whether to accept certain evidence 
or not was entirely for the Court of fact to 
decide. That Court having accepted the evi¬ 
dence which was received without objection 
from the accused the finding as to the speed 
limit could no longer be questioned in an ap¬ 
plication under Art. 134. (Para 12) 

CASE REFERRED : Para 

(A) (V40) AIR 1953 SC 215: 1953 SCR 1129 (SC» 

10 

P. Lobo for Applicant; W. K. Sheorey, Add!. Govt. 
Advocate for the State. 

ORDER: This is an application for the grant of 
a certificate under Art. 134(l)(c) of the Constitu¬ 
tion. 

(2) The applicant who was a shunting driver on 
the Central Railway was prosecuted for an offence 
under S. 101 of the Railways Act on the allegation 
that he had negligently driven his shunting engine 
in excess of the prescribed speed limit and caused 
collision with two other engines, resulting in da¬ 
maging the railway property. He was convicted 
of the offence and sentenced to pay a fine of Rs. 
60/-. His appeal against his conviction was dis¬ 
missed by the Additional Sessions Judge, Damoh. 
Thereupon he preferred an application for revision 
before this Court which was dismissed by Hemeon 
J. 

(3) The applicant wants a certificate from us 
under Art. 134(1) (c) of the Constitution so that 
he can prefer an appeal before the Supreme Court. 
The grounds on which the certificate is sought 
are two. In the first place, it is said that the 
sanction of the Central Government under S. 197, 
Criminal P. C., for prosecuting the applicant was 
necessary and that in the absence of such sanction, 
his conviction and sentence are both void. Second- 
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l.v, it is said that the applicant could not be held 
to have exceeded the speed limit inasmuch as the 
Working Older for the station fixing the speed 
-imit had not been proved in this case. 


A. I. JR, 


(4) Section 197(1) of the Criminal P. C. reads 
ihus: 


c • 


Od When any person who is a Judge within 

tile meaning of S. 19 of the Penal Code, or when 

any Magistrate, or when any public servant who 

is not removable from his ofiice save by or with 

the sanction of a estate Government) or (the 

Central Government) is accused of any offence 

alleged to have been committed bv him while 

actmg_ or purporting to act in the discharge of 

his official duty, no Court shall take cognizance 

of such offence except with the previous sanc¬ 
tion— 

of a person employed in connec- 


<a) in the 


case 


<b> 


(ion with the affairs of the Union, of the 
Central Government; and 

in the case of a person employed in connec¬ 
tion with the affairs of a State, of the State 
Government.” 

(5) No doubt, the applicant was an employee of 
»ne Central Government; but S. 197 does not say 
&hat no employee of the Central Government can 
be prosecuted unless previous sanction is given by 
Lhe t Central Government. It is clear from S. 197 
thac ine sanction of the Central Government for 
the prosecution of its employee for an offence 
alleged to have been committed by him while act¬ 
ing or pm porting to act in the discharge of his 
official duty is necessary only when such employee 
is not removable from his office save by or with 
the sanction of the Central Government. It is not 
disputed before us that there are four classes of 
railway servants and that the applicant falls in the 
fourth class. Reference to Schedule I to the Rail¬ 
way Code shows that the employees falling in 
this class are removable by the head of the office. 
In the circumstances, therefore, the protection 
afforded by S. 197 of the Criminal P. C. cannot be 
availed of by the applicant. 

(6) It is. however, said that to the extent that 
S. 197 fails to afford protection to a certain class 
of railway servants, it is discriminatory and that 
toy virtue of Art. 14 of the Constitution the appli¬ 
cant is entitled to the same protection as other 
classes of Government servants referred to in S. 
197 of the Criminal P. C. If S. 197 makes discri¬ 
mination unreasonably or arbitrarily between one 
class of Government servants and another, then 
jthe only effect thereof would be that it will be 
rendered void. If it is rendered void, then there 
will be no need for any sanction at all, whether 
the person concerned falls in the category spec¬ 
ified in S. 197 or outside that category. Thus, in 

that case, the applicant would have no ground 
whatsoever for complaint. 

(7) It is, however, said that the whole of S. 197 
would not be rendered void because of the arbi¬ 
trary discrimination made therein but only that 
part of the section which creates a discrimination. 
Thus, according to the learned counsel, the words 
“who is not removable from his office save by or 
with the sanction of a State or the Central Gov- 
<emment“ ought to be excised from S. 197(1) of 
the Criminal Procedure Code as being inconsistent 
with Art. 14 of the Constitution. This, according 
to him, is permitted by Art. 13(1) which runs thus: 

“All laws in force in the territory of India im¬ 
mediately before the commencement of this 
Constitution, in so far as they are inconsistent 
with the provisions of this Part, shall, to the 
•extent of such inconsistency, be void.” 


(8) It is, no doubt, a well-known principle ofi 
consrtuction that when a law happens to be un-l 
constitutional in part, the whole of the law doed 
not necessarily fail. But when the valid part 
oi a law is so clearly dependent and so inseparably 
connected with the invalid part that they cannot 
be separated without defeating the object of the, 
statute, that part must also fall with the part* 
which is invalid. 

As stated by the Crawford at page 216 in his Sta¬ 
tutory Construction; 

“In determining separability, the test is whether 
ihe Legislature has manifested an intention to 
deal with a part of the subject-matter covered, 
irrespective of the rest of the subject-matter, if 
such an intention is manifest, the subject-matter 
is separable. If the valid parts are complete in 
themselves and independent of the invalid parts 
and capable of being executed according to the 
intention of the Legislature, they must be sus¬ 
tained. by the Court, notwithstanding partial 
invalidity. The invalid parts, however, may be 
dropped only where the part which is retained 
is fully operative as a law. And where the in¬ 
valid and the valid parts are independent and 
essentially and inseparably connected in sub¬ 
stance, there is a strong presumption that the 
Legislature would not have enacted one part 
without the other, and the entire statute will 
fall. 

A similar result will occur where all the pro¬ 
visions of an Act are connected as parts of a 
single scheme. In such a case, if the main 
object or purpose is invalid, those provisions 
which are incidental will also fall. But in any 
instance, there is a presumption that the Legis¬ 
lature intended for the statute or Act to be 
effective in its entirety, unless something in the 
Act indicates to the contrary.” 

(9) The words “who is not removable etc.” which 
were inserted by the Legislature in S. 197 of the 
Criminal Procedure Code are words of limitation 
and are inseparable from the words “public ser¬ 
vant” and to excise them would have the result 
of widening its scope and would quite clearly 
bring into existence a law which was never with¬ 
in the contemplation of the Legislature. The power 
to make laws vests in the Legislature alone and 
it is not within the province of the Court to s 
use its power to construe a law as to alter the 
law made by the Legislature to a substantial ex¬ 
tent. Thus, where the excision of a provision ofl 
an existing law would have the result of leavi 
on the statute book a law never intended by th 
Legislature to be enacted, then the whole of tha 
law will be deemed to have been rendered void. 

Tire law in question here is S. 197 of the Crimi¬ 
nal P. C. and if we accept the contention of the 
learned counsel that the words “who is not re¬ 
movable from his office save by or with the sanc¬ 
tion of a State Government or the Central Gov¬ 
ernment” being inconsistent with Art. 14 can be 
exercised under Art. 13(1) what would be left out 
of the law would be something which was never 
intended by the Legislature to enact. It being 
beyond the power of the Court to bring into exis¬ 
tence a law which is not of the making of the 
Legislature the result that would ensue would be 
tc render the whole of S. 197 of the Criminal 
P. C. void. If it is rendered void wholly then the 
applicant does not stand to gain at all because 
there will then be no necessity for sanction for 
the prosecution of any class of Government ser¬ 
vants whatsoever. 

(10) However, we are clear that S. 197(1) does, 
not create any arbitrary discrimination; on the] 
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other hand, we are of opinion that it makes a 
reasonable classification amongst public servants. 
Thus, public servants who are not removable from 
their respective offices save by or with the sanc¬ 
tion of the Central Government are concerned 
they are put in one class and the public servants 
who are removable from their respective offices 
even without the sanction of the Central Govern¬ 
ment are concerned are put in another class. The 
reason for this classification quite obviously is that 
the public servants who hold responsible positions 
and who discharge important functions shall alone 
be afforded certain amount of protection from the 
harassment resulting from vexatious prosecutions, 
while those who discharge comparatively unim¬ 
portant functions or hold less responsible positions 
would not be accorded such protection. 

For, it is not essential in the public interest that 
protection of this kind should be given to each and 
every public servant, but should be given to them 
alone who discharge important duties because the 
prosecution of such persons may interfere with 
the performance by them of their duties and ulti¬ 
mately the public interest may suffer. Tire law is 
thus not discriminatory in the sense that it arbi¬ 
trarily prefers certain categories of Government 
servants to others. On the other hand, it does 
• so for a good reason. As was pointed out by their 
Lordships of the Supreme Court in — ‘Ramprasad 
v. State of Bihar’, AIR 1953 SC 215 (A) what the 
, quality clause aims at is to strike down hostile 
discrimination or oppression of inequality and that 
since the guarantee applies to all persons simi¬ 
larly situated, it is open to the Legislature to 
classify persons and things to achieve particular 
legislative objects, but that such selection or dif¬ 
ferentiation must not be arbitrary and should rest 
upon a rational basis, having regard to the object 
which the Legislature has in view. 

(11) We are clear that the object of S. 197 of 
jthe Criminal P. C. is to afford protection to public 
servants from harassment resulting from vexatious 
prosecutions to the extent it is necessary in the 
public interest and that object can be achieved 
by putting in one class those public servants who 
discharge responsible duties and perform important 
functions and by putting in another class those 
whose duties and functions are less important. 
Such a classification can in no sense be rega r ded 
as arbitrary or unreasonable. 


(12) As regards the second point, it is sufficient 
to say that though the Station Working Order has 
not been placed on record, there is evidence of 
numerous witnesses to the effect that the speed 
limit fixed for a particular station was four miles 
per hour. Whether to accept that evidence or 
noc was entirely for the Court of fact to decide, 
i hat Court having accepted the evidence which, 
U may be mentioned, was received without objec¬ 
tion irom the applicant, the finding as to the speed 
unut can no longer be questioned. 

(13) Accordingly, we hold that no case has been 
made out lor the grant of a certificate under Art. 

° f the Constitution and dismiss this 


A/D.H.Z. 


Application dismissed. 


A.I.R. 1954 NAGPUR 267 (Vol. 41, C.N. 95) 

R. KA USHalend r A r AO and deo jj (29 _ 7 _ 
1153) 

Radhakisan Laxminarayan, Applicant v. Shrl- 
dhar Ramchandra and others, Non-Applicants. 

Misc. Civil Case No. 8 of 1952, for leave to appeal 

™ Su P rem e Court, against decision in S A 
No. 720 of 1945, D/- 22-11-1951. 


(a) Civil P. C. (1908), S. 110 — Applicability. 

It is well settled that each of the two re¬ 
quirements laid down in the first paragraph of 
the section, viz., that the value of the subject- 
matter of the suit in the Court of first in¬ 
stance and the value of the subject-matter in 
dispute on appeal must be Rs. 10,000/- or 
upwards, has to be fulfilled separately. 24 All 
174 (PC); AIR 1929 Nag 75; AIR 1930 PC 44 
and AIR 1931 PC 125, Ref. (Para 4) 

It is also clear that the second paragraph in 
the section is not an alternative to the whole 
of the first paragraph but only to the second 
requirement in that paragraph. AIR 1951 Pat 
177 and AIR 1923 Rang 71, Ref. (Para 4) 

Where, therefore, the value of the subject- 
matter of the suit in the Court of the first 
instance was below Rs. 10,000/-, it is futile for 
the applicant to invoke the second paragraph 
of the section. XPara 4) 

Anno: C. P. C., S. 110 N. 3. 

1953 Mulla: S. 110. P. 393 N. “The amount. 

instance’’ (26 Pts. extra in N. 3 to S. 11© in AIR 
Com.). 

C. P. C., S. 110 N. 8. 

1953 Mulla: S. 110, P. 396 N. “The amount. 

Supreme Court” (8 Pts. extra in N. 8 to S. 110 in 
AIR Com. Patna, Madras and P. C. views on Pt. (u) 
not noticed in Mulla). 

(b) Civil P. G, (1908), S. 116 — Value of sub¬ 
ject-matter of suit — Subsequent increase in value 
or potential market value. 

Any increase in the value of the subject- 
matter of the suit subsequent to its institution 
cannot be taken into account in determining 
the value at the date of the suit. AIR 1931 
PC 125 and AIR 1937 Bom 326, Ref. Case law 
referred. (Para 3) 

Similarly, there is no authority for the pro¬ 
position that in determining the value of the 
suit lor purposes of S. 110, “potential market 
value” as distinguished from the actual market 
value cannot be the criterion. If actual in¬ 
crease in value during the suit is irrelevant, 
“potential market value” has no claim for 
consideration at all in deciding the question. 

(Paras 11, 12) 

Anno: C. P. C., S. 110 N. 3 Pt. 2. 

1953 Mulla: S. 110 P. 393 N. “The amount. 

instance” .<26 Pts. extra in N. I to S. 110 ha AIR 

Com.). 

C. P. C., S. 110 N. 6. 

1953 Mulla: S. 110, P. 393 N. “Mesne profits and 
interest” (Applicability of rule in AIR 1930 PC 44 
(44, 45) to mortgage suits not discussed in N. 5 
to S. 110 in AIR Com.). 

(c) Civil P C. (1908), S. 110 — Substantial ques¬ 
tion of law — Existence of right of pre-emption 
in absence of registered sale deed. 

The question whether there is a right of pre¬ 
emption in respect of a sale in the absence of 
the execution of a registered document as re¬ 
quired by S. 54 of the Transfer of Property 
Act, is not a substantial question of law with¬ 
in the meaning of S. 110, particularly when 
the registered document was not executed only 
with a view to defeating the right of pre¬ 
emption. (Paras 5, 6) 

Anno: C. P. C., S. 110 N. 17 (see also N. 16). 

1953 Mulla: S. 110, P. 404, N. “The appeal. 

law” (Lahore view on Pt. (q) and contra Calcutta 
view on Pt. (r) not noticed in Mulla — 2 Pts. extra 
in Mulla — 25 Pts. extra in Ns. 15 and 17 to S 110 
in AIR Com.). 
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CASES REFERRED: Paras 

(A) (V18) AIR 1931 PC 125: 132 Ind Cas 605 

(PC) 2 4 

(B) (V24) AIR 1937 Bom 326: ILR (1937) Bom’ 

402 3 

(C) (’02) 24 All 174: 29 Ind App 40 (PC) 4 

(D> (VI6) AIR 1929 Nag 75: 124 Ind Cas 697 4 

<R» '-VI?) AIR 1930 PC 44: 53 Mad 167 (PC) 4, 12 
(F) (V38) AIR 1951 Pat 177: 30 Pat 690 4 

(G> (VIO) AIR 1923 Rang 71: 11 Low Bur Rul 

335 4 

(H) (VIO) AIR 1923 PC 41: 45 Bom 1056 (PC) 5 

(I) (V2G) AIR.1939 Nag 35: 180 Ind Cas 963 5 

(J) (V37) AIR 1950 Nag 177: ILR (1950) Nag 

532 (FB) 8 

(K) (1857-59). 7 Moo Ind App 428: 1 Sar 739 

(PC) 12 

(L) (V 6 ) AIR 1919 Pat 486 ( 1 ): 51 Ind Cas 975 12 

(M) (V3) AIR 1916 Mad 985: 39 Mad 843 12 

G. R. Mudholkar and J. R. Chandurkar, for 
Applicant; Y. S. Tambe, for Non-Applicant No. 1 . 

ORDER: This is an application for leave to 
appeal to the Supreme Court against our decision 
in Second Appeal No. 720 of 1945. 

(2) The appeal arose out of a suit for pre¬ 

emption of one held of the area of 17 acres 16 
gunthas. The applicant pleaded that the value 
of the held was Rs. 8,500, while the non-applicant 
asserted that the value was no more than Rs. 

3.000. Both the Courts found the value at Rs. 
3,306. That value was not disturbed by this Court. 
On those findings the value of the subject-matter 
of the suit in the Court of first instance was be¬ 
low Rs. 10,000. 

(3) The learned counsel for the applicant, how¬ 
ever, contends that the price paid for the field was 
as for agricultural land and that the value of the 
land has since increased and is further likely to 
increase because of the permission obtained to di¬ 
vert the land to non-agricultural uses. The appli¬ 
cant’s allegacion was that on 22-1-1944, i.e. after 
the institution of ihe suit he had paid Rs. 9,222 
for converting the land to non-agricultural uses 
(vide Exhibit l-D- 8 ). We dealt with this point in 
paragraph 23 of our decision. Any increase in the 
value of the subject-matter of the suit subsequent 
to its institution cannot be taken into account in 
determining the value at the date of the suit. See 
— Rajendra Kumar v. Rash Behari’. AIR 1931 PC 
125 at p. 127 (A) and — ‘Govindbhai Lallubhai v. 
Dahyabhai Nathabhai’, AIR 1937 Bom 32G at p. 329 
(B). We must therefore hold that the case does 
not satisfy the first requirement of the first para¬ 
graph of S. 110, Civil P. C. 
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Court of the first instance was below Rs. 10,000, it, 
is iutile for the applicant to invoke the .second! 
paragraph of the section. 

(5) Our decision only affirmed the decree of the 
9°^ ^ el °w. That being so, the applicant has to 
further satisfy that the case involves a substan¬ 
tial question of law. The substantial question of 
law, according to the applicant, is whether there 
is a right of pre-emption in respect of a sale in 
the absence of the execution of a registered docu¬ 
ment as required by S. 54 of the Transfer of Pro¬ 
perty Act. So far as cases governed by the Maho- 
medan Law of pre-emption are concerned, it is not 
disputed that the question is concluded by the deci¬ 
sion of their Lordships of the Privy Council, in 

•Sitaram Bhaurao v. Jiaul Hasan Khan’, AIR 
1923 PC 41 (H). In — ‘Jainarayan Ramgooal v. 
Balwant Maroti’, AIR 1939 Nag 35 (I), Bose J. (as 
he then was) was of the view that the decision 
of the Privy Council also concludes the question 
under the general law of pre-emption in India. Two 
Division Benches of this Court before the decision 
under consideration also took the same view. 

(6) It may, however, be pointed out that the 
decision of the appeal is not concluded by an ans¬ 
wer to the question as posed by the applicant. The 
failure of the applicant was due to three facts: 
that the vendor received the full consideration as 
agreed, that the vendee obtained possession of the 
property and that the registered document was not 
executed only with a view to defeating the right of 
pre-emption. The first fact was not disputed and 
the remaining two facts were concluded by the 
findings in the two Courts below. No decision has 
been brought to our notice that in the circum¬ 
stances as found in the instant case, there is no 
right of pre-emption. Accordingly we are of the 
view that the question as posed by the applicant 
is not material and on the facts found no sub¬ 
stantial question of law arises in the case. 

(7) We accordingly hold that the case does not 
fulfil the requirements laid down in S. 110, Civil 
P. c. 

(8) On the order being posted for delivery, Shri 
Mudholkar brought to our notice the order of the 
Chief Justice on 6-4-1950 and the admission and 
the statement of the counsel for respondent No. 1 
on 6-4-1950. The question before Bose C. J. (as 
he then was) was whether the case should be heard 
by a Division Bench or by a single Judge in the 
light of the opinion of the Full Bench reported in 
— ‘Radhakisan Laxminarayan v. Sridhar Ram- 
chandra’, AIR 1950 Nag 177 at p. 186 (FB) (J). The 


(4) The learned counsel for the applicant, how¬ 
ever, contends that he is entitled to appeal be¬ 
cause of the second paragraph of the section. It 
is well settled that each of the two requirements 
laid down in the first paragraph of the section, 
viz. that the value of the subject-matter of the suit 
in the Court of first instance and the value of 
the subject-matter in dispute on appeal must be 
Rs. 10,000 or upwards, has to be fulfilled sepa¬ 
rately. See — ‘Moti Chand v. Ganga Pershad 
Singh’, 24 All 174 (PC) (O'); — ’Bhawarlal v. 
Lachmandas’, AIR 1929 Nag 75 (D): — ‘Mangamma 
v. Mahalakshmamma’, AIR 1930 PC 44 (E) and 
— ‘AIR 1931 PC 125 IA)’ (supra). Further, it is 
also clear that the second paragraph in the sec¬ 
tion is not an alternative to the ‘whole’ of the 

first paragraph but only to the second require¬ 
ment in that paragraph. See — ‘Champamani 
Bibi v. Mohammad Yunus’, AIR 1951 Pat 177 (F) 

and — ‘Maung Thwe v. A. L. A. R. Chetty Firm’, 

/AIR 1923 Rang 71 (G). As in the instant case, 

J the value of the subject-matter of the suit in the 


learned Chief Justice observed: 

‘‘The Full Bench holds that a case of this kind 
cannot be tried by a single Judge if it satisfies 
the condition of valuation given in S. 109(a) and 
(b) read with S. 110, Civil P. C. In other words, 
if the real value of the property was over Rs. 
10,000 at the date of the suit and is still of that 
value at the date of the appeal to this Court— 
at the least that is the only interpretation I can 
give to the Full Bench because it is impossible 
for me to foretell what the value of the property 
will be at the date of an appeal to the Supreme 
Court even if it be taken for granted that there 
will be such an appeal—then the appeal must be 
tried by a Division Bench. As the parties are 
not agreed about the valuation it will be neces¬ 
sary for me (to) determine it. But before doing 
that counsel ask me to adjourn the case till next 
week to enable them to reach an agreement if 
that is possible. Put up after a week.” 

(9) On 6-4-1950 the counsel for the respondent 
made the following statement: 
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“That without prejudice to his contention in res¬ 
pect of the pre-emption price this respondent 
does not dispute that the potential market value 
of the property in suit is over Rs. 10 , 000 /- for 
purposes of Ss. 109 and 110, Civil P. C., on the 
date of suit.” 

(10) On the basis of the statement, the learned 
Chief Justice ordered as under: 

“Both sides are now agreed that the ‘potential 
market value’ of the property is over Rs. 10,000 
for the purposes of Ss. 109 and 110, Civil P. C. 
Counsel for the respondent files a statement to 
that effect. This appeal will accordingly have 
to be heard by a Division Bench. It be sent to 
a Division Bench accordingly.” 

(ID In pursuance of that order the appeal was 
heard by us. But the point now is whether there 
is anything in the statement of the counsel or in 
the order based thereon which would preclude us 
from considering the question that arises in grant¬ 
ing leave to appeal whether the value of the sub¬ 
ject-matter of the suit was Rs. 10,000 in the Court 
of first instance. It is true that a party cannot 
be permitted to approbate and reprobate on a ques¬ 
tion of valuation. The statement of the counsel 
was without prejudice to his contention in respect 
of the pre-emption price and the admission, if 
any, was about the “potential market value”. No 
decision has been brought to our notice that in 
determining the value of the suit for purposes of 
S. 110 , potential market value” as distinguished 
f i om the actual market value is to be the criterion. 
There was no decision in the order dated 6^1-1950 
that the value of the subject-matter in suit in the 
Court of fiist instance was Rs. 10,000 or upwards. 

If the actual market value is the criterion_as we 

hold it is—then having regard to the discussion in 

paragraphs 2 and 3 of our order, the applicant 
must fail. 

( 12) The value for the purposes of the first con¬ 
dition in paragraph 1 of S. 110, Civil P C 
must be the market value on the date of the suit 
and has nothing to do with the future increase or 
decrease thereof. See — ‘Mohun Lall Sookul v. 
Bebee Doss’, 7 Moo Ind App 428 at pp. 429-430 (PC) 
( K) and — ‘Rash Mohan Lai v. Ram Mohan Lai’, 

1919 Pat 486 (1) (L) * In — ‘AIR 1930 PC 44 
(E)’ interest that accrued on promissory notes up- 

to the date of the decree of the first Court was 
not permitted to be added to the face value of the 
n _ ot es so as take the value of the subject-matter 
of the suit beyond Rs. 10,000. and their Lordships 
of the Privy Council approved of a similar deci¬ 
sion of the Madras High Court in — ‘Subramania 
Ayyar v. Sellammal’, AIR 1916 Mad 985 (M) con¬ 
cerning mesne profits which accrued ‘pendente lite’. 
if actual increase in value during the suit is ir¬ 
relevant, ‘‘potential market value” has no claim 

nu r oof° nSiderati0n at a11 in deci ding the present 
question. 

(13) The application is rejected with costs. 

B/D.R.R. Application rejected. 
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HIDAYATULLAH AND R. KAUSHALENDR 

RAO JJ. (3-2-1953) 

I eshwant - Defendant-Appellant 
Nuraji Dagdu, Plaintiff-Respondent. 

F / St T Al t Pe , a } Na 212 of 1950 - from order 
or Addl. D. J., Buldana, D/- 6-11-1950. 

Berar Land Revenue Code (1928), S. 112(2) — 

X a a th s ?l tOT pre - empUon - <«*•*• c. 


natur f °£ the claim in a suit for pre¬ 
emption and the decree which the plaintiff 

maJ ? e such a suit one “relating to 
land , and the plaintiff in such a suit has 
to comply with the requirement of sub-s. (l) 
oi o. 112. (Para 7> 

* n * he Pre-emption suit the trial court 
after framing issues granted ample time to 
the plaintiff to file the copy of recSd o? 
rights. The plaintiff however failed to do 
so and did not show sufficient causfc for the 
failure. The trial court finding him grossly 
neghgen dismissed the suit. The appellate 
court also found him extremely negligent 
and careless but thinking that no prejudice 
would be caused to the defendant if the wder 
?“ s-^ered subject to payment of costs, by 

plaintl ^’ remanded the case. On an ap- 
peal against that order: p 

Held that the question was not whei hpr 
any prejudice would be caused to the de 
iendant, but it was whether there was 

tn L lf ° r the failure the piaK 
to hie the copy in time. Whether in 

particular case there was sufficient cause lor 

the failure to produce the document would 

depend on facts of that case. Both the lower 

courts having found the plaintiff to be 

grossly negligent the order of remand was 

not correct. AIR 1954 Nag 59, Di^Unf 

. (Paras 11 , 12 ) 

Anno: Civil P. c., O. 41 R 23 N n 
CASES REFERRED : ’ 13 ' par ^ 

(A D/-’ 4 24 , -12 S 19 C 4 0 3 d (Na P g P ) eal ^ 368 ° f 1M1 * 

(B» (V41) AIR 1954 Nag 59- (S A No 5 

of 1952, D/- 14-10-1952) * ’ N °* 103 12 

fof Respomient kai '’ f ° r Appellant; L D Khapre 

(2) The suit was dismissed by the Ipnrn^n 
trial Judge under S. 112(2) of the B^rar ^ 

SZS5S& ^t^the't- 

S 6 C °tV , he fil H ed a ^ Of the In recordS: 
the case To/ tr“ S^subfe^t r6manded 

against the “ 

out 3 a ^ sr 

^ 0t 2 b 7 e 2- t f950 n X° n tb th t at ^te and T was' ^ 

that' the 19 plaintiff had no ^ C ° Urt notlced 
date Ox next hearing failing whirh 

rtSSoSTpSS’S w “ ““ 

»‘oi y’li s. ‘ssr 0 ,”, r « “c 

further time to file the S Th H , P ayed for 
Judge observed that though the plaintfff 

TnT^7he^ m r o Tr%£ e 

Th (I) S ttis WaS a , CC 0 ^ din S'y dismkseffi t0 d ° Sa 

112(1) of the °Berar 6 Land y R he app ^ Iant tha t S. 

apply to the c B a1e ar The"aren't SThat^ " 0t 
for pre-emption is not “a suit relating ? s 2 16 
The appellant relies upon the o^vaUo^ 
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Bose J. (sis he then was) in 
Pandurang’, Second Appeal No. 


24-12-1243 
expressed 
112 U) to 
cide the 

(6) In 


— ‘Sakharam v. 
368 of 1941, D/- 


(Nag) (A). The learned Judge only 
a doubt about the applicability of S. 

a suit for pre-emption but did not de¬ 
point. 

our view — we state it with due res¬ 
pect — a suit for pre-emption relates to land 
I ne right in question in such a suit is to obtain 
possession of the pre-emptional prooerty in spite 
of its sale in disregard of the plaintiff’s right. A 
decree in a suit for pre-emption under O. 20, R. 
14, Civil P. C. directs that on payment into 
Court of the purchase-money together with costs 
decreed, the defendant shall deliver possession 
of the property to the plaintiff whose title there¬ 
to shall be deemed to have accrued from the 
date of such payment. 

(7) it may be noticed that under sub-s. (4) of 
112 “suit” means a suit to which the provisions 
of the Code of Civil Procedure, 1908, apply; and 
under cl. (c) of that sub-section an application 
is deemed to relate to land if the decree or other 
matter, with respect to which the application is 
made, relates to land. The nature of the claim 
in a suit for pre-emption and the decree which 
the plaintiff seeks make such a suit one “relat¬ 
ing to land”. We hold that the plaintiff in a 
pre-emption suit has to comply with the require¬ 
ment of sub-s. (1) of S. 112. 


S. 


A. I. R. 

lor the failure of the plaintiff to file the docu-i 
merit m time. The plaintiff was given, after thel 

nlv whh ar ih g ' m ° r - than reasonable time to com¬ 
ply with the requirement of the statute. He fail- 

™ gl Y e any satls - f actory explanation why h* 

f°! ald t ?° t j* pply for the copy until two months 
after the dismissal of the suit. 

(12) It is not necessary to enter into an exa¬ 
mination of all the cases under S. 112. Whether 
JP particular case there is sufficient cause 

lor the omission to produce the document would 
depend on the facts of that case. Our attention 

l" ,Shri Kishan v - Ra ™prasad 

Singh AIR 1954 Nag 59 (B). The case is, how¬ 
ever distinguishable on facts. There the non- 
compliance of the order directing the production 
ci a certified copy was not noticed by the trial 
Court and the defendants did not take any ob¬ 
jection. The plaintiffs obtained a decree in the 
first Court. In the grounds of appeal the point 
was not raised. In the appellate Court also noth¬ 
ing was made of the omission. The appellate 
Couru noticed the omission only at the time of 
writing judgment and dismissed the suit for 
that omission. Deo J. found that the plaintiffs 
had the document with them “all along”. The 
learned Judge gave time to the appellants to 
make a proper application for enabling them to 
sno^ sufficient cause for the non-production of 
the document. 


(8) The question then is whether the trial 
Judge was right in dismissing the suit or the 
appellate Judge was right in remanding the case 
for trial on merits. 

(9) The expression “first hearing” in S. 112 has 
been interpreted to mean the hearing at which 
the Court examines the pleadings of the parties 
with a view to understanding their contentions 
and framing issues. This was done in the pre¬ 
sent case on 17-2-1950. It ls after that the Court 
granted time to the plaintiff. The plaintiff was 
given ample time to comply with the require¬ 
ment of law. He failed to do so and gave no ex¬ 
planation in the trial Court as to why he could 
not file the document within the time granted 
to him. 

Actually it would appear from the certified copy 
filed in the appellate Court that he applied for 
the same only on 13-9-1950. i.e. two months after 
the suit was dismissed. He obtained the copy 
in less than a month of his application. Even 
in the application made in the appellate Court 
for permission to file the copy, the plaintiff made 
no attempt to explain the delay till 13-9-1950 
when he had applied for the copy. There is 
nothing to indicate that he took any steps to 
obtain the copy between 27-2-1950 and 11-7-1950. 
In these circumstances, the learned trial Judge 
was right in finding that the plaintiff had been 
grossly negligent. 

(10) The learned appellate Judge concurred 
with the trial Judge in holding that the plaintiff 
had been extremely negligent and careless. The 
Judge observed : 

“It is therefore clear that both in law and fact 
the appellant has no case for getting the order 
passed on 11-7-1950 revised. But it seems to me 
that no prejudice would be caused to the de¬ 
fendant if this order is altered and if he is 
sufficiently compensated by costs.” 

(11) In our opinion, the learned appellate 
Judge was clearly in error in the view he took 
of the case. The question is not whether any 
prejudice would be caused to the defendant, but 
th# question is whether there was sufficient cause 


i.he facts of the instant case are entirely 
different. The plaintiff in this case failed to 
file the document after the extension of time 
granted to him and has not shown sufficient 
cause for his failure. The application already- 
made by him is unsatisfactory and unconvinc¬ 
ing. Both the Courts have found the plaintiff to 
be grossly negligent. 

(13) We accordingly set aside the order of the 
learned appellate Judge and restore the order of 
the trial Judge dismissing the suit. The appeal 
is allowed with costs throughout. 

B/H.G.P. Appeal allowed 
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HID AYATULLAH AND R. KAUSHALENDRA 

RAO JJ. (26-2-1953) 

Narayanrao Jageshwar Rao. and others. Judg- 
ment-debtors-Appellants v. Tanbaji Damaji and 
another, Decree-holders-Respondents. 

Letters Patent Appeal No. 29 of 1950, from 
judgment of Deo J., in Misc. F. A. No. 92 of 
1950, D/- 30-10-1950. 

(a) Contract Act (1872), S. 47 — Instalment 
in arrear — Debt Laws — C. P. and Berar Relief 
of Indebtcness Act (14 of 1939), Ss. 12(1), 13(3). 

The instalment due in 1947 was payable 
on 1-5-1947. Held that the remittance of the 
money order from Bramhapuri could not be 
said to be payment to the creditor on or be- J 

fore 1-5-1947. It was not suggested that the 
remittance reached the creditor on the same . 

day. So the creditor was not bound to accept I 

the remittance towards the instalment due 
on 1-5-1947. (Para 4) 

Anno: Contract Act, S. 47 N. 1. 

(b) Debt Laws — C. P. and Berar Relief ef 
Indebtedness Act (14 of 1939), S. 13(3) — Scope. 

Where the claim is in respect of a mort¬ 
gage with a term that the property shall j 

stand foreclosed in default of payment, then 
the effect of the order of the Deputy Com- 


I 
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mis s loner ii—&»\w/ vuuu » ■■■ »^i uc~ 
cree for foreclosure is deemed to have been 
passed by a Court of Civil Jurisdiction. The 
decree-holder in such a case is entitled to 
execute the notional decree in the Civil 
Court by asking for delivery of possession 
of the property mortgaged to him. In short, 
the decree-holder obtains the mortgaged pro¬ 
perty in lieu of the balance due. Where the 
scheme comprises two mortgages of fore¬ 
closure, the creditor is clearly entitled to the 
relief he is claiming. It is no answer to such 
a claim to say that the scheme was also in 
respect of two other unsecured debts. As the 
terms of S. 13(3) are complied with, the 
creditor can execute the notional final de¬ 
cree by asking for possession of the mort¬ 
gaged property. Case law Rel. on. 

(Paras 7, 8 , 9) 

CASES REFERRED : Paras 

(A) (V33) AIR 1946 Nag 45: ILR (1945) 

Nag 973 7 

(B) (V35) AIR 1948 Nag 136: ILR (1947) 

Nag 838 7 

(C) (’49) Misc. Appeal No. 40 of 1948, 

D/- 23-3-1949 (Nag) 7 

(D) (’46) Misc Second Appeal No. 173 

of 1944, D/- 13-8-1946 (Nag) 9 

N. S. Nandedkar and A. L. Halve, for Appel¬ 
lants; D. T. Mangalmuti, for Respondents. 

JUDGMENT: The appellants are the judgment- 
debtors. The appeal is against the decision of 
Deo J. dismissing the judgment-debtors’ appeal 
against the order of the Additional District Judge 
Chanda, delivering possession of property men¬ 
tioned in two mortgage deeds. 

(2) The Debt Relief Court framed a scheme de¬ 
termining the debts of the respondents at Rs 
11,341. The sum was payable by annual instal¬ 
ments of Rs. 568 beginning on 1-5-1941. the last 
instalment was to be ol whatever balance re- 
mained due. Originally the appellants were in¬ 
debted to the respondents under two mortgages 
dated 29-6-1932 and 16-7-1935 as well as under two 
money decrees in respect of unsecured debts in 
civil suit No. 54 of 1938 dated 2-3-1933 and in civil 
suit No. 135 of 1938 dated 21-3-1938. 

P n . 2 3-3-1049, the Deputy Commissioner, 
Chanda, issued a certificate under S. 13(3) of the 
Relief of Indebtedness Act on the ground that 
two consecutive instalments falling due on 1-5-1946 
and 1-5-1948 remained in arrears. It is urged on 
behalf of the appellants that the order granting 
the certificate was without jurisdiction. The con¬ 
tention is that the appellants sent a money order 

S >n 11 . 1 " 5 " 19 , 47 to the respondents for the instalment 
ailing due on that date. Later, however, the 

V^i a n^ en u dlle on U5-1947 became payable on 
q , bec ^ use of remission of revenue (vide 

12(2) ). It is, therefore, submitted that there 
arrears of two consecutive instalments 
which contingency alone authorizes the Deoutv 

issue a certificate under S. 13 ( 3 ) 
of the Act. The contention cannot be accepted. 

stafmpnV disputed th at there was one in¬ 

due in 1947 £oc ear °k, 1 ' 5 - 1946 - The instalment 

s ( 1 ) of S ^2 thp V ?n ? r 1 " 6 " 1947 - Under sub- 
, °/ v s - 12 ^ he instalment is payable ‘on or 

be ^ OIC / be date fixed at the option of the debtor 

either to the Deputy Commissioner or such other 

revenue officer as may be authorized in this be 

half or to the creditor. The remittance of th e ' 

money order from Bramhapuri cannot be said to 

be payment to the creditor on or before 1 - 5-1947 

It is not suggested that the remittance reached 

I the creditor on the same day. So the creditor was 


not bound to accept the remittance towards the 
instalment due on 1-5-1947. 

(5) As, however, the instalment need not have 
been paid on 1-5-1947 because of the suspension 
of the land revenue, the debtors should have paid 
that instalment on 1-5-1948. Admittedly, this was 
not done. It must therefore be held that two 
consecutive instalments were in arrears and the 
certificate under S. 13(3) cannot be impugned a s, 
without jurisdiction. 

(6) The appellants, however, contended that as 
the scheme comprised debts on mortgages as well 
as unsecured debts, “one single fictional decree” 
in respect of them was unexecutable. So the cre- 
c<iio L .'> could not have been placed in possession 
ol Lie mortgaged property. According to the ap¬ 
pellants the application for execution was pre¬ 
mature on the construction of the mortgage deed 
dated 29-6-1932. It may be mentioned that under 
bot.i the mortgages the mortgaged property is to 
be ioreclosed. Under the first mortgage the mort¬ 
gage money was however to be repaid in instal¬ 
ments. the last of which was to have fallen due 
m 1l;52 - Only on default of four instalments, the 
property was to be foreclosed. There is however 

^ J he con tention that the application 
dated “2-6-1949 lor possession of the mortgaged 
property was premature because under the first 
m(, i tgage the last instalment was payable in 1952. 

(7) The construction of S. 13(3) of the Relief 
of Indebtedness Act has been the subject-matter 
oi a number of decisions and is now well settled- 
bee — Vithal v. Laxman’, AIR 1946 Nag 45 (A)- 

— ‘Kamlu v. Eknath’, AIR 1948 Nag 136 (B) and 

— baru v. Raja Pannalal’, Misc. Appeal No 40 
of 1948, DA 23-3-1949 (Nag) (C). Whe^e the claim 
is m respect of a mortgage with a term that the 
pioperty shall stand foreclosed in default of pay- 
mem. then the efleet of the order of the Deputy 
Commissioner under S. 13(3) is that a final decree 
i°i Imeclosure is deemed to have been passed by 
a Court of Civil jurisdiction. The decree-holder 
m sue.i a case is entitled to execute the notional 
decree in the civil Court by asking for delivery of 
possession oi the property mortgaged to him In 
short the decree-holder obtains the mortgaged 
pioperty in lieu of the balance due. Sub-section 

3» comes into play on two consecutive instal- 
ments as fixed by the Debt Relief Court under 
sub-s. (3) of S. 11 remaining in arrears and has 
no reference to the instalments as originally 
agreed under the mortgage. 

, < 8) ** lbe pre f ent ^se, the creditors are claim¬ 
ing not the balance of the original mortgage 
money as such but the balance of the debt as de- 
tei mined by the Debt Relief Court under S. 10. 

lTif G rv nrt Wa \ datermine d by the Debt Re- 
lef Com t at Rs. 11,341, the repayments 

nnm G 7 ° Rs ' 2 f’ 8i0 and the respondents were 
oniy claiming to be placed in possession of 

Lie property mortgaged for the balance of the 

sum. i.e. Rs. 8,501 remaining due. As the scheme 

comprises two mortgages of foreclosure, they Tre 

clearly entitled to the relief they are claiming It 
is no answer to such a claim to say that the 

* c J? e ™ e alsp in respect of two other unsecured 
debts. As the terms of S. 13(3) are complied with 
the respondents can execute the notional fina 1 ’ 

property 5 ' ***** f ° r possessio » °f the mortg^S 

(9) Reference may be made to — ‘Mst. Menda 

^n/l? a rw leddal, ’ Misc - Second Appeal No 173 of 
I't 4 ^ D/- 13-8-1946 (Nag) (D> decided by om 
oi us (Hidayatullah J.). in that case the scheme 
was in respect of the debts due on two S 
gages, one a mortgage for foreclosure and another 
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a simple mortgage. A certificate was Issued un¬ 
der S. 13'3). The contention of the debtor was 
that the village could not be foreclosed in respect 
of the whole of the balance .as part of it was 
liable to a decree for sale of the village and the 
debtor could pay that amount. The contention 
was rejected on the ground that if two decrees 
were held, to have been passed in respect of the 
two mortgage debts, the position of the objector 
did not materially alter in consequence. If there 
is a final decree for foreclosure, there would be 
no need to execute any other kind of decree be¬ 
cause all that would be necessary would be to 
put the decree-holder in possession. So long as 
there is a decree for foreclosure the creditor is 
entitled to be placed in possession of the property, 
no matter what the rights of the creditor might 
be under the second decree. 

Here, as we have already observed, the creditor 
is asking for being placed in possession of the 
mortgaged property in lieu of the whole of the 
balance remaining due. If, according to the ap¬ 
pellants. the entire balance remaining due (Rs. 
3.501 > cannot be regarded as in respect of only 
the two mortgages because the scheme comprised 
two simple decretal debts as well, then the posi¬ 
tion is that the respondents could have asked for 
possession of all the mortgaged property even for 
less than Rs. 8.501. The appellants are in no way 
prejudiced because the respondents asked for pos¬ 
session of the mortgaged property for the whole 
of the balance remaining clue (Rs. 8,501) and do 
not choose to exercise their rights, if any, in res¬ 
pect of the unsecured debts separately. The deci¬ 
sion under appeal is correct. 

(10) It may be noted that grounds Nos. 2. 3, 5 
and 6 in the memorandum of appeal were not 
pressed by the appellants at the hearing. 

(11) The appeal is dismissed with costs. 

B/D.II.Z. Appeal dismissed. 
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Dharamchand Parmanand, Appellant v. Hazaii- 
lal Mungalal and others, Respondents. 

Misc. First Aopeal No. 55 of 1946, Second Appeal 
No. 293 of 1945* and L. P. A. No. 13 of 1949 from 
order of Addl. D. J-, Sagar, D/- 8-2-1946. 

(a) Civil P. C. (1908), O. 32 — General; O. 21, 
R. SO — Execution proceedings. 

Suit on simple mortgage against P and his 
two sons B and D — D being minor allowed to 
be sued under guardianship of Court Reader 

— Decree passed with exemplary costs against 
P and B personally — In appeal D brought 
into category of appellants under guardian¬ 
ship of B — Meanwhile final decree passed and 
execution taken out in which D was shown 
under guardianship of Court Reader — Court 
passing order for sale — Objection under O. 21 
R. 90 by P alone dismissed and sale confirmed 

— Subsequently suit brought by D questioning 
legality of sale on the ground that the execu¬ 
tion proceedings did not bind him inasmuch 
as the Reader of the Court had been displaced 
as guardian by virtue of the order appoint¬ 
ing B as his guardian ad litem. 

Held, that when the execution proceedings 
started against all the defendants, including 
D under the guardianship of the Reader of 
the Court, those proceedings had been regu¬ 
larly commenced and the entire execution pro¬ 
ceedings ending up with the order of the Court 
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to sell the property had been passed against 
all the defendants, including D under a pro¬ 
per guardian-ad-litem. Hence, the subsequent 
order changing the guardian-ad-litem had no 
effect on the regularity or legality of the sale. 
Even assuming that there was any irregularity 
in the last stages of the sale, so far as D was 
concerned, that was not an illegality which 
would vitiate the sale itself. It was a mere 
irregularity which could have been taken ad¬ 
vantage of in a proceeding under O. 21, R. 90, 
Civil P. C. AIR 1926 Lah 490; AIR 1926 Cal 
109; AIR 1921 Cal 476, Ref. (Paras 4, 6, 7) 
Anno; Civil P. C., O. 32, General N. 2; O. 21, R. 90 
N. 35. 

(b) Limitation Act (1908), Article 182, Clause 2 
— Starting point — (Civil P. C. (1908), S. 35A, 
S. 104(ff) ). 

Preliminary decree on simple mortgage pass¬ 
ed on 25-7-1935 also making defendants per¬ 
sonally liable for exemplary costs under S. 35A 
— Final decree passed on 10-3-1941 — Decree 
affirmed in appeal on 13-1-1942 — Execution 
first on 12-3-1941 and again on 11-1-1944 — 
Objection that execution was barred by time 
inasmuch as decree passed on 25-7-1935 was 
final decree so far as exemplary costs was 
concerned and was executable within three 
years from that date — Contention that order 
under S. 35A was not a decree as defined in 
S. 2(2) since it is appealable under S. 104 (ff) — 
Held that though an order passed under S. 
35A, Civil P. C., by itself is appealable as an 
order in terms of S. 104, Civil P. C., that does 
not mean that such an order cannot form 
part of a decree. Th£ decree having been the 
subject-matter of appeal decree-holder was en¬ 
titled to the benefit of the second provision in 
the third column of the First Schedule to the 
Limitation Act opposite to Art. 182. (Para 9) 

Anno: Limitation Act, Art. 182 N. 35, 46; Civil 
P. C., S. 35A N. 3; Civil P. C., S. 104 N. 16. 

CASES REFERRED: Paras 

(A) (V13) AIR 1926 Lah 490: 97 Ind Cas 181 7 

(B) (V13) AIR 1926 Cal 109: 30 Cal WN 86 7 

(C) (V8) AIR 1921 Cal 476: 35 Cal LJ 9 7 

N. B. Chandurkar and D. R. Bhagade, for Appel¬ 
lant: A. L. Halve and H. N. Chaudhuri, for Res¬ 
pondent No. 1. 

ORDER: This order shall govern Miscellaneous 
First Appeal No. 55 of 1946, Second Appeal No. 293 
of 1946 and Letters Patent Appeal No. 13 of 1949. 

(2) These three appeals arise out of three dis¬ 
tinct judgments given at different stages arising 
out of the same litigation which began more than 
20 years ago. It appears that respondent No. 1 
had in his favour a simple mortgage bond executed 
as long ago as 12-7-1923 by Parmanand, the father 
of the family of the appellant. The mortgagee had 
to institute a suit for sale on the mortgage, being 
suit No. 9 of 1932. He also prayed therein that if 
the mortgaged property did not prove sufficient to 
liquidate the mortgage decree a money decree in 
terms of R. 6 of O. 34, Civil P. C., might also be 
passed. 

The suit was instituted against the mortgagor 
himself and his two sons named Babulal and Dha¬ 
ramchand; the latter being a minor was allowed 
to be sued under the guardianship of the Reader 
of the Court. The first two defendants, the father 
and the elder son, appear to have raised all sorts 
of objections in their written statement and ulti¬ 
mately the Court passed a preliminary decree on 
25-7-1935. The Court decreed the suit with costs, 
making the first two defendants also personally 
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liable for exemplary costs in view of the judgment 
of the Court that they had taken frivolous grounds 
of attack in their defence to the action. 

The defendants filed an appeal from the preli¬ 
minary decree, which was dismissed on 15-3-1940. 
The final decree was passed on 10-3-1941, from 
which another appeal was brought to this Court, 
which was also ultimately dismissed on 13-1-1942. 
In both the preliminary and final decrees prepared 
in the trial Court the third defendant was shown as 
being under the guardianship of the Reader of 
the Court; but it appears that during the pen¬ 
dency of the appeal in this Court the third defen¬ 
dant Dharamchand, who had been impleaded as 
a ‘pro forma’ respondent, was allowed to be 
brought into the category of appellants under the 
guardianship of his brother Babulal. This order 
was passed in this Court on 5-12-1941; but before 
this date proceedings had been taken in the trial 
Court on 12-3-1941 for execution of the final de¬ 
cree already passed as aforesaid. In that appli¬ 
cation for execution the third defendant Dharam¬ 
chand was shown under the guardianship of the 
Reader of the Court. The decree-holder prayeo 
. for the sale of the mortgaged property in execu¬ 
tion of the decree for sale and also prayed for 
realization of the Rs. 400/- granted by way of 
special costs as against the first two defendants by 
attachment and sale of their movable property. 

In this connexion it is also relevant to mention 
that before this Court passed its orders, which may 
be said to have had the effect of discharging the 
original guardian-ad-litem. viz., the Reader of the 
Court, on 5-12-1941 the executing Court had already- 
passed an order for the sale of the mortgaged 
property, though at the request of the judgment- 
debtors the sale was postponed on their agreeing 
to forego their claim to any fresh sale proclama¬ 
tion and the sale was ultimately held on 31-1-1942. 
The first defendant, the executant of the mortgage 
bond, the father of the family of the defendants, 
had taken objection under R. 90 of O. 21, Civil 
P. C., for setting aside the sale; but that objection 
ultimately failed, and the sale was confirmed on 
21-8-1943. 

(3) Thereafter a suit was commenced by the 
third defendant Dharamchand, in effect question¬ 
ing the legality of the sale so held. The entire 
proceedings in the previous suit between the 
parties were assailed on the ground that no pro¬ 
per guardian had been appointed for the minor 
and that so far as he was concerned the sale 
should be declared to be of no effect. That suit 
has failed in both the Courts below and has led 
to second appeal No. 293 of 1946. 

(4) Alongside of the suit the said minor Dharam¬ 
chand, who subsequently is said to have suffered 
from the disability of being an idiot and who still 
continues to suffer from that disability, instituted 
proceedings under section 47, Civil P. C., for prac¬ 
tically the same relief as was claimed in the suit 
.itself and on the self-same grounds, viz., that the 
[execution proceedings did not bind him inasmuch 
as the Reader of the Court had been displaced as 
guardian by virtue of the order of this Court al- 
ready referred to passed on 5-12-1941 appointing 
his brother Babulal as his guardian-ad-litem. The 
Court below had dismissed that application also 
on the ground that that was a matter which 
could not be agitated at that stage because there 
was a decree against him for sale and that de¬ 
cree had been put into execution and the mort¬ 
gaged property sold. Miscellaneous first appeal 
No. 55 of 1946 arises from that order. 

(5) As already indicated, an order had been 
passed by the trial Court granting special costs 

1954 Nag./35 & 36 


Nagpur 273 

against the first two defendants in terms of sec¬ 
tion 35-A, Civil P. C. That decree was put into 
execution, first on 12-3-1941, and again on 11-1- 
1944. In the second execution case the objection 
was taken by the first two judgment-debtors that 
the execution taken out on that date was barred 
by time inasmuch as the decree having been pass¬ 
ed on 25-7-1935 was a final decree so far as this 
amount was concerned and was thus executable 
on that date. That objection failed in the first 
Court and was brought to this Court in Miscellane¬ 
ous First Appeal No. 50 of 1945. This appeal was 
heard and decided by Mudholkar J. on 4-7-1949. 
Letters Patent Appeal No. 13 of 1949 is directed 
against the order of the learned single Judge of 
this Court. 

(6) We shall take up the second appeal and the 
miscellaneous first appeal together because both 
of them rest on a common ground of law, viz., 
that the execution proceedings had been taken 
against the minor without a proper guardian-ad- 
litem and that therefore the entire proceedings 
were null and void so far as his interest in the 
property was concerned. The Courts below have 
proceeded on the assumption that there is no 
proof of the fact that the original guardian-ad- 
litem, viz., the Reader of the Court had been dis¬ 
placed by another person as guardian-ad-litem. 

That finding of the Courts below is not well 
founded in fact. It does appear that by an order 
of this Court dated 5-12-1941 Dharamchand was 
placed under the guardianship of his brother Babu¬ 
lal (second defendant), and that strictly speak¬ 
ing after that date he would represent the interest 
of the minor in the litigation. 

But it should be remembered that the order for 
sale of the property’ had been passed earlier than 
5-12-1941. That sale was postponed at the request 
of all the judgment-debtors and ultimately held, 
as already indicated, on 31-1-1942. Hence, when 
the execution proceedings started in March 1941 
against all the defendants, including Dharam¬ 
chand under the guardianship of the Reader of 
the Court, those proceedings had been regularly 
commenced and the entire execution proceedings 
ending up with the order of the Court to sell the 
property had been passed against all the defen¬ 
dants, including Dharamchand under a proper 
guardian-ad-litem. Hence, there is no substance 
in the contention that the subsequent order of 
this Court changing the guardian-ad-litem could 
have any effect on the regularity or legality of the 
sale held on 31-1-1942. 

(7) Even assuming that there was any irregu- 1 
Jarity in the last stages of the sale, viz., after 
5-12-1941, so far as Dharamchand was concerned, 
<hat was not an illegality which would vitiate 
the sale itself. It was a mere irregularity which 
could have been taken advantage of in a proceed¬ 
ing under O. 21, R. 90, Civil P. C., and if the 
Court was satisfied that that irregularity had 
resulted in prejudice to the minor the Court would 
have been entitled to pass the necessary orders; 
but neither Babulal nor Dharamchand took any 
steps in that direction. Only the father, appa¬ 
rently in the interests of the entire family took 
proceedings under O. 21, R. 90, Civil P. C., with 
the result already indicated. 

That the sale was not void as a consequence of 
r-y irregularity in the appointment of a guar¬ 
dian-ad-litem for the third judgment-debtor Dha- 
ramchand is supported by a number of autho¬ 
rities. For example, the decision of the Lahore 
High Court in — ‘Bansi Dhar v. Muhammad Sule- 
man\ AIR 1926 Lab 490 (A) is to the effect that 
the provisions of O. 32, Civil P. C., have no direct 
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application to proceedings in execution and that 
the absence of a formal order appointing a guar- 
clian-ad-litem of a minor has not the effect of 
vitiating the sale so held. To the same effect are 
the decisions of the Calcutta High Court in — 
‘Matiur Hasul v. Abdul Said’, AIR 1926 Cal 109 
(B) and — ‘Fani Bhusan v. Surendra Nath’, AIR 
1921 Cal 476 CO. There are other authorities to 
the same effect, but it is not necessary to multiply 
decisions. No authority of the contrary has been 
brought to our notice. 

It must therefore be held that any irregularity 
that may have occurred in the appointment of a 
guardian-ad-litem in respect of the third judgment- 
debtor did not lender the sale held as aforesaid 
of no effect so far as he was concerned. In our 
opinion, therefore, the decisions arrived at by the 
Courts below in the suit and the execution pro¬ 
ceedings were correct in substance, though not for 
the same reasons. 

(8) It was urged on behalf of the appellants 
that the case should be remanded for a fresh deci¬ 
sion on the question whether the irregularity had 
prejudicially affected the interest of Dharamchand. 
But, in our opinion, there is no justification for 
making such an order. It must be remembered 
that the transaction in question took place over 
30 years ago. The litigation in respect of that 
transaction commenced more than 20 years ago, 
and it is high time that these several grounds of 
litigation should now come to an end. It was 
open to the judgment-debtor concerned to show 
that he was as a matter of fact materially pre¬ 
judiced by the sale held in the circumstances al¬ 
ready indicated. Not having done so it is now too 
late to make that prayer. Similar must be the 
fate of the application made at this stage for 
amending the pleadings both in the suit and the 
execution proceedings. In our opinion, it is too 
late to orav for amendment of the plaint and of 
the application under S. 47, a Civil P. C., because 
we are not satisfied that the application has been 
made either at the proper stage or that it is bona 

fide. 

(9) Now coming to the Letters Patent appeal, 
the only question which has been canvassed in 
this Court relates to limitation. It was urged 
before the single Judge of this Court and in the 
Courts below that the decree of 25-7-1935 was a 
final decree and that therefore the execution 
should have commenced within three years from 
that date. That ground has failed all along, but 
the learned counsel for the appellants has raised 
the same question in a very ingenious way by 
contending that an order under S. 35-A, Civil 
P. C., is not a decree within the meaning of S. 2 
of the Code. 

In this connexion it has been argued that such 
an order is not a decree as defined in S. 2(2) of 
the Code, because the definition expressly ex¬ 
cludes ‘any adjudication from which an appeal 
lies as an appeal from an order’, and it is argued 
that an order under S. 35-A is appealable as such. 
Reference is rightly made to the provisions of 
S. 104(ff) of the Code. It is true that such an 
order by itself is appealable as an order in terms 
of S. 104, Civil P. C., but that does not mean 
that such an order cannot form part of a decree. 
We know as a matter of fact in this case that 
that order formed part and parcel of the decree 
passed by the Court, both at the preliminary and 
the final stages. But. it has been argued, not'with¬ 
out justification, that the decree-holder himself 
got the trial Court to pass an order to the effect 
that the order in respect of Rs. 400/- should be 
excluded from the purview of the decree to be 
passed at the final stage. 


But in spite of that order of the Court the 
direction as regards the payment of Rs. 400/- 
found a place in the decree as drawn up in the 
trial Court as also in the decree as drawn up in 
this Court. Hence, in spite of a foolish mistake 
made by the decree-holder the decree as drawn 
up has all along shown the sum of Rs. 400/- as a 
part of the decree, though payable only by the 
first two defendants. It has rightly been argued 
that that decree had been wrongly drawn up. But 
the executing Court must take the decree as it 
stands, and the judgment-debtor has no relief in 
that Court. We must therefore proceed on the 
assumption that the decree as it stands was pass¬ 
ed at the preliminary stage on 25-7-1935 and at 
the final stage on 10-3-1941, which was affirmed 
by the appellate decree of this Court on 13-1-1942. 
That being so, in our opinion, there is no sub¬ 
stance in the contention that the order for the 
payment of Rs. 400/- by the first two judgment- 
debtors had not the effect of a decree to which 
the terms of Art. 182 of the Limitation Act would 
be attracted. The learned single Judge of this 
Court has rightly pointed out that the decree 
having been the subject-matter of appeal to this 
Court the decree-holder was entitled to the bene¬ 
fit of the second provision in the third column of 
the First Schedule to the Limitation Act opposite 
to Art. 182. We must therefore hold that the 
judgment of the single Judge of this Court is 
entirely correct. 

(10) It is some satisfaction to find that this 
litigation which commenced more than 20 years 
ago has now been finally set at rest without doing 
any injustice in spite of the fact that some techni¬ 
calities could have been availed of by the judg¬ 
ment-debtors. The Courts below have taken the 
correct view of the legal position, and the judg¬ 
ments appealed from do not call for any inter¬ 
ference. The appeals are therefore dismissed 
with costs. 

B/H.G.P. Appeals dismissed. 
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SINHA C. J. AND BHUTT J. (2-11-1953) 

Kanhaiyalal, Appellant v. Balaram and others. 
Respondents. 

Letters Patent Appeal No. 18 of 1952, from judg¬ 
ment of Mangalmurti J., in S. A. No. 485 of 194C 
D/-8-9-1952 • 

C. P. C. (1908), O. 22, It. 4 — Abatement of 
appeal — Death of one of the respondents. 

B, D and R were three brothers who were 
separate in estate. B died leaving him sur¬ 
viving his widow G and his daughter-in-law 
M (defendant No. 2. widow of L, who pre¬ 
deceased his father B). Plaintiffs Nos. 1 and 
2 were the sons of D and plaintiffs 3 and 4 
were the sons of R, the other son of R 
having been impleaded as defendant No. 3 
in the suit. The plaintiffs in their plaint 
claimed a declaration of title to a residen¬ 
tial house and possession in respect of only 
a portion of the house shown in red as block 
I. which the second defendant had sold to 
the first defendant. The plaintiffs based 
their claim to declaration of title and posses¬ 
sion as the heirs of B on the death of G, 
aforesaid. They alleged, further, that the 
second defendant had no title to the house 
in question, except a right of residence in a 
portion in respect of which possession was 
not claimed in the suit. The trial 
decreed the suit and granted a declaration 
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that the plaintiffs and the third defendant 
were the owners of the house except block 
I, shown in red, which it held had been legally 
sold by the second defendant to the first 
defendant. Thus, the trial court dismissed 
the suit for declaration and possession in 
respect of block I aforesaid, but did not 
grant any costs to the first defendant. From 
the decree of the trial Court the plaintiffs 
went in appeal. Their appeal related to the 
portion of the house shown in red as block 
I. The first defendant filed a cross-objection 
in respect of the costs which had not been 
granted to him by the decree of the trial 
Court. The second defendant also preferred 
a cross-objection in respect of the declaration 
granted by the trial Court to the plaintiffs 
for that portion of the house which had not 
been sold to the first defendant. The lower 
appellate Court dismissed both the cross¬ 
objections and allowed the appeal hoding 
that the second defendant had no title which 
she could convey to the first defendant. In 
the result the plaintiff’s entire suit stood 
decreed as a result of the decision of the 
lower appellate Court. From the decision of 
the lower appellate Court the first defendant 
only came up in second appeal. The second 
defendant was also impleaded as respondent 
along with the plaintiffs. One of the plain- 
tiffs-respondents, (respondent No. 3) and res¬ 
pondent No. 6 (defendant No. 3) died during 
the pendency of the appeal in the High Court. 
No substitution having been made in time 
the appeal abated in respect of those 
persons, and the application for setting aside 
abatement was also dismissed. The question 
arose whether the appeal by reason of the 
death of respondent No. 3 (plaintiff), if not 
by reason also of the death of respondent 

No. 6 (defendant No. 3), had abated as a 
whole. 


Held that the case was an illustration of 
that class of cases where several persons 
having separate and definite interest in the 
property sue for possession and obtain a 
decree for possession. It was therefore possi¬ 
ble for the Court to determine the contro¬ 
versy as between the parties before the Court 
without affecting the interest of the plain¬ 
tiff not represented before it. The case was 
outside the class of cases covered by the lead¬ 
ing judgment in ‘AIR 1938 Nag 42’. Conse¬ 
quently the appeal had abated, not as a 
whole but only as against the heirs of the 
deceased respondent, AIR 1938 Nag 42 dis¬ 
cussed. Case law Ref. (Paras 18 20) 

Anno: C. P. C. O. 22, R. 4. N. 22, 23. 

CASES REFERRED Par| 

(A) (V25) AIR 1938 Nag 42: ILR (1938) 

Nag 370 10 

(B) (V6) AIR 1919 PC 24: 47 Cal 175 (PC) 

(C; (V16) AIR 1929 PC 58: 51 All 267 (PC) 

1 V13) ATR 1926 Cal 893: 53 Cal 752 

(E) (VI3) AIR 1926 Cal 335: 30 Cal WN 45 1 

(F) (V7) AIR 1920 Cal 264: 24 Cal WN 44 ] 

!7 16> AIR 1929 Cal 519: 56 Cal 622 14, ] 

R) <™> AIR 1953 Na g 12: 1952 Nag LJ 421 : 

(I) (50) LPA No. 3 of 1946, D/- 28-7-1950 (Nag 

(J) (’52) First Appeal No. 88 of 1942, D/- 13- 

1952 (Nag) •] 

(K> (V29) AIR 1942 Oudh 155: 17 Luck 327 1 

(L) (V30) AIR 1943 Oudh 11: 18 Luck 567 1 

K. G. Chendke. for Appellant; A. P. Sen (fc 
Nos. 1 to 3) and V. M. Holay and G. B. Gandl 
(for No. 4), for Respondents. 


JUDGMENT: This is a Letters Patent appeal 
from the decision of Mangalmurti J. dismissing 
second appeal No. 485 of 1946 on the ground that 
in the events which had happened in this Court 
the appeal has abated as a whole. 

(2) In so far it is necessary to state the facts 
of the case for the purposes of this appeal they 
may be stated as follows: 

Bhaw r ani, Dashrath and Badrinath were three 
brothers (omitting the other branch, which does 
not figure in this controversy). The three brothers 
were separate in estate. Bhawani died in 1926 
leaving him surviving his widow Girjabai and bus 
daughter-in-law Mahirin (defendant No. 2) (widow 
of Biiola, who predeceased his lather Bhaw'ani in 
1909). Plaintiffs Nos. 1 and 2 are the sons of 
Dashrath and plaintiffs 3 and 4 are the sons of 
Badrinath, the other son of Badrinath having 
been impleaded as defendant No. 3 in the suit. 

The plaintiffs in their plaint claimed a declara¬ 
tion of title to a residential house and possession 
in respect of only a portion of the house show'n 
in red as block I, which the second defendant had 
sold to the first defendant in the year 1944. The 
plaintiffs based their claim to declaration of title 
and possession as the heirs of Bhawani on the 
death of Girjabai aforesaid in December 1941 
They alleged, further, that the second defendant 
had no title to the house in question, except a 
right ot residence in a portion in respect of which 
possession was not claimed in this suit, 

(3) The suit was contested mainly by the first 
two defendants. They denied the plaintiffs’ title 
as heirs of Bhawani and asserted title in defen¬ 
dant No. 2. They also asserted that the second 
defendant had sold the portion of the house in 
respect of which possession was claimed by the 
plaintiffs, to the first defendant for payment of a 
debt which was binding on the estate of Bhawani 
even assuming that the plaintiffs were his heirs’ 
Other pleas in defence to the suit were raised, 
but it is not necessary to notice them here. 

(4) The trial Court decreed the suit and granted 
a declaration that the plaintiffs and the third de¬ 
fendant were the owners of the house except blo^k 
I shown in red, which it held had been legally 
sold by the second defendant to the first defen¬ 
dant.. Thus, the trial Court dismissed the suit for 
declaration and possession in respect of block I 

aforesaid, but did not grant any costs to the first 
defendant. 

(5) From the decree of the trial Court the plain¬ 
ly* 5 preferred an appeal. Their appeal related to 
the portion of the house shown in red as block I. 
The first defendant filed a cross-objection in res¬ 
pect of the costs which had not been granted to 
him by the decree of the trial Court. The second 
defendant also preferred a cross-objection in res¬ 
pect of the declaration granted by the trial Court 
to the plaintiffs for that portion of the house 
which had not been sold to the first defendant. 

The lower appellate Court dismissed both the 
cross-objections and allowed the appeal holding 
that the second defendant had no title which she 
could convey to the first defendant. In the result 
the plaintiffs’ entire suit stood decreed as a result 
of the decision of the lower appellate Court. 

(6> From the decision of the lower-appellate 
Court the first defendant only came up in second 
appeal to this Court, The second defendant was 
also impleaded as respondent along with the plain¬ 
tiffs. One of the plaintiffs-respondents, Parbat- 
singh (respondent No. 3), and respondent No. 6 
(defendant No. 3) died during the pendency of 
the appeal in this Court. No substitution having 
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b.en made in time the appeal abated in respect 
those poisons, and the application ior setting 
aside abatment was also dismissed. 

(7) Hence, when the second appeal was placed 
before the single Judge of this Court for hearing, 
a prelim, nary objection was taken on behalf of 
the . urn .ring plaintiffs-respondents t-o the hearing 
of the appeal on merits on the ground that the ap¬ 
peal by reason of the death oi respondent No. 3, 
• plaintiff), if not by reason also oi the death of 
respondent No. 6 (defendant No. 3), had abated 
as a whole. That preliminary objection was up¬ 
held by the learned Judge oi this Court, with the 
result that the appeal was held to have abated as 
a whole and was accordingly dismissed with costs. 
No decision on the merits of the case was given 
by this Court. 

(8) Kence, the only question for determination 
in this appeal before us is whether the learned 
Judge of tins Court has rightly held the appeal 
to have abated as a whole. 


(9; Whatever may have been the position under 
the Civil Procedure Code oi 1882, under the Code 
of 1908 the death of a plaintiff or of a defendant 
does not by itself cause the abatement of the en¬ 
tire suit if substitution is not made within the 
time limited by law. The suit on the death of a 
plaintiff (which under Rule 11 of Order 22 includes 
an appellant) abates only so far as the deceased 
piainuii is concerned, and similarly in the case of 
a deceased defendant (including a deceased res¬ 
pondent; abates as against the deceased defen¬ 
dant. Hence, strictly speaking, an abatement in 
terms of O. 22, Civil P. C. is only in respect of a 
deceased plaintiff or a deceased defendant. But 
the question then arises as to what is the effect 
of such an abatement on the case as a whole, 
whether in the absence of the deceased party's 


legal representatives the suit or the appeal could 
be said to be properly constituted. Naturally, 
therefore, the question whether on the abatement 
of a suit or an appeal the suit or the appeal could 
proceed must depend upon the nature of the suit 
and the circumstances of each individual case. 
General rules have been deduced, and it has been 
laid down that if a suit or an appeal relates to 
partition or redemption of a mortgage or a part¬ 
nership business or pre-emption, the absence of 
one of the parties renders the suit or the appeal 
as imperfectly constituted, so that it has to be dis¬ 
missed, because no effective relief can be granted 
by the Court in the absence of that necessary 
party. 


(10) In the leading case of — ‘Ghanaram v. 
Balbhadra Sai’, AIR 1938 Nag 42 (A) it was laid 
down that the whole appeal abates if no substitu¬ 
tion is made in respect of the death of one of the 
mortgagee-respondents. In that case on an exa¬ 
mination of a number of precedents it was laid 
down that two broad propositions had been clearly 
established, viz, (1) that a suit or an appeal may 
continue if the Court can pass a decree and give 
effect to it in so far as the rights of the parties 
actually before the Court are concerned without 
interfering with the interests of other parties not 
represented, and (2) that the Court will not pass 
a decree which may not be executable owing to 
the fact that the decree in favour of the deceased- 
respondent has become final and no substitution 
has been made in his place. It is mainly on this 
case that the learned Single Judge of this Court 
has based his decision holding that the entire ap¬ 
peal had abated. 

(11) We have therefore to examine the ‘ratio 
decidendi’ of that case to determine the question 
now in controversy before us. 


Relying upon the observations of their Lord- 
ships of the Privy Council in — ‘Sunitibala Debi 
v. Dhara Sundari Debi’, AIR 1919 PC 24 (B) this 
Court held in the reported case that a mortgage 
was indivisible and therefore no redemption could 
be granted in respect of a part of the property. 
The terms of a mortgage have to be enforced as 
a single transaction affecting the entire mortgaged 
property. In the case decided by this Court referr¬ 
ed to above three plaintiffs had obtained a preli¬ 
minary decree for foreclosure. The defendants 
appealed from such a decree, to this Court. Dur¬ 
ing the pendency of the appeal one of the plain¬ 
tiff s-respondents died and no substitution having 
been made of his legal representatives the appeal 
abated as against his legal representatives. In those 
circumstances, it was held that the appeal had 
become incompetent and no relief could be grant¬ 
ed against the surviving plaintiffs-respondents 
alone, without affecting the interests of the de¬ 
ceased plaintiff-respondent. 

(12) The light of redemption of a mortgage 
vests in every co-sharer in the mortgaged property 
and stands on the same footing as that of every 
co-sharer to pre-empt a property sold: see in this 
connexion the observations of their Lordships of 
the Judicial Committee in — ‘Mahomed Wajid 
Ali Khan v. Puran Singh’, AIR 1929 PC 58 (C). 

(13) It is now firmly established by a series of 
decisions of the different High Courts in India 
that where a number of co-plaintiffs have obtain¬ 
ed a decree for joint possession, in an appeal by 
the defendants from such a decree all the plain¬ 
tiffs are necessary parties, and if one of them dies 
and no substitution is made in his stead, though 
the appeal abates only as against him the appeal 
becomes incompetent and cannot be heard as no 
effective relief could be given by the appellate 
Court in the absence of the legal representative 
of the deceased party. In that sense the appeal 
is held to have abated as a whole: sec for instance 
— ‘Midnnpur Zamindary Co., Ltd. v. Amulya Nath 
Roy’, AIR 1926 Cal 893 (D) following the decision 
in — ‘Manindra Chandra v. Bhagabati Devi’, AIR 
1926 Cal 335 (E) and — ‘Kali Dayal v. Nagendra 
Nath’, AIR 1920 Cal 264 (F). 

(14) The converse is not always true, that is to 
say, where a number of plaintiffs’ have sued for 
joint possession and their suit stands dismissed, 
the death of one of the plaintiffs-appellants during 
the appellate stage will not necessarily entail the 
result that the whole appeal should be held to be 
incompetent by virtue of the fact that no substi¬ 
tution has been made in respect of the deceased 
appellant. In this connexion the observations of 
Rankin C. J. in —‘Hari Charan Moulik v. Kali- 
pada Chakravarti’, AIR 1929 Cal 519 (G) may be 
referred to. The learned Chief Justice has point¬ 
ed out that though in a suit in ejectment the joint 
title of three plaintiffs and the right to possess 
were not vested in only two of them it was equally 
clear that a suit for ejectment by two out of three 
persons entitled may lie and a relief by way of 
joint possession may be given. 

Adverting to the argument that the decision 
with reference to the deceased plaintiff in the 
Court of first instance wou'd be contradictory, to 
the decision of the Appeal Court in the event 
of the success of the appeal on behalf of the sur¬ 
viving plaintiffs, the learned Chief Justice has 
pointed out that the decree of the trial Court was 
only one of dismissal ‘simpliciter’ and such a dis¬ 
missal •would not create ‘such a contradiction as 
would make it impossible to proceed with the ap¬ 
peal’. He further pointed out that it would be ft 
different matter where the relief claimed originally 
by the plaintiffs was one of declaration only. Iff 
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a suit for a mere declaration two contradictory 
declarations cannot be given in the same suit at 
different stages. 

(15) There is a line of decisions to the effect 
that the Court should not grant a decree at the 
appellate stage in favour only of some of the 
parties in the absence of other parties who have 
died meanwhile, of a character which should be 
contradictory to the decree granted at an earlier 
stage of the litigation in favour of the party who 
is dead and in whose place no substitution has 
been made. 

Reference may be made in this connection by 
way of illustration to the decision of a Division 
Bench of this Court in — ‘Lilawatibai v. Ganga- 
dhar*, AIR 1953 Nag 12 (H). In that case a suit 
of a number of plaintiffs for a declaration that 
the alienation by the widow as a limited owner 
was not binding on them had been decreed. Dur¬ 
ing the pendency of the appeal by the defendants 
one of the defendants-appellants died and no sub¬ 
stitution was made in his place. It was held by 
this Court that the defendants being joint trans¬ 
ferees each one of them was a necessary party to 
the appeal and that therefore the appeal abated 
in its entirety. It was so held because if the 
appeal of the surviving defendants had been 
allowed there would have been two contradictory 
declarations in respect of the same transaction. 

(16) The learned counsel for the respondents 
also invited our attention to the unreported deci¬ 
sions of this Court in — ‘Mst. Jugibai v. Daryao 
singh', Letters Patent Appeal No. 3 of 1946, D/- 
28-7-1950 Nag (I) and — ‘Durgasingh v. Ujyarsingh’, 
First Appeal No. 88 of 1942, D/- 18-4-1952 (Nag) 
(J). 

In the earlier case, viz., First Appeal No. 88 of 
1942, D/- 18-4-1952 (J), a suit had been filed by 
a number of persons claiming to be reversioners to 
the estate of the last male holder for declaration 
and possession. On the dismissal of the suit an 
appeal was filed by the plaintiffs. During the 
pendency of the appeal one of the appellants died 
and no substitution was made in his place. The 
learned Judges of the Division Bench held that 
the appeal had not abated in its entirety, though 
it might be that the surviving plaintiffs-appellants 
could not get ‘kirns’ possession but would only be 
entitled to joint possession in the event of 
their success. They rely chiefly upon the decision 
of the Division Bench of the Calcutta High Court 
referred to above, viz.. — *AIR 1929 Cal 519 (G)’. 

(17) The learned counsel for the respondents 
rely upon certain observations made in that case, 
but those observations are in the nature of mere 
‘obiter dicta’. The decision in — ‘L. P. A. No. 3 
of 1946 D/- 28-7-1950 (Nag) (I)’ is also of no assis¬ 
tance to the respondents inasmuch as on an exami¬ 
nation of the facts of the case the learned Judges 
came to the conclusion that in the absence of the 
legal representatives of the deceased party no 

effective relief even by way of joint possession 
could be granted. 

(18) We have therefore to examine whether in 
the circumstances of the instant case no relief 
can be granted to the appellants in the absence 
of the legal representatives of the deceased plain¬ 
tiff-respondent aforesaid. It has to be noted at 
this stage that the relief as regards mere decla¬ 
ration of the title of the plaintiffs in respect of 
the entire house minus block I shown in red had 
become final in the first appellate Court as no 
appeal had been preferred by the first defendant 
from that part of the decree, he having made a 
cross-objection only on the question of costs. 


In the second appeal the only matter in contro¬ 
versy relates to that part of the decree whereby 
the plaintiffs-respondents were granted relief by 
way of recovery of possession. It is clear on the 
plaint itself that the plaintiffs were claiming as 
the heirs of the last male holder. Thus, each 
one had a definite interest in the property, each 
one taking an equal share. Two of the sharers 
died during the pendency of the appeal in this 
Court; but their interest is wholly distinct and 
separate from that of the plaintiffs-respondents 
still before the Court. Hence, this is an illustra¬ 
tion of that class of case where several persons 
having saparate and definite interest in the pro¬ 
perty sue for possession and obtain a decree for 
possession. It is therefore possible for this Court 
to determine the controversy as between the par¬ 
ties before the Court without affecting the interest 
of the plaintiff not represented before this Court. 

It is noteworthy that not a single case was 
brought to our notice by the learned counsel for 
the respondents to the effect that where a suit, 
as in the instant case, has been instituted by a 
number of persons, having distinct shares for decla¬ 
ration and possession and a decree has been grant¬ 
ed, on the death of one of the plaintiffs during 
the pendency of the appeal the abatement as 
against him rendered the entire appeal incompe¬ 
tent. It must therefore be held that this case 
is outside the class of case covered by the leading 
judgment in ‘Ghanaram’s case (A)’, on the basis 
of which the learned Judge of this Court has held 
the appeal to have abated in its entirety. 

(19) Reference may be made to the decision of a 
Division Bench of the Chief Court of Oudh in 
— ‘Lachmi Narain v. Musaddi Lai’, AIR 1942 Oudh 
155 (K). In that case the learned Judges pointed 
out that as the interest of each one of the respon¬ 
dents was separable and separate the death of one 
of them without substitution being made did not 
affect the appeal as against the others. To the 
same effect is another decision of the same Court 
in — ‘Sarfaraz Ahmad v. Asghar Ali’, AIR 1943 
Oudh 11 (L). 

(20) For the reasons given above it must be 
held that the appeal in this Court had abated, not 
as a whole but only as against the heirs of the 
deceased respondent. The appeal therefore should 
have been heard on merits so far as the other 
respondents are concerned. This appeal is accord¬ 
ingly allowed with costs and the judgment of the 
Single Judge of this Court set aside. 

B/R.G.D. Appeal allowed. 
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SINHA C. J. AND BHUTT J. (28-8-1953) 

Satyabhamabai w/o Diwakar and another, Appel¬ 
lants v. Pushpalatabai wv o Dattatraya and others, 
Respondents. 

Letters Patent Appeal No. 4 of 1953, from decree 
of this High Court, in S. A. No. 391 of 1952, D/- 
12-12-1952. 

(a) Succession Act (1925), Ss. 102 and 103 — 
Residuary legatee, who is — His right to vested 
remainder. 

It is settled law that no particular form of 
expression is needed to constitute a residuary 
legatee. If on a reading of the will it becomes 
sufficiently clear that the testator intended to 
dispose of his entire estate and that after creat¬ 
ing bequests in favour of the persons named 
in the w’ill the rest of the estate is to vest 
in a person then in existence or to come into 
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existence later, the position emerges in law that 
such a person is the residuary legatee who be¬ 
comes entitled to the vested remainder in res¬ 
pect of the property for the time being in pos¬ 
session of a person who has only a life interest. 

(Para 6) 

Anno: S. Act, S. 102 N. 1; S. 103 N. 1. 

(b) Succession Act (1925), S. 113 — Applicabi¬ 
lity to will by Hindu — (Hindu Law — Will) —. 
(Hindu Disposition of Property Act (1916), S. 2). 

The contention that a residuary legacy can¬ 
not be created in favour of a person who had 
not been born at the date the will came into 
effect has no force, for it ignores the fact that 
S. 113 of the Succession Act 1925. becomes 
applicable to Madhya Pradesh by virtue of the 
Hindu Disposition of Property Act, 1916. 

(Para 7) 

Anno: S. Act. S. 113 N. 1; H. D. P. Act, S. 2 N. 1. 

(c) Succession Act (1925), S. 103 — Life interest 
and woman’s life estate — Date of termination 
— Relevancy in deciding question of residuary 
legacy — (Hindu Law — Will). 

J. a Hindu, died on 21-9-1920 having exe¬ 
cuted a will the previous day. To his widow 
and to his widowed daughters-in-law, viz.. L 
and 3 he left only a life estate each. J then 
provided that whatever property would be left 
after providing for the legacies made in his 
will would go to the son to be adopted in 
‘dattaka’ form by S. Accordingly D was adopt¬ 
ed in 1924. D died in 1942 and L died in 
1948. In a suit brought by the widow of 
D against S the adoptive mother, S con¬ 
tended that D could not be treated in law as 
the residuary legatee because he had pre¬ 
deceased L. 

Held that the date of the death of L was 
•wholly irrelevant in considering the question 
whether D in law could be treated as the re¬ 
siduary legatee. The date of the death of L 
would be relevant only if it were held that she 
had a woman’s estate in the property be¬ 
queathed to her by J. But as L had only a life 
interest the necessary legal consequence was 
that the vested remainder was either in J or 
in D. (Para 8) 

Anno: S. Act, S. 103 N. 1. 

CASES REFERRED: Paras 

(A) (’06) 29 Mad 412: 1 Mad LT 227 7 

(B) (1861-63) 9 Moo Ind App 123: 1 Sar 837 (PC) 7 

(C) (’97) 21 Bom 709: 24 Ind App 93 (PC) 7 

(D) (V5) AIR 1918 Pat 469: 3 Pat LJ 199 (SB) 7 

P. K. Tare, for Appellants; D. T. Mangalmurti, 
for Respondent No. 1. 

JUDGMENT: This is a Letters Patent appeal 
from the decision of Deo J. in second appeal up¬ 
holding the decision of the lower appellate Court 
decreeing the plaintiff’s suit for possession. 

(2) The facts of the case be within a very 
narrow coinpass and may be stated thus: Jage- 
shwar had two sons Gajanan and Diwakar. Both 
of them predeceased him. Gajanan's widow was 
Laxmi and Diwakar’s widow is Satyabhamabai, ap¬ 
pellant No. 1. Satyabhamabai adopted Dattatraya 
in 1924 as a ‘dattaka’ son. Dattatraya died in 
1942 leaving him surviving his widow Pushpaiata, 
who is the plaintiff (respondent No. 1). 

(3) Jageshwar died on 21-9-1920 having executed 
a will the previous day. He bequeathed in abso¬ 
lute right certain properties to his three daugthers, 
who were not interested in the present litigation. 
To his widow and to his widowed daughters-in- 
law aforesaid, viz. Laxmi and Satyabhama, he left 
properties yielding an income of Rs. 500 a year 


each by way of making provision for their main¬ 
tenance for their respective lives. It is agreed at 
the Bar at the hearing of this appeal that the 
widows aforesaid had only a life estate each. 
Jageshwar by his will provided that whatever pro¬ 
perty would be left after providing for the lega¬ 
cies made in his will would go to the son to be ad¬ 
opted In ‘dattaka’ form by Satyabhama. One of 
the principal questions in controversy between the 
parties is what is the position of Dattatraya, the 
adopted son, in relation to the properties left by 
Laxmi when she died on 20-3-1948. The plaintiff 
claimed the properties which were in the posses¬ 
sion of Laxmi during her life time as a result of 
the legacy in her favour, as the heir at law of her 
deceased husband Dattatraya. 

(4) The suit was contested by appellant No. 1 
chiefly on the ground that on the death of Laxmi 
in 1948 the properties should devolve upon the 
heirs at law of Jageshwar treating the inheritance 
as opening on the date of the death of Laxmi. 
The learned Judge of this Court has affirmed the 
decisions of the Courts below holding that on 
Laxmi’s death the property would be deemed to 
have belonged to Dattatraya and that on his death 
his widow is the preferential heir. 

(5) It is manifest that the determination of this 
controversy must primarily depend upon the con¬ 
struction to be placed on the terms of the will 
admittedly left by Jageshwar; but we have not 
before us an authoritative translation of that do¬ 
cument. The Counsel for the parties had agreed 
that the Court may proceed on the assumption 
that the estate created in favour of Laxmi was only 
a life estate and that the adopted son Dattatraya 
was constituted the residuary legatee, though at 
the later stages of the argument the learned coun¬ 
sel for the appellants apparently resiled from that 
position and contended that in terms the will did 
not constitute Dattatraya as the residuary legatee. 
It is therefore not necessary for us to determine 
for ourselves the question whether the property 
left by the will to Laxmi became her woman’s 
estate or created in her favour only a life estate. 
We proceed to determine the points at issue bet¬ 
ween the parties on the basic assumption that 
Laxmi had been given only a life estate in the 
properties which she had to enjoy for her life-time 
by way of maintenance for herself. That being 
the position of things at the date of the will the 
legal position emerges that the remainder was 
vested either in the adopted son or in Jageshwar 
himself. 

(6) Before we proceed to determine the other 
controversies we have to arrive at a conclusion of 
our own as to whether Dattatraya on his adop¬ 
tion in 1924 could claim the position of a resi¬ 
duary legatee in respect of that portion of the 
estate of the testator which had not been dispos¬ 
ed of otherwise. Deo J. has held on a construc¬ 
tion of the will that Dattatraya was the residuary 
legatee and that therefore S. 103 of the Succession 
Act came into operation and consequently the 
vested remainder in respect of the property for 
the time being in the possession of Laxmi, as a 
matter of law would come to Dattatraya. Though 
the will in terms does not specifically speak of 
the son to be adopted by Satyabhama as the re¬ 
siduary legatee, on a proper reading of the terms 
of the will we have no doubt in our minds that 
the construction placed upon it by Deo J. was 
correct. It is settled law that no particular form 
of expression is needed to constitute a residuary 
legatee. If on a reading of the document in Ques- 
tion it becomes sufficiently clear that the testa 
intended to dispose of his entire estate and tnai 
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after creating bequests in favour of the persons 
named in the will the rest of the estate is to vest 
in a person then in existence or to come into 
existence later, the position emerges in law that 
such a person is the residuary legatee. Hence 
the conclusion of the learned Judge of this Court 
sitting singly seems to be well founded. 

(7> But the learned counsel for the appellants 
contended that even on that supposition Datta- 
traya could not be said to be the residuary legatee 
because he was not born on the date of the testa¬ 
tor's death. It was thus contended that a resi¬ 
duary legacy cannot be created in favour of a per¬ 
son who had not been born at the date the will 
came into effect. In our opinion, there is no sub¬ 
stance in that contention. Reference was made 
in this comiexion to the observations in Mulla’s 
Principles of Hindu Law, 11th Edition, page 492, 
Art. 390, to the effect that the grant of a remain¬ 
der could not be valid unless it was made in favour 
of a person in existence at the date of the death 
of the testator. — ‘Ranganatha v. Bhagirathi’, 29 
Mad 412 (A), — ‘Soorjeemoney Dossey v. Deeno- 
bundoo Mullick’, 9 Moo Ind App 123 (PC; (B); 
— *Bai Motivahu v. Bai Mamubai’, 21 Bom 709 
(PC) (C); and — ‘Ram Bahadur v. Jagannath’, 
Prasad', AIR 1918 Pat 469 (SB) (D), which have 
been relied upon in that text-book were also re¬ 
lied upon by the learned counsel for the appel¬ 
lants. But this argument ignores the provisions 
of the Hindu Disposition of Property Act, 1916, 
which applies to this State, and which has adopt¬ 
ed the terms of S. 113 of the Succession Act as 
bearing on this controversy. 

(3) It was next contended on behalf of the ap¬ 
pellants that Dattatraya could not be treated in 
iaw as the residuary legatee because he had pre- 
leceased Laxmi. It is a fact that Dattatraya 
died in 1942 whereas Laxmi died in 1948. But the 
date of the death of Laxmi is wholly irrelevant 
in considering the question whether Dattatraya 
In law could be treated as the residuary legatee. 
The date of the death of Laxmi would be relevant 
only if it were held that she had a woman’s estate 
in the property bequeathed to her by Jageshwar. 
Only then the succession could be said to have 
opened after her death. But, as we have already 
neld, Laxmi had only a life interest with neces¬ 
sary legal consequence that the vested remainder 
was either in Jageshwar or in Dattatraya. That 
being so, the relevant date to determine the rights 
of the parties in this action must be either the 
date of Jageshwar’s death if Jageshwar had the 
right to dispose of the vested remainder or the 
date of the death of Dattatraya if he can be said 
in law to have acquired a vested interest on his 
adoption in 1924. In either view of the case ap¬ 
pellant No. 1 has no case because Dattatraya 
would be the heir at law if it were held that the 
vested remainder in respect of properties in 
Laxmi’s possession was in Jageshwar himself. 
Dattatraya would also have the right in those pro¬ 
perties if the alternative case is adopted, viz, that 
in the capacity of the residuary legatee he took 
that property as such on the death of Laxmi. 

(9) The learned counsel for the appellants con¬ 
ceded that the appellant (No. 1) could claim the 
properties in dispute only if it was held that 
Laxmi had a woman’s estate in the properties left 
to her by Jageshwar and that on any other hypo¬ 
thesis appellant No. 1 was out of Court. As al¬ 
ready indicated, it was nobody’s case that Laxmi 
had a woman's estate in the properties left to her 
by the testator. That being the position, there 
can be no two opinions as to the conclusions to 
be arrived at on the basic finding that Laxmi had 
only a life estate. 
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(10) It must therefore be held that there is no 
merit in this appeal. It is accordingly dismissed 
with costs. 

B/V.S.B. Appeal dismissed. 
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A suit for ejectment filed by A, B and C, 
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against the decree A died but his legal re¬ 
presentatives were not brought on record. A, 
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DEO J. (11-1-1952): 

This is an appeal arising out of a suit for eject¬ 
ment instituted by respondents 2 and 3 and one 
Krishna who died during the pendency of the ap¬ 
peal. His legal representatives have not been 
brought on record. 

(2) Shri E. M. Joshi appearing for the remain¬ 
ing plaintiffs-respondents contends that the ap¬ 
peal has abated as against plaintiff No. 1 and his 
legal representatives cannot be affected by any de¬ 
cision made in this appeal, — ‘Vide Mahomed 
Wajid Ali Khan v. Puran Singh’, AIR 1929 PC 
58 (A). Therefore this appeal cannot now be heard 
as it is improperly constituted and must be dis¬ 
missed. He relies on — ‘Tej- Narain Sahu v. Dal 
Ram Sahu’, AIR 1922 Pat 606 (B); — ‘Dayaram 
v. Ram Narain', AIR 1925 All 623 (C); — ‘Manin- 
dra Chandra v. Bhagabati Devi’, AIR 1926 Cal 
335 (D); — ’Midnapore Zamindari Co. Ltd. v. 
Amulya Nath’, AIR 1926 Cal 893 (E); — ‘Laxman- 
lal v. Narayan’, AIR 1929 Nag 358 (F); — ‘Muthu 
Vi jay a Raghunatha v. Swaminathan’, AIR 1932 
Mad 212 (G) and—‘Faujadar Khan v. Mohd. Kalu 
Khan’, AIR 1934 Pesh 14 (H). 

This decree is passed in favour of the plaintiffs 
without specification of their shares. It is there¬ 
fore argued that on the making of the decree they 
have acquired rights which are fixed unless and 
until the decree is varied or set aside in appeal. 
The Counsel relies on — ‘Lachmi Narain v. Bal- 
mukund’, AIR 1924 PC 198 (I). 

It is further contended that the decree being 
joint and indivisible, any one of the plaintiffs can 
apply for execution of the decree under Order 21, 
Rule 15, Civil P. C., for the benefit of them all or 
for the benefit of the legal representatives of any 
of them if he is dead, and that if this appeal is 
allowed there will be two inconsistent decrees. The 
learned Counsel therefore submits that this ap¬ 
peal should be dismissed as incompetent. 

On the other hand, the learned Counsel for the 
appellant argues that the decree Is severable, the 
plaintiffs having defined rights in the property in 
suit; and consequently the appeal is not incompe¬ 
tent. He relies on the following decisions: — 
‘Sant Singh v. Gulab Singh’, AIR 1928 Lah 572 
(j); — ‘Surajmal v. Pyarkhan’, AIR 1931 Nag 184 
(K); — ‘Ramchandra Ramkisan v. Narayandas 
Sunderlal’, AIR 1936 Nag 292 (L>; — ‘Ghanaram 
v. Balbhadrasai’, AIR 1938 Nag 42 (M); — ‘Sheo- 
ram v. Atmaram’, AIR 1943 Nag 13 (N); — ‘Malobi 
v. Gous Mohmad’, AIR 1949 Nag 91 (O); —‘Waris- 
khan v. Ahmadullakhan’, AIR 1952 Nag 238 (P); 
and — ‘Ramnath v. Ramgopal’, AIR 1951 Nag 434 
(Q). 

(3) Before discussing these decisions it is neces¬ 
sary to ascertain the relationship of the plaintiffs 
‘inter se’ and the nature of their rights in the suit 
property at the death of Krishnaji. The follow¬ 
ing genealogy gives their relationship. 

JAN BA 


KiishDftji (Plaintiff 1) Paikaji 


Fakiraji (Plaintiff 2) Keshco 


Sheshrao (Plaintiff 3). 

The plaintiffs formed a joint Hindu family till 
3-3-1937 when they effected a partition of all their 


property held by them till then as coparcenary- 
property. Exhibit D. 22 is the partition deed. It 
recites that as Fakira was demanding separation 
the two divisions were made, one division was 
allotted to Krishnaji and Sheshrao and the other 
was allotted to Fakiraji. According to P. W. 2 
Fakiraji it was Krishnaji who proposed the parti¬ 
tion. 


Survey no. 9/2, area 2.29 acres was not physi¬ 
cally divided but one-half undivided share was 
included in each division. According to P. W. 2 
only the area that was in their actual possession 
was shown. As regards the remaining area of sur¬ 
vey no. 9/2 it was to be dealt with later. Plain¬ 
tiff No. 3 Sheshrao deposes that there was an oral 
agreement to get back the encroached portion. 
Anyway, the property in suit was not included in 
the partition. 

(4) According to the learned Counsel for the 
appellant this partition made the plaintiffs te- 
nants-in-common of the disputed property if they 
have any title to it. The share of Krishnaji would 
be one-half and the other two plaintiffs would get 
one-fourth each. 

As observed by their Lordships of the Privy 
Council in — ‘Palani Ammal v. Muthu Venkata- 
chala Moniagar’, AIR 1925 PC 49 (R)— 

“It. is also now beyond doubt that a member of 
such joint family can separate himself from the 
other members of the joint family and is on 
separation entitled to have his share in the pro¬ 
perty of the joint family ascertained and parti¬ 
tioned off for him, and that the remaining co¬ 
parceners, without any special agreement 
amongst themselves, may continue to be copar¬ 
ceners and to enjoy as members of a joint family 
what remained after such a partition of the 
family property.” 


There is no presumption under law that there is a 
severance in interest as regards the remaining pro¬ 
perty in the family between the other members of 
the family also. — ‘Rudragouda v. Basangouda’* 
AIR 1938 Bom 257 at p. 273 (S). There is also no 
presumption that when one coparcener separates 
from the others, the remaining members remain 
united. — ‘Balabux v. Rukhmabai’, 30 Cal 725 
(PC) (T). The question whether or not the other 
members of the family continued to be joint or 
separate is to be determined on the evidence in 
each case. — ‘Bhimabai v. Gurunathgouda', AIR 
1928 Bom 367 (U). Such evidence may be direct 
or circumstantial, including the subsequent con¬ 
duct and dealings of the parties with respect to 
the property. 

(5) In the instant case it is not possible at this 
stage without further pleadings and evidence to 
say whether Krishnaji and Sheshrao continued to 
be members of the joint family and had an un¬ 
divided interest in the three-fourths share of the 
property in suit or were divided, each having speci¬ 
fic shares therein. 


The learned Counsel for the respondents, how- 

er, submits that this enquiry is not necessary in 
gw of the nature of the decree passed in favour 

the plaintiffs. In all the cases on which re- 
mce is placed by him, except in ‘AIR 192 d Ai 
3 ’(C), it was held that if a joint decree for pos- 
ssion is passed and during the pendency of the 
>pcal therefrom one of the plaintiffs-respondents 

es, the appeal abates as a whole, the decree being 
divisible. The proposition appears to be some- 
iat widely stated. An exception appears to have 
en made in ‘AIR 1925 All 623 (C)’ in the case 

plaintiffs who were members of a joint tnnau 

milv. 
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(6) It is necessary in the first instance to ascer¬ 
tain whether the plaintiff No. 1 died in a state of 
jointness with plaintiff No. 2, and if so ,who were 
the surviving members of the coparcenary includ¬ 
ing the personal hens of the deceased. ‘Legal re¬ 
presentative’ ordinarily means a person who inlaw 
represents the estate of a deceased person. If, as 
contended by the learned Counsel for the respon¬ 
dents, plaintiff No. 1 died in a state of jointness, 
plaintiff No. 2 as a surviving- member of the co¬ 
parcenary and manager of the family may ade¬ 
quately represent all the other members including 
the widow of plaintiff No. 1, if any, though she is 
entitled to a share under the Hindu Women’s 
Rights to Property Act. See — ’Radha Raman v. 
Jang Bahadur', AIR 1945 Oudh 195 (V), which was 
approved in ‘AIR 1951 Nag 434 (Q). 

(7) The principles underlying the decisions relied 
on by the learned Counsel for the appellant are: 

(a) If a decree can be passed and given effect 
to in so far as the rights of the parties actually 
before the Court are concerned, without interfer¬ 
ing with the interests of others, then the suit or 
appeal can continue. If not, it abates as a whole. 

(b) The Court must see that it does not pass a 
decree which it may find itself incapable of exe¬ 
cuting owing to the circumstances that the lower 
Court’s decree in favour of the deceased respon¬ 
dent has become final in consequence of partial 
abatement of the appeal against Inm. 

In ‘AIR 1933 Nag 42 (M)’ and ‘AIR 1952 Nag 
238 (P/ the appeals abated against a co-mortgagee- 
respondent. ‘AIR 1949 Nag 91 (O)’ and — ‘Ram- 
nath v. Ramgopal’, (Q) (supra) were appeals in a 
partition suit and ‘AIR 1943 Nag 13 (N)’was an ap¬ 
peal in a case for dissolution of partnership. A suit 
for partition or dissolution of partnership is in¬ 
competent unless all the partners or all the mem¬ 
bers of a coparcenary or all the co-owners are par¬ 
ties to the suit. Each party is a plaintiff and de¬ 
fendant in such suits. No effective decree can be 
passed in the absence of any one of them. In such 
cases the suit or appeal must abate as a whole. 
One of the joint promisees cannot maintain a suit 
to enforce the promise without impleading the co¬ 
promisees. A decree obtained by the mortgagees 
on a mortgage cannot therefore be varied or re¬ 
versed in tne absence of any one of them. Conse¬ 
quently, the appeal must abate as a whole, if the 
legal representatives of one of them is not brought 
on record. See ‘AIR 1936 Nag 292 (L)’. But if 
the co-promisee on record can adequately represent 
the interest of the deceased co-promisee there 
cannot be even a partial abatement. In such cases 
the appeal does not abate. 

(8) In ‘AIR 1923 Lah 572 (J)’ a reversioner ins¬ 
tituted a suit for a declaration that a sale in favour 
of four persons did not affect his reversionary 
right. During the pendency of his appeal against 
the dismissal of the suit one of the vendees died 
and his legal representatives were not brought on 
record. The question arose whether on the abate¬ 
ment of the appeal against the deceased respon¬ 
dent the appeal abated in its entirety. There was 
a recital in the sale deed that the property had 
been sold to the vendees in equal shares. It was 
therefore held that the appeal abated only against 
the deceased respondent and must continue 
against the others. 

To attract this principle it is really not neces¬ 
sary to specify in the decree the interest of the 
several plaintiffs. It is enough if such interests 
were in fact separable on the date of the death 
or, at best, on the date of the decree. 

(9) ‘AIR 1931 Nag 184 (K)’ was a case of Muham- 
medan co-owners. That was a suit for establish- 


Nagpur 281 

ing one Jumman Khan’s title to the property in 
dispute. On his death his several sons were 
brought on record as legal representatives and a 
decree was passed in their favour. During the 
pendency of appeal one of the sons died and his 
lieirs were not brought on* record. At tne hearing 
it was contended that the appeal was incompetent 
and could not proceed in the absence of the legal 
representatives of the deceased respondent. 

This contention was overruled. It was held that 
“the plaintiffs cannot be said to have a joint and 
inseparable interest. Each one of the plaintiffs 
has got an ascertained share distinct irom the 
others. Consequently, it was quite open to the 
appellants to abandon their claim in respect of 
the share owned by any of them. Their right 
to prosecute their appeal against other co-sharers 
would not be prejudiced.” 

(10) It is thus clear that if the three plaintiffs 
had separable and distinct interests at the death, 
of Krishnaji, the appeal w r ould not abate except 
to the extent of Krishnaji’s interest in the pro¬ 
perty. If Krishnaji died as a member of the^ copar¬ 
cenary, the appeal may not abate at all if plaintiff 
No. 2 could represent the interests of the surviv¬ 
ing members of the coparcenary. The existence 
of the widow of the deceased, if any, may not make 
a difference. Under these circumstances, it is 
necessary to ascertain the following facts: 

(a) whether the plaintiff No. 1 died as a member 
of an undivided Hindu family? 

(b) if so, who were the surviving members of 
the coparcenary? 

(c) who were personal heirs of the deceased at 
his death? 

(d) are they all still alive? 

(e) who was the manager of the family before 
and after the death of Krishnaji? 

On ascertaining these facts the question of the 
effect of non-joinder of the personal heirs of 
Krishnaji, if any, as legal representatives will have 
to be considered. 

(11) Parties are therefore directed to make the 
necessary statements on these points. The res¬ 
pondents will file their statements, supported by 
an affidavit of respondent No. 3, within three 
weeks. The appellants will submit their reply, sup¬ 
ported by an affidavit, within two weeks thereafter. 
The case be fixed for further hearing in the second 
week of March, 1952. 

ORDER OP REFERENCE (22-7-1952) 

(12) Parties have filed their statements support¬ 
ed by affidavits. They do not want to adduce any 
further evidence. It is admitted that Krishnaji 
and Sheshrao continued to manage the joint 
Hindu family after the partition of 1937 and that 
the field in suit was kept joint. The joint family 
continued till the death of Krishnaji with Shesh¬ 
rao as the ‘de facto’ manager who used to consult 
Krishnaji in all important matters. Krishnaji died 
as a member of the coparcenary whose surviving 
members were Sheshrao and his two sons Narayan 
and Kasliinath. The latter was taken in adoption, 
by Krishnaji and is his only personal heir. All 
these coparceners are still alive. Sheshrao is the 
‘karta’ of the family and is assisted in the manage¬ 
ment by Kashinath. 

(13) Assuming that the plaintiffs’ story is cor¬ 
rect that this field was kept joint and they are 
entitled to succeed in this litigation, the coparce¬ 
nary will have three-fourths share and Fakiraji 
one-fourth share in the field. 

(14) The question for decision therefore is whe¬ 
ther on the death of Krishnaji as a member of 
the coparcenary, survived by his personal heir 
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Kashinath the ‘de facto’ manager who later on 
becomes the 'karta’ of the coparcenary, and who 
Is already on record as respondent and another 
coparcener, the appeal abates as a whole, or to 
the extent of three-fourths share of the coparce¬ 
nary, or to any extent. 

(15> In view of the conflict of authorities already 
noticed, I am of opinion that this important ques¬ 
tion of some difficulty should be decided by a Divi¬ 
sion Bench of two or more Judges as the Chief 
Justice may think proper. The papers be laid be¬ 
fore his Lordships for orders under R. 9 of Chap¬ 
ter 1 of the Rules of this Court. 

(16) JUDGMENT: This appeal has come up be¬ 
fore us upon reference by Deo J. 

(17) The questions which fall for consideration 
are whether the appeal abates or not and, if it 
abates, whether it abates wholly or in part. 

(18) The appeal arises out of a suit for eject¬ 
ment instituted by the respondents 2 and 3 and 
one Krishnaji who died during the pendency of 
the appeal. His legal representatives have not been 
brought on record. According to the respondents, 
the appeal abates in toto. 

(19) In order to appreciate the contentions of 
the parties it is necessary to refer to certain facts. 
The property in suit is Survey No. 9/1-A of mouza 
Sirasgaon. According to the respondents, the whole 
of Suney No. 9 originally belonged to their family & 
cut of this field they sold 22 acres 5 guntlias to 
the appellant No. 1 on or about 9-4-1926. The ap¬ 
pellant No. 1 sold this land to Bisesardasji Daga 
on 10-4-1934 who in his turn sold it to one Mangi- 
lal on 2-11-1943. Mangilal sold that land to the 
respondent No. 4 Surajmal on 20-12-1943. 

After the sale by the respondents’ family of 22 
acres 5 gunthas out of Survey No. 9 to the appel¬ 
lant No. 1, this land was formed into a sub-divi¬ 
sion and was given No. 9/1. The land remaining 
in the possession of the respondents, which was 
about 4 acres, w : as also formed into another sub¬ 
division and was given No. 9/2. 

The respondents alleged that the appellant No. 
1, who is the owner of Survey No. 14, which ad¬ 
joins Survey No. 9, encroached upon Survey No. 
9 ' 2 and obtained wrongful possession of 2 acres 
2 gunthas of land out of this field. It is for the 
possession of this encroached land that the res¬ 
pondents filed the suit out of which this appeal 
arises. 

(20> The following is the genealogical table of 
the respondents’ family: 

JAN BA 


Ivnslmaji Idikaji 

'Respondeat -1) I 

I ^ I 

Fakiraji Kesbao 

(Respondent -2) I 

Sbeshrao (Respondent -3) 


Kashinath (adopted by Krishnaji). Narayan. 

(21) It would be clear by reference to this genea¬ 
logy that the three plaintiffs in suit, Krishnaji, 
Fakiraji and Sheshrao, were the eldest members 
of the three branches of the family. The trial 
Court decreed the claim of the plaintiffs-respon- 
dents 1 to 3 and ordered the defendants to put the 
piaintiffs in possession of the encroached land. 
The decree of the trial Court w r as upheld by the 
lower appellate Court. It is contended on behalf 
■of the respondents that since it is a joint decree it 


entitled any one of the plaintiffs-respondents to 
execute it under Order 21, Rule 15, Civil P. C. It 
is further contended that the decree can also be 
executed by the legal representatives of the de¬ 
ceased plaintiff-respondent against whom this ap¬ 
peal has abated. 

Then it is pointed out that the legal represen¬ 
tative of Krishnaji was not brought on record dur¬ 
ing the period allowed by law, that the appeal has 
therefore abated against him and that, consequent¬ 
ly, the legal representative Kashinath can now 
execute the entire decree. It is further said that 
if the appeal is held to have only abated partially, 
the appeal is heard and decided on merits and a 
decision is given against the respondent, there will 
come into existence two conflicting decrees. Since 
there is such a possibility, it is urged that the ap¬ 
peal must be held to have abated in toto. 

(22) On behalf of the appellants it is urged that 
the family property was partitioned in the year 
1937 at which Fakiraji alone separated and was 
allotted a half share in Survey No. 9/2 along with 
some other property and that the other half in 
that survey number along with some other pro¬ 
perty fell io the share of Krishnaji and Sheshrao, 
who remained joint, that thereafter Krishnaji be¬ 
came tiie ‘de jure’ manager of the family whereas 
Sheshrao became ‘de facto’ manager of the family 
and that after Krishnaji’s death, Sheshrao became 
also the ‘de jure’ manager of the family. It is 
therefore contended that the appeal does not abate 
at all as he is already on record. Alternatively, it 
is said that Fakiraji’s share in the field having been 
separated and delineated at the partition, the ap¬ 
peal cannot abate in so far as his share is con¬ 
cerned. 

(23) There is no allegation in the plaint that 
Krishnaji sued as the manager of the family. On 
the other hand, from the plaint it would be clear 
that the three plaintiffs represented three branches 
of the family. In such a case, therefore, the death 
of one of the plaintiffs during the pendency of an 
appeal would lead to the abatement of the entire 
appeal unless his legal representative was duly 
brought on record within the time allowed by law. 

(24) In support of this contention we would rely 
upon the decisions of this Court in ‘AIR 1938 Nag 
42 (M)* and — ‘Ganoat v. Shri Maruti Deosthan 
Tandulwadi’, AIR 1952 Nag 181 (W). In the first 
case, it was held that the whole appeal abates if 
one of the mortgagee-respondents dies during the 
pendency of the appeal from the preliminary mort¬ 
gage decree and his legal representatives are not 
brought on record under the Civil P. C. No doubt, 
in that case the suit out of which the appeal 
arose was based on a mortgage but the principles 
upon which the decision of the learned Judges is 
based would also apply here. 

In that case the learned Judges laid down the 
following two principles: 

“(1) If a decree can be passed and given effect 
to in so far as the rights of the parties ac¬ 
tually before the Court are concerned with¬ 
out interfering with the interests of others 
then the suit or the appeal can continue; 
if not .it abates as a whole. 

(2) The Court must see that it does not pass a 
decree, which it may find itself incapable of 
executing owing to the circumstances that 
the lower Court's decree in favour of the 
deceased respondent has become final in con¬ 
sequence of the partial abatement of the 
appeal against him.” 

The view taken by the learned Judges in this case 
has been approved in ‘AIR 1949 Nag 91 CO)’ araci 
‘AIR 1952 Nag 238 (P)’ to which one of us (Mudhoi- 
kar J.) was a party. 
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(25) It was, however, contended on the authority 
of the decision in ‘AIR 1928 Lah 572 (FB) (J) that 
where the interest of the deceased respondent in 
the subject-matter of the appeal was separate from 
the interests of the surviving respondents, it can¬ 
not be said that the decree of the appellate Court, 
if in favour of the appellant, would prove ineffec¬ 
tive or inconsistent with that part of the lower 
Court's decree which had become final upon the 
abatement of the appeal ‘qua’ the deceased, and 
that therefore the appeal did not abate in its en¬ 
tirety but could proceed against the surviving res¬ 
pondents. 

(26) In the first place, we would point out that 
there the interest of Krishnaji was joint with the 
other members of the family excepting Fakiraji 
and that therefore it cannot be said that his in¬ 
terest was separate from the interest of the sur- 
■ viving respondents. Secondly, we would like to 
point out that the question as to what interest 
each of the plaintiffs had or sought to enforce in 
the suit must be ascertained by reference to the 
plaint and not by reference to any extraneous 
matters. In this connection we rely on the follow¬ 
ing observations of Bose J. in — ‘Anand Rao v. 
Anandibai,’ First Appeal No. 83 of 1943 D/- 26-1- 
1948 (Nag) (X): 

“8. An attempt was made to get us to examine 
the defendants’ title. It was said that they 
claimed under a will and being legatees took as 
tenanis-in-common, and so their interests were 
severable. Reliance was placed on — ‘Buchibai 
v. Nagpur University’, AIR 1946 Nag 377 at pp. 
382-383 (Y) and — ‘Jogeswar Narain Deo v. Ram- 
cliandra Dutt’, 23 Cal 670 (PC) (Z). But we do 
not intend to look into these questions because 
what we have to see is the claim put forward by 
the ‘plaintiff’ he being the appellant. We have 
to see what ‘he’ has claimed and whether on the 
case put up by him now he can now sever the 
interests of the defendants, he not having made 
any attempt to do so in the plaint or in the 
lower Court and the decree not having severed 
their interests. On the plaint as it stands it 
would, in our opinion, be impossible to give a de¬ 
cree against any one or more of the defendants 
apart from the others because we do not know 
the extent of their shares or whether they are 
distinct. The plaintiff’s case is that they are all 
equally trespassers and that they are all in pos¬ 
session. Before we could give a decree in favour 
of the plaintiff against one or more of the de¬ 
fendants for some particular share in the estate, 
amendment of the plaint would be necessary, 
and that could not be allowed now because it 
would seriously affect the interests which the 
second respondent has obtained under the de¬ 
cree. As we have pointed out, his rights under 
the decree are to retain possession of the whole 
of the estate along with the other defendants 
as against the plaintiff.” 

These observations have our respectful concur¬ 
rence. 

(27) The view which we have taken in this case 
is supported, apart from the decisions of this 
Court, by the decisions of other High Courts. Thus, 
for instance we may refer to the following: —AIR 
1922 Pat 606 (B)—‘Lilo Sonar v. Jhagru Sahu’, AIR 
1925 Pat 123 (Z1 & 2),—‘Basist Narayan Singh v. 
Modnath Das’, AIR 1928 Pat 250 (Z3); — ‘Sriram 
Chandra v. Hridhoy Nath’, AIR 1919 Cal 200 (2) 
(24); — ‘AIR 1926 Cal 893 (E); and — ’Chuni Lai 
Tulsi Ram v. Amin Chand’, AIR 1933 Lah 356 (2) 
<Z5). 

028) Finally, there is the decision of their Lord- 
ships of the Judicial Committee in ‘AIR 1928 PC 


58 (A)’. In that case their Lordships have laid 
down that where a joint decree is passed in favour 
of the plaintiffs and if one of them dies pending 
an appeal, the appeal abates as a whole if his legal 
representatives are not substituted in his place. No 
doubt, that was a suit for pre-emption but the prin¬ 
ciple upon which their Lordships proceeded will 
also apply equally to this case. 

(29) The learned counsel for the appellants relied 
upon — ‘Hari Charan v. Kalipada Chakravarti’, 
AIR 1929 Cal 519 (Z6). In that case three plain¬ 
tiffs who had filed a suit for ejectment haa pre¬ 
ferred an appeal from the decision of the trial 
Court dismissing their claim and then one of the 
plaintiffs died during the pendency of the appeal 
and the other two failed to have the legal repre¬ 
sentatives of the deceased plaintiff added as par¬ 
ties appellants to the appeal. The appeal was dis¬ 
missed by the lower appellate Court in its entirety 
on the ground that the appeal was not properly 
constituted. 

The learned Judges before whom a second ap¬ 
peal was taken held that inasmuch as joint pos- 
svssion could have been given as a remedy, the 
failure to bring the legal representatives of one 
cf the appellants was not such a delect as to make 
the entire appeal incompetent. In that case, how¬ 
ever, the learned Judges followed an unusual 
course of allowing the plaintiffs to amend the 
plaint.. In the present case there can be no ques¬ 
tion of asking the plaintiffs to amend the plaint 
because they are not appellants before this Court 
but are respondents. Since no relief can possibly 
be given to the appellants unless the plaint is 
amended, and since the plaintiffs-respondents can¬ 
not be forced to amend the plaint, the decision on 
which reliance is placed cannot apply here. 

(30) The other decisions on which the learned 
counsel for the appellants relied were; — *Atma 
Ram v. Banku Mai’, AIR 1930 Lah 561 (Z7) and 
— Sankru Mahto v. Bhoju Mahato’, AIR 1936 
Pat 548 (Z8). 

In the first of these two cases, it has to be borne 
in mind that the suit was brought by the father 
in his capacity as manager for enforcement of a 
contract on behalf of a joint Hindu family. He 
died during the pendency of the appeal and his 
successor in the managership was substituted for 
him on the record but the other co-parceners were 
not impleaded. It was held that the appeal did 
not abate. This decision is clearly distinguishable 
from the present case because here, as we have 
pointed out, the suit was not instituted by a 
manager of a joint Hindu family for enforcing 
the rights of the family. 

The other case is also distinguishable because 
there it was found that the legal representatives 
of the deceased party were already on record and 
that therefore nothing remained to be done. 

(31) We are, therefore, clear that by reason of 
the failure of the appellants to bring on record the 
legal representative of Krishna ji there is the abate¬ 
ment and the abatement is not partial but total. 

(32) Upon this view, we dismiss the appeal with 
costs. 

(33) Second Appeal No. 253 of 1946 was also 
placed before us and it was agreed that if this ap¬ 
peal is dismissed, that appeal will also be dismiss¬ 
ed. We therefore dismiss with costs Second Ap¬ 
peal No. 253 of 1946 also. 

A/R.G.D. Appeal dismissed. 
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SIN HA C. J. AND BHUTT J. (29-12-1953) 

Mst. Manabai, Defendant-Appellant v. IVIst. 
Chandanbai, Plaintiff-Respondent. 

Second Appeal No. 680 of 1953. from order of 
A cl cl 1. Dist. J., Durg, D/- 9-9-1853. 

■•"(a) Hindu Widows’ Re-marriage Act (1856), 
S. 2 — Re-niarrlage under custom — (Hindu 
Law — Re-marriage). 

Both under the Act and otherwise under 
the Hindu Law a widow on re-marriage for¬ 
feits her right to her deceased husband’s 
property, even though the customary law of 
tlie caste to which she belongs sanctioned 
such a re-marriage. Case law discussed. 

(Para 16) 

Anno: Hindu Widows’ Re-marriage Act, S. 2 
N. 2. 

(b) Hindu Women’s Rights to Property Act 

(1937), Ss. 2 and 3 — Re-marriage by widow _ 

Right to deceased husband’s property — (Hindu 
Widows’ Re-marriage Act (1856), S. 2). 

The ‘non obstante’ clause of S. 2 of the 
Act of 1937 applies only to such provisions 
of the Hindu Law as are dealt with by S. 3 
of the Act. There is no conflict between the 
provisions of the Act of 1937 and that of 
1856. and therefore there is no occasion for 
praying in aid of a widow who has re-married 
the provisions of the ‘non obstante’ clause. 
The Act of 1937 consequently does not ope¬ 
rate to preserve her rights in her deceased 
husband’s property. (Para 17) 

Anno: Hindu Widows’ Re-marriage Act, S. 2 
N. 2. 
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Paras 
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Bench decisions of the Judicial Commissioner’s 
court on this point. 

(2) in order to appreciate the question arising 

oi decision in this appeal it is necessary to 
state the following facts. Kushal and Munesar 
v. ete two brothers who had been separate in 
estate for about 50 years back. Kushal’s son 
Dow va, cued some time in or about the year 1944 
leaving him surviving his father Kushal, his two 
widows Gavabai and Manabai (defendant-appel¬ 
lant), as also his sister Chandanbai. who is the 
plaintiff-respondent in this Court. The first widow 
re-married soon after the death of her husband 
and no more need be said about her. 

Mst, Manabai married in 1950 Tope Singh, 
Munesar’s son, that is to say, her husband’s first 
cousin, a marriage which is countenanced by the 
caste to which they belong. Thereafter, Kushal 
died in October 1951. The plaintiff-respondent’s 
case was that after the re-marriage of Manabai 
she began to live with her new husband Tope 
Singh, and the plaintiff with her husband came 
and resided with her father and managed his 
properties. On her father’s death she claimed to 
be the next heir and in that right claimed to 
have been in possession of the properties left by 
him. 

Her cause of action for the present suit was 
an attempt to interfere with her possession at 
the instance of the defendant-appellant. She 
therefore prayed for a perpetual injunction re¬ 
straining the defendant from interfering with 
her possession and enjoyment of the property as 
her father's immediate heir. The suit proceeds 
on the basis that the two widow's of Dowva on 
their re-marriage after Dowva’s death in 1944 for¬ 
feited whatever interests they could have obtain¬ 
ed under the Hindu Women’s Rights to Property 
Act (18 of 1937). 
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JUDGMENT: The only question for determi¬ 
nation in this second appeal is whether the 
appellant’s re-marriage alter her former hus¬ 
band’s death entailed a forfeiture of her interest 
in the property leit by her former husband, 
either under the Hindu Widows’ Re-marriage 
Act (15 of 1856» or otherwise under the Hindu 
Law. This case was referred to a Division Bench 
in view of the importance of the question in¬ 
volved, though there were a number of Single 


C3> A number of defences were raised on 
behalf of the defendant, but the Courts below 
hawe found that as a matter of fact the defen¬ 
dant married Tope Singh in 1950 and got a 
daughter by him. that the plaintiff has been in 
possession of the properties in question since 
after the death of her father and that the 
defendant had forfeited whatever rights she had 
in the interest which her deceased husband had 
in the joint family properties. Hence, the only 1 
question that properly arises for determination is 
whether the defendant’s marriage with Tope \ 
Singh has deprived her of the interest which she 
had on her husband’s death in the family pro¬ 
perties. 

(4) It has been contended on behalf of the 
appellant-defendant that it should be held on the 
authority of certain Allahabad decisions to be 
noticed presently that as there was a custom of , 
re-marriage of widows in the caste to which the 
parties in this case belonged there was no for¬ 
feiture for two reasons. (1 > because the Hindu 
Widows’ Re-marriage Act would not apply to her 
and (2» because in any case the provisions of ' 
S. 3 of the Hindu Women’s Rights to Property i 

Act would override those of the Hindu Widows' f 

R 2 -marriage Act. even assuming that the Act 
applied to the instant case. 

(5> Adverting to the first ground, it Is undis¬ 
puted that there has been a good deal of diver¬ 
gence of judicial opinion on the question whether 
the Hindu Widows’ Re-marriage Act applies to 
parties amongst whom the custom of re-marriage 
prevails. The view of the Allahabad High Court 
in a long series of decisions, as also of the 
Oudh Chief Court, has been that the Act would 
not apply, and operate to deprive the widow o2 


» 
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her husband’s interest after re-marriage. On the 
other hand, the High Courts of Bombay, Cal¬ 
cutta, Madras, and Patna, and the Judicial Com¬ 
missioner’s Court in this State have consistently 
taken the view that the widow would be deprived 
of her interest in her former husband’s property 
on her re-marriage. 

(6) The leading case of the Judicial Commis¬ 
sioner’s Court is — ‘Mt. Rupa v. Mohanlal’, 9 
CPLR 47 (A). It was laid down in that case 
that independently of the provisions of the 
Hindu Widows’ Re-marriage Act a woman re¬ 
marrying forfeits her right to any property in¬ 
herited by her from her deceased husband, and 
that the burden of proof lies on the party which 
sets up a custom at variance with the law, that 
is to say, if it is contended that even after re¬ 
marriage the widow retains the former husband’s 
property. The following excerpt from that deci¬ 
sion sets out the legal position as then under¬ 
stood : 

“There is I think sufficient authority for holding 
that independently of Act 15 of 1856 the re¬ 
marriage of a widow has always entailed a 
forfeiture of her late husband’s estate. In his 
Law and Custom of Hindu Castes (Page 169) 
Mr. Steele writes: 

‘On a woman’s forming ‘Pat’ she gives up 
all her property and jewels to her former 
husband’s relations except what had been 
given her by her own parents’. 

Such a custom naturally follows from Manu’s 
text. ‘A widow who from a wish to bear 
children, slights her deceased husband by 
marrying again brings disgrace on herself here 
below, and ‘shall be excluded from the seat of 
her lord’.’ 

In.— ‘Parvati v. Bhiku’, 4 Bom HCRAC 25 
(B), it was remarked: ‘Bv re-marriage a widow 
forfeits her right to her deceased husband’s 
property. This is ‘so as well by Hindu law’ as 
also by Act 15 of 1856’. So in — ‘Murgayi v. 
Viramakali’, 1 Mad 226 (C), it is said: ‘The 
principle on which a widow takes the life- 
interest of her deceased husband when there is 
no male heir is that she is a surviving portion 
of her husband; and where the rule as to 
i re-marriage is relaxed and a second marriage 
permitted, it cannot be supposed that the law 
which these castes follow would permit of the 
re-married widow retaining the property in the 
absence of all basis for the continuance of the 
fiction upon which the right to enjoyment is 
founded.’ 

The same rule of law is enunciated in 
Mitra’s Law relating to the Hindu widow 
(page 215) and Banerjee’s Law of Marriage and 
Stridhan (Page 269). In — ‘Har Saran Das 
v. Nandi’, 11 All 330 (D), no custom was put 
forward and in — ‘Parekh Ranchor v. Rai 
Vakhat’, 11 Bom 119 (E), the case was expressly 
remanded for a finding as to the custom. 

In — ‘Matungini Gupta v. Ram Rutton Roy’, 
19 Cal 289 (F), Mr. Justice Banerjee remarked: 
‘The widow takes her husband’s estate not 
because of past relationship, not because she 
was the wife of the deceased, but because of 
the continuing relationship, because she is still 
the ‘patni’ of the deceased. If that is so, it 
follows as a necessary consequence that the 
estate of a Hindu widow can last only so long 
as she continues to be the wife and half the 
body of her deceased husband’.” 

(7) In the next reported decision brought to 
our notice, — 'Sadhu Gour v. Mt. Patango’, 16 
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CPLR 99 (G), the then Judicial Commissioner 
held that the Hindu Widows’ Re-marriage Act 
(15 of 1856) applied to all widows including those 
who by virtue of a special custom sanctioning 
the marriage of a widow are entitled to re-marry 
without taking the aid of the Act. After refer¬ 
ring to the conflict of opinion between the 
Allahabad High Court on the one side and the 
C. P. Court and the Bombay, Calcutta, and 
Madras High Courts on the other, the learned 
Judicial Commissioner preferred to follow the 
view which was accepted by the majority of the 
High Courts in India. 

Four later decisions of the Judicial Commis¬ 
sioner’s Court in — ‘Laxman v. Gundaji’, 6 Nag 
LR 103 (H); — ‘Sitaram v. Laxman’, 8 Nag LR 
128 (I»; — ‘Nathu v. Mt. Nai Bahu’, AIR 1915 
Nag 57 (1) (J) and — ‘Kashirao v. Ukarda’, 
AIR 1915 Nag 109 (K), have consistently held 
that both under the Hindu Widows’ Re-marriage 
Act and otherwise under the Hindu Law a 
widow in the position of the appellant in the 
instant case forfeits her right to her former 
husband’s property on re-marriage. 

We were informed that there were other un¬ 
reported decisions of the Judicial Commissioner’s 
Court to the same effect. That must be taken 
to be the view which prevailed in the Judicial 
Commissioner’s Court without any dissentient 
judgment, because no such dissenting view has 
been brought to our notice. There is no reported 
decision of this High Court on this point. It 
must therefore follow that this must be treated 
to be the ‘cursus curiae’ in this State. 

(8) The Calcutta High Court in a series of 

decisions, viz., — T9 Cal 289 (F)’; — ‘Rasul 

Jehan Begum v. Ram Surun Singh’, 22 Cal 589 
(L>; — ‘Ganga Pershad Sahu v. Jhalo’, 38 Cal 
862 (M); — ‘Mahammad Umar v. Mt. Man Koer’, 
AIR 1918 Cal 609 (N) and — ‘Santala Bewa v. 
Badaswari Dasi’, AIR 1924 Cal 98 (O), has con¬ 
sistently taken the view that the Act applies 
to a widow who re-marries according to the cus¬ 
tom of her caste, and thus operates to deprive 
her of her former husband’s property; in other 
words, by virtue of the provisions of the Act the 
widow is given a choice between her deceased 
husband’s property and a new husband, that is 
to say, she cannot have both. 

(9) The Madras High Court is also inclined to 
the same view: See — T Mad 226 (C)’; ‘Tayar- 
amma v. Sivavya’, AIR 1919 Mad 854 (FB) (P) 
and — ‘Gajapathi Naidu v. Jeevammal’, AIR 
1929 Mad 765 (Q). 

(10) A Full Bench of the Bombay High Court 
in — ‘Vithu v. Govinda’, 22 Bom 321 (R), has 
examined the conflicting views of the different 
High Courts and come to the conclusion that 
under S. 2 of the Hindu Widows’ Re-marriage 
Act of 1856 a Hindu widow belonging to a caste 
in which re-marriage has always been allowed 
forfeits by re-marriage her interest in property 
which she has inherited from her son. Thus, 
that High Court has extended further the appli¬ 
cation of the Act, a question which does not 
arise for determination in the instant case. 

(11) The Patna High Court has also fallen in 
line with the Calcutta and Madras views refer¬ 
red to above. 

(12) So far it is manifest that the weight of 
judicial authority is in favour of the view which 
has been the ‘cursus curiae’ in this Court. 

(13) On the other hand, the Allahabad High 
Court has been equally emphatic and consistent 
In the view taken in the leading case of — TI 
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23G Nagpur Gclabchand v. Dubga Bank 

All 330 (D'\ In that case the learned Judges 
held that the Hindu Widows’ Re-marriage Act 
<15 oi 185(3' was not intended to place under a 
disability persons who could marry a second 
time beiore the Act was passed and that the 
Act was only intended to enable such widows 
who could not previously have done so, to re¬ 
mar rv. 

v 

It is remarkable that, at least so far as it 
appears from the report, there was no pleading 
that by virtue oi the custom not only re-marriage 
was allowed in that caste but aiso that such a 
re-marriage did not incur forfeiture of the right 
of the widow so re-marrying to her deceased 
husband’s property. The learned Judges only 
considered whether the Act operated to deprive 
the widow of such property; they did not con¬ 
sider the further question whether the custom 
pleaded further carried with it the right to con¬ 
tinue her interest in her deceased husband's 
property. 

The learned Judges appear to have assumed in 
that case that if the Act did not operate to 
deprive her of her deceased husband's property 
the widow on re-marriage would continue to hold 
such property. They did not consider the effect 
of the Hindu Law upon such re-marriage whe¬ 
ther she did or did not forfeit her rights in her 
former husband's property. 

(14) The next reported decision of the Allaha¬ 
bad High Court which has been brought to our 
notice is the case of — ‘Ranjit, v. Radha Rani*. 
20 All 476 tS>. That decision merely follows two 
earlier decisions of the same Court, viz., — *11 
All 330 <D>’ and — ‘Dharam Das v. Nand Lai 
Singh’. 1889 All WN 78 (T>. The learned Judges 
proceeded on the view that that was the ‘cursus 
curiae' of that Court. They further remarked by 
the way that it had not been proved that iheie 
was a custom to the effect that such a widow 
re-marrying thereby lost the right to iier deceas¬ 
ed husband’s property. 
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we would hold that both under the Act and other¬ 
wise under the Hindu Law a widow on re-mar¬ 
riage forfeits her right to her deceased husband’s 
property, even though the customary law of the 
caste to which she belongs sanctioned such a 
re-marriage. 

(17) On the finding that the Hindu Widows’ 
Re-marriage Act would apply to the appellant in 
the instant case in spite of the custom allowing 
her to re-marry it becomes necessary to deter¬ 
mine the next point urged in support of the 
appeal, viz., that the Hindu Women’s Rights to 
Property Act of 1937 operates to preserve her 
rights in her deceased husband’s property because 
S. 2 provides: 

“Notwithstanding any rule of Hindu Law or 
custom to the contrary, the provisions of S. 3 
shall apply.” 

It is argued that S. 2 has the effect of nullifying 
the provisions of the Hindu Widows’ Re-mar¬ 
riage Act. But in our opinion the ‘non obstante’ 
clause quoted above applies only to such provi¬ 
sions of the Hindu law as are dealt with by S. 3| 
of the Act. Section 3 does not nullify all the' 
provisions of the Hindu Law relating to a Hindu 
widow’s . interest in her husband’s property. But 
for the provisions of S. 3 of the Hindu Women’s 
Rights to Property Act of 1937 the appellant in 
1 1 - ! 0 i ns t ci n t c ut e would have no interest in her 
deceased husband’s property. 

On her husband’s death in 1944 she acquired 
by virtue of that section the same interest as 
her husband had in the joint family property; 
but on her re-marriage in 1950 she was divested 
oi that interest by virtue of the provisions of 
S. 2 of the Act of 1856. Therefore, there is no? 
conflict between the provisions of the two Acts, 
and therefore there is no occasion for praying 
in aid of the appellant the provisions of the ‘non 
obstante’ clause of S. 2 of the Act of 1937. It 
must therefore be held that there is no substance 
in this contention either. 


Their Lordships in that case would thus seem 
to have assumed that it was for the party alleg¬ 
ing the forfeiture upon re-marriage to plead and 
prove that, and not that the widow re-marrying 
should prove that the custom also carried with 
it the right to hold her previous husband's pro¬ 
perty. The decision in — ‘Khuddo v. Durga 
Prasad'. 29 All 122 (U). merely follows the pre¬ 
vious decisions of that Court without any detailed 
examination of the legal position. But soon fol¬ 
lowed two decisions of that Court in — ‘Gajadhar 
v. Kaunsilla’. 31 All 161 (V) and — ‘Mula v. 

Partab’, 32 All 439 (W>, where the learned Judges 
have expressed douoi about the correctness of 
the previous decisions but preferred to follow the 
‘cursus curiae’ of that Court. 

(15 > The latest decision of the Allahabad High 
Court which was brought to our notice is the 
Full Bench decision in — ‘Bhola Umar v. Mt. 
Kausiila’. AIR 1932 All 617 (XL where the 
learned Judges have examined the question and 
have reiterated the view tar;en in that Court in 
preference to the views of the other High Courts. 
Sulaiman C. J. has laid particular stress on the 
rule that where a long series of decisions has 
taken one view in that Court and people have 
acted unon the belief that that was the settled 
law. at least so far as that Court was concerned, 
the Court should rot depart from the rule of 
‘stare decisis’ so long as the Legislature did not 
intervene or that decision was not overruled by 
the Highest Court in the land. 

(16) Following the well-established rule of 
‘stare decisis’ so far as this Court is concerned 


(18' As the only grounds urged in support of 
the appeal fail it must be dismissed with costs. 

A V.R.B. Appeal dismissed. 
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Gulabchand Sheonarayan Rathi, Applicant v. 
Durga Bank Ltd., Chhindwara and another, Non¬ 
applicants. 

Civil Revn. No. 112 of 1953, from order of Dist. J., 
Chhindwara, D - 17-1-1953. 

Provincial Insolvency Act (1920), S. 6 (e) — 
Sale subsequently set aisde — Mise. A. 219 of 1938, 
dissented from. 


The sale of the debtor’s property, even 
though it was subsequently set aside, is an 
act of insolvency within the meaning of cl. (e) 
of S. 6: AIR 1942 Mad 306. Rel. on; Case law 
discussed. (Paras 2. 6, 7, 8, 10, 13) 


Anno: P. I. Act. S. 6 N. 6. 

CASES REFERRED: 

(A) iV29) AIR 1942 Mad 306: 199 Ind Cas 
793 

(B) (’49) M'sc. Appeal No. 219 of 1938. 

D - 18-12-1940 ''Nag) 

(C> (V25) AIR 1933 Lah 819: 179 Ind Cas 
^ GT 

(D) (V20) AIR 1933 Cal 564: 145 Ind Cas 

a 29 

(E> 0787) 2 Term Rep 141: 100 ER 77 
(F) (1861) 31 LJ Ex 113: 7 H & N o20 


Paras 
3, 13 
4. 7 

5, 10 

6. 10 
7. 8 
7, 9 



1954 

(G) (1883) 24 Ch D 339: 53 LJ Ch 106 7, 9 

(H) (1874) 9 Ch A 432: 30 LT 348 7, 9 

A. V. Khare, for Applicant; Y. S. Tambe, for 
Respondent No. 1. 

ORDER : This revision is directed against the 
appellate order of the District Judge, Chhind- 
wara, confirming the adjudication of the appli¬ 
cant as an insolvent. 

(2) The applicant was indebted to Seth Shyam- 
lal of Chhindwara on a decree for money, in exe¬ 
cution of which his cinema house was sold by 
the Court on 22-6-1951. Non-applicant No. 1, 
namely the Durga Bank Ltd., of Chhindwara, 
thereon filed, in its capacity as a judgment- 
creditor, a petition on 14-7-1951 under S. 9 of the 
Provincial insolvency Act, 1920, for adjudging the 
applicant as an insolvent. During the pendency 
of the proceedings, the applicant satisfied the 
decree of Seth Shyamlal, whereupon the sale held 
by the executing Court was set aside. The lower 
Courts, however, held that the sale of the pro¬ 
perty, even though it was set aside, was an act 
of insolvency within the meaning of Cl. (e) of 
S. 6, Provincial Insolvency Act. The short ques¬ 
tion which arises for decision is whether this 
view is correct. 

(3) The authority in support of the view of the 
lower Courts is to be "found in — ‘Venkata- 
krishnaya v. Malakondayya’, AIR 1942 Mad 306 
(A), where the question mooted was whether a 
Court sale which is not confirmed and is set 
aside is an act of insolvency. On a review of the 
various decisions, their Lordships were of the opi¬ 
nion that there was no authority directly bear¬ 
ing on the point. 

They, however, observed : 

“The enumeration of the various acts of insol¬ 
vency in S. 6 seems to contemplate those acts 
which in the public eye shake the credit of a 
debtor and are likely to cause a scramble 
amongst the creditors for his assets. The man 
may actually be solvent, but may still commit 
an act of insolvency by suffering something to 
be done which shakes his apparent credit, as 
when he disappears from his normal dwelling 
house or hides himself from his creditors or 
under the corresponding provision of the Presi¬ 
dency Towns Insolvency Act, suffers some 
attachment of his property in execution of a 
decree to subsist for 21 days. All these are out¬ 
ward and visible signs that a man’s credit has 
been shaken and they are circumstances which 
are likely to cause a panic amongst his credi¬ 
tors. Consequently they justify any creditor in 
asking the Court to step in and see that there 
is a fair distribution of the debtor’s assets.” 

This decision was relied on by the lower appel¬ 
late Court. 

(4) On the other hand, the learned counsel for 
the applicant relied on an unreported decision of 
a Division Bench of this Court in — ‘Pandit 
Radhelal v. Sitaram’, Misc. Appeal No. 219 of 1933 
D/- 18-12-1940 (Nag) (B). In that case the debtor's 
two annas village share was knocked dow’n by the 
Collector on 13-6-1933 but the sale was set aside 
on 8-11-1933. Later his eight annas village share 
was sold on 23-3-1934 and the sale was confirmed 
on 17-5-1934. Initially the creditor made an ap¬ 
plication on 13-9-1933 for adjudication of the 
debtor as an insolvent, treating the first sale as 
an act of insolvency. This application was dis¬ 
missed on 11-11-1933 three days after the sale was 
set aside. It was, however, restored to file on 
22-12-1933. On 16-6-1934 an additional aoplication 
was made on the basis of the second sale. There¬ 
after the debtor was adjudged an insolvent on 
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29-9-1934. The question for decision in the case 
was whether the adjudication related back to 
22-12-1933 so as to be anterior in time to the 
second sale with the result that the eight annas 
village share became available as the debtor’s 
assets. 

(5) On the above question their Lordships ob¬ 
served as follows : 

“The learned Judge when he adjudicated this 
judgment-debtor on 29-9-1934, adjudicated either 
rightly or wrongly, based his order upon the 
additional grounds contained in the additional 
application of 16-6-1934. We think that it had 
the effect of relating back to the date when 
the act of insolvency was comoieted, and we 
think that the date is 17-5-1934. We have been 
referred to — ‘Lai Chand v. Bhoga Ram’, AIR 
1938 Lah 819 (C), which suggests that even in 
cases of involuntary acts such as the present 
the critical date is the date when the sale takes 
place, that is to say, when the property is 
auctioned. With respect we doubt whether this 
is the correct date. 

We would prefer, as at present advised, to 
relate the act of insolvency to the date of con¬ 
firmation. That however is a point which does 
not really arise here because even assuming 
that the critical date is the date of sale it must 
be the date of effective sale and cannot, in our 
opinion, be the date when the prooerty was 
merely put up for sale and resulted in an abor¬ 
tive sale owing to the bid not being confirmed. 
In this view the critical date would be 23-3-1934. 
That again would result in the - 3 share being 
outside the assets of the insolvent.” 

It will be observed from the above extract that 
the matter was really considered on the basis of 
the second sale with respect to which the ques¬ 
tion did not arise as to whether the relevant dale 
was the date of sale or was the date on which 
the sale was confirmed, as in either case the pro¬ 
perty could not be available to the creditors. The 
point in issue, therefore, remained undecided in 
that case and the observations in regard to the 
first sale were only in the nature of ‘obiter dicta’. 

(6) In the above case their Lordships quoted 
the following passage from Tagore Lectures by 
Sir Dinshah Mulla on the Law of Insolvency 
(pages 92-93) : 

“where the act of insolvency is the debtor’s own 
act, it dates from the time when it is begun; 
where the act of insolvency is not the act of 
the insolvent, it dates from the moment after 
the completion of the act.” 

However, as observed in — ‘Kanai Lai v. Tinkari 
De\ AIR 1933 Cal 564 (D), this does not mean j 
that the date of confirmation of an involuntary* 
sale is the date of completion of the sale and not 
the date when it is held. This question has, 
therefore, to be pursued. 

(7) The change in the Bankruptcy Law r of Eng¬ 
land consequent on the Legislature altering the 
word “completed” to the word “committed” has 
been considered by Williams on Bankruntcy, 15th 
Edn., at page 229, (16th Edn., page 245) ‘ where 
the learned author has observed : 

‘‘Under some of the earlier Acts, it was held that 
where the act of bankruptcy, even though in¬ 
voluntary, was inchoate, but was afterwards 
completed, the relation, upon comnletion, was 
to the time when the act commenced, and not 
to that of completion. (— ‘King v. Leith’, C1787) 

2 Term Rep 141 (E) and —‘Edwards v. Gabriel’, 
(1861) 31 LJ Ex 113 (F)). 
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But although in the present Act, the word 
‘commitled' has been substituted for ‘completed’, 
it is submitted that the above-mentioned dis¬ 
tinction between voluntary and involuntary acts 
of bankruptcy will still be recognised, and that 
the principle of — ‘Lewis, In re', (1787) 2 Term 
Ken 141 iE), will not be adopted. Thus in — 
‘Lewis. In re; Ex parte Holder', (1833) 24 Ch 
L> 834 (G), it was held that an agent who had 
paid away money according to his principal’s 
directions, and who, before the payment, knew 
that it would constitute an act of bankruptcy 
by the principal, was not liable to repay the 
money to the trustee in bankruptcy of the prin¬ 
cipal. because the money did not become the 
trustee's until completion of the act of bank¬ 
ruptcy, i.e., not until after the money had left 
the agent's hands.” 

With utmost respect to the learned Judges who 
decided — ‘Misc. Appeal No. 219 of 1933 (Nag) 
(B), Vv'c think that neither the above quotation or 
the decisions referred to therein, nor ‘ex parte 
Vi liars’, (.'1874) 9 Ch A 432 (H), on which reliance 
'was placed by their Lordships, support the view 
| that the date of completion of the act of insol¬ 
vency in a case of an involuntary sale is the date 
jon which the sale is confirmed and not the date 
ion which it is held. 


(3) In — ‘King v. Leith, (E), (supra),. Longman 
was arrested at the suit of the plaintiff and had 
lain m pri.on for a period cf two months which 
was the statutory period for completion of the 
act cf bankruptcy. A month alter his arrest the 
olaintiil's attorney gave notice to the defendant, 
who was employed by Longman as a broker to 
sell his effects, not to hold the sole as he had 
committed an act of insolvency. 

Anart from the question whether an action in 
the nature of trover or assumpsit was appropriate 
in the case for recovery of the sale proceeds, it 
was observed by Ashhursf J. : 

“The onlv distinction attempted to be taken bet¬ 
ween this and other acts of bankruptcy is. that 
all the other acts of bankruptcy are complete 
in themselves, whereas this is a complicated 
matter, and is inchoate till the party has lain 
in prison for two months; and therefore the act 
of bankruptcy is not complete till the expira¬ 
tion of that time. But I do not think that 
makes any difference; for as soon as the two 
months are expired, it relates back to the time 
of the first arrest, and then operates as if the 
arrest were a complete act of bankruptcy in 
itself.” 


Although this was a case in which the act of 
bankruptcy was completed by the two months’ 
period "of lving in prison it would appear that 
Hie act of "bankruptcy would relate back to the 
date when the action commenced and not to the 
date when it was completed. This does not sup¬ 
port the proposition that in a case of an involun- 
jtary sale, the date of confirmation of sale is the 
I relevant date for purposes of the Insolvency Law. 


(9) In the case of — ‘Edwards v. Gabriel. (F\ 
(supra) ’, it was held that an execution in which 
the creditor had notice of a prior act of bank¬ 
ruptcy was not protected as a ‘bona fide’ execu¬ 
tion as contemplated by S. 133 of the Statute 12 
and 13. Viet. c. 106. In — ‘Ex parte Villars. (H). 
(supra)’, it was held that an execution creditor 
was entitled to the proceeds of the sale which 
was held by him without notice of a supervening 
bankruptcy. It is evident that both these deci¬ 
sions have no bearing on the instant case. The 
facts of — ‘Ex parte Helder. (G). (supra)’, are 
given in Williams on Bankruptcy. That case 


relates to a voluntary act of bankruptcy and is 
not applicable to the question in hand. 

(10) In —‘Kanai Lai v. Tinkari De, (D), (supra)’, 
and — ‘Lai Chand Chaudhri v. Bogha Ram, (C), 
(supra)’, it was held that an act of insolvency 
occurs when the property is sold in execution and 
not when the sale is confirmed. Doubtless, in 
these cases, the sales were ultimately confirmed. 
The reasons for the decision, however, apply 
even to a case where the sale has been set aside. 
Clause (e) of S. 6 of the Provincial Insolvency 
Act relates to a sale “in execution of the decree 
of any Court for the payment of money”. We 
have, therefore, to turn to the provisions of the 
Civil P. C., 1908, in order to understand the im¬ 
port of the sale under the Insolvency Law. 

(11) In the case of sale of moveable property, 
the sale becomes absolute as soon as the purchase- 
money is paid. The purchase-money is required 
to be paid at the time of sale or as soon after 
as the officer holding the sale directs. If the 
money is not paid, the property has to be re-sold 
forthwith and the sale becomes absolute imme¬ 
diately on payment of the purchase-money: 
(O. 21, R. 77, Civil P. C.). In the case of sale 
cf moveable property, therefore, there is no stage 
of confirmation of sale as soon as the purchase- 
money is paid. No irregularity in publishing or 
conducting the sale vitiates the sale itself and 
the person injured has only a right of action for 
compensation against the person guilty of the 
wrong : (O. 21, R. 78, Civil P. C.). The question 
(ji confirmation arises only in the case of sale 
of immoveable property. 

(12) The provisions dealing with the case of 
sale of immoveable property are contained in 
Rr. 84 to 87 and 39 to 92 of O. 21, Civil P. C. 
Rule 84 provides for payment of twenty-five per 
cent, of the purchase-money and re-sale of the 
property on default. Rule 85 prescribes the time 
limit for payment of the balance of the purchase- 
money. Rule 86 provides for re-sale in case of 
default of payment of the balance and for for¬ 
feiture of the amount in deposit at the discre¬ 
tion of the Court. Rule 87 deals with the pro¬ 
cedure of re-sale. Rule 89 provides for setting 
aside the sale on deposit, by the judgment-debtor, 
ot the decretal amount and incidental charges. 
Rule 90 empowers the Court to set aside the 
sale on the ground of material irregularity or 
fraud in publishing or conducting it. Rule 91 
empowers the purchaser to apply for setting 
aside the sale on the ground that the judgment- 
debtor had no saleable interest. 

Rule 92 deals with confirmation of the sale and 
is reproduced below : 

”92. (1) Where no application is made under 
Rule 89. Rule 90 or Rule 91, or where such 
application is made and disallowed, the Court 
shall make an order confirming the sale, and 
thereupon the sale shall become absolute. 

(2) Where such apolication is made and 
allowed, and where, in the case of an anpli- 
eation under Rule 89. the deposit required by 
that rule is made within thirty davs from the 
date of sale, the Court shall make an order 
setting aside the sale : Provided that no order 
shall be made unless notice of the application 
has been given to all persons affected thereby. 

(3) No suit to set aside an order made 
under this rule shall be brought by ^ any person 
against whom such order is made.” 

(13) It will be seen from the resume of the 

above provisions : , , , . 

(i) that even when the property is ordered to 

be re-sold, the sale that was held does not 
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wipe out the entire liability of the pur¬ 
chaser, meaning that it is not a nullity, and 

(ii) that the sale is valid unless set aside, and 
its confirmation is automatic where no 
application for setting it aside under R. 89, 
R. 90 or R. 91, is made, or, if made, is 
disallowed. 

It is, therefore, clear that except in cases 
where the sale may be void ‘ab initio’ and would 
not, in consequence, be at all a sale in the eye 
of law, an execution sale is not absolutely with¬ 
out validity, even though it may be liable to be 
avoided if certain conditions exist or are fulfilled. 
We, therefore, find ourselves in respectful agree¬ 
ment with the following observations of Wads¬ 
worth J. in — ‘Venkatakrishnayya v. Malakon- 
dayya, (A), (supra)*: 

“Under S. 6(e), Provincial Insolvency Act, a 
debtor commits an act of bankruptcy if any of 
his property has been sold in execution of'the 
decree of any Court for payment of money. 
Under O. 21, Civil P. C., we find both in R. 89 
and in R. 90 the words ‘where any immovable 
property has been sold in execution of a decree’ 
used to indicate a sale which has been held 
and awaits confirmation and one which is 
liable to be set aside either as a result of a 
deposit or as a result of an objection to the 
procedure. That is to say, the words ‘property 
has been sold in execution of a decree’, when 
used in O. 21, Civil P. C., refer not to an in¬ 
defeasible sale, but to a sale which has been 
actually held but which may be set aside as 
a result of subsequent proceedings. It seems to 
us that there is no apparent necessity for giv¬ 
ing greater weight to the words in S. 6. Pro¬ 
vincial Insolvency Act, than thev carry in the 
relevant rules of O. 21 to which Cl. (e) of S 6, 
Provincial Insolvency Act, naturally has refer¬ 
ence.” 

(14) The result is that the revision fails and is 
dismissed with costs. Counsel’s fee Rs. 75 /-. 

B/D.H.Z. Revision dismissed. 
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HIDAYATULLAH AND R. KAUSHALENDRA 

RAO JJ. (17-4-1953) 

Sheodatt Lonkaran and another, Appellants v. 
Piakash Distributors” and others, Respondents. 

Misc. First Appeal No. 52 of 1951, from Order 
of 1st Addl. Dist. Judge, Nagpur, D/- 28-2-1951. 


(a) Arbitration Act (1940), S. 34 — Stay — 
Jurisdiction of Court — Part of claim laid in suit 
beyond jurisdiction of arbitration. 


Where the parties have preferred a private 
tribunal to the Court to decide the dispute 
between them, unless there be a good reason 
it is but right that the Court should refer the 
parties to the tribunal which they have chosen. 
Therefore where a suit is commenced in respect 
of a matter about which there is agreement to 

1 i er * t 2- arbltrat ion, it is incumbent upon the 
p. run tiff to make out a sufficient reason why 
the matter should not be referred to arbitra¬ 
tion in accordance with the arbitration agree¬ 
ment. Where, however, the legal proceedings 
are not in respect of a matter which the parties 
have agreed to refer to arbitration, the Court 
is bound to refuse stay. AIR 1953 SC 182 

Rel * ed on - (Para 10) 

For the purpose of the decision of the stay 
app.ication, Courts have not to examine the 
1954 Nag/37 & 38 
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merits of the claim as laid in the plaint. AIR 
1953 SC 182, Relied on. (Para 12) 

Where in the suit a part of the controversy 
as raised by the plaintiff is not covered by 
the agreement to refer to arbitration and 
there is no averment in the application for 
stay that the plaintiff’s case in Court was a 
frivolous and vexatious, to stay the suit and 
permit arbitration would result in splitting up 
of the action. That may be a ground for re¬ 
fusing stay. But where only a small portion 
of the relief claimed is not within the scope of 
the arbitration clause, it is not a sufficient 
reason for refusing to stay proceedings where 
the main subject of the action is within the 
arbitration clause. Where the granting of the 
stay would result in allowing the case of the 
plaintiff & some of the defendants to be deter¬ 
mined by arbitration leaving the case of the 
rest of the defendants to be decided by the 
Court and the portion of the claim that can¬ 
not be dealt with in arbitration is not by any 
means small or insignificant there is suffi¬ 
cient ground for refusing stay. (1890) 43 Ch D 
150; (1394) 2 Ch D 478, Ref. (Paras 11, 13, 16) 
Anno: Arbi. Act, S. 34 N. 8. 


(b> Arbitration Act (1940), S. 35 — Reference 
pending — Notice to arbitrator not to proceed 
v. illi arbitration — Award given — No stay grant- 
cd Court will not be influenced by the award. 

Under S. 35(1) all further proceedings in a 
pending reference shall, unless a stay of pro¬ 
ceedings is granted under S. 34, be invalid. 
The Court cannot allow its decision on the 
question ot stay to be influenced by what the 
arbitrator has decided. Where the arbitrator 
has raced to a decision in spite of a notice 
gnen to him and has found the defendants and 
not the plaintiff to be entitled to damages, 
Jhe Court has not to consider the question 
beioie it in the light of the award which it- 
self is precarious unless the Court decides in 
tavour of stay. For the Court to so consider 
the question would be to permit the ouster of 
its own jurisdiction, “in a most ignominious 
way”. (1912) 3 KB 257 (269), Ref. (Para 15) 
Anno: Arbi. Act S. 35 N. 1. 

(c) Contempt of Courts Act (1952), S. 1 — Arbi¬ 
tration after filing suit. 


Obiter:— It is open to question whether the 
conduct of a party in invoking the arbitration 
clause and appointing an arbitrator after the 
filing of the application for stay amounts to 
contempt oi Court. (1912) 3 KB 257, Ref. 


CASES REFERRED: 

(A) (V40) AIR 1953 SC 182* 
(SC) 


(Para 
1953 SCR 572 


iau-o rvii It)/: ffJKB 1091 

(C) (1912) 1912-3 KB 257: 81 LJKB 1092 

(D) (1890) 43 Ch D 150: 62 LT 209 

(E) (1894) 1894-2 Ch 478: 63 LJ Ch 521 


17) 

Paras 

10, 12 
12 
15, 17 
16 
16 


M. R. Bobde, K. G. Chendke and N 
for Appellants; R. s. Dabir and G R* 
for Respondents (1 & 2 resnectively) 


A. Athaley, 

Mudholkjr, 


TjiinVn -appeal is by Sheodatt and 

^Tjjain Tiading Company through Sheodatt (de¬ 
fendants 2 and 3 respectively) in a suit instituted 
by respondent 1, ‘Prakash Distributor/, / firm of 
film distributors for refund of Rs. 2.00.000 and 
damages Rs. 36.000. The appeal is against 
deeision of the Additional District Judge refusing 

the a PP ell ants under S. 34 

thp b rl ^L° n ^ Ct> f °L stay of the suit - In the plaint 
there were two other defendants Seth Gopaldas 
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Mohta (defendant No. 1) and Messrs. Shree 
Ganesh Films Exchange, Bombay (defendant No. 
4). 

(2) The plaintiff alleges that defendant 2 is not 
a man of substance but is an employee of defen¬ 
dant i with full powers of representation; that 
Ujjain Trading Company (defendant 3) does not 
exist and is really an alias for defendant 1, re¬ 
presented by defendant 2; that Shree Ganesh 
Films Exchange (defendant 4) is entirely owned 
by defendant 1 and that for reasons of his own 
defendant 1 does business under the name of Shree 
Ganesh Films Exchange. 

It is further alleged that the partners in Shree 
Ganesh Films Exchange are men of little sub¬ 
stance who do not own the business but are ‘be¬ 
namidars’ for their employer, defendant 1. 

The suit was based on an agreement dated 19-3- 
1945. According to the plaintiff, defendant 2 pur¬ 
porting to represent defendant 3 but in reality 
representing defendants 1 and 4 and holding him¬ 
self out as so acting entered into a contract with 
the plaintiff for the sale of the world rights of 
exploitation, distribution and exhibition of the him 
‘Arti’ which was to be produced by defendant 4 
Shree Ganesh Films Exchange. 

(3) The plaintiff alleges that he paid Hs. 2 
laks in part performance of the said contract to 
defendant 2 acting and claiming to act for and on 
behalf of defendants 1 and 4 as the real owner 
of defendant 3 firm. According to the plaintiff, 
the vendor did not deliver the publicity materials 
as per terms of the agreement and in consequence 
the contract failed and the plaintiff is entitled to 
the return of the amount of Rs. 2 lakhs and also 
damages. 

(4) The suit was instituted on 21-6-1948. De¬ 
fendant 4 questioned the jurisdiction of the Court 
to try the suit and asked that he be discharged 
from the suit on that ground. Defendant 1 denied 
his connection with defendant 4. Defendant 1 
also denied that defendant 2 was his ‘munim’ and 
had any power to represent him in his business; 
that the other defendants were ‘benamidars’ or 
persons of no substance or that defendant 4 did 
not exist. 

(5) On 8-11-1948 defendants 2 and 3 applied un¬ 
der S. 34. Arbitration Act. for the stay of the suit- 
on the ground that the agreement on which the 
suit was based provided in clause 14 as under: 

“All matters in difference in relation to this 
agreement shall be referred to arbitration at 
Bombay of two persons one to be appointed by 
each party in accordance with & subject to the 
provisions' of the Arbitration Act or statutory 
modifications thereof for the time being in 
force.” 

According to defendant 2, defendant 3 was a pro¬ 
prietary concern of defendant 2 alone and none 
else was interested therein. 

(6) Preliminary issues were framed on 29-7-1949 
and the case was fixed for hearing arguments on 
24*9-1949. 

Meanwhile on 19-8-1949 defendant 3 served the 
plaintiff with a notice claiming Rs. 1,58.500 as 
damages after giving credit for the amounts re- 
ceived alleging default by the plaintiff in taking 
delivery of the prints and publicity material. By 
the same notice defendant 3 called upon the plain¬ 
tiff to name the arbitrator on its behalf within 
15 days and intimated that they had already ap¬ 
pointed one Shri Chimanlal Bhogilal Desai as 
arbitrator on their part. They warned the plain¬ 


tiff that if it failed to appoint its arbitrator, Shri 
Desai would act as the sole arbitrator. 

(7) On 10-12-1949 the arbitrator sent an intima¬ 
tion to the plaintiff that he intended to proceed 
with the arbitration on 19-12-1949. To this the 
plaintiff replied on 28-12-1949 that it had already 
instituted the suit and that the application made 
by defendant 3 to refer the matter to arbitration 
was pending. The plaintiff urged that as the 
matter was ‘sub judice’, the action taken by defen¬ 
dant 3 and the action proposed to be taken by 
the arbitrator would amount to contempt of Court. 

In view of the short notice given by Shri Desai 
the plaintiff inferred that the arbitrator wanted 
to hustle the matter or to proceed ‘ex parte’ and 
declared that he could have no faith in Shri Desai 
and that any award given by him would not be 
binding on the plaintiff. The arbitrator was re¬ 
quested not to proceed with the arbitration but 
to withdraw from the same. 


(8) A second letter to the same effect was sent 
on 5-1-1950 by the plaintiff to the arbitrator. The 
arbitrator however proceeded ‘ex parte’ and gave 
his award on 1-2-1950. The award directed the 
plaintiff to pay to defendant 3 Rs. 1.58.500 with 
interest thereon. The award was filed in the Bom¬ 
bay High Court but the plaintiff applied to f hat 
Court for setting aside the award. That applica¬ 
tion is pending. 


(9) On 26-2-1951 the learned Additional District 
Judge refused to stay the suit. According to the 
Judge, one of the main issues in the suit is whe¬ 
ther defendants 2 and 3 are ‘benamidars’ of de¬ 
fendants 1 and 4 with respect to the contract in 
question. As this issue cannot obviously be en¬ 
quired into and decided by the arbitrators under 
the arbitration agreement, the whole of the matter 
in dispute cannot be decided by arbitration. 


In the view of the learned Judge, the claim 
outside the authority of the arbitration was sub¬ 
stantia' and not small; the conduct of defendants 
2 and 3 in resorting to arbitration while the ques¬ 
tion of the stay of the suit was ‘sub-judice’ was 
undesirable, and thus there were sufficient and 
strong grounds for refusing the stay. 

(10) The question is whether the suit should be 
staved. The jurisdiction of the Court is not ousted 
because the plaintiff in the suit was a party to 
an agreement to refer the matter in dispute to 
arbitration. As the parties have preferred a pri¬ 
vate tribunal to the Court to decide the dispute 
between them, unless there be a good reason it isj 
but right that the Court should refer the parties* 
to the tribunal which they have chosen. 

Therefore where a suit is commenced in respect 
of a matter about which there is agreement to 
refer to arbitration, it is incumbent upon the plain¬ 
tiff to make out a sufficient reason why the matter 
should not be referred to arbitration in accordance 
with the arbitration agreement. Where, however, 
(he legal proceedings are not in respect ot a matterj 
which the parties have agreed to refer to arbitra-j 
tion, the Court is bound to refuse stay. Such was| 
the case before the Supreme Court in — ‘^aya 
Electric Supply Co. v. State of Bihar’, AIR 


182 (A). . 

ID In the present case, the rights and Irbi¬ 
es of the plaintiff and defendants 2 and J 
sing out of the contract are within the amn 
the agreement to refer to arbitration. 

Clause ~14 speaks of “all matters in difference in 
ation to this agreement”. But the su e ^ 
concerned with much more than a dine . 
ation to the agreement. According tcit P 

' all the other defendants are benamidars or 
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defendant 1, defendant 3 is non-existent and de¬ 
fendant 2 and the partners in defendant 4 are not 
men of substance. 

Further, according to the plaintiff, the two lakhs 
of rupees paid to him were appropriated to the 
use and benefit of defendant 1 (vide parograph 27 
of the plaint). The plaintiff claims to get back 
the sum of Rs. 2 lakhs irrespective of the question 
as to which party has committed a breach of the 
contract (vide paragraph 22 of the plaint). A part 
of the controversy as raised by the plaintiff is thus 
not covered by the agreement to refer to arbitra¬ 
tion. The plaintiff even asserted that it is defen¬ 
dant 1 who has engineered the defence of defen¬ 
dants 2 and 4 in this syit and is financing them 
(vide paragraph 5 of the application dated 11-7- 
1949). The plaintiff seeks to establish this by re¬ 
ference to the account-books of all the defendants. 


(12) For the purpose of the decision of the stay 
[application, we have not to examine the merits of 
’the claim as laid in the plaint. 


As observed by Mahajan J. — ‘Gaya Electric 
Supply Co. v. State of Bihar (A)’ (supra), 

“The validity of the plaintiffs contention in the 
suit cannot be gone into by that Court exercising 
jurisdiction under this section as its function is 
a very limited one. The only point in such cases 
to be decided is whether the claim which is 
brought—whether it is good, bad or indifferent 
—comes within the submission to arbitration. It 
may be that there are grounds upon which the 
defendant would be able to satisfy the proper 
tribunal that the plaintiff’s claim was frivolous 
and vexatious, but those considerations, as point¬ 
ed out by Bankes L. J. in — ‘Monro v. Bognor 
Urban Council’, (1915) 3 KB 167 (B), are mate¬ 
rial only if the question to be considered is whe¬ 
ther the case made was a frivolous and vexa¬ 
tious one, and ought to have had no weight at 
all upon the question of what the plaintiff’s 
claim in fact was and one can only find out 
what his claim is by looking at the plaint.” 


(13) There is no averment in the application 
for stay that the plaintiff’s case in Court was a 
frivolous and vexatious one. 

The learned counsel for the appellants argues 
that a party to an arbitration agreement cannot 
be permitted to defeat it by taking the matter in 
dispute to Court and impleading in his suit per¬ 
sons who were not parties to the agreement and 
claiming relief against them. There is no plea 
that the impleading of defendant 1 in the suit or 
the making of the allegations about the other de¬ 
fendants being mere benamidars was only for the 
purpose of escaping from the arbitration agree¬ 
ment. In the absence of such a plea, the argu¬ 
ment has no force. 

Nor do the circumstances of the case warrant 
the inference suggested by the argument. It may 
not be out of place to point out that the plaintiff 
has not put forward his case against defendant 1 
for the first time in the plaint on 21-6-1948. As 
far back as 20-2-1947 (vide letter of the plaintiff 
to defendant 1) the plaintiff asserted that the 
real party was defendant 1, that he is liable under 
the agreement and that he should refund the sum 
paid under the agreement. True, the assertion 
was denied by defendant 1. 

(14) The learned counsel for the appellants 
submits that the mere fact that a portion of the 
suit concerning defendant 1 is outside the scope 
of the reference to arbitration is no ground for 
refusing to stay the suit. 


According to the learned counsel, if in fact it Is 
his clients who are entitled to damages from the 
plaintiff as counter-claimed before the arbitrator 
and as is now found by him, there can be no 
claim of the plaintiff against defendant 1 for 
trial by the Court. If, on the other hand, the 
learned counsel argues, defendant 2 is a benami- 
dar of defendant 1 and the plaintiff has a valid 
claim against defendant 2, the decision given by 
the arbitrator against defendants 2 and 3 would 
be binding upon defendant 1. The contention of 
the learned counsel cannot be accepted on either 
of the positions suggested by him. 

(15) Notice was given to the arbitrator of the 
commencement of the legal proceedings (vide 
plaintiff’s letter dated 28-12-1949). Under S. 35(1), 
Arbitration Act, all further proceedings in a pend¬ 
ing reference shall, unless a stay of proceedings is 
granted under S. 34, be invalid. This Court can¬ 
not allow its decision on the question of stay to 
be influenced by what the arbitrator has decided. 
Because the arbitrator has raced to a decision in 
spite of a notice given to him and has found the 
defendants and not the plaintiff to be entitled 
to damages, the Court has not to consider the 
question before it in the light of the award which 
itself is precarious unless the Court decides in 
favour of stay. For the Court to so consider the 
question would be to permit the ouster of its own 
jurisdiction, to quote the words of Lord Justice 
Fletcher Moulton, “in a most ignominious way.” 

See — ‘Doleman & Sons v. Ossett Corporation’, 
1912-3 KB 257 at p. 269 (C). 


wiiicnever oi me two positions suggested 
by the learned counsel may ultimately be found to 
be true, the fact remains that whereas the whole 
of the claim as laid in the plaint cannot be dealt 
with in arbitration, the claim of the plaintiff as 
well as the counter-claim of the defendants can 
be considered in the civil Court. To stay the suit 
and permit arbitration would, in this case, result 
in splitting up of the action. That may be a 
ground for refusing stay. See — ‘Turnock v 
Sartoris’, (1890) 43 Ch D 150 (D). But where only 
a small portion of the relief claimed is not with¬ 
in the scope of the arbitration clause, it is not 
a sufficient reason for refusing to stay proceedings 
where the main subject of the action is within 
the arbitration clause. See — ‘Ives & Barker v 
Willans’, (1894) 2 Ch D 478 (E). 

In the present case, the granting of the stav 
v. ould result in allowing the case of the plaintiff 
and delendants 2 and 3 to be determined by arbi¬ 
tration leaving the case of the rest of the ~defen- 
dants to be decided by the Court. The portion 
of the claim that cannot be dealt with in arbitra- 
tion is not by any means small or insignificant. 
On the allegations that the other defendants are 
mere benamidars and not persons of substance 
and defendant 1 is in any case liable to return 
tne sum appropriated and used by him, the por¬ 
tion of the claim that cannot be dealt with in 
aibitiation must be held to be substantial We 
therefore consider that the plaintiff has made out 
a sufficient reason for refusing stay. This is enough 
to affirm the decision of the learned trial Jud°-e 

by^iffif t0 mterfere with the discretion exercised 

. ( \ T) * °P en to Question whether the con¬ 

duct of the appellants in invoking the arbitration 
clause and appointing an arbitrator after the 
filing of the application for stay amounts to con¬ 
tempt of Court. See — ‘Doleman & Sons v Ossett 
Corporation (C)’ (supra). In the absence'of any 
material before us that the appellants improperly 
procured the award from the arbitrator, we do not 
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think it right to take that conduct into account 
in support of the conclusion we have reached. 

(18) The appeal is dismissed with costs. 

B R.G.D. Appeal dismissed. 
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SINHA C. J. & HIDAYATULLAH J. (19-2-1954) 

Rochaldas Tikamchand. Appellant v. Ratan¬ 
chand Baghmal, Respondent. 

Letters Patent Appeal No. 29 of 1952. from 
appellate decree of Mudholkar J. in S. A. No. 473 
of 1951, D/- 3-12-1952. 

Transfer of Property Act (1882), S. 106 — 
Notice to quit — Rules of construction — Liberal 
construction to be put. 

Section 106 does not require that the exact * 
date of the termination of the tenancy 
should be specified in the notice. Hence, if 
the tenancy is to expire at the end of a 
month according to the English calendar it 
is enough if the landlord says in the notice 
that the tenant should vacate at the end of 
the month, without mentioning any parti¬ 
cular date. (Para 5) 

The English rule of construction to give 
such a sense to ambiguous words as will effec¬ 
tuate the intention of the parties is based on 
sound common sense and is applicable to 
India also. The onlv difference between the 
English law and the law in India may be 
that S. 106 insists on the notice being m 
writing signed by or on behalf of the person 
giving it. The notice has not to be given 
with all the particularity of a pleading. Natu¬ 
rally. therefore, it is not subject to strict 
interpretation. A liberal construction has to 
be put uoon the notice so as to find out the 
true intention of the party giving the notice 
and whether the party served with the notice 
could understand it in the sense meant by 
the giver of the notice. Courts should give 
such construction as would not work a hard¬ 
ship on the tenant and would not strain the 
language too much against the landlord. AIR 
1931 Mad 352; AIR 1949 All 173; AIR 1921 
Pat 307, Rel. on. (Para 5) 

In addition to the requirement of a reason¬ 
able notice the law has placed further res¬ 
trictions by emergency legislation (Rent Con¬ 
trol Laws> on the right of the landlord to 
evict his tenant. The necessity for a proceed¬ 
ing before the revenue authorities to obtain 
oermission to serve notice on the tenant is 
itself a lengthy process and sometimes has 
been known to take years. The Courts, there¬ 
fore, should not be too strict to forge another 
fetter against the landlord in the exercise of 
his lawful rights to eject his tenant. (Para 6) 

Anno: T. P. Act. S. 106 N. 19. 

CASES REFERRED: Paras 

(A) (V5) AIR 1918 PC 102: 45 Ind App 222 

(PC) 4 

(B) (1824) 4 Dowl & Rv 248: 44 RR 878 4 

CC) (V18) AIR 1931 Mad 352: 131 Ind Cas 621 5 

(D) (V36) AIR 1949 All 173: ILR (1949) All 414 5 

(E) (V8) AIR 1921 Pat 307: 61 Ind Cas 976 5 

T. P. Naik, for Appellant; A. L. Halve and G. B. 
Badkas, for Respondent. 

JUDGMENT: The only question that arises for 
determination in this appeal by the defendant is 


the question of the validity of the notice admit¬ 
tedly served on him. Mudholkar J., who dealt 
with the second appeal (S. A. No. 473 of 1951) 
held that the notice given was sufficient in law 
to terminate the tenancy. This appeal was brought 
on leave from the learned Single Judge of this 
Court. 

(2) The relevant portion of the notice in ques¬ 
tion is in these terms: 

“Please take notice that you are to quit and 
vacate the said premises of which you are now 
in possession immediately after the Baisakh 
Badi 15 m/, (Baisakh Amavashya) St. 2006. If 
however as you stated before Rent Control 
Officer, Raipur, that you had sent money order 
for the rent for the period 25-10-1946 to 24-11-47 
you might unnecessarily contest that the 
tenancy month commenced from 25th day of 
English calendar month. But this is not a fact; 
the tenancy month as per agreement ends on 
Amavashya and you had paid rent up to Kartik 
Badi 15 (Amavashya) St. 2003 (i.e. up to 24-10- 
1946) and rent after Kartik Sudi 1 St. 2003 
was in arrears. If however you still persist that 
your tenancy month ends on 24th of English 
calendar month then with a view to avoid un¬ 
necessary pleadings I hereby notice you to quit 
and vacate the said premises immediately after 
24th day of April 1949 when the current month 
will be deemed to end according to your theory. 
This alternative is given only if you say and 
insist that your tenancy month ends on the 
24th day of English calendar month, otherwise 
the agreed tenancy month ends with the Ama¬ 
vashya of Hindi calendar month and you are 
noticed to vacate the premises immediately after 
Baisakh Badi 15 (Amavashya) St. 2006, Hindi 
(Marwari) calendar.” 


(3> In the Courts below the defendant has been 
playing the game of hide and seek. Before the 
Rent Control Authorities the landlord had con¬ 
tended that the tenancy was according to she 
Marwadi calendar. But the Court below has found 
on a consideration of the evidence and the plead¬ 
ings that the tenancy was not according to the 
Marwadi calendar but according to the English 
dates, that is to say, the tenancy was to end on 
the 24tn of an English month. That finding was 
given mainly because the defendant did not chal¬ 
lenge that statement of the'alternative case in 
the plaint. Hence, the Court below came to the 
conclusion that the notice given was sufficient 
either according to the Marwadi calendar, as 
alleged by the plaintiff, or according to the 
English calendar as was admitted by the defen¬ 
dant in his pleadings impliedly, though the defen¬ 
dant did not allege any definite case of his own 
about the commencement of the tenancy. 


(4) It was argued before us by the learned 
cunsel for the defendant-appellant that the deci- 
on in appeal of the learned Single Judge of this 
ourt is not correct because the notice was not 
recise and did not state definitely as to the date 
n which the tenant should vacate the premises. 
a our opinion, there is no substance in this 
cntention. This case is entirely covered by the 
>ading iudement of their Lordships of the Prny 
Punch in — ‘Harihar Banerji v. Ramsashi Roy, 
IR 1918 PC 102 (A). The following obseiva- 

ions of their Lordships at p. 107 are fulR app 
sble to the facts and circumstances of the ^ 

tant case: 

“If this were a case arising in En ?’ and _ ^ 
English authorities would therefore be apph 
cable. It has not been suggested and could ^no 
their Lordships think, be successfully contended. 
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that the principles they lay down are not equal¬ 
ly applicable to cases arising in India. They 
establish that notices to quit, though not strict¬ 
ly accurate or consistent in the statements em¬ 
bodied in them, may still be good and effective 
in law; that the test of their sufficiency js not 
what they would mean to a stranger ignorant of 
all the facts and circumstances touching the 
holding to which they purport to refer, but 
what they would mean to tenants, presumably 
conversant with all those facts and circum¬ 
stances; and, further that they are to be con¬ 
strued, not with a desire to find faults in them 
which would render them defective, but to be 
construed ‘ut res magis valeat quam pereat’.” 

In the course of their judgment their Lordships 
refer to the case of — ‘Doe v. Culliford’, (1824) 4 
Dowl & Ry 248 (B). In that case the notice ask¬ 
ed the tenant to quit the premises ‘at Lady Day 
next or at the end of your current year’. Abbott 
C. J. delivering the judgment of the Court is 
quoted as having said: 

“There is one rule of construction in cases of this 
nature, which is no less sound than ancient, 
namely, to give such a sense to ambiguous words 
as will effectuate the intention of the parties.” 

(5) Section 106, Transfer of Property Act, only 
requires that where the lease is from month to 
month 15 days’ notice expiring with the end of a 
month on either side is sufficient to terminate the 
tenancy. The section does not require that the 
exact date of the termination of the tenancy 
should be specified in the notice. Hence, if the 
tenancy is to expire at the end of a month ac¬ 
cording to the English calendar it is enough if the 
landlord says in the notice given in the first fort¬ 
night that the tenant should vacate at the end 
of the month, without mentioning any particular 
date. 

As pointed out by their Lordships of the Judicial 
Committee in the case cited above the English 
rule is based on sound common sense and is ap¬ 
plicable to India also. The only difference bet¬ 
ween the English law and the law in India may 
be that S. 106 insists on the notice being in writ¬ 
ing signed by or on behalf of the person giving it. 

The requirement of the notice naturally is based 
on the necessity of the parties to the contract 
knowing a reasonable time beforehand that the 
tenancy is going to be terminated, so that if the 
landlord has served a notice the tenant may find 
another residence for himself, or if the notice 
has been given by the tenant, the landlord may 
find another tenant. The notice has not to be 
given with all the particularity of a pleading. 
Naturally, therefore, it is not subject to strict in¬ 
terpretation. A liberal construction has to be out 
upon the notice so as to find out the true inten¬ 
tion of the party giving the notice and whether 
the party served with the notice could understand 
it in the sense meant by the giver of the notice. 
Applying that test Courts in India have given 
such construction as would not work a hardship 
on the tenant and would not strain the language 
too much against the landlord. 

For example, in — ‘Gnanaprakasam Pillai v. 
F. S. Vaz\ AIR 1931 Mad 352 (C). a Single Judge 
of the Madras High Court held that a notice 
terminating a tenancy not on the last day of 
the tenancy but on the forenoon of the next 
day was a good notice, though strictly speaking 
defective. Similarly, a Single Judge of the Allaha¬ 
bad High Court in circumstances not dissimilar 
to those of the instant case. held in — ‘Ganga 
Prasad v. Prem Kumar Kohli', AIR 1949 All 173 
(D), repelling the tenant’s contention that the 


notice was vague, that it was not invalid. The 
notice in that case required the tenant to vacate 
the premises ‘on 18-5-1944 or on such date as your 
then current month of tenancy will end’. In 
that case reference was made to a decision of 
the Patna High Court in — ‘Sanker Ram v. Tulsi 
Bhagat’, AIR 1921 Pat 307 (E). 

(6) The law laid down in the Transfer of Pro¬ 
perty Act has been considerably changed, at least 
for the time being, by the emergency legislation 
contained in the Rent Control Order. In addi¬ 
tion to the requirement of a reasonable notice 
the law has placed further restrictions on the 
right of the landlord to evict his tenant. The 
necessity for a: proceeding before the revenue 
authorities to obtain permission to serve notice 
on the tenant is itself a lengthy process and some¬ 
times has been known to take years. The Courts, 
therefore, should not be too strict to forge another 
fetter against the landlord in the exercise of bis 
lawful rights to eject his tenant. 

The instant case Is illustrative of the obstruc¬ 
tive tactics taken recourse to by tenants to thwart 
the landlord in the lawful exercise of his rights. 
The tenant never disclosed what was the term of 
his tenancy. He was only interested in denying 
what the landlord alleged. In such circumstances 
the landlord could do no better than leave the 
tenant to decide for himself on which day of the 
month his tenancy would terminate, because in 
the case of a monthly tenancy he can delay the 
process at the utmost by 31 days. 

(7) In view of these considerations, in our opi¬ 
nion, there is no substance in this appeal. It is 
accordingly dismissed with costs. Hearing fee Rs. 
50/-. 

B/H.G.P. Appeal dismissed. 


A.I.R. 1954 NAGPUR 293 (Vol. 41, C.N. 106) 

SINHA C. J. AND BHUTT J. (30-11-1953) 

Amraoti Electric Supply Co., Ltd., Amraoti, 
Appellant v. R. S. Chandak and others, Respon¬ 
dents. 

Letters Patent Appeal No. 16 of 1944, from order 
of Niyogi J., in M. F. A. No. 304 of 1942, D/- 
9-11-1944. 

(a) Letters Patent (Nag), Cl. 10 — Judgment 
— Meaning of. 

Where the order of the Single Judge has 
conclusively determined, so far as. the High 
Court is concerned, some question between 
the parties, which forms an integral part of 
the process leading to the final decision of 
the ‘lis’, the order will be a ‘judgment’ within 
the meaning of Cl. 10 of the Letters Patent 
and an appeal therefrom would be competent. 
AIR 1952 Nag 357 (FB), Rel. on. (Para 4) 

Held, on a proper construction of the order 
in question, that it constituted a judgment 
within the meaning of Cl. 10. (Para 5) 

Anno: Civil P. C., App. II; L. .P. (Cal), Cl. 15 
N. 2. 

(b) Companies Act (1913), Ss. 34 and 38 — 
Effect of transfer of shares. 

Until a transfer of shares is registered the 
transferor continues to be the legal owner of 
the shares and after his death the same right 
inheres in his heirs who would be competent 
to obtain letters of administration in respect 
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of the shares. Hence, where after filing an 
application for a duplicate share certificate 
the member who has subsequently transferred 
his shares dies, the Company would be entitl¬ 
ed to demand letters of administration from 
tiie heirs when the Articles of Association of 
the Company authorise it to do so. Conse¬ 
quently, the demand of the Company for pro¬ 
duction of letters of administration cannot be 
a ground of attack in the proceedings started 
by the transferee under S. 38, Companies Act. 
This conclusion is not affected by the fact 
that the heirs do not claim any interest in 
the shares in question, for the Company is 
entitled to claim immunity not only from 
them but also from the rest of the world. 

(Paras 6, 8) 

(e) Companies Act (1913), S. 34 (3) — Transfer 
of shares — Necessary formalities — Refusal to 
transfer — (Stamp Act (1899), Ss. 35, proviso 

(a) and 36). 

Section 34 (3), Companies Act, contemplates 
that the following conditions must be fulfilled 
before the Company can lawfully register a 
transfer, viz., that 

(i) the instrument of transfer is duly 
stamped; 


Fida Hussain with M. R. Bobde, for Appellant; 

G. R. Mudholkar and M. W. Puranik, for Res¬ 
pondent No. 1. 

JUDGMENT; This Letters Patent Appeal is 
directed against the order of Niyogi J. in an 
appedl from the order of the District Judge, East 
Berar, Amraoti, in a proceeding under S. 38, 
Companies Act, 1913. 

(2) One Jairam, since deceased, was the holder 
of 25 shares Nos. 2956 to 2980 (both inclusive) of 
the appellant Company under a share certificate 
No. 435. On 27-11-1940 he made an application 
to the Company for grant of a duplicate certi¬ 
ficate on the ground that the original was lost. 
He deposited the requisite fee and also furnished 
a security bond. On 5-4-1941 he transferred the 
shares to R. S. Chandak, respondent No. 1, and 
executed an instrument of transfer which was not 
stamped but was duly signed by both the parties 
in accordance with Article 46 of the Articles of 
Association of the Company. On the same day 
R. S. Chandak made an application to the Com¬ 
pany for registering his name as the holder of 
the shares. As, however, the application was not 
accompanied by a share certificate, it was return¬ 
ed to R. S. Chandak on 26-4-1941. In the mean¬ 
time Jairam died and the Company asked his 
heirs, who are respondents Nos. 2 to 4 before us, 
for production of letters of administration for 
grant of the duplicate share certificate. 


(ii) the instrument is executed by the trans¬ 
feror and the transferee; and 

(iii) the instrument is delivered to the 
company along with the scrip. (Para 9) 

It is immaterial in this connection that the 
company does not demand a proper stamp. 
The condition, creating as it does a statutory 
liability, cannot be waived and its breach 
would debar the company from registering 
the transfer. Nor does the fact that the in¬ 
strument could be validated under the proviso 
(a) of S. 35, Stamp Act, 1899. make it enforce¬ 
able until the necessary stamp duty and 
penalty are paid. Section 36, Stamp Act, has 
no application to such a case as the proceed¬ 
ings before the company are not of a judicial 
character such as is contemplated therein. 

(Para 9) 

Anno: Companies Act, S. 34 N. 2, 4. 

(d) Companies Act (1913), S. 34 (4) and (5) — 

Refusal to transfer. 

Application for registering transfer of 
shares returned by company within one 
month of the date of its presentation — This 
is tantamount to an intimation of the refusal 
to register transfer of shares — Moreover, 
under sub-s. (5) a breach of sub-s. (4) only 
entails a penalty and does not entitle trans¬ 
feree to an automatic rectification of the 
register. (Para 10) 

Anno: Companies Act, S. 34 N. 4. 

CASES REFERRED: Paras 

(A) (’72) 17 WR 364: 8 Beng LR 433 4 

(B) (V12) AIR 1925 PC 155: 87 Ind Cas 313 

(PC) 4 

(C) (V39) AIR 1952 Nag 357: ILR (1952) 

Nag 471 (FB) 4 

(D) (V26) AIR 1939 Nag 122: ILR (1939) 

Nag 124 4 

(E) (V40) AIR 1953 SC 385: 1954 SCR 117 (SC) C 

(F) (V23) AIR 1936 Rang 52: 162 Ind Cas 127 8 


(3) As there was delay in the disposal of the 
matter 'R. S. Chandak applied to the District 
Judge under S. 38. Companies Act for rectifica¬ 
tion of the register of members. The District 
Judge held that letters of administration demand¬ 
ed by the Company from Jairam’s heirs were not 
necessary and directed rectification of the register 
subject to R. S. Chandak furnishing an indemnity 
bond for Rs. 1500/- with two sureties to the satis- 
1 action of the Court. The Company preferred an 
appeal to this- Court. It was heard by Niyogi J. 
who passed the following order: 

“The proper order in this case would, in my 
opinion, be— 

(1) to direct the transferee to furnish, unless 
he had already furnished, an indemnity bond 
for Rs. 1500/- with two sureties to the satis¬ 
faction of the lower Court within one month 
from the date that this record is received in 
the lower Court, 

(2) to direct the transferee to take back the 
instrument of transfer and to present it duly 
stamped at the office of the Company. 

The indemnity bond after it is executed in 
Court will be delivered to the Company and 
the Company shall issue the duplicates of the 
lost certificates and deliver them to the trans¬ 
feree so that he might produce them for regis¬ 
tration as required by Article 52 of the Articles 
of Association.” 


rhe validity of this order is contested in this 
ippeal. 

(4) A preliminary objection was taken by the 
earned counsel for respondent No. 1 that this 
ipo^al is not maintainable as the order of Niyogi 
r.‘is not a ‘judgment’ within the meaning of 
11. 10 of the' Nagpur Letters Patent. The defini 
ion of the term ‘judgment’ given by pouch C.. J. 
n the leading case of — ‘Justices of the Pea 
or the Town of Calcutta v. Oriental Gas Co., it 
VR 364 (A), although not exhaustive, has becon 
classical. According to him, a judgment is 
“a decision which affects the merits of the ques¬ 
tion between the parties determining some ng 
of liability. It may be either final or prelimina y 
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or interlocutory, the difference between them 
being that a final judgment determines ihe 
whole cause or suit, and a preliminary or inter¬ 
locutory judgment determines only a part of it, 
leaving other matters to be determined.” 

This is a restrictive definition and as it confines 
a ‘judgment’ to the determination of a legal right 
or liability, in effect it makes a ‘judgment’ co¬ 
extensive with a ‘decree’ as defined in S. 2(2), 
Civil P. C.. 1908. This was also the interpreta¬ 
tion that was given in this Court to the dictum 
of their Lordships of the Privy Council in — 
4 Sevak Jeranchod Bhogilal v. Dakore . Temple 
Committee’, A. I. R. 1925 P. C. 155 (B), and was 
the accepted view of the Court until it was 
reversed by the Full Bench decision in — ‘Mano- 
har v. Baliram’, AIR 1952 Nag 357 (C), which 
has given an extended meaning to the term 
"judgment’ in Cl. 10 of the Letters Patent. The 
•case of — 'Secy, of State v. Mst. Geeta’, AIR 
1939 Nag 122 (D>, related to a case of an award 
under the Workmen’s Compensation Act and is 
• listinguishable from the instant case. So also 
the other rulings brought to our notice, including 
the decisions of their Lordships of the Privy 
Council, wnich deal with an award under the 
Land Acquisition Act are not relevant in This 
connection. 

The question in the instant case turns upon 
the interpretation of the order and if it has con¬ 
clusively determined, so far as concerns this 
Court, some question between the parties, which 
forms an integral part of the process leading to 
the final decision of the lis, the order will be a 
‘judgment’ within the meaning of Cl. 10 of the 
Letters Patent and an appeal therefrom would be 
competent. 

(5) As we read the order of Nivogi J., it has 
finally determined one question involved in the 
lis, viz., the right of the heirs of Jairam to obtain 
a duplicate share certificate without production of 
the letters of administration. Since the appli¬ 
cation for registering a transfer of the shares is 
required under law to be accompanied by a scrip, 
the order in question has, in effect, decided the 
question of its maintainability, which is not merely 
a procedural or an ancillary matter. In our 

■ opinion, therefore the order constitutes a judg¬ 
ment within the meaning of Cl. 10 of the Letters 
Patent and the present appeal is competent. 

(6) The order of Niyogi J. proceeds on the 
basis that after transfer of the shares, no title or 
right remained vested in Jairam and, therefore, 
the demand of the Company for production of 
letters of administration or a succession certifi¬ 
cate by his heirs was not justified. This, in our 
opinion, is not a correct view of law. The law on 
the subject has been stated in Halsbury’s Laws of 
England, Vol. 5, 1949 Edn., para 496, p. 289 thus: 

“Until the instrument of transfer is registered the 
transfer is not. complete; the transferor is the 
legal owner of the shares, and, if they are r.ot 
fully paid, is liable to pay all the calls made 
thereon, while his name remains on the register 
of members. But a transferee who has ac¬ 
cepted the transfer, though he has not execut¬ 
ed it, is liable to indemnify the transferor as 
from its date. 

XXX X 

The transferee is the proper person to apply 
for registration; but the transferor may also 
apply. On the application of the transferor of 
any share, the company must enter in its regis¬ 
ter of members the name of the transferee in 
the same manner and subject to the same con¬ 
ditions as if the application for the entry were 


made by the transferee; but this does not affect 
the transferee’s duty to obtain registration. The 
transferor may enforce the registration by 
obtaining an order for rectification of the regis¬ 
ter.” 

That until the transfer is registered, the trans¬ 
feror is a trustee who holds the shares for the 
benefit of the transferee has also been recognised 
by their Lordships of the Supreme Court in — 
•dathalone v. Bombay Life Assurance Co.’, AIR 
1953 SC 385 (E>. Jairam, therefore, continued to 
be the legal owner of the shares, and after his 
death the same right inheres in his heirs. It 
cannot consequently be urged that respondents 
Nos. 2 to 4 were not competent, after the trans¬ 
fer. to obtain letters of administration. The deamnd 
of the Company in that behalf, therefore, cannot, 
on that account, be held to be invalid. 

(7) The relevant Articles of the Articles of 
Association of the Company, in this connection, 
are 49 and 50 which are reproduced below: 

“49. The executors or administrators of a 
deceased member (whether European, Hindu, 
Mahomedan, Parsi or otherwise, not being one 
of two or more joint-holders) shall be the only 
persons recognised by the Company as having 
any title to the shares registered in the name 
of such member, but the Company shall not be 
bound to recognize such executors or admini¬ 
strators unless such executors or administrators 
shall have first obtained Probate or Letters cf 
Administration, as the case may be, from a duly 
constituted Court in British India; provided 
that, in any case where the Directors in their 
absolute discretion think fit, the Directors may 
dispense with production of Probate or Letters 
of Administration, and, under the next Article, 
register the name of any person who claims to 
be absolutely entitled to the shares standing in 
the name of a deceased member, as a member. 

50. Any person becoming entitled to shares in 
consequence of death, lunacy, bankruptcy or 
insolvency of any member, or the marriage of 
any female member, or by any lawful means 
other than by a transfer in accordance with 
these presents, may, with the consent of the 
Board (which they shall not be under any 
obligation to give) upon producing such evi¬ 
dence that he sustains the character in respect 
of which he proposes to act under this Article, 
or of his title, as the Directors think sufficient, 
either be registered himself as the holder of the 
shares or elct to have some person nominated 
by him and approv'd by the Directors registered 
as such holder; provided, nevertheless, that if 
such person shall elect to have his nominee 
registered, he shall testify the election by exe¬ 
cuting to his nominee an instrument of transfer 
in accordance with the provisions herein con¬ 
tained, and, until he does so, he shall not be 
freed from any liability in respect of the shares.” 

(8) These Articles entitled the Company to 
demand letters of administration from the heirs 
of the deceased member, although the Directors 
may dispense with their production under Article 
50. In — ‘Kasiviswanathan v. Indo-Burma Petro¬ 
leum Co., AIR 1936 Rang 52 (F), it was doubt¬ 
less observed by Braund J. that such clauses while 
appropriate to 

“a system such as that prevailing in England 
under which a legal title from a deceased 
person can only be traced either through pro¬ 
bate or letters of administration, are hardly 
appropriate to a system under which a legal 
title by devolution may be obtained, apart 
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altogether from and without either probate or 
letters oi administration. 


A. I. B* 


However, he also held that if the demand of the 
Company is not tainted by fraud, it cannot be a 
ground of challenge under S. 38, Companies Act. 
In this connection, he observes: 

“The question is whether the company insists 
upon its present view with or without ‘suffi¬ 
cient cause’. It is I think axiomatic and needs 
no authority to establish or support the propo¬ 
sition that a member of the company and those 
claiming through him are bound by the Com¬ 
pany s Articles of Association. It forms contract 
between them and, speaking generally, I do not 
think that in any case in which the company 
and its Directors literally and ‘bona fide’ carry 
out the provisions of the Company’s Articles of 
Association it or they can ever be said to be 
acting ‘without sufficient cause’. It is, I think, 
a misreading of those words in S. 38, Com¬ 
panies Act, to suppose that they confer upon 
tlie Court jurisdiction to make a roving inquiry 
as to whether what has happened is desirable 
or even reasonable. 

What they mean, I think, is that they catch 
all cases, other than that of fraud, in which 
the name of the person entitled to be entered 
in the register is kept off the register by l he 
Directors for a reason which cannot be justified 
by the Articles. The right of transfer and the 
phenomenon of transmission of share are (sub- 


cannot be waived and its breach would debar the* 
Company from registering the transfer. Nor does! 
Lixe^ tact that the instrument could be validated 
under the proviso (a) of S. 35, Stamp Act, 1899 
maxe it enforceable until the necessary stamp 
c uty and penalty were paid. Section 33, Stamp 
Act has no application to the instant case as the 
proceedings before the Company were not of a 
judicial character such as is contemplated therein. 

(10) It was, however, contended that as a 
default was made in intimating the refusal to 
register the transfer in excess of the period speci¬ 
fied in sub-s. (4) of S. 34, Companies Act, the 
Company was bound to register the transfer. In 
this connection it may be noted that the applica¬ 
tion for registering the transfer was returned by 
the company within one month of the date of 
its presentation. This was tantamount to an 
intimation of the refusal to register the transfer 
of the shares. It is also clear from sub-s. (5) 
that a breach of sub-s. (4) only entails a penalty 
and does not entitle the transferee to an auto¬ 
matic rectification of the register. 

(11) In the view that we have taken, the appeal 
is allowed and the application of respondent No. 

1 under S. 38, Companies 'Act, is dismissed with 
costs throughout. Counsel’s fee Rs. 50/-. 


B/K.S.B. 


Appeal allowed 


ject to the Articles and in the case of a private 
company to certain statutory provisions) inhe¬ 
rent. But where by the contract of membership 
restrictions and conditions have been imposed 
in the Articles themselves and those restrictions 
and conditions are insisted upon by the com¬ 
pany, I do not think that the company can in 
insisting upon them be held to act ‘without 
sufficient cause’ within the meaning of S. 38, 
Indian Companies Act.” 

The instant case is governed by these principles, 
and consequently the demand of the Company 
for production of letters of administration could 
not be a ground of attack in the proceedings 
under S. 38, Companies Act. This conclusion is 
not affected by the fact that the heirs of Jairam 
do not claim any interest in the shares in ques¬ 
tion, for the Company is entitled to claim immu¬ 
nity not only from them but also from the rest 
of the world. 

(9) Section 34 (3), Companies Act, is relevant 
in this connection and is reproduced below: 
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MUDHOLKAR AND CHOUDHURI JJ. (25-1-1954) 

Mathuradas, Applicant v. The State. 

Criminal Revn. Appln. No. 70 of 1953, from 
order of S. J., Nagpur, D/- 8-12-1952. 

(a) General Clauses Act (1897), S. 3(29) — 
Government notification is not “law”. 

It is not right to deduce the meaning of 
the term “law” from the definition of the 
term “Indian law” in S. 3(29). However, even 
if the definition of “Indian law” in the Gene¬ 
ral Clauses Act is accepted as the definition 
of “law” in force in the territory of India a 
notification cannot be said to be included 
within it. (Para 3) 

(b) Evidence Act (1872), Ss. 57 and 78 — Gov¬ 
ernment notification published in Government 
Gazette — Proof of. 


“It shall not be lawful for the company to regis¬ 
ter a transfer of shares in or debentures of 
the company unless the proper instrument of 
transfer duly stamped and executed by the 
transferor and the transferee has been delivered 
to the company along with the scrip. 
XX X x” 

It is thus contemplated by the Companies Act 
that the following conditions must be fulfilled 
before the Company can lawfully register a 
transfer, viz., that 

(i) the instrument of transfer is duly stamped; 

(ii) the instrument is executed by the trans¬ 
feror and the transferee; and 

(iii> the instrument is delivered to the com¬ 
pany along with the scrip. 

In the instant case conditions (i) and (iii) were 
not fulfilled and consequently the Company was 
not legally competent to register the transfer. It 
is immaterial in this connection that the Com¬ 
pany did not demand a proper stamp. The con¬ 
dition, creating as it does a statutory liability, 


In a revision application the applicant 
raised the contention that the retail price of 
yarn with regard to which the applicant was 
said to have committed an offence, fixed by 
the Textile Commissioner, Madhya Pradesh, 
had not been proved. It was contended on 
behalf of the State that this price was speci¬ 
fied in Notification No. 745-G-STYC (M. P.), 
dated 4-2-1950, published in the Madhya Pra¬ 
desh Gazette, dated 10-2-1950 and that the 
Court should take judicial notice of that noti¬ 
fication. 

Held that in the circumstances a Court is 
not, under S. 57, Evidence Act, entitled to take 
judicial notice of a notification published in 
the Gazette and that the fact of the publica¬ 
tion of the notification has to be proved in 
the manner provided for in S. 78, Evidence 
Act. AIR 1928 All 355; AIR 1949 Mad 459, 
Rel. on. (Para 4) 

Anno: Evid. Act, S. 57, N. 1; S. 78 N. 2. 
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CASES REFERRED: Paras 

(A) (V15) AIR 1928 All 355: 107 Ind Cas 578 3 

(B) (V36) AIR 1949 Mad 459: 50 Cri LJ 641 3 

M. R. Bobde and A. S. Bobde, for Applicant; 
W. B. Pendharkar, Govt. Pleader, for the State. 

ORDER: This case has been referred to a Divi¬ 
sion Bench by one of us (Mudholkar J.) for con¬ 
sideration of the question as to whether a Court 
is entitled to take judicial notice of a notification 
fixing the retail price of yarn under the Cotton 
Textiles (Control) Order, 1948, published in the 
Madhya Pradesh Gazette. 

(2) It is argued on behalf of the State that a 
notification published in a Gazette is a part of 
the law of the land and that under S. 57(1), Evi¬ 
dence Act, a Court is bound to take judicial notice 
thereof. 

(3) The term “law” has been defined thus in 
Art. 13(1) (a) of the Constitution: 

“ ‘law” includes any Ordinance, order, bye-law, 
rule, regulation, notification, custom or usage 
having in the territory of India the force of 
law.” 

but that definition is only for the purpose of Art. 
13(1) (a) of the Constitution. Again the term 
“existing law” has been defined thus in Art. 
366(10) of the Constitution: 

“ ‘existing law’ means any law, Ordinance, order, 
bye-law, rule or regulation passed or made be¬ 
fore the commencement of this Constitution by 
any Legislature, authority or person having 
power to make such law, Ordinance, order, bye¬ 
law, rule or regulation.” 

but that definition is for the purpose of the Con¬ 
stitution only. The term “Indian law” is defined 
thus in S. 3(29), General Clauses Act, 10 of 1897: 

“ ‘Indian law’ shall mean any Act, Ordinance, Re¬ 
gulation, rule, order or bye-law, which before the 
commencement of the Constitution had the 
force of law in any Province of India or part 
thereof, and thereafter has the force of law in 
any Part A State or Part C State or part there¬ 
of, but does not include any Act of Parliament 
of the United Kingdom or any Order in Coun¬ 
cil, rule or other instrument made under such 
Act.” 

It would not be right to deduce the meaning of 
the term “law” from this term. However, one 
thing is clear that even if the definition of 
“Indian law” in the General Clauses Act is ac¬ 
cepted as the definition of “law” in force in the 
territory of India a notification cannot be said to 
be included within it. We are in respectful agree¬ 
ment with the view taken by Sulaiman J. in —■ 
‘Collector of Cawnpore v. Jugal Kishore’, AIR 
1928 All 355 (A) to the effect that judicial notice 
of a Government notification cannot be taken by 
the Court under S. 57, Evidence Act, but the pro¬ 
duction of the Gazette printed under the autho¬ 
rity of the Government will be sufficient proof of 
the notification under S. 78, Evidence Act. The 
same matter has been considered though from a 
slightly different angle by Subba Rao J. in — 
‘Public Prosecutor v. Thippayya’, AIR 1949 Mad 
459 (B). The learned Judge in that case observed 
as follows: 

“Though a Court should take judicial notice of 
the facts mentioned in S. 57, it could only take 
such notice if unimpeachable books or docu¬ 
ments are put before it or otherwise accessible 
for its reference. Under the last paragraph of 
the section, the Court is given the discretion to 
refuse to take judicial notice of any fact unless 


such person calling upon the Court to take any 
judicial notice of such fact produces any such 
book or document as it may be necessary to en¬ 
able it to do so.” 

Thus, according to the learned Judge, even where 
a Court is required to take judicial notice it can 
refuse to do so unless the document essential for 
taking notice thereof is produced. That is to say, 
in a case like this, the State Gazette. 

(4) In the circumstances, therefore, we are of 
opinion that a Court is not entitled to take judi¬ 
cial notice of a notification published in the 
Gazette and that the fact of the publication of 
the notification has to be proved in the manner 
provided for in 8. 78, Evidence Act. 

B/V.S.B. Answer accordingly. 
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SINK A C. J. AND HIDAYATULLAH J. (8-3-1954) 

Anjan Tatha, Plaintiff-Appellant v. Pyareram 
Janak Ram and others, Defendants-Respondents. 

Second Appeal No. 112 of 1943, from appellate 
decree of Civil J., Sarangarh, D/- 26-5-1944. 

tC. P. Slates (Administration) Order (1947) — 
Validity of Order and of notification No. 112-IB 
D/- 23-12-1947 — (Extra-Provincial Jurisdic¬ 

tion Act (1947), S. 7(2) ) — (Letters Patent (Nag¬ 
pur), Cl. 11). 

The notification No. 112-IB, which was 
issued under the Extra-Provincial Jurisdiction 
Act and by virtue of which the C. P. States 
(Administration) Order was enacted, was per¬ 
fectly valid and consequently the said Order 
was validly passed. The validity of the Order 
cannot be questioned either on the ground 
of want of prior sanction of the Central 
Government or on the ground that C. P. 
Government arrogated to itself the functions 
of the Governor General when it extended the 
jurisdiction of the High Court to the C. P. 
States. (Paras 12, 16, 17, 18, 24) 

CASES REFERRED: Paras 

(A) (’53) Cri. Revn. No. 541 of 1952, D/- 

14-5-1953 (Nag) 15 

(B) (V38) AIR 1951 SC 253: 1951 SCR 474 

(SC) 17 

L. P. Verma, for Appellant; A. P. Sen for Res¬ 
pondents; T. P. Naik, Addl. Govt. Pleader, for 
the State. 

ORDER OF REFERENCE 

CHOUDHURY J.: (15-1-54) 

This appeal is directed against the judgment of 
the District Judge Sarangarh, which was deli¬ 
vered on 26-5-1944. On that date, the Court of 
the District Judge, Sarangarh, was not subject io 
the appellate jurisdiction of the Nagpur High 
Court. An appeal was filed on 31-8-1944 before 
the High Court Judge of the State of Sarangarh. 
At the material time when the Sarangarh State ac¬ 
ceded, the appeal was pending before the Union 
High Court at Raigarh. It was apparently trans¬ 
ferred to this High Court under Cl. 9(2) of the 
Central Provinces States (Administration) Order, 
1947. 

(2) A preliminary objection has been raised by 
the learned counsel lor the respondent that the 
Central Provinces States (Administration) Order, 
1947, was unconstitutional, because the notification, 
under S. 4 of the Extra-Provincial Jurisdiction. 


L 
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Act was ultra vires the Central Government as 
it was issued before the Act itself came into 
force, and also that the Central Provinces Gov¬ 
ernment could not extend the appellate jurisdic¬ 
tion of this High Court. 

Such jurisdiction could have been extended by 
the Governor-General alone under S. 230, Govern¬ 
ment of India Act. In the absence of such an 
order the High Court should have refused to exer¬ 
cise its appellate jurisdiction in relation to and 
over the Courts situate in the Acceding States in 
respect of cases betwe< n the date of accession, 
i.e., 1-1-1948 and the date of merger, i.e.. 1-8-1949. 
The present appeal was sent to this High Court 
from the Union High Court on 6-2-1948. 

(3) The High Court of Judicature at Nagpur 
did not have appellate jurisdiction over the Courts 
cl the ex-Feudatory State of Sarangarh till the 
State merged on 1-8-1949. (See the States Mer¬ 
ger (Governors’ Provinces) Order, 1949). This 
Order was made in exercise of the powers con¬ 
ferred on the Governor-General by the amended 
S. 290A, Government of India Act. 

(4) These States were’subject to the suzerainty 
of the Crown before the Indian Independence Act 
of 1947 came into force on 15-8-1947. This In¬ 
dependence Act was enacted for the setting up in 
India of two independent Dominions. The terri¬ 
tories of the two Dominions were defined by S. 2 
of the Act. Under S. 7 of the Act, the suzerainty 
of His Majesty over the States lapsed and with 
it all treaties and agreements in force. As a re¬ 
sult. the ex-Feudatory State of Sarangarh be¬ 
came an area out of the Dominion of India. In 
other words, the State of Sarangarh became a 
sovereign independent country by itself, but a pro¬ 
vision was made in the Act under S. 2(4) for ac¬ 
cession of the Indian States to either of the two 
Dominions. 

(5) The Ruling chief executed an instrument of ac¬ 
cession on 14-12-1947 in the form set out as Ap¬ 
pendix XI to the White Paper on the Indian 
States issued by the Government of India. As 
a result of this accession the governance of the 
State was transferred to the Dominion of India. 

(6) Section 9, Indian Independence Act, con¬ 
ferred power on the Governor-General to make 
adaptations of the Government of India Act, 1935, 
and make other consequential orders varying the 
constitution, powers and jurisdiction of the Legis¬ 
latures, Courts and other authorities and create 
new Legislatures, new Courts and other new 
authorities. In exercise of the powers con¬ 
ferred on him. the Governor-General issued the 
India (Provisional Constitution) Order. 1947, on 
14-8-1947 whereby the Government of India Act, 
1935. was adapted and modified to meet the 
exigencies of the situation created on account of 
the setting up of the two Dominions. 

(7) Under S. 224 (2), Government of India Act, 
the High Court had no jurisdiction to question any 
judgment of any inferior Court which was not 
otherwise subject to its appellate and revisional 
jurisdiction. Section 219(3), Government of India 
Act, excluded the States from the jurisdiction 
of the High Courts in India. Section 223 of the 
Act continued the Letters Patent and the existing 
jurisdiction of the High Courts and the respec¬ 
tive powers of the Judges were continued. 

The Nagpur High Court, under Cl. 11 of the 
Letters Patent, has appellate jurisdiction over the 
territory comprised within the Central Provinces. 
This jurisdiction continued by the Governor- 
General’s Order. Thus the Governor-General was 
alone competent to extend the jurisdiction of the 


High Court for the acceding States under powers 
conferred by S. 9(1) (i) of the Indian Indepen¬ 
dence Act. The appellate jurisdiction could be 
extended to the areas comprised within the ac¬ 
ceding States by an Order of the Governor-Gene¬ 
ral under S. 230 of the Act. 

(8) The Central Provinces Government in 
making the Central Provinces States (Adminis¬ 
tration) Order, 1947, arrogated to themselves the 
functions which were expressly reserved to the 
Governor-General. In support of my view, I 
would refer to the Madras High Court (Extension 
of Jurisdiction to Coorg) Order, 1948, which ex¬ 
tended the jurisdiction of the Madras High Court 
to the Chief Commissioner’s Province of Coorg. 
This Order was passed by the Governor-General 
under the above power. 

(9) No doubt, the Central Government could 
under S. 3(2), Extra-Provincial Jurisdiction Act, 
(Act No. 47 of 1947) delegate extra-provincial 
jurisdiction to the Provincial Government, but by 
the proviso (i) to the notification dated 23-12-1947 
issued under S. 4 ‘ibid’ the Central Government 
made an express reservation that the exercise of 
the power delegated to the Provincial Government 
shall be subject to the control of the Central 
Government. The Provincial Government was, 
therefore, bound to take the approval of the Cen¬ 
tral Government before issuing the Central Pro¬ 
vinces States (Administration) Order, 1947, under 
which they extended the jurisdiction of the Nag¬ 
pur High Court to the States. 

(10) There is another flaw in the notification 
under S. 4 of the Extra-Provincial Jurisdiction 
Act. 1947, by which the Central Provinces Gov¬ 
ernment purports to have derived its authority 
in issuing the Central Provinces States (Adminis¬ 
tration) Order, 1947. The parent Act received the 
assent of the Governor-General and became law 
on 24-12-1947. but the notification was issued on 
23-12-1947. The notification was, therefore, in¬ 
valid. Consequently, no powers could have been 
validly delegated to the Provincial Government, 
and as such, the latter was not competent to 
make the Central Provinces States (Administra¬ 
tion) Order, 1947, on 31-12-1947. 

Under the circumstances, it is doubtful if the 
Nagpur High Court could have exercised its ap¬ 
pellate jurisdiction in relation to and over Courts 
situate in Sarangarh and other States from 1-1- 
1948 which was the date of accession till 1-8-1949, 
the date of merger. As it involves an important 
question of the exercise of its appellate jurisdic¬ 
tion by the Nagpur High Court over the Courts 
situate in the acceding States during the period 
mentioned above, I refer the case to the Honour¬ 
able the Chief Justice with a recommendation 
that it be placed before a Bench of two Judges. 

JUDGMENT 
HIDAYATULLAH J.: 

(11) This second appeal is before a Divisional 
Bench on a reference by Choudhuri J. It was filed 
on 31-8-1944 in the High Court, Sarangarh State, 
against the judgment and decree of the District 
Judge. Sarangarh. It was pending in the Union 
High Court. Raigarh, when it was transferred to 
this High Court on 6-2-1948 under Cl. 9(2) of the 
Central Provinces States (Administration) Order, 
1947. That Order came into force on 1-1-1948. 

(12) In the opinion of the learned single Judge, 
the notification No. 112-IB, which was issued un¬ 
der the Extra-Provincial Jurisdiction Act, ly^/ 
(47 of 1947) and by virtue of which the said Ad¬ 
ministration Order was enacted, was defective in 
so much that it was dated 23-12-1947, when the Act 
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itself came into force on 24th ‘idem’. The learned 
Judge was also of the view that the Central Pro¬ 
vinces Government arrogated to itself the func¬ 
tions of the Governor-General when it extended 
the jurisdiction of this High Court to the Saran- 
garh State, by the Administration Order, and that 
it should at least have obtained the sanction of 
the' Governor-General as contemplated by the 
notification (proviso (i) ). The learned Judge 
pointed out that the correct procedure was to 
pass an Order like the Madras High Court (Exten¬ 
sion to Coorg) Order, 1948. 

(13) After considering the matter very careful¬ 
ly, I am of opinion that, with all due respect, 
these conclusions cannot be supported. 

(14) The first point presents hardly any diffi¬ 
culty. Prior to the Extra-Provincial Jurisdiction 
Act, 1947, there was the Extra-Provincial Juris¬ 
diction Ordinance (15 of 1947) which was repealed 
by S. 7 of the Act. That section itself solves 
the difficulty. It reads: 

“7(1) The Extra-Provincial Jurisdiction Ordi¬ 
nance, 1947, is hereby repealed. 

(2> Any order made, anything done or any 
action taken in exercise of any power conferred 
by or under the said Ordinance shall be deem¬ 
ed to have been made, done or taken in exer¬ 
cise of powers conferred by or under this Act 
as if this Act had commenced on the 27th day 
of August 1947.” 

(15) The Central Government issued the noti¬ 
fication not only in exercise of the powers derived 
from the Act but also of “all other powers en¬ 
abling it in this behalf”. These words were con¬ 
sidered by me in — ‘Hirasa v. The State’, Cri. 
Revn. No. 541 of 1952, D/- .14-5-1953 (Nag) (A) to 
be wide enough to enable the notification to be 
Issued under powers derived from many sources. 
This is what I said: 

“It was next contended that the price of Rs. 
3/8/- was fixed by a notification issued on 23-12- 
1950 which was issued under the Supply and 
Price of Goods Ordinance, 1950 (26 of 1950). 
That Ordinance ceased to be law on the mid¬ 
night between the 22nd and 23rd December as 
the Act came into force from the first moment 
of 23-12-1950. The notification mentions the Ordi¬ 
nance but goes on to say: 

'and of all other powers enabling it in this 
behalf’ 

This is sufficiently wide to make it a notification 
under the Act.” 

(16) In the present case, the notification was 
prepared on the 23rd when the Ordinance was in 
force but was issued on the 24th when the Act 

I was in force. The words “all other powers en¬ 
abling it in this behalf” taken with sub-s. (2) of 
S. 7 of the Act quoted above enabled the notifica¬ 
tion to be prepared in advance. They were put 
in to bring the notification into force simultane¬ 
ously with the Act and the same purpose w 7 as in 
view in sub-s. (2) of section 7. Otherwise the 
notification would have been delayed. The sub¬ 
section removed any hiatus in the powers of the 
Central Government and their exercise. The 
power existed uninterrupted and the exercise of 
the power would, under S. 7(2) of the Act, be re¬ 
ferable to the Act even though a part of the 
action in exercise of it fell in a period of time 
prior to the Act. 

(17) Shri A. P. Sen referred us to the observa¬ 
tion of Das J. in — ‘State of Seraikella v. Union 
of India’, AIR 1951 SC 253 at p. 268 (B), where 


his Lordship observed about this notification as 
follows: 

“On 23-12-1947, the Central Government Issued 
a notification purporting to delegate its extra¬ 
provincial jurisdiction with respect to the plain¬ 
tiff States under the Extra-Provincial Jurisdic¬ 
tion Act, 1947 (No. 47 of 1947) to the Govern¬ 
ment of Orissa which at once began to exercise 
extra-provincial jurisdiction over the seven 
States. It is not quite clear how there could 
be a delegation of jurisdiction before the Act 
came into force. 

Be that as it may, on 18-5-1948, another noti¬ 
fication was issued by the Central Government 
under Ss. 3 and 4 of the Extra-Provincial Juris¬ 
diction Act, 1947, cancelling the previous noti¬ 
fication with respect only to the State of Serai¬ 
kella and the State of Kharsawan and dele¬ 
gating its jurisdiction in or in relation to those 
two States to the Government of Bihar and 
on the same date the Government of Bihar 
after promulgating the Seraikella and Khar¬ 
sawan States Order assumed jurisdiction over 
them.” 

Shri Sen contends that these remarks conclude 
the matter. I do not agree. These remarks were 
not shared by the other Judges of the Bench and 
were not a final decision even by Das J. In my 
judgment, the notification was perfectly valid. 

(18) The Administration Order cannot be ques¬ 
tioned on the ground of want of prior sanction of 
the Central Government. The need for sanction, 
it is suggested, arises under proviso (i) in the 
notification. The first proviso in the notification 
speaks of ‘control’ and not ’prior sanction’. The 
Administration Order cannot be questioned on 
the ground that there was no prior sanction as) 
none was contemplated. The word ‘control’ has the i 
same meaning here as it had in S. 314 (1) of the 
Constitution Act, 1935. The Central Government 
could intervene and undo but there was no need 
for sanction at every stage. The Central Pro¬ 
vinces States (Administration) Order was one of 
several others which follow a pattern and it can¬ 
not be suggested that the Central Government 
was to be consulted for every action by all the 
State Governments. 

(19) This brings me to the second question whe¬ 
ther the Central Provinces Government could 
extend the appellate jurisdiction of this High 
Court to Sarangarh State. No doubt, under the 
Constitution Act, 1935, the jurisdiction of the High 
Court could only be extended by the Governor- 
General (See S. 230 as adapted by the India (Pro¬ 
visional Constitution) Order, 1947). The extra¬ 
provincial jurisdiction in that section, however, 
contemplated extension of the jurisdiction to an 
area ‘in India’ not forming part of that Province. 
India for the purpose of S. 230 as also the whole 
of Chapter II, Part IX, did not include the Ac¬ 
ceding States. Sub-section (3) of S. 219 provided 
a definition clause which reads: 

“In this Chapter, “India” means the territories 
comprised in the Governors’ Provinces and 
Chief Commissioners’ Provinces, and does not 
include any Acceding State.” 

The Constitution Act, 1935, made no provision in 
the chapter on the High Court for the Acceding 
States and consequently S. 230 ‘ibid’ did not apply 
to the extension of the jurisdiction of the High 
Courts to the Acceding States. 

(20) The Indian Independence Act, 1947 (10 and 
11 Geo. 6, Ch. 30) provided (S. 2(4) ) that the 
States could accede to either of the two Domi¬ 
nions created by the Act. The appointed date in 
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the Act was 15-8-1947. From that date the suze¬ 
rainty of His Majesty over the Indian States 
lapsed and all treaties, agreements, etc., also came 
to an end. 

(21' Prior, however, to the lapse of par- 
amountcy, negotiations with the States had re¬ 
sulted in their agreement to accede to the Indian 
Dominion and all the States barring three had ac¬ 
ceded to the Dominion by 15-8-1947. The Rulers 
executed Standstill Agreements and Instruments 
of Accession. Section 6 of the Government of 
India Act, 1935, cleared the way for such accession. 

(22) The Extra-Provincial Jurisdiction Ordi¬ 
nance and later the Act provided for the transi¬ 
tional period between accession and integration. 
Before the merger of the States, the Rulers had 
by their agreements transferred to the Govern¬ 
ment of India jurisdiction, power and authority 
in their States. The Dominion Government was 
empowered by the Extra-Provincial Jurisdiction 
Ordinance as well as the Act to exercise these 
functions and also to delegate its functions to the 
Provincial Governments. It was after this dele¬ 
gation that the Administration Order was passed. 

Clause 9 of that Order created the jurisdiction 
of this High Court in the States. That was sub¬ 
ject only to the Instruments of Accession which 
conceded the power subject to the Ruler's con¬ 
sent. It is not contended that the Instruments 
of Accession were not followed in creating the 
new jurisdiction nor is there anything to show 
this. There is also a presumption which I draw. 
Later, however, the Government of India Act, 
1935, was amended to introduce Ss. 290A and 
290B. These made way for integration and em¬ 
powered the Government of India to take over 
the complete governance of the territories of the 
States which had merged by signing of the Instru¬ 
ments of Merger on 14-12-1947. 

Consequent thereon, the States Merger (Gover¬ 
nors’ Provinces) Order, 1949. was issued and ap¬ 
plied from 1-8-1949 to these States. Till the com¬ 
plete merger and integration took place, the Gov¬ 
ernment of India Act, 1935, Part IX Chapter II, 
did not apply to the Acceding States. The cases 
of Rampur which was first integrated in a Chief 
Commissioner’s Province and of Cooch Bihar 
which integrated later are on a different footing. 
It was only after the States Merger (Governors’ 
Provinces) Order, 1949, was passed that it was 
provided that: 

“As from the appointed day, the States specified 
in each of the Schedules shall be administered 
in all respects as if they formed part of the 
Province specified in the heading of that Sche¬ 
dule; and accordingly, any reference to an Ac¬ 
ceding State in the Government of India Act, 
1935, or in any Act or Ordinance made on or 
after the apoointed day shall be construed as 
not including a reference to any of the merged 
States, and any reference in any such Act or 
Ordinance as aforesaid to a Province specified 
in a Schedule to this Order shall be construed 
as including the territories of all the States spe¬ 
cified in that Schedule.” 

The orders passed under the Extra-Provincial 
Jurisdiction Act, 1947, were continued in force by 
Cl. 4 of the Order but no order was to be made 
thereafter. 

(23) The analogy of the Madras High Court 
(Extension of Jurisdiction to Coorg) Order, 1948, 
is not apt in view of the history of Coorg for 
which there was a special provision in S. 97 of the 
Constitution Act, 1935. Coorg became a part of 
India in 1834. The Courts there were established 


under Regulation II of 1881 and it was being ad¬ 
ministered as a Scheduled District. Coorg was 
practically a Chief Commissioner’s Province with 
the Resident of Mysore as the Ex-officio Chief 
Commissioner. The order of the Governor-Gene¬ 
ral was necessary there as it was necessary for 
Lahore, East Punjab, etc. The analogy does not 
hold good in respect of Acceding States which 
were ‘outside’ India. 

(24) It would thus appear that the notification 
dated 23-12-1947 was perfectly valid, and conse¬ 
quently the Central Provinces States (Adminis¬ 
tration) Order, 1947, was validly passed. It would 
also appear that the provisions of Chapter II, 
Part IX, of the Government of India Act, 1935, 
in general and of S. 230 ‘ibid’ did not apply to 
the Acceding States between accession and 1-8- 
1949, when the States Merger (Governors’ Pro¬ 
vinces) Order, 1949, was applied. The appeal was 
thus rightly transferred to this Court on 6-2-194R 
under Cl. 9(2) of the Central Provinces States 
(Administration) Order, 1947. In any event, there 
is no bar ‘now’ in the way of this Court from 
hearing the appeal. The preliminary objection 
of Shri A. P. Sen must, therefore, fail. 

(25) As regards merits, there are none. The 
plaintiff as co-sharer claims his share of profits 
of the surrendered ‘bhogra’ lands. This he can¬ 
not do in view of the clear provisions of clause 13 
of the Wazib-ul-arz of the Sarangarh State. In¬ 
deed, the learned counsel for the appellant had 
nothing to urge about this. 

(26) The appeal fails and is dismissed but in 
view of the futile preliminary objection there 
shall be no order about costs. 

(27) SINHA C. J.: I agree. 

A/V.R.B. . Appeal dismissed. 
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HIDAYATULLAH AND R. KAUSHALENDRA 

RAO JJ. (28-9-1953) 

Basant Kumar Mishra and others, Defendants- 
Appellants v. Roshanlal Shrivastava, Plaintiff- 
Respondent. 

Second Appeal No. 641 of 1944 from appellate 
decree of Addl. Dist. J., Jabalpur, D/- 30-6-1944. 

(a) Contract Act (1872), S. 213 — Suit for ac¬ 
counts by agent against principal — Maintain¬ 
ability — (Accounts — Suit for, by agent against 
principal) — (Principal and agent). 

As the right of a principal to have an ac¬ 
count from his agent is founded on' the sta¬ 
tute, i.e., S. 213, Contract Act, such a. suit 
would always lie. But that does not warrant, 
the unqualified proposition that a suit by an 
agent for an account against his principal can 
never lie. (Para 17) 

Thus where A worked as an agent for B, 
a book-seller, on commission basis, canvassing 
in certain area for the sale of B’s books and 
did not know how many books were sold 
through his efforts as he could not keep any ac¬ 
counts of the transactions entitling him to 
the commission, and those accounts were ad¬ 
mittedly kept by B: 

Held that in these circumstances A could 
maintain an action for accounts against his 

principal B. < Para 18 > 

(2) that there was no justification in suen 

cases for insisting on a suit for a definite sum 
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by recourse to the procedure for interrogatories 
and discovery instead of a straightforward 
action for an account. Case law referred. 

(Para 18) 

Anno: Con. Act, S. 213 N. 4. 

(b) Limitation Act (1908), Arts. 120, 115 and 
€4 — Suit for accounts by agent against principal. 

While there is a specific article for a suit 
by a principal against his agent, there is no 
such article for the converse case. But a suit 
for accounts not covered by any specific arti¬ 
cle falls under Art. 120 and hence a suit for 
accounts by an agent against his principal 
would be governed by Art. 120. 19 Mad 425 
and 19 All 244, Ref. (Para 21) 

When a plaintiff is claiming, commission to 
which he would be entitled on an account 
being taken and not compensation in lieu of 
what he was entitled to under the contract, 
it is a suit for an account and not a suit 
for compensation for breach of contract. So 
Art. 115 has no application to the case. AIR 
1923 Cal 507 and AIR 1931 Mad 185 (2), Rel. 
on. (Para 20) 

Anno: Lim. Act, Art. 115 N. 1, 3; Art. 120 N. 15; 
Art. 64 N. 7. 

(c) Limitation Act (1908), S. 19 — Acknowledg¬ 
ment — What amounts to. 

In an answer to the request made by A 
for payment of what was due to him, B wrote 
“You should kindly send your claim to the 
Karyalaya immediately, so that it may be 
examined and the amount may be sent”: 

Held that the reply meant that E admitted 
his liability to A and was willing to pay the 
amount on examining the claim and it was 
thus a clear and absolute acknowledgment. 
(1877) 36 LT 98, Ref. (Para 21) 

Anno: Lim. Act, S. 19 N. 18. 

(d) Civil P. C. (1908), S. 34 — Suit for accounts 
by agent against principal — (Accounts — Suit 
for, by agent against principal). 

There is no warrant for the proposition that 
in a suit for accounts interest prior to the 
ascertainment of the account cannot be given. 

An agent ls liable to pay interest on failure to 
pay the money over at the request of the prin¬ 
cipal. Similarly, there is no excuse for the 
principal who, being in possession of accounts, 
could have struck the account when the de¬ 
mand was made by the agent and hence, in a 
suit against him by the agent for accounts, 
the award of interest from the date of demand 
till the institution of the suit is proper. 

(Paras 22, 23) 

The award of interest, thereafter, pendente 
lite and subsequent to the decree till realiza¬ 
tion is, however, a matter of discretion for the 
Court under S. 34. The proper stage for the 
exercise of that discretion is while passing the 
final decree. (Para 23) 

Anno: C. P. C., S. 34 N. 3, 4. 

CASES REFERRED: Paras 

(A) (V3) AIR 1916 Nag 70: 12 Nag LR 174 7 

(B) (’99) 60 Pun Re 1899: 6 Pun LR 1900 7 

(C) (V12) AIR 1925 Lah 100: 78 Ind Cas 959 7 

(D) (V14) AIR 1927 Lah 701: 104 Ind Cas 339 7 

(E) (V24) AIR 1937 Cal 359: ILR (1937) 2 Cal 

259 7 

(F) (V27) AIR 1940 Mad 504: ILR (1940) Mad 

296 7 


(G) (V33) AIR 1946 All 489: 224 Ind Cas 273 7, 18 

(H) (V20) AIR 1933 Lah 483 : 144 Ind Cas 505 8 

(I) (V24) AIR 1937 Sind 51: 30 Sind LR 371 9 

(J) (V25) AIR 1938 Mad 707: 177 Ind Cas 631 9 

(K) (1852) 68 ER 664: 9 Hare 627 11 

(L) (1862) 66 ER 681: 4 Giff 208 11 

(M) (1819) 56 ER 742: 4 Madd 373 12, 15 

(N) (1863) 46 ER 274: 2 De G J & S 1 13 

(O) (1827) 4 ER 888: 1 Bligh N S 312 13 

(P) (1807) 33 ER 297: 13 Ves Jun 276 13 

(Q) (1872) 27 LT 330 14 

(R) (1865) 34 LJ Ch 396: 13 WR 566 15 

(S) (1852) 68 ER 596: 9 Hare 471 15 

(T) (1862) 54 ER 1137: 31 Beav 258 15 

(U) (1863) 66 ER 785: 4 Giff 456 15 

(V) (1877) 4 Ch D 750: 46 LJ Ch 121 16 

(W) (1884) 50 LT 590 16 

(X) (V10) AIR 1923 Cal 507: 73 Ind Cas 17 19 

(Y) (V18) AIR 1931 Mad 185 (2): 54 Mad 654 20 

(Z) (’96) 19 Mad 425 21 

(Zl) (’97) 19 All 244: 1897 All WN 43 21 

(Z2) (1877) 36 LT 98: 2 Ex D 314 21 

(Z3) (’53) F. A. No. 10 of 1950, D/- 18-9-1953 

(Nag) 22 

(Z4) (’70-72) 14 Moo Ind App 209 (PC) 22 

(Z5) (’91) 18 Cal 616: 6 Sar 49 (PC) 22 

(Z6) (1915) 85 LJKB 115: 112 LT 1134 23 

(Z7) (1870) 10 Eq 393: 18 WR 821 23 

M. R. Bobde, V. K. Sanghi and N. P. Dwiwedi, 
for Appellants; M. Adhikari and A. P. Sen, for 
Respondent. 

ORDER OF REFERENCE 

MANGALMURTI J.: (1-10-1952) 

This second appeal involves the question of 
agent’s right to sue the principal for accounts. 
The learned counsel for the appellants contends 
that even ih those exceptional cases wherein it 
was held that the principal was liable to render 
accounts to the agent, the position of the former 
was that of an agent of the latter. He says this 
is an important question of law and he would re¬ 
quest for permission to file a Letters Patent Ap¬ 
peal in case the decision goes against his clients 
because of the importance of the question. 

Shri Adhikari agrees with Shri Bobde that it is 
an important question of law and that he would 
also request for permission to file a Letters Patent 
Appeal in case the decision goes against his client. 
In view of the importance of the question of law 
involved in this appeal and in order to save time 
I refer this appeal to my Lord the Chief Justice 
with a recommendation that it be placed before a 
Bench of two Judges under sub-r. (1) of R. 9 , 

Chapter I, Part I of the Rules of the High Court 
of Judicature at Nagpur. 

JUDGMENT: This second appeal is referred to 
the Division Bench by Mangalmurti J. on the 
ground that it involves an important question of 
law, namely, whether an agent can institute a 
suit against the principal for accounts. 

(2) The - facts giving rise t0 the Question may 
now be briefly stated. The suit was instituted by 
the respondent-plaintiff against the appellant-de¬ 
fendants on the following allegations. The defen¬ 
dants are the proprietors of Mishra Bandhu Kar¬ 
yalaya, a publishing concern of Jabalpur In 
October 1934, the defendants appointed the plain¬ 
tiff as their sole agent for the sale of their books 
and articles in the Narsimhapur sub-division. The 

^ as < to get commission on all books and 
..rticles sold in the said area from the above Kar¬ 
yalaya through any agency and in whatsoever 


i 
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manner. The rates of the commission were as 
detailed in para. 2(c) of the plaint. 


Later in 1935, according to the plaintiff, it was 
agreed between the parties that the plaintiff 
should get the cost of a signboard, the rent of the 
• book depot where the books were exhibited for 
sale and the price of wooden shelves to the extent 
of Rs. 15, Rs. 8 per month and Rs. 10 respectively. 
The nlaintiff worked as the sole agent of the 
defendants from October 1934 to August 1937 and 
spent Rs. 178 on the book depot. The plaintiff 
alleged that the defendants had with them the 
accounts of the sales in the Narsimliapur area in 
their possession and they were accordingly liable 
to render account. The plaintiff asked the de¬ 
fendants several times to settle the accounts but 
the defendants failed to do so. The suit out of 
which this appeal arises was accordingly insti¬ 
tuted. 


(3) The defendants admitted that the accounts 
of sales in the area were in their possession. They, 
however, denied that they appointed the plaintiff 
as their sole agent. They denied that the book 
depot opened at Kandeli had any concern with 
their Karayalaya. They asserted that it was the 
exclusive shop of the plaintiff opened by him with 
their help as he was then out of employment. 
They further pleaded that the plaintiff closed the 
shop after 8-8-1935 and asked the defendants to 
supply books to one Gajrajsingh. Books were sup¬ 
plied to the said Gajrajsingh from 8-8-1935 to 
4-7-1936 on the plaintiff’s standing surety for the 
regular payment of the price of books supplied 
to him. The plaintiff transferred the stock of books 
with him to the said Gajrajsingh and promised 
to realize the price from Gajrajsingh and pay it 
to the defendants. Gajrajsingh however did not 
pay the price of books supplied to him and there¬ 
fore the defendants demanded the same from the 
plaintiff. In answer to that demand, the plaintiff 
took up the position that he was an agent en¬ 
titled to commission. The defendants denied tnat 
there was any agreement to pay the plaintiff the 
price of signboard, the rent of the book depot and 
the price of an almirah. Finally, they pleaded 
that the plaintiff’s claim if any, was barred by 


limitation. 

m The plaintiff succeeded in both the Courts. 
The decree is that the defendants should render 
account to the plaintiff for the period 15-10-1934 
<- D 15-7-1937 and it orders the appointment Oi a 
commissioner to take account of the same. The 
plaintiff’s claim for Rs. 178 on account of rent 
of shop, signboard, etc., is also decreed. The 
lower appellate Court has awarded interest to the 
plaintiff on the amount found due at the rate of 
6 per cent, per annum from 17-5-1937 to the date 

of the final decree. 

(5) The defendants have come up in appeal and 


urge: 

(i> that the Courts erred in holding that the 
plaintiff was an agent and in rejecting the 
defence put forward by them; 

(iP that the suit by the plaintiff being one by 
an agent against the principal was not 

maintainable; 

(iii) that the suit was barred by limitation un¬ 
der Art. 115. Limitation Act; and 

(iv) that the lower appellate Court erred in 
awarding interest to the plaintiff from the 
date of the demand. 


(6) The first contention of the appellants really 
raises a question of fact. Both the Courts sub- 
'nnallv disbelieved the defence set up by the 
appellants, and accepted the version of the res¬ 


pondent. According to both the Courts, the res¬ 
pondent was the sole agent for the sale of the 
appellants’ books in the Narsimhapur sub-division, 
and the Courts also found that it was mainly 
due to his efforts that the books of the appellants 
got introduced in the schools in the Narsimhapur 
area. The two Courts also found that the shop 
at Narsimhapur, though it might have been called 
Krishna Book Depot and later Pustak Bhandar, 
was in fact a branch of the Mishra Bandhu Kara¬ 
yalaya opened for advertising the books of the 
appellants. 

The lower appellate Court definitely rejected the 
plea of the appellants that the respondent was 
the book-seller and the exclusive owner of the 
shop. It was found that the respondent was an 
agent who under the agreement was to canvass 
for commission for the sale of the books of the 
appellants and worked in that capacity till 15-7- 
1937. These are essentially findings of fact. There 
is no adequate reason for interfering with them 
in second appeal. So the appeal must be con¬ 
sidered on the footing that the respondent was 
an agent entitled to a commission from the ap¬ 
pellants on the sales effected in the Narsimhapur 
area. 

(7) The next question is whether the suit was 
not maintainable because it was instituted by an 
agent against his principal. On this point there 
Is a divergence of opinion. In — ‘Gopikisan v. 
Padmraj’, AIR 1916 Nag 70 at p. 71 (A) Mittra 
A. J. C. observed that an agent cannot bring a 
suit for accounts against his principal but only 
for the balance due upon an account. According 
to the learned Additional Judicial Commissioner, 
the agent alone is liable to render accounts and 
the principal is not. To the same effect are the 
decisions or dicta in — ‘Jowahar Singh v. Haria 
Mai’, 60 Pun Re 1899 (B); — ‘Gulam Qutab-ud-din 
Khan v. Faiz Bakhsh’, AIR 1925 Lah 100 (C); — 
‘Hanuman Baksh v. Balmukand’, AIR 1927 Lah 
701 (DR — ‘Narmada Chandra v. Maharaja 
Bahadur Singh Dugar’, AIR 1937 Cal 359 (E); — 
‘Mahadevi v. Sankara Menon’, AIR 1940 Mad 504 
(F) and — ‘Mirza Najm Effindi v. Kohinoor Foot¬ 
wear Co.’. AIR 1946 All 489 (G). 

(8) On the other hand, in — ‘Ram Lai Kapur 
& Sons v. Asian Commercial Assurance Co., Ltd.’, 
AIR 1933 Lah 483 (H) the plaintiffs who were in¬ 
surance agents were to be remunerated by com¬ 
mission calculated on the premia paid on all poli¬ 
cies effected or introduced through them. It was 
held that they were entitled to call on the defen¬ 
dants for rendition of accounts as that was the 
only relief which would enable the plaintiff satis¬ 
factorily to assert their rights. The ground of 
the decision was that while no doubt the plain¬ 
tiffs were aware of all policies effected or intro¬ 
duced through them, they could not certainly know 
which of those policies had lapsed, matured or 
had been forfeited. As it w-as not possible for 
them to calculate what commission would be 
pavable to them on policies effected through or 
introduced by them as agents of the Insurance 
Co., the suit was held maintainable. 

(9) According to the decision in — ‘Gulabrai 
Davaram v. India Equitable Insurance Co., hia, 
AIR 1937 Sind 51 (I), though an agent has no 
statutory right to have an account from his■_ Pf 
cipal nevertheless there may be circumstances 
rendering it equitable that the principal should 
account to the agent. Such a case may arise 
where all the accounts are in the possession oi 
the principal and the agent does not possess ac¬ 
counts to enable him to determine his cla ™ 
commission against his principal. The ob 
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tions in — ‘Ramchandra Madhavadoss Co. v. 
Moidunkutti Birankutti & Bros', AIR 1938 Mad 
707 (J) seem to imply that a suit for account 
does lie at the instance of an agent where the 
extent of dealings are not known to him or where 
he cannot be aware of the extent of the amount 
due to him unless the accounts of his principal 
are gone mto. 

(10) The statement of law in Halsbury is that 
an agent has a right to have an account taken, 
and where the accounts are of a simple nature 
they can be taken in an ordinary action in the 
Queen's Bench Division. (See Vol. 1, para 454). 
According to Bowstead, where the accounts bet¬ 
ween the principal and agent are of so compli¬ 
cated a nature that they cannot be satisfactorily 
dealt with in an action of law, the agent has a 
right to have an account taken in equity. See 
Article 79, Bowsteaa’s Digest of the Law of 
Agency, 11th Edn. The learned author of the 
14th Edn. of Story’s Equity Jurisprudence after 
saying that an agent is not generally entitled to 
accounting by his principal makes himself res¬ 
ponsible for the following statement: 

“There are usually exceptions to all rules, and 
where the principal has kept the accounts bet¬ 
ween him and his agent and the matters and 
things transacted in the course of the agency are 
within his own peculiar knowledge, the agent 
mav ask for accounting.” (Vol. II, p. 31, section 
617;. 

(11) In 1852 it was held that it by no means 
followed that because a principal was entitled to 
have an account taken in equity as against his 
agent, the agent had a similar right against his 
principal. See — ‘Padwick v. Stanley’, (1852) 68 
ER 664 (K). Notwithstanding this pronounce¬ 
ment, 11 years later a suit by an agent against 
his principal for accounts was entertained by the 
Vice-Chancellor • in — ‘Shepard v. Brown’, ( 1862 ) 
66 ER 681 (L). 

(12) In the last ruling the plaintiff’s case was 
that he was employed by the defendants to obtain 
orders for goods manufactured by them and that 
he was to be allowed remuneration in the shape 
of commission upon the amount of all goods sold 
under orders which were obtained through his ex¬ 
ertions. The plaintiff sought an account of all 
orders received and executed by the defendants 
through his exertions and to have it ascertained 
how much was coming to him for commission in 
respect of the goods so sold. Overruling the de¬ 
murrer that the plaintiff might recover in an ac¬ 
tion the whole amount of that commission which 
he was seeking to recover by account in the Equity 
Court, the Vice-Chancellor observed: 

“Where the case of the plaintiff is one in which 
he seeks an account of transactions and deal¬ 
ings with the defendants, the evidence of 
which transactions must remain principally, if 
not entirely, in the hands of the defendants, it 
is extremely difficult to say that, upon a bill 
seeking an account of that kind upon a case so 
stated, this Court has no jurisdiction to enter¬ 
tain it.” 

Reference w T as made to the decision in — ‘Mac¬ 
kenzie v. Johnston’, (1819) 56 ER 742 (M). In 
that case a bill was filed by the principal against 
an agent who was employed to sell goods for 
him. It was held that the plaintiff could only 
learn from the discovery of the defendants how 
they have acted in the execution of their agency, 
and it would be most unreasonable that he should 
pay them for that discovery if it turned out that 
they had abused his confidence. The same prin¬ 
ciple was made applicable to a suit by an agent 
against the principal. 


(13) The very next year the Appeal Court ir* 
Chancery ruled that a bill for an account in. 
equity by an agent against his principal for his. 
commission on orders obtained by the agent was 
demurrable. It was held that the fact that the 
agent may be ignorant of the orders did not 
entitle him to file a bill for an account of what 
was due to him for commission, but that his 
remedy was at law. According to Lord Justice 
Turner, in the absence of an allegation as to com¬ 
plication of accounts, the bill could not be enter¬ 
tained in equity. See — ‘Smith v. Leveaux’, (1863) 
46 ER 274 (N). The remedy at law was not how¬ 
ever doubted, though that remedy as is well 
known was not as efficacious as the equitable 
remedy in matters of account. See what was 
stated by Lord Redesdale in — ‘Attorney-General 
v. Mayor of Dublin’, (1827) 4 ER 888 at p. 898 
(O) about the old action of account and by Lord 
Chancellor Erskine in — ‘Corporation of Carlisle 
v. Wilson’, (1807) 33 ER 297 at p. 298 (P) about 
how the Court of equity assumed a concurrent 
jurisdiction in cases of account. 

(14) Finally, reference is necessary to a deci¬ 
sion in 1872: — ‘Blyth v. Whiffin’, (1372) 27 LT 
330 (Q). There the Vice-Chancellor observed: 

“With regard to that question, whether an agent 
can maintain a bill against his principal for 
an account, it is not necessary to go further 
than to say I entertain no doubt on the subject, 
x x x x if there are complicated ac¬ 
counts it is just as much open to the suit of 
the agent against the principal as on the part of 
the principal against the agent; but in neither 
case is it to be permitted unless there be a 
complicated account.” (p. 334). 

(15) It is not to the purpose of the present 
appeal to consider whether there was any limita¬ 
tion in the Court of Equity on the right of a 
principal to have an account against his agent 
or whether the fiduciary character between the 
two was not itself sufficient for the maintenance 
of such a claim. See — ‘Makepeace v. Rogers’, 
(1865) 34 LJ Ch 396 (R). But it may not be out 
of place to mention that the right of a principal 
to file in equity a bill for account against his 
agent was itself sustained on varying grounds at 

different times: — ‘(1819) 56 ER 742 (M)’; _ 

‘Phillips v. Phillips’, (1852) 68 ER 596 (S ); — 
‘Barry v. Stevens’, (1862) 54 ER 1137 (T) and —- 
‘Hemings v. Pugh’, (1863) 66 ER 785 (U). In — 
‘Barry v. Stevens (T)’ (supra) the bare relation¬ 
ship of principal and agent was not regarded as 
entitling the principal to come into equity for 
an account. 

(16‘ The old practice of bandying a suitor from 
Court to Court was brought to an end by the 
Judicature Acts. So the question whether in a 
particular case the suitor can claim account by 
a bill in equity or by an action at law has lost 
its old importance. The position now is that an 
action for an account can be maintained in any 
case in which equity or common law had jurisdic¬ 
tion formerly to order an account. As observed 
by Lord Justice James: 

“A man may now bring in the Chancery Divi¬ 
sion almost any variety of action which might 
have been brought in the Common Law Courts.” 
(See — ‘Warner v. Murdoch’, (1877) 4 Ch D 
750 at pp. 752-753 (V) ). 

It is no doubt provided for convenience that ac¬ 
tions for the taking of partnership and other 
accounts shall be commenced in the Chancery 
Division: (vide section 56, 15 & 16 Geo. V, c. 49). 
But the King’s Bench Division has power to order 
an account to be taken and exercises such powen 
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where the account is one of a simple character: 
See sections 18, 36, 43 and 59, 15 and 16 Geo. V., 
■c. 49; O. XV. R. 1, Rules of the Supreme Court 
(England) and — ‘Leslie v. Clifford’, (1884) 50 LT 
590 (W>. That the right of an agent to claim 
an account against his principal for the commis¬ 
sion due to him on orders received by his prin¬ 
cipal from the customers introduced by the agent, 
of which the plaintiff is not aware, is recognized, 
is evident from Bullen & Leake’s Precedents of 
Pleadings in Actions in the King’s Bench Division, 
10th Edn., pp. 59-61. 

(17) It is true that in India the right of a 
.principal to have an account from his agent is 

founded on the statute—S. 213 of the Contract 
Act. Such a suit would always lie. But that does 
jnot warrant the unqualified proposition that a 
]suit by an agent for an account against his prin- 
jcipal can never lie. The Indian decisions to the 
contrary, which are referred to above, cannot, if 
we may say with due respect, be regarded as lay¬ 
ing down a complete or an accurate statement of 
the law on the point. 

(18) In present case, it is not disputed that the 

plaintiff canvassed throughout the Narsimhapur 
area. The agent’s function was not to sell the 
books directly himself but to canvass for effecting 
the sales of the principal’s books. The agent does 
not know how many orders were placed with the 
principal and how many books were actually sold 
as a result of the agent’s efforts. In such cir¬ 
cumstances, the agent could not have with him 
any account of the transactions entitling him to 
the commission. Those accounts have admittedly 
been maintained’ by the principal. That in this 
type of a case the agent can maintain against his 
principal an action for an account is clear from 
the authorities already referred to._ See also Plead¬ 
ings by Sir Gilbert Stone, pp. 352-353 & 376-377. 
So there is no justification for insistence in this 
class of cases on a suit for a definite sum arrived 
at by recourse to the circuitous and comparatively 
dilatory procedure of interrogatories and discovery 
as suggested by Mathur J. in ■ Miiza Ida jm 
'Effind^v Kohinoor Footwear Co. (G)’ (supra) 
instead of a straightforward action for an ac¬ 
count. .. .. 

(19) Coming to the Question of limitation, we 

are of the view that Art. 115 has no application 
to the case because the present suit cannot be 
regarded as one for compensation for the breach 
of D a contract as provided for in that article, as 
observed by Ivlookeriee J. in IVld. ^fozahaial 
Ahmad v. * Md. Azimaddin Bhuinya’, AIR 1923 

Cal 507 at pp. 511, 512 (X): 

“The term ‘compensation’ etymologically suggests 

the image of balancing one thing against 

another, its primary signification is equivalence, 

and the secondary and more common meaning 

is something given or obtained as an equivalent.” 

(20) What the plaintiff is claiming in this suit 
is the commission to which he w T ould be entitled 
on an account being taken not compensation m 
lieu of what he was entitled to under the contract. 

)As observed by Reilly J. in — ‘Annu Avathanigal v. 
Somasundara Avathanigal’, AIR 1931 Mad 185 (2) 
at p. 188 (Y), a suit for an account is not a suit 
for compensation for breach of contract. So Art. 
115 has no application to this case. 

(2D While there is a specific article for a suit by 
a principal against his agent, there is no such 
article for the converse case. But it has been 
ruled that a suit for accounts not covered by any 
specific article falls under Art. 120: — ‘Cursetjee 
Pestonjee v. Dadabhai Eduliee’, 19 Mad 425 (Z) 
and — ‘Sri Raman Lal.1i Maharaj v. Gopal Lalji 
Maharaj’, 19 All 244 (Zl). If the case is governed 


by Art. 120, as we hold it is, the suit cannot be 
said to have been barred by time. The learned 
appellate Judge 'considered the claim for Rs. 178 
as distinct and separate claim. Even on that 
footing we agree with the learned appellate Judge 
that the claim was not barred by time because of 
an acknowledgment of liability by the defendants 
within the period of limitation. The acknowledg¬ 
ment is to be found in the letter dated 9-10-1937 
(Exhibit P-7). This letter is in answer to the 
requests made by the plaintiff for the payment of 
what was due to him (Exhibits P-3 and P-6). The 
defendant replied as under: 

‘‘You should kindly send your claim to the Kar-i 
yalaya immediately, so that it may be examined! 
and the amount may be sent.” 

The reply in our view means that the defendants 
admitted their liability to the plaintiff and were 
willing to pay the amount on examining the claim. 
Reference may be made to the decision in — ‘Skeet 
v. Lindsay’, (1877) 36 LT 98 (Z2). There the 

debtor said: 

“If you send me the particulars of your account, 
I shall have it examined and cheque sent to you 
for the amount due, but you must be under 
some great mistake in supposing that the 
amount due to you is anything like the sum you 
now claim.” 

It was held that there was a clear and absolute 
acknowledgment sufficient to take the case out o: 
the statute of limitation. We are therefore of rhe 
view that the suit was not barred by time. 

(22) The question of interest remains. There is 
no warrant for the proposition contended for by 
the appellants that in a suit for accounts interest 
prior to the ascertainment of the account cannot 
be given. See — ‘Eknath v. Godhaji’. F. A. No. 10 
of 1950, D/- 18-9-1953 (Mag) (Z3). Two instances 
may be cited where in a suit for accounts interest 
prior to the suit was allowed: Miller v. 

Barlow’. 14 Moo Ind App. 209 (PC) (Z4) and — 
‘Mutia Chetti v. Sobramaniem Chetti’, 18 Cal 616 


PC) (Z5). 

(23) It has been held that an agent is liable to 
av interest on failure to pay the money ovei at 
ie request of the principal. See — ‘Barclay v. 
[arris and Cross’, (1915) 85 LJKB 115 (Z6). In 

similar case by a manager who sued for arrears 
f wages due to him. the amount of which was 
3 be ascertained by taking a percentage of the 
rofits appearing from the books which were to be 
ent by the defendant, the Court of Equity made 
be defendant liable to interest from the date of 
be demand. See — ‘Rishton v. Grissell, (1870) 

0 Eq 393 (Zl). 

There was no excuse for the appellants, being 
i possession of the accounts, not to have struct: 
be account when the demand was made. We are 
ccordingly of the view that the award of interest 
rom the date of demand till the institution of 
he suit is oroper and is maintained. But die 
ward of interest thereafter, ‘pendente lite’ and 
ubsequent to the decree till realization, is a 
natter of discretion for the Court under S. cf, 
dvil P C. In our view, the proper stage in mis 
ase for the exercise of that discretion is while 
iassing the final decree. The direction regarding 
nterest in the decree of the Court below. shall be 
uitably modified in conformity with this jucig 

(24) But for this modification, the appeal fate 
md the decree of the Court below afflnnea. 
rhe appellants shall bear the costs of the respon- 

3/IXR.R. Order accordingly. 
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SINHA C. J. AND BHUTT J. (3-11-1953) 

Mehromal and another. Petitioners v. T. N. 
Behel, I. A. S. Deputy Commissioner and others, 
Respondents. 

Misc. Petn. No. 163 of 1953. against order of 
Deputy Commissioner Biiaspur, D/- 26-12-1952. 

(a) Houses and Rents—C. P. and Rerar Letting 
of Houses and Rent Control Order (1S49), Cls. 
12A, 13(3) (iii), 2(5), 24A and 28 — Premises 
sub-let by tenant without permission of landlord 
— Tenant vacating premises — Rent Controller 
can allot premises to other persons and take 
action to remove sub-tenant. 

The term ‘sub-tenant’ used in definition of 
tenant in Cl. 2(5) means a person who has 
taken the sub-tenancy with the written per¬ 
mission of the landlord. (Para 5) 

The effect of the sub-letting of a house 
without the written permission of the land¬ 
lord is that it is invalid for all purposes under 
the Rent Control Order, 1949. Clause 13(3) 

<iii> in this connection, gives power to the 
landlord to evict the tenant subject to his 
obtaining the permission of the Rent Con¬ 
troller. This does not mean that unless the 
original tenancy itself is determined, the 
occupation of the premises by the sub¬ 
tenants without lawful authority has to be 
recognised by the Rent Control Authorities. 

(Para 5) 

If a tenant leaves the premises without 
placing the landlord in possession thereof, that 
may entitle the landlord to claim rents or 
profits from him if he proposes to exercise 
his rights under the lease, but in a case 
where he acquiesces in the act of the tenant 
even though he has not been placed in physi¬ 
cal possession of the tenement, it cannot be 
said that the tenancy is still subsisting. In 
such a case the house becomes vacant within 
the meaning of Cls. 24 and 24-A, when the 
tenant leaves the premises. (Para 6) 

The fact that the petitioners, to whom the 
tenant had leased the premises, subsequent 
to the passing of the Rent Control Order, 
without the permission of the landlord, are 
in possession of the premises does not debar 
him from exercising his powers under Cl. 23 
as their occupation is not lawful. He is 
entitled to make the allotment and has also 
the power to use such force or cause such 
force to be used as is necessary to place the 
allottee in possession. (Para 7) 

(b) T. P. Act (1882), S. 108 (q) — Subject to 
contract to contrary. 

Provisions of S. 1C8 (q) regarding physical 
delivery of possession to landlord upon ter¬ 
mination of tenancy is subject to contract to 
contrary, between tenant and landlord. 

(Para 6) 

Anno: T. P. Act, S. 103 (q) N. 1. 

CASE REFERRED: Para 

(A) (V19) AIR 1932 Oudh 79: 7 Luck 425 6 

B. R. Mandlekar, for Applicant; S. P. Kotwal 
and M. W. Puranik, (for No. 2) and N. S. Nanded- 
kar (for No. 3), for Respondents. 

ORDER: This petition under Art. 226 of the 
Constitution Is directed against the order dated 
27-12-1952 by which the Deputy Commissioner, 
Biiaspur, allotted the premises in question to 
respondent No. 2 Gokuldas. 

(2) Respondent No. 3 is the landlord of the 
house which was let out to one Bhagwandas who 
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Is a Government servant. He left the house some 
time in the beginning of 1952 when respondent 
No. 2 Gokuldas made an application to the Rent 
Controller for allotment of the premises. The 
Rent Controller by an order dated 4-6-1952 
directed the proceedings to be filed because on 
inspecting the spot he found the house to be 
occupied by the petitioners and some others. 

Thereafter on 27-12-1952 the Deputy Commis¬ 
sioner allotted the house to respondent No. 2 and 
subsequently, on 23-5-1353. he dismissed the appli¬ 
cation for review which was made by the peti¬ 
tioners. The Deputy Commissioner also sent a 
notice dated 27-5-1953 directing the petitioners 
to hand over possession of the house to respon¬ 
dent No. 2 failing which, it was stated, they 
would be evicted with the help of the police 
force. 

(3) The application for review of the order of 
allotment was made by the petitioners on the 
ground that they were occupying the premises as 
sub-tenants having taken them on rent from 
Bhagwandas at a time anterior to the passing of 
the Rent Control Order, 1949. It was urged that 
under the lav/, as it then stood, there was no pro¬ 
hibition to the creation of a sub-tenancy without 
the written permission of the landlord as is the 
law now under Cl. 12-A of the Rent Control Order, 
1949. 

The petitioners accordingly contended that 
since they were lawfully in possession of the pre¬ 
mises since before the passing of the Rent Con¬ 
trol Order, 1949. there could be no order for allot¬ 
ment under Chapter III of the Order. The Deputy 
Commissioner found on enquiry that the peti¬ 
tioners came into possession of the premises some 
time in April 1950 and that as they did so with- 
out the written permission of the landlord, their 
occupation of the premises was illegal and they 
were liable to be evicted under the Rent Control 
Order. 

In this view he held that the order of allotment 
was valid and dismissed the application for 
review. 

(4) It is contended before us that even though 
the sub-tenancy created in favour of the peti¬ 
tioners by Bhagwandas be illegal under Cl. 12-A 
of the Rent Control Order, still they cannot be 
evicted because the landlord failed to take action 
under Cl. 13 (3) (iii) to terminate the tenancy, 
and unless the tenancy was lawfully determined 
under this clause, the Deputy Commissioner could 
not allot the premises either under Cl. 24 or 
Cl. 24-A of the Order. 

It is also contended that the term ‘vacant’, used 
in these clauses, means that the house must be 
physically available for occupation, and in a case 
where the house is occupied by persons who may 
even be trespassers, the Deputy Commissioner 
cannot proceed to let the premises to a tenant. 

(5) The effect of the sub-letting of a house 

without the written permission of the landlord 
is that it is invalid for all purposes under the 
Rent Control Older, 1949. Clause 13 (3) (Iii),' 

in this connection, gives power to the landlord 
to evict the tenant subject to his obtaining the 
permission of the Rent Controller. This does not 
mean that unless the original tenancy itself is 
determined, the occupation of the premises by the 
sub-tenants without lawful authority has to be 
recognised by the Rent Control Authorities. 

As regards the definition of ‘tenant’ in Cl. 2C5) 
it may be observed that the term ‘sub-tenant’ 
used therein means a person who lias taken the 
sub-tenancy with the written permission of the 
landlord. It cannot, therefore, be contended that 
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as the petitioners had entered into the premises 
in pursuance of a lease from the tenant, they 
should be deemed to be tenants within the mean¬ 
ing of the Rent Control Order, even if their 
occupation was unlawful. 

(6) This being the case, the question whether 
the house became vacant within the meaning of 
Ji. 24 or Cl. 24-A has to be determined only with 
reference to the tenant or the sub-tenant who 
occupied the premises under lawful authority. 

It was, however, urged that because the tenant 
Bhagwandas has not delivered possession of tne 
premises to the landlord his tenancy was not 
determined or relinquished under law. and. there¬ 
fore, the oremises in question cannot be deemed 
to have become vacant within the meaning <>i 
the Rent Control Order. In this connection, our 
attention was invited to — ‘Amar Nath Singh v. 
Har Prasad Singh'. AIR 1932 Oudh 79 (A) and 
S. 108 (q 1 of the Transfer of Property Act. 1882. 

This question arises only between landlord and 
tenant and is subject to a contract to the con¬ 
trary. If a tenant leaves the premises without 
placing the landlord in possession thereof, that 
.may entitle the landlord to claim rents or profits 
from him if he proposes to exercise his rights 
[under the lease, but in a case where he acquiesces 
in the act of the tenant even though he has not 
been placed in physical possession of the tene¬ 
ment. it cannot be said that the tenancy is still 

subsisting. 

In this particular case, the landlord obviously 
acquiesced in what Bhagwandas had done. There¬ 
fore, we are not inclined to accept the contention 
that the house did not become vacant within 
the meaning of Cls. 24 and 24A of the Rent 
Control Order after Bhagwandas left tne pie 

mises. 

(7) Under Cl. 28 of the Rent Control Order, the 

Deputv Commissioner is entitled to take sucn 
steps "or cause them to be taken as in his 

opinion, be reasonably necessary f°» tKe purpose 
of securing compliance of his ordei. Tne fact tl.n. 
the petitioners were in possession of tliepremws 
did not therefore, debar him iiom exeiCiun-, 
powers under Cl. 28 as their occupation was not 
lawful. Consequently he was entitled to make tne 
allotment and has also the power to use such 
force or cause such force to be used as was neces- 
sary to nlace the tenant in possession. 

(8) In the above view, the petition is dismissed 
with costs. Counsel's fee will, however be given 
only to respondent No. 2 Gokuldas. vhic.i is fixec. 
at Rs 50 A and may be paid out of the secur: y 
amount in deposit. The balance of the security 
amount be returned to the petitioners. 

R G D Petition dismissed. 
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HIDAYATULLAH AND 
R. KAUSHALENDRA RAO JJ. (31-12-1953^ 
Haji Habib Haji Pir Mohamad. Plaintiff- 
Appellant v. Bhikamchand Jankilal shop and 

others, Defendants-Respondenls. 

Misc First Apoeal No. 146 of 1950. from order. 
Addl. Dist. J.. Khandwa. D - 29-7-1950. 

(a) Arbitration Act (1940), Ss. 13, 16. 21 

“Any matter in difference” — Matter left 

undecided. 

The parties had bv their application agreed 
to refer “all the matters in dispute” to the 
arbitrator. The Court in making the refer¬ 
ence felt that in view' of the admission of the 


defendants, arbitration was needed only 
about the difference between the claim and 
the sum admitted. The Court accordingly 
ordered that this matter in difference bet¬ 
ween the parties should be referred to the 
arbitrator: 

Held that though the parties desired that 
all the matters in dispute in the suit should 
be decided by the arbitrator including the 
plea about the legality of the contract of 
agency, the Court understood the parties to 
mean that the decision of the arbitrator was 
required only about the difference between 
the sum claimed by the plaintiff and the sum 
admitted by the defendants. The first award 
did not, therefore, decide the entire dispute. 
It is true that where though the dispute is 
on many points, the decision of the arbi¬ 
trator is given on the whole dispute the 
arbitrator need not give his decision point by 
point. Where however the defendants raised 
a specific issue about the legality of the con¬ 
tract of agency between the parties that issue 
was one of the matters in dispute and the 
parties desired that it should also be referred 
to the arbitrator but the Judge, however, 
misunderstood the position and did not refer 
it to him, the power to refer that portion of 
the dispute remained so long as the parties 
intended that it be so referred. 

The parties agreed once again to refer it 
to the arbitrator and the action of the Court 
in acceding to their request could not be said 
to be wrong. Thus, apart from S. *16(1), the 
reference to the arbitrator of the issues on 
which there was no decision either expressly 
or by implication was not improper. If the 
Court lacked the power there was consensual 
jurisdiction in view of the agreement of the 
parties. The remittance of the award for a 
second consideration was with jurisdiction. It 
also follows that the second award was not 
a nullity. (Paras 21, 23, 24) 

Anno: Arbitration Act. S. 13 N. 1: S. 16 N. 2: 
S. 21 N. 15; S. 23 N. 3. 

(hi Arbitration Act (1950), Ss. 16. 30 — Objec¬ 
tion to legality of award apparent on its face. 

A Court can interfere if there is some 
illegality in the award appearing on its face. 

A distinction is made between a question of 
law specifically referred to the arbitrator for 
his decision and a question of law which is- 
not specifically referred but is material in the 
decision of matters which have been referred 
to him. In the former case the Court cannot 
interfere. On the other hand, where a ques¬ 
tion of law has not specifically been referred 
to the arbitrator but is material in the deci¬ 
sion of matters which have been referred, to 
him. and he makes a mistake in law apparent 
on the face of the award, the award can be 

set aside. _ . 

The Court had already framed the issues in 

the case and issues No. 10 (a' and (b> were 
soecific issues of law. The parties intended 
that the whole dispute including the issues of 
law be referred to the arbitrator. The arbi¬ 
trator did not decide the dispute according 
to the issues to begin with and gave his 
award on the difference between the parties 
as set out in the order of reference, but when 
that award was before the Court, the omission 
to decide the tenth issue ‘inter alia' was seen 
and the parties agreed once again to reiei 

that question to the arbitrator: 

Held, that since the two awards must be 
read together, it could not be said that tne 
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specific question of law was not referred by 
the parties or that they did not agree to 
abide by the decision of the arbitrator. The 
parties chose a domestic tribunal and agreed 
to abide by its decision not only on fact but 
also on law and the Court could not set 
aside or remit the award even if the Courts 
were to reach a conclusion in law different 
from that reached by the arbitrator: 

Held further that the error in law, if any, 
involved in the arbitrator’s award was not 
apparent on the face of the award. Case law 
discussed. (Paras 23, 31, 32, 33, 35 and 56) 
Anno: Arbitration Act, S. 16 N. 5; S. 30 N. 9. 

(c) Contract Act (1872), Ss. 23, 213 — Illegal 
contracts — Duty of agent towards principal — 
Costs of appeal — (Civil P. C. (1908), S. 35, O. 41, 
It. 35). 

Per Hidayatullah, J. (Obiter): The con¬ 
tract Act makes illegal contracts unenforce¬ 
able. The rule is bottomed on the maxims 
‘ex turpi causa non orittir actio’ and ‘in pari 
delicto potior est conditio dependentis’. 
Though the distinction between ‘maia in se’ 
and ‘mala prohibita’ has long ago dis¬ 
appeared, the law does recognize certain ex¬ 
ceptions to the rule contained in the two 
maxims. If an agent receives money on his 
principal’s behalf under an illegal or void 
contract, the agent must account to the prin¬ 
cipal for the money so received, and cannot 
set up the illegality of the contract as a 
justification for withholding payment: Case 
law discussed. (1944) 2 All ER 579. Foil. 

(Paras 36, 39, 51, 55) 

Per Kaushalendra Rao J. (Contra): In all 
cases of illegality, if the question were one of 
merely doing justice as between the parties 
to the action no Court would permit the 
defendant to dishonestly enrich himself by 
recourse to a plea of illegality. But the Court 
has over and above the duty of doing justice 
between the parties to the action the duty of 
enforcing the law by not countenancing any¬ 
thing forbidden by law or permitting any¬ 
thing which would defeat the provisions of 
any law. That paramount duty the Court has 
to perform irrespective of the question whe¬ 
ther it results in the dishonest enrichment of 
one of the parties or not. Indeed the duty of 
the Court to decline assistance to a party, 
implicated in illegality, if the illegality of the 
transaction comes to the notice of the Court, 
is not dependent on a plea being raised by 
the defendant. The Court acts ‘suo motu’ for 
reasons unconnected with the parties to the 
action. The Court cannot permit a principal 
to call his agent to account in respect of 
dealings into which the former could not in 
law enter through the agency of the latter. 
The Court cannot subscribe to a doctrine 
which makes it imperative on the Court to 
enforce the claim of a principal based on a 
public wrong and encourage the defeat of a 
provision made in the public interest. Case 
law discussed. (1944) 2 All ER 579. Distin¬ 
guished. (Paras 74, 75, 84) 

Per Hidayatullah J.: Though in ‘(1940) 2 
KB 890, Harry Parker’s case’ the Court of 
Appeal did observe that there should be no 
order about costs, to apply the decision in 
this way would leave no exception or ‘sup¬ 
posed exception’ to the rule of ‘turpis causa’ 
which is not the law. In meeting an appeal 
the respondent-agent did not rely upon an 
illegality to which he was a party. The costs 


of this appeal had to be borne by the appel¬ 
lant. (Para 62) 

Per Kaushalendra Rao J.: The respondent, 
who succeeded on a defence founded on S. 23, 
Contract Act, was entitled to his costs in the 
appeal. In the circumstances there was no 
justification for depriving the respondent of 
his costs in the appeal. (Para 87) 

Anno: Contract Act, S. 23 N. 32. 33; S. 213 
N. 1; Civil P. C., S. 35 N. 5, 7, O. 41, R. 35 N. 7, 9. 


(d) Arbitration Act (1940), S. 2(a) — Illegal 
transaction. 

(Obiter): Per Kaushalendra Rao J.: A dis¬ 
pute arising from and founded on an illegal 
transaction cannot be referred to arbitration. 

(Para 85) 

Anno: Arbitration Act, S. 2(a) N. 9. 
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HID AYATULLAH J.: 

This appeal is by the plaintiff who is challeng¬ 
ing before us the validity of an award given by a 
sole arbitrator and the judgment of the dismissal 
of the suit based upon that award. The facts, 
according to the plaintiff, were as follows. 

(2) The plaintiff entered into an agreement 
with the defendants who deal in l'oodgralns and 
act as common agents as well as ‘adatiyas’ and 
commission agents for the purchase and sale of 
certain foodgrains. Tire plaintiff carries on his 
business at Akoia, while the defendants, who style 
themselves as “Bhikamchand Jankiiai”, carry on 
their business at Khandwa. In or about October 
1946 the plaintiff purchased 1250 bags of ‘urid’ 
through the defendants. These bags were lying 
with the defendants on or about 21-1-1947 at Har- 
sud and Bir in the Khandwa district. These were 
removed to Khandwa at the instance of the plain¬ 
tiff and later the balance in the hands of the 
defendants amounted to 850 bags. The defen¬ 
dants were to store these bags lor the plaintiff 
charging him rent, fire insurance and other subsi¬ 
diary charges as common agents of the plaintiff. 
These bags were held by the defendants at the 
order of the plaintiff and were to be disposed of 
as and when the plaintiff ordered them to do so. 

(3) The defendants wrote to the plaintiff in 
February 1947 that the goods had been received 
from Harsud and were being held in the godowns 
of the defendants at Khandwa for and on behalf 
of the plaintiff, but that if the defendants were 
required to deliver the goods to Government under 
the procurement scheme, they would deliver the 
bags to Government at the procurement price. 
The plaintiff then sent a telegram to the defen¬ 
dants on 25-2-1947 asking them not to deliver the 
stock to Government without his permission. Tne 
defendants replied that they were holding the 
stock for the plaintiff but that they would hand 
over the commodity to Government if demanded. 
Thcv also asked the plaintiff to take charge of 
the above bags within two days of the receipt of 
the letter. The plaintiff thereupon made arrange¬ 
ments to remove the goods either to Akoia or to 
hold them at another suitable place until it was 
found necessary to remove them. 

(4) The defendants, however, informed the plain¬ 
tiff that the bags were attached by the Deputy 
Commissioner, Khandwa. The plaintiff believed 
this and allowed the goods to remain with the 
defendants until the freezing order of the Govern¬ 
ment was lifted. The defendants kent him under 
this impression for a long time. Ultimately on or 
about 14-11-1947 the plaintiff’s Munim ordered the 
defendants to send the goods by railway to Allcpy 
in Madras Presidency on the p’aintil'f’s account 
and to send the railway receipt to the plaintiff 
at Akoia. Though this order was received by the 
defendants and 'though the export to places out¬ 
side the province was open, the defendants put 
off the plaintiff with a false and evasive reply 
alleging that there were no goods with them as 
the stock was already sold and the price adjust¬ 
ed. 


(5) I need not go into the further details of 
these nleadings, which will be noticed later, be¬ 
cause the sum total of the plaintiff’s claim was 
that the ‘urid’ which had been left with the defen¬ 
dants was valued at Rs. 17/- per maund together 
with -/12/- per bag. According to the plaintiff, 
the price of this ‘urid’ was — Rs. 40 366/8/- and 
the plaintiff was entitled to receive this amount 
from the defendants less charges for godown rent, 
insurance etc. The plaintiff claimed, therefore, 
deliverv of 850 baas of ‘urid’ belonging to him and 
alternatively Rs. 40,366/8/- by way of damages or 


price and claimed interest at 6 per cent per annum 
on the above amount from 1-12-1947. 

(6) The defendants in reply admitted that they 
had on hand 850 bags of the plaintiff in their 
godowns. They, however, alleged tnat the Govern¬ 
ment under the procurement scheme froze 390 bags 
of ’urid on 1-2-1947 at I-Iarsud and 64 bags at 
Khandwa on 2-2-1947. They stated that the plain¬ 
tiff was entitled for 454 bags the price at the rate 
at which Government * had procured the ‘urid’, 
namely, Rs. 9/7/- and Rs. 9/8/- per maund. They 
alleged that 390 bags at Harsud were procured 
between 22-3-1947 and 13-4-1947 and the 64 bags 
at Khandwa on 8-7-1947. On 17-8-1947 the defen¬ 
dants did not possess any bags at Harsud either 
belonging to the plaintiff or to anybody else. The 
defendants filed a schedule showing the manner in 
which 1250 bags purchased by the plaintiff were 
dealt with. The defendants admitted that after 
the control was removed in November 1947, the 
plaintiff ordered the defendants to send the goods 
to Alleppy, but the defendants replied that they 
did not hold any goods on account of the plaintiff. 

The defendants averred that they had informed 
the Munim of the plaintiff about the procurement 
of ‘urid’ by the district authorities and also that 
a part of it had already been procured by Govern¬ 
ment at the rate of Rs. 9/7/- to Rs. 9/8/- per 
maund and the balance was also to be procured 
at the same rate. They stated that they had 
made it clear to the plaintiff that the delivery of 
the balance stock of ‘urid’ was beyond their con¬ 
trol and that the plaintiff realising that there was 
no prospect of the ‘urid’ being released, asked 
the defendants to account for ail the stock of the 
plaintiff at the rate at which a part of the ‘urid’ 
had been procured by Government. Thereupon 
the parties settled the whole account and after 
calculating the price at Rs. 9/7/- for 490 and at 
Rs. 9/8/- for 330 bags, the plaintiff was found 
entitled to recover from the defendants a sum of 
Rs. 19,151/15/3 after deducting all legitimate 
expenses. Accordingly, a Eijak was prepared and 
handed over to the Munim of the plaintiff on 
17-3-1947 and the matter was finally settled and 
adjusted. 

(7) The defendants then entered into a denial 
of some of the allegations made by the plaintiff, 
into which I need not go. r.nd in paragraph 10 
of the written statement they stated that the 
plaintiff’s claim to the extent of Rs. 19,151/15/3 
was admitted. They also stated that the defen¬ 
dants were not liable to pay any interest or any 
costs as they were always ready and willing to pay 
this amount to the plaintiff and averred that the 
amount remained unpaid through the fault of the 
plaintiff. 

(8i The defendants, however, by way of addi¬ 
tional pleas, pleaded as follows: 

“11 The alleged contract between the parties is 
forbidden by law, i. e., by Foodgrains Control 
Order read with Essential Supplies (Temporary 
Powers) Act as the plaintiff does not hold a 
licence for dealing in foodgrains in the Nimar 
district where it was made and where it was to 
be performed. 

“12 The plaintiff’s claim as laid is denied in toto 
together’with all other adverse allegations not 
expressly admitted herein.” 

(9) In answer to the last plea, the plaintiff by 
way of refutation stated as follows: 

“ 4 (p>. no licence in this district is necessary for 
the plaintiff to enter into the transaction jn 
question. The plaintiff, however, holds a lwora 
in Akoia and Amraoti districts and this is sum 
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cient to enable the plaintiff to enter into the 
transaction in question.” 

(10) Tire trial Court on these pleadings framed 
twelve issues. Since the award first rendered by 
the arbitrator was remitted to him for reconside¬ 
ration because he had not decided some of these 
issues, it is convenient to quote those issues ‘in 
extenso’ here. They are: 

‘‘1(a) Is Haji Umar plaintiff's agent and had he 
authority to sign the plaint on behalf of the 
plaintiff? 

1(b) Was the plaint signed by Haji Umar under 
circumstances mentioned by the plaintiff in 
the plaint? 

1(c) Is the plaint properly signed? 

X X XXX 

X X XXX 

6(a) Did the plaintiff’s agent agree to accept 
from, the defendants the price of 490 bags 
at the rate of Rs. 9/7/- per maund and of 
360 bags at the rate of Rs. 9/8/- per maund? 

6(b) Was Rs. 19,151/15/3 found due from defen¬ 
dants after setting off the amount due to 
them and did plaintiff’s agent agree to 
accept this amount from the defendants as 
the full price of plaintiff’s udid and gunny 
bags? 

X XXX X 

X XXX X 

10(a) Did the plaintiff hold a licence for dealing 
in Udid in the Nimar district? 

10(b) How does the finding on issue No. 10 (a) 
affect the rights of the parties? 

X X X X X 

(11) During the trial of this suit an application 
was made by the parties under Section 21, Indian 
Arbitration Act, on 18-3-1949. The application is 
brief and may well be quoted in extenso: 

‘T. That the parties to the suit have agreed to 
refer all the matters in dispute in this suit to the 
arbitration of Shri Lalsingh Kampta Prasliad 
Chaturvedi, Khandwa. 

2. That the parties further agree that they will 
abide by the decision of the aforesaid arbitrator 
through the intervention of the Court. He should 
take evidence which the parties adduce and 
hear them and decide the matter in dispute. 

They therefore pray that the Court be pleased 
to appoint the said Shri Lalsingh Kampta Pra- 
shad Chaturvedi of Khandwa as the sole arbi¬ 
trator in this case and all the matters in 
difference in this suit be referred to him.” 

This application was signed by the plaintiff's 
agent and by Punamchand Gupta for the defen¬ 
dants. It was also signed by two counsel for the 
plaintiff and two counsel for the defendants. 

(12) On this application the Court passed an 
order the same day referring the matter to the 
arbitration of Shri Lalsingh Kampta Prashad 
Chaturvedi. Some portion of this order of sub¬ 
mission by the Court is interpreted differently by 
the parties, and since the order itself is brief, I 
quote the relevant portions of it: 

‘T. X X X X X 

XX XX X 

2. It is needless for me to set out in this order 
the full pleadings made by the parties. The 
defendants admitted the claim to the extent 
of Rs. 19,151/15/3 and denied the claim for the 
balance. The plaintiff’s claim for the balance 
is the matter in difference between the parties. 

3. The parties have applied for reference of the 
matter in difference between them to arbitra¬ 
tion. They want Shri Lalsingh son of Kamta- 


prasad Chaturvedi to be appointed a sole arbi¬ 
trator. Shri Laleingli appeared in this Court 
and expressed his willingness to act as a sole 
arbitrator in this case. 1 accept the application 
made by the parties and appoint Shri Lalsingh 
as the sole arbitrator to decide r 'the mutter in 
difference between the parties” which is hereby 
referred to him for decision. The arbitrator 
shall make his award within 1£ months from 
today and submit the award and all other 
papers to this Court on or before 4-10-1949. ’ 

The learned Judge also directed the parties to 
supply to the arbitrator copies of their pleadings 
and a copy of the issues framed by him in the 
case and also ordered that the documents filed 
by the parties in the case be handed over to the 
arbitrator. 

(13) The arbitrator delivered his award on 4-10- 
1949. By that award the arbitrator he:d that the 
plaintiff was entitled to get from the defendants 
Rs. 21,303/3/3. The arbitrator also awarded inte¬ 
rest at six per cent from the date of the making 
of the demand by the plaintiff. This award was 
sent to the Court, On 3-11-1949 tue defendants 
objected to the award on the ground that the arbi¬ 
trator had not given his award on issues 1 (a), 
(b), (c), 6 (a), (b) and 10 (a), (b). They also alleg¬ 
ed that the arbitrator had awarded interest from 
5-3-1947, whereas the plaintiff himself had claim¬ 
ed interest from 1-12-1947. They also objected to 
the grant of interest at 6 per cent per annum be¬ 
cause the maximum rate of interest allowable was 
only 4 per cent per annum. 

(14) It is not clear whether the plaintiff object¬ 
ed to any portion of the award, but the further 
proceedings in. the Court appear from, an order- 
sheet dated 23-12-1949. It reads: 

‘‘Plaintiff by Shri Subbarao Advocate. Defen¬ 
dants by Shri Bedekar pleader. Plaintiff's 
counsel agrees that the award must be remitted 
to the arbitrator for reconsideration. I find that 
the arbitrator has not taken into consideration 
the issues 1 a, b, c, 6 a, b and 10 a and b. He 
has left undetermined the above issues. The 
award will be remitted to him for reconsidera¬ 
tion and in the light of his findings on the above 
issues. 

It also appears that he has given an award 
which is partly beyond the scope of the refer¬ 
ence in that he has awarded interest from 5-3- 
1947, though the plaintiff himself claimed it 
from 1-12-1947.” 

The Court then remitted the award to the arbi¬ 
trator for reconsideration and for a fresh award 
to be submitted within 1£ months. 

(15) The arbitrator gave his second award. He 
made it clear that he was a layman and that the 
parties should not have gone to arbitration if they 
wanted decisions on intricate points of law. He 
stated that the first award was based upon the 
ordinary rules of business followed in such transac¬ 
tions. He, however, stated that after hearing 
counsel for both sides and after considering the 
rulings cited by the counsel for the defendants 
and taking into account that the plaintiff’s coun¬ 
sel had not cited any, he came to the conclusion 
that the plaintiff ‘had made an illegal ‘sauda’. He, 
therefore, dismissed the plaintiff’s suit but with¬ 
out costs as the defendants had co-operated in the 
illegal transaction. 

(16) When this award came before the Court, 
objection was taken to it on behalf of the plain¬ 
tiff. The plaintiff averred that the decision of 
the arbitrator that the contract was void or hit 
by Section 23, Contract Act, was iilegal and per- 
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verse. He alleged that the defendants were merely 
die agents of the plaintiff and were holding the 
goods as ti us tees for the plaintiff and the matter 
did not come within tile Foodg rains Control 
Order. ^ lie, therefore, claimed that the second 
award should be quashed and the defendants hav¬ 
ing admitted the claim of the plaintiff to the 
extent of Rs. 19,151/15/3 a decree for that sum 
snould be passed. 


(17) The defendants filed a detailed reply to this 
objection. Later the piaintjff tiled a petition lor 
the amendment of his objection. He contended 
that the whole dispute involved in the suit was 
referred to aroitration by both the parties and 
the arbitrator submitted his award on 4 - 10-1949 
by which he allowed the plaintiff's claim to the 
extent of Rs. 21,303/3 3; that the Court remitted 
tne award lor reconsideration but the arbitrator 
could not order the dismissal of the suit, includ¬ 
ing the dismissal of the claim admitted by the 
defendants. He also submitted that the order of 
remittance was illegal and without jurisdiction 
and consequently ail the subsequent proceedings 
leading up to the second award were null and void. 
I he plaint iff, tnerefore, claimed a decree on the 
basis oi the first award because the second award 


was a nullity. He stated that the above was a 
pure question of law apparent on the face of the 
record and going to the root of the case and that 
the amendment should therefore be allowed. 


(18) The trial Judge considered all the submis¬ 
sions of ihe plaintiff and in the end gave his 
decision that the second award was not a nullity 
and could not be questioned. The learned Judge, 
acting on the second award, ordered the dismissal 
of the plaintiff's suit but without costs to the 
defendants. 

(19) The decision of the learned Additional Dis¬ 
trict Judge, as also the second award, are ques¬ 
tioned in this appeal. Broadly stated, the points 
that arise are as follows: 

I. What was the difference or the dispute which 
the parties desired the Court to refer to the arbi¬ 
trator lor decision? 

II. What was the dispute which the Court sub¬ 
mitted io the arbitrator for his decision? 

III. Did the first award dispose of the entire dis¬ 
pute? 

IV. Was the remittance of the award to the arbi¬ 
trator for reconsideration proper and with juris¬ 
diction in the circumstances of this case? 

V. Is the second award a nullity because the 
first award could not be remitted for reconside¬ 
ration? and 

VI. If the second award is not a nullity, can it 
be questioned on the ground of an error in law 
apparent on the face of the award because the 
arbitrator held the contract to be illegal and 
therefore held the claim of the plaintiff to be 
unenforceable? 

(20) The first three points may be dealt with 
together. The parties had by their application 
agreed to refer “all the matters in dispute” to the 
arbitrator. The learned Judge in making the 
reference felt that in view of the admission of 
the defendants, arbitration was needed only about 
Lhe difference between the claim and the sum ad¬ 
mitted. According to the learned Judge, the plain¬ 
tiff's claim for the balance was the matter in 
difference between the parties and that the arbi¬ 
trator had to decide. He accordingly ordered that 
this matter in difference between the parties 
should be referred to the arbitrator. Parties did 
not too critically examine the order and though 
copies of the issues and the pleadings were sup¬ 


plied to the arbitrator, this was apparently done 
to enable the arbitrator to decide the matter in 
difference between the parties on the issues as 
were framed. 

(21) It is thus abundantly clear fhat though the 
parties desired that all the matters in dispute in 
tne suit should be decided by the arbitrator in¬ 
cluding the plea about the legality of the contract 
of agency, the Court understood the parties to 
mean that the decision of the arbitrator was 
required only about the difference between the 
sum claimed by tne plaintiff and the sum admit¬ 
ted by the defendants. The first award did not, 
therefore, decide the entire dispute, and the arbi¬ 
trator very correctly went by the order of refer¬ 
ence and not by the application of the parties 
which perhaps was not before him. 

(22) When the first award was received, the 
defendants pointed out tne omission. The con¬ 
duct of the plaintiff thereafter is significant. The 
plaintiff had agreed to refer all the matters in 
dispute in the suit to the arbitrator and consis¬ 
tently with that attitude, his counsel did not de¬ 
mur to the suggestion of the defendants that the 
award be remitted for reconsideration. 

(23) The learned counsel for the appellant con¬ 
tends that the first award must be deemed to have 
decided the entire controversy inasmuch as the 
arbitrator was not required to give liis decision 
seriatim on ail the issues but to decide the dis¬ 
pute as a whole. This is true of those cases where 
though the dispute is on many points, the decision 
of the arbitrator is given on the whole dispute. 
The arbitrator need not then give his decision 
point by point. The present case is, however, 
different. The defendants raised a specific issue 
about the legality of the contract of agency 
between the parties. That issue was one of the 
matters in dispute and the parties desired that 
it should also be referred to the arbitrator. The 
Judge, however, misunderstood the position and 
did not refer it to him. The power to refer that 
portion of the dispute remained so long as the 
parties intended that it be so referred. The parties 
agreed once again to refer it to the arbitrator 
and the action of the Court in acceding to their 
request cannot be said to be wrong. 

(24) Thus, apart from Section 16 (1), Arbitration! 
Act, the reference to the arbitrator of the issues 
on which there was no decision either expressly 
or by implication was not improper. If the Court 
lacked the power there was consensual jurisdic¬ 
tion in view of the agreement of the parties. I 
am, therefore, of opinion that the remittance of 
the award for a second consideration was with 
jurisdiction. It also iollows that the second award 
is not a nullity. No doubt, the first award decreed 
a sum of Rs. 21,308/3/3, while the second award 
ordered the dismissal of the suit. But the pleas 
of the defendants make it clear that while the 
defendants admitted liability to the extent of Rs. 
19,151/15/3 they avoided it on the ground that the 
contract of agency was illegal. To that extent 
there was confession and avoidance. The argu¬ 
ment of the appellant, if accepted, would mean 
that the defendants raised no issue about Rs. 
19.151/15/3 and accepted unconditionally their 
liability to pay that sum. This is not true as the 
facts stand. The defendants admitted the liabi¬ 
lity but subject to the legality of the transaction 
as a whole, and the tenth issue clearly sets out 
this controversy. In my judgment, the fifth point 
noted by me must be decided against the appel¬ 
lant. 

(25) This brings me to the consideration of the 
last point. This is stated by me as follows: 
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“‘If the second award is not a nullity, can it be 
questioned on the ground of an error in law 
apparent on the face of the award because the 
arbitrator held the contract to be illegal and 
therefore held the claim of the plaintiff to be 
unenforceable?" 

(26) In dealing with this question we have first 
to determine the powers of the Court to set aside 
the award or to refer it for reconsideration by 
the arbitrator. The powers of the Court material 
to this case are set out in Sections 18 and 30 of 
the Act. Under the former section the Court 
may remit the award or any matter referred to 
arbitration for reconsideration where ‘inter alia’ an 
objection to the legality of the award is apparent 
upon the face of it. Under the latter section the 
award can be set aside on specific grounds named 
therein or if the award is otherwise invalid. The 
appellant relies on both these sections and argues 
that the second award is invalid because the con¬ 
tract has been wrongly held to be illegal and to 
affect the admitted liability of the defendants. He 
contends that the award should be set aside and 
a decree should be passed for the admitted claim 
or at least the award should be remitted for recon¬ 
sideration by the arbitrator. 

(27) There Is no allegation of misconduct on 
the part of the arbitrator nor could any such con¬ 
tention be raised inasmuch as the arbitrator acted 
with exemplary aloofness and propriety in this 
case. If there be any misconduct it can only be 
misconduct in law. For this purpose it will nave 
to be first established that the award is invalid 
or that there is an objection to its legality appa¬ 
rent on its face. The arbitrator has with extreme 
candour and honesty stated that he has decided 
this knotty problem as best as he could taking 
into account such law as the parties placed before 
him. We cannot overlook the fact that in the 
first award the arbitrator was probably not aware 
of this contention and did not feel called upon 
to decide it. If the two awards are read together 
his decision merely comes to this: that he finds 
for the plaintiif in respect of a sum of Rs. 21,308/ 
3/3 but does not decree this sum because he con¬ 
siders that the plaintiff “had made an illegal 
‘sauda't This fact has to be borne in mind because 
the decision of the arbitrator must be taken as a 
whole and not piecemeal. 

(28) The law has been well-settled in England 
•for centuries that a Court can interfere if there 
| is some illegality in the award appearing on its 
‘face. The law was stated by Williams J. in — 

‘Hodginson v. Ferine’, (1357) 3 CBNS 189 (A) as 
follows: 

“The law has for many years been settled and 
remains so at this day, that, where a cause or 
matters in difference are referred to an arbitra¬ 
tor, whether a lawyer or a layman, he is consti¬ 
tuted the sole and final judge of all questions 

both of law and fact.The only 

exceptions to that rule are cases where the 
award is the result of corruption or fraud, and 
one other, which, though it is to be regretted, 
is now, I think, firmly established, namely, 
where the question of law necessarily arises on 
the face of the award or some paper accompany¬ 
ing and forming part of the award. Though 
the propriety of this latter may very well be 
doubted, I think it may be considered as esta¬ 
blished." 

(29) Though the regret expressed by Williams J. 
was expressed by other learned Judges, this state¬ 
ment of the law has never been departed from. 
The observations of Williams J. were cited with 
approval by the Judicial Committee in — ‘Champ- 
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sey Bhara and Co. v. Jivraj Balloo Spinning 
& Weaving Co’,. AIR 1923 PC 66 at p. 68 (B), see 
also — ‘Attorney-General for Manitoba v. Kelly’, 
1922-1 AC 268 at p. 283 (C) and — ‘Durga Prosad 
v. Sewkishendas’, AIR 1949 PC 334 (D) and are 
the foundation of the rule in Section 16, sub-sec¬ 
tion (1), Cl. (c), Arbitration Act. Though the Act 
does not deny to the arbitrator the power to state 
a case for the opinion of the Court, no suggestion 
appears to have been made to the arbitrator to 
state a case to the Court. The arbitrator, there¬ 
fore, gave his award that the contract of agency 
was illegal and that this disentitled the plaintiff 
to claim even the amount admitted by the defen¬ 
dants. 

(30) If this is an error in law on the face of the 
award and if the decision is incidental to the 
making of the av/ard then the Court is entitled 
to interfere. Now, an error in lav/ on the face 
cf the award was said by Lord Dunedin to mean: 

“that you can find in the award or document 
actually incorporated thereto, as for instance a 
note appended by the arbitrator stating the 
reasons for his judgment, some legal proposition 
which is the basis of the award and which you 
can then say is erroneous/' 

(31) In English law a distinction is made between 
a question of law specifically referred to the arbi¬ 
trator for his decision and a question of law which 
is not specifically referred but is material in the 
decision of matters which have been referred to 
him. In the former case the authorities are 
agreed that the Court cannot interfere. In the 
words of Channell J. in — ‘In re King and 

# Duveen\ 1913-2 KB 32 at p. 36 (E) : 

“.that if a specific ques¬ 

tion of law is submitted to an arbitrator for his 
decision, and he does decide it, the fact that 
the decision is erroneous does not make the 
award bad on its face so as to permit of its be¬ 
ing set aside. Otherwise it would be futile ever 
to submit a question of law to an arbitrator." 

This view has been approved by the Judicial Com¬ 
mittee and the House of Lords on more than one 
occasion. 

(32) On the other hand, where a question of law 
has not specifically been referred io the arbitrator 
but is material in the decision of matters which 
have been referred to him, and he makes a mis¬ 
take in law apparent on the face of the award, 
the award can be set aside: See — ‘British West¬ 
ing house Electric & Manufacturing Co., Ltd v. 
Underground Electric Railways Co. of London 
Ltd.’, 1912 AC 673 (F); — ‘Attorney-General for 
Manitoba v. Kelly’, (C> (cit. sup.); — ‘F. R. Absa¬ 
lom Ltd. v. Great Western (London) Garden 
Village Society, Ltd.’, 1933 AC 592 (G) and others. 

(33) This distinction is equally true of the Indian 
statute and their Lordships have on more than 
one occasion referred to the above cases with 
approval. Now the question is to which category 
does the present case belong? We must bear in 
mind that the Court had already framed the 
issues in the case and issues No. 10 (a) and (b) 
were specific issues of law. The parties intended 
that the whole dispute including the issues of law 
be referred to the arbitrator. It is true that the 
arbitrator did not decide the dispute according 
to the issues to begin with and gave liis award 
on the difference between the parties as set out 
in the order of reference, but when that award 
was before the Court, the omission to decide the 
tenth issue ‘inter alia’ was seen and the parties 
agreed once again to refer that question to the 
arbitrator. Since the two awards must be read 
together, it cannot be said that the specific ques- 
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1,1011 of law was not referred by the parties or that 
they aid not agree to abide by the decision of the 
arbitrator. 

(34 1 The observations of Lord Radclifle in — 
Alit i'.MJ PC 334 at p. 33/ (Dp apply to this case 
with considerable force. This is what was observ¬ 
ed m tint case: 

“Their Lordships do not take the view that this 
award ougnt to be set aside or remitted as show¬ 
ing euor oi law on tne lace of it. in their view, 
the reference was of sucn a nature that the 
aroilrutor must be treated as having ocen 
appoin.cd by the parties to decide, amongst 
others, tuo-.e specific questions of law which lie 
is now said to nave decided wrongly. What are 
the facts? Before any submission to arbitration 
had been agreed upon by the parties certain 
issues had been seined by Panckridge J. in the 

High Court in the action that was then pend¬ 
ing. 

Of these issues two may be quoted: 

(in o> Is the agreement aaied 16-11-1916, 
relating to the alleged family settlement valid 
or admissible in evidence? 

* * * * 

(9> Is the plaintiff’s claim or any oortion 
thereof barred by limitation?’ 

After these issues had born settled, the parties 
agreed to ren-r to arbitration ‘the outstanding 
matters m the suit. It is indeed true that at 
the conclusion of the hearing beiore the arbi¬ 
trator he did. in the presence of counsel for 
the respective parties, rename the issues before 
him and that in so doing lie did not include 
an issue as to the admissibility in evidence of' 
the 1916 family settlement. It is not suggested 
that, except lor tills, the issues as framed by 
lnm diiiered in substance from those origin.Tv 


framed bv Panckn 
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which the arbitrator was as much bound to respect 
as the Court but on the other hand the arbitra¬ 
tor had to decide whether there was an illegality 
on the facts of tne case wnich prevented the plain¬ 
tiff from maintaining his action. This case is 
the converse ot those mentioned and the converse 
proposition cannot be supported by those autho¬ 
rities but falls within tne rulings I have consi¬ 
dered. In view of this, the appeal must fail. 

(33) Before leaving the subject, I wish to say 
something on the question wnetner the decision 
of the arbitrator involved an error in law appa¬ 
rent on the face of the record. The Indian Con¬ 
tract Act makes illegal contracts unenforceable. 
The rule is bottomed oil the maxims ‘ex turpi 
causa non oritur actio’ and ‘in pari delicto potior 
est conditio dependentis’. Indeed, the learned 
Additional District Judge has applied these two 
maxims in holding that the decision of the arbi¬ 
trator is correct. 

(37) Under the Foodgrains Control Order then 
existing, no person could deal or store for sale 
specified fooagrains above certain quantities un¬ 
less he was in possession of a licence to do so. 
r Ihe plaintiff did not possess a licence to store for 
sale or deal in ‘tur dal in the Nimar district. The 
breach of the Order was made penal and the plain- 
fill was exposed to certain penalties. His licence 
in the Akola district did not enable him to deal 
v.wli foodgrains in the Nimar district: See — 
‘Provincial Government, C. ?. & Berar v. Ganesh- 
lai'. AIR 1950 Nag 53 'J & K). The defendant was 
a No liable as an abettor if certain facts existed. 
Tlie question before the arbitrator then was whe¬ 
ther the plaintiff, in those circumstances, could 
recover the price obtained by the defendant from 
the sale of the foodgrains admittedly in its pos¬ 
session on behalf of the plaintiff. The arbitrator 
held that the plaintiff could not so recover. 


It would need a fuller knowledge of the course 
of the arbitration proceeding> than is available 
in these proceedings to know lor certain why 
he did not at that time think it necessary ic 
frame an isme as to the adm ssibility in evidence 
of either or both of the two 1916 documents. 
He may have been satisfied by that time that 
all the parties were agreed to regard them os 
admissible before him: or he may, not umeason- 
ably, have supposed that having regard to the 
very special powers given to him by the terms 
of reference the admissibility of these docu¬ 
ments was a question which he could decide 
lor himself at his discretion. 

However that may be, their Lordships are 
satisfied that the two points of law as to which 
it is said that tlie arbitrator's error vitiates the 
award were specifically reierred to him tc 
decide: and, if this is so. it would be contrary 
to well-established principles such as are laid 
down in — ‘1913-2 KB 32 (E)’; and — ‘1933 AC 
592 (G>\ for a Court of law to interfere with 
the award even if the Court itself would have 
taken a different view of either of the points 
of law had they been before it.” 


(35) These observations are conclusive of the 
matter. The parties chose a domestic tribunal 
and agreed to abide by its decision not only on 
fact but also on law and I cannot set aside or 
remit the award even if I were to reach a con¬ 
clusion in law different from that reached by the 
arbitrator. The observations of the Lord 
Chancellor in — ‘Keiantan Government v. Duff 
Development Co.’, 1923 AC 395 at p. 409 (H) and 
of Denning L. J. in — ‘David Taylor Ltd. v. Bar¬ 
nett’, 1953-1 All ER 843 at p. 847 (I) do not. apply 
because there was here no prohibition of lav/ 


<33 > The learned District Judge also applied the 
two maxims and came to the conclusion that as 
the contract was illegal, the plaintiff could not 
recover anything in this suit and that the arbi¬ 
trator was correct in dismissing the plaintiff’s 
claim. 


(39) Though the distinction between ‘mala in se’r 
and ‘mala prohibits’ has long ago disappeared, the,' 
law does recognize certain exceptions to the rule! 
contained in the two maxims. To begin with, If 
cannot do better than use respectfully as intro¬ 
ductory remarks the observations of Lord Wright, 
M. R., in — ‘Berg v. Sadler & Moore’, 1937-1 All 
ER 637 (L): 


‘‘This case in seme respects is peculiar and in 
some respects it involves a novel application of 
the well known rule which is sometimes express¬ 
ed in the maxim ‘ex turpi causa non oritur actio’. 
This, though veiled in the dignity of learned 
language, is a statement of a principle, and a 
principle of great importance, but. like most 
maxims, it is much too vague and much toe 
general to admit of application without a careful 
consideration of the circumstances, and of the 
various definite rules which have been laid down 
bv the authorities. Our business here is to apply 
these rules, either precisely, according to the 
decisions which have been given, or following 
those decisions very closely, and acting on the 
analogy of those decisions.” 

(40) Of the exceptions to which I referred, some- 
were mentioned by Fry. L. J., in ‘Kearley 
Thomson’, (1890) 24 QBD 742 at p. 745 (M). a 
more exhaustive list is to be found in Sahnona 
and Winfield’s Law of Contract at page 14o et seq- 
Unfortunately, a later edition of the book v as 
available to me. Among the exceptions Salmo 
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mentions one based on the right of ‘restitutio in 
Integrum’. The learned author observes as follows: 

“DUTY OF AGENT OR TRUSTEE TO AC¬ 
COUNT: A fourth and last exception to the 
rule of ‘turpis causa’ is that in which there 
exists between the parties the relation of prin¬ 
cipal and agent or trustee and beneficiary. An 
agent is bound to account to his principal for 
all moneys or other property received by him 
in the course of his agency, and he will not be 
suffered to refuse to account on the plea that 
the transaction in which he was employed was 
illegal. Whether legal or illegal, he must re¬ 
turn his principal’s property and fulfil the duty 
of accounting to him. So a trustee holds on 
behalf of his beneficiaries whatever he received 
in his capacity as trustee, and he will not be 
permitted to keep it for himself on the plea 
of illegality in the transaction in which it was 
received. ‘Sheppard v. Oxenford’, (1855) 1 K & J 
491 (N). 

In such cases public policy requires that the 
rule of ‘turpis causa’ shall be excluded in favour 
of the more important and imperative rule that 
agents and trustees must faithfully perform the 
duties of their office. The position of a stake¬ 
holder illustrates such agency. In — ‘Hastelow 
v. Jackson’, (1828) 8 B & C 221 (O) A & B arrang¬ 
ed an illegal boxing match between themselves 
and deposited money with C as stake-holder, 
to abide the event of the battle. A the loser 
claimed his own share of the stake from C, who 
nevertheless paid it to B, and was held liable 
to restore the amount to A. If there had been 
no protest on A's part before C’s payment, he 
could have recovered nothing; nor, even if he 
had won, could he have claimed more than his 
own stake.” 

In another part of the book (page 162) the learned 
author has observed that the maxim ‘ex turpi 
causa’, etc., has no application to a nugatory con¬ 
tract but applies exclusively to those which are 
illegal. 

(41) In dealing with this exception, Williston in 
his book on Contracts (revised edition), Volume VI 
page 5069, paragraph 1785, observes as follows: 

“As a general principle it is certainly true that 
no accounting or recovery of profits can be had 
by one party to an illegal transaction against 
another.On the other hand, it is not in¬ 

frequently said that misappropriation by an 
agent cannot be permitted though the agent 
with his principal’s authority was engaged in an 
"unlawful enterprise, thus distinguishing the case 
of an agent from that of a partner. The Circuit 
Court of Appeals has said in allowing recovery 
of money advanced by a foreign corporation 
doing business without complying with local statu¬ 
tory requirements. One cannot make a sheild of 
void contract to rob an associate, and such a 
coiporation has been allowed to recover from 
its agents money collected by them. 

Doubtless, if a contract is merely void or un- 
enforcea/ole for any other reason than for illega¬ 
lity this is true; and in many jurisdictions, a 
foreign corporation which fails to comply with 
the leqmred formalities for obtaining a licence 
to do business is held to be subjected thereby 
to such penalties only as the statute prescribes.” 

(42) Theie is a considerable body of opinion 

SS-n-* P01nt and in Paragraphs 1771 to 1774 
Williston g:ves an analysis of cases in which the 

lllega.ity was held to render the transaction void 

as a whole and those cases in which the liability 

was enforceable, not only in the case of principal 

and agent but also principal and principal, in 
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paragraph 1786 the learned author offers his criti¬ 
cism of the distinction made in the case of an 
agent thus: 

“If recovery is to be allowed by either partner 
or principal in any case, it must be where the 
illegality is of so slight or venial a cnaracter 
that it is deemed more opposed to public fx>iicy 
to allow the defendant to violate his liduciary 
relation with the plaintiff than to allow the 
plaintiff to gain the benefit of an illegal tran¬ 
saction.” 

(43) In recent years, however, a change is per¬ 
ceptible. Tnat change is noticed in Bow stead on 
Agency at pages 93 and 94. The learned author 
observes on tne authority of — ‘Harry Parker* 
Ltd v. Mason’, 1940-2 KB 590 (P) as follows: 

“The maxim ‘ex turpi causa, non oritur actio’ 
applies as between principal and agent; and 
where the principal has paid money to tne agent 
in pursuance or an agreement between tnem 
that the agent shall apply it to an illegal pur¬ 
pose, tne principal cannot recover the money* 
alter the time agreed lor performance by the 
agent has passed, even though the agent has 
converted the money to his own use.” 

In the All England Reports Series the editorial 
note on ‘Harry Parker’s case (P)’ is as follows: 

“Until the decision in this case it had not been 
expressly decided that the above principle ap¬ 
plied to an illegal transaction as between a prin¬ 
cipal and his agent, but the judgments nerein. 
show that the ruie ‘ex turpi causa non omur 
actio’ applies equally to the ca^e of a principal 
seeking to recover money paid to his agent in 
pursuance of an illegal contract as to that of a 
principal seeking to recover from any other prin¬ 
cipal in the same circumstances.” 

(44) The law was summarised by Pollock and 
Mulia in their Contract Act, 7th Ban., at p. 584. 
The learned authors observed as follows: 

“If an agent receive money on his principal’s 
behalf under an illegal or void contract, the 
agent must account to tne principal lor the 
money so received, and cannot set up the illega¬ 
lity of the contract as a justification for with¬ 
holding payment, which illegality the other con¬ 
tracting party had waived by paying tne monev. 
‘Tenant v. Elliot’, (1797) 1 B & P 3 (Qi”. 

(45) The distinction which is sought to be made 
between the case of an agent and other cases 
is not quite clearly stated in any Indian report* 
though — ‘Palaniyappa Cnettiar v. Chockalingam 
Cnetuar’, AIR 1921 Mad 334 <1R) and — ‘Bnola 
Nath v. Mul Chand’, 25 All 639 (S) illustrate tnat 
exceptions to the general ruie of ‘ex turpi causa’* 
etc., do exist. The case on which Bowslead has 
based his statement of the law involved a breach 
of the Street Betting Act, 1903 (6 Edw. 7 c. 43> 
which made it an offence for 

“any person frequenting or loitering in streets 
or public places on behalf either of himself or 
any other person, for the purpose of book-mak¬ 
ing or betting or wagering or agreeing to bet or 
wager, or paying or receiving any settling bets”. 

All betting and wagering contracts are void, though 
not illegal, by virtue of S. 18 of the Gaming Act* 
1845 (8 & 9 Viet. c. 109) as amended by Gaming 
Act, 1892 (55 & 56 Viet. c. 9). As Chitty in his 
compilation has pointed out, the Parliament ir 
England passed no less than 29 Acts to repress the 
growing evil of gambling and wagering, from the 
time of Henry VIII to the Street Betting Act 
1906. 

(46) The intention of the Gaming Acts was to 
prevent persons from having recourse to Courts 
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of Law for the enforcement of their gambling 
contracts. As Chilly poinls out, this intention was 
largely nulluiod by the decision of the Court of 
in — Ilvams v. Stuart King', (,1908.) 2 KB 
and — ‘Bubb v. Yelverton’, (1870) 9 Eq 471 
cases, however, have now been over¬ 
due House of Lords in — ‘Hill v. William 


Appeal 
598 (T 
(U). \ 

ruled 1 


Hill 'Park Lane) Ltd.', 1949-2 Ail ER 452 (V), 
though ox the seven Law Lords who made speeches 
on the occasion, Viscount Simon. Lord Greene, 
Lord Nonnand and Lord Mcdermott were in 
favour of overruling those two cases, while Vis¬ 
count Jo wit';. L. C., Lord Oaksey and Lord Rad- 
cliffe dissented. 

(47/ It would therefore appear that the law 
with regard to gaming and wagering rests on in¬ 
dependent considerations. Special statutes have 
been framed to prevent any party from having 
a recourse to the Courts of Justice. Indeed, in 
throwing on. such claims it has become customary 
; :o refer to Ml the statutes together as ‘gaming 




laws'; see for example — ‘Morgan v. Ashcroft’, 
1937-3 Ail ER 92 at p. 95 (W) (in the judgment 
of Sir Wih'rid Greene, M. R.). A perusal of the 
statutes in question would show that betting and 
wagering cf any kind have been made illegal and 
void and Courts are prohibited from giving any 
assistance whatever in the matter. The observa¬ 
tions in ‘Harry Parker's case (P)* regarding prin¬ 
cipal and scent are very brief. 

In the opinion of Lord Mackinnon, L. J, it is 
stated as follows: 

“Counsel for the appellant also suggested that 
this rule as to the effect of illegality applicable 
as to ihe parties to a contract tainted with 
illegality, did not apply when those parties 
happened to be principal and agent. I think 
there is no foundation whatever for the sug¬ 
gestion.'' 

Luxrrv. ore. L. J., basing himself upon the dictum 
of Lord Mansfield C. J. in — ‘Holman v. Johnson’, 


(1775) 1 Coup 
follows: 


341 at p. 343 (X) observed as 


< « 


With regard to the second condition, I can see 
no difference in principle between the case of 
a principal seeking to recover money handed 
to an agent for an illegal purpose and that of 
one principal seeking to recover money paid 
by him to another principal in pursuance of an 
illegal contract. In neither case will the Court 
assist tire parties, whether the claim be to obtain 
money paid for an unfulfilled or partly fulfilled 
illegal purpose, or by way of damages lor breach 
of an illegal contract.” 


(48) Whether these observations were made be¬ 
cause the plaintiff had pleaded a betting deal is 
not clear. The statement of law 7 as made by Sir 
John Salmond was approved in numerous cases 
and some of the exceptions have been judicially 
recognized on the authority of what the learned 
author stated; See — ‘Alexander v. Ravson, 
1936-1 KB 169 (Y> and — ‘Bigos v. Bousted’, 1951-1 
All ER 92 <Z> by Pritchard J. 


(49) As against ‘Harry Parker’s Case (P)\ there 
is yet another and a later case of the Court of 
Aopeal, viz: — ‘Bowmakers, Ltd. v. Barnet In¬ 
struments. Ltd.’. 1944-2 All ER 579 ('ZD. On facts 
that ease is almost analogous to the present one 
and if the dictum of Lord Wright. M. R., quoted 
above is borne in mind, it furnishes a better ana¬ 
logy than Harry Parker's Case (P)’. The facts 
have been adequately summarised in the head-note 
in the All England Reports Series and it is con¬ 
venient to quote it: 

“‘The appellants hired machine tools from the 
respondents under three written agreements. The 


tools were the property of one Smith, who sold 
them to the respondents in order that the ap¬ 
pellants might ultimately obtain possession of 
the tools provided the hire-payments were made* 
regularly to the respondents. After making 
some only of the agreed payments, the appel¬ 
lants converted the tools to their own use by 
selling them. The respondents, thereupon, ter¬ 
minated the contract and claimed the return 
of the tools or, alternatively, damages for con¬ 
version. 

For the appellants it was contended: (i) that 
the sale between Smith and the respondents 
was illegal in that it contravened the Control 
of Machine Tools Order, 1940, resulting in the 
agreements between the appellants and the res¬ 
pondents being affected by the illegality arising 
from the original sale; (ii> that the respondents' 
claim, therefore, should not be entertained on the 
ground of public policy. The respondents, whilst 
not relying on the hiring agreements, claimed 
that the property in the tools still remained 
in them at the date of the conversion.” 


(50) By the Defence (General) Regulations, 1939, 
any breach cf the order was made an offence. 
The orders themselves were made under the 
authority of Regulations 55 and 98. There can 
bo no doubt that the plaintiff in dealing with a 
used machine tools without a licence was acting 
contrary to the order of the Ministry of Supply 
<S. R. & O. 1940, No. 1374/ which provided that 
no person 

“....in the United Kingdom at any time after 
17-8-1940, dispose of or agree or offer to dispose 
of any used machine tool, except under the 
authority of a licence granted to him by the 
Minister of Supply.” 


Groom-Johnson J., who tried the case, found 
that there was no illegality and that the illegality, 
if any, was committed by Smith who had soid 
the used machine tool to the plaintiffs in the 
first instance. This conclusion was rejected by 
the Court cf Appeal. The Court of Appeal held 
that Smith committed an offence in selling the 
machine tool to the plaintiffs as he had no licence 
and that as the plaintiffs were also without a 
licence, they had also committed an offence. The 
defendants contended that as a consequence the 
plaintiffs could not claim either the tools or 
damages in respect of the goods converted. This 
contention was repelled. 


(51) There is considerable similarity in the facts 
)f the present case and those decided by the 
Uourt of Appeal. Instead of the Defence of India 
lules. there were the Defence (General) Regula- 
ions; instead of the order of the Deputy Com- 
nissioncr, Nimar. there was the order of the 
Jinister of Supply; and in both cases there was 
10 licence and any dealing with the goods was 
m offence. ‘In the present case also, there is con¬ 
version as in the English case’ because the defen- 
lant sold the goods (albeit illegally in its posses¬ 
ion) without the authority of the owner and ad- 
nitted that it had received the price. It further 
i dm it ted its liability to pay the price received 
ind pleaded that it had mode an account and; 
ssued a Bijak to the plaintiff. It, however, set 
ip the illegality of the transaction by which it 1 
Amp in nosscssion of the foodgrains to avoid pay- 


ment. 

Thus there was here also no right in the defen¬ 
dant and but for the illegality, the claim to the 
sum received from Government could not be re- 
sisted. It is no doubt true that the plaintiff plead¬ 
ed the facts of the transaction but he could have 
fallen back upon his prior ownership of the mod- 
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grains which the defendant converted by selling 
without instructions from the owner. 

(52) In the case before the Court of Appeal, 
counsel for the appellant invoked the rule laid 
down by Lord Mansfield in — ‘Holman v. Johnson 
(X)’ (cit. sup.) and claimed that the plaintiff was 
not entitled to succeed. The Court of Appeal 
observed as follows: 

“ ‘Prima facie’, a man is entitled to his own pro¬ 
perty, and it is not a general principle of our 
law (as was suggested) that when one man’s 
goods have got into another’s possession in con¬ 
sequence of some unlawful dealings between 
them, the true owner can never be allowed to 
recover those goods by an action. The neces¬ 
sity of such a principle to the interests and ad¬ 
vancement of public policy is certainly not ob¬ 
vious. The suggestion that it exists is not, in 
our opinion, supported by authority. 

It would indeed be astonishing if (to take one 
instance) a person in the position of the defen¬ 
dant in — ‘Pearce v. Brooks’, (I860) 1 Ex. 213 
(Z2), supposing that she had converted the 
plaintiff’s brougham to her own use, were to be 
permitted, in the supposed interests of public 
policy, to keep it or the proceeds of its sale for 
her own benefit. The principle which is in 
truth followed by the Courts is that stated by 
Lord Mansfield, that no claim founded on an 
illegal contract will be enforced, and for this 
purpose the words ‘illegal contract' must now be 
understood in the wide sense which we have 
already indicated, and no technical meaning 
must be ascribed to the words ‘founded on 
an illegal contract’; ‘the form of ihe pleadings 
is by no means conclusive’.” 

(Underlined (here in ‘ ’ ) by me). 

(53) After citing the earlier case of — ‘Scot v. 
Brown’, 1892-2 QB 724 (Z3) and the dictum of 
Lindley, L. J., in that case, Du Parcq, L. J. pro¬ 
ceeded to observe as follows: 

‘‘In our opinion, a man's right to possess his own 
chattel will as a general rule be enforced against 
one who, without any claim of right, is detain¬ 
ing them, or has converted them to his own use, 
‘even though it may appear either from the 
pleadings, or in the course of the trial’, that the 
chattels in question came into the defendants’ 
possession by reason of an illegal contract bet¬ 
ween himself and the plaintiff, provided that 
the plaintiff does not seek, and is not forced, 
either to found his claim on the illegal contract, 
or to plead its illegality in order to support his 
claim 

* * * * * 

* * * * 

The Latin Maxim which Mellor J. cited must 
not be understood as meaning that where a 
transaction is vitiated by illegality the person 
left in possession of goods alter its completion 
is always and of necessity entitled to keep them. 
Its true meaning is that, where the circum¬ 
stances are such that the Court will refuse to 
assist either party, the consequence must in fact 
lollow that the party in possession will not be 
disturbed. As Lord Mansfield said in the case 
already cited, the defendant then obtains an 
advantage ‘contrary to the real justice’ and, so 
to say, ‘by accident’. 

It must not be supposed that the general rule 
which we have stated is subject to no exception. 
Indeed, there is one obvious exception, namely, 
that class of cases in which the goods claimed 
are of such a kind that it is unlawful to deal 
in them at all, as for example, obscene books. 
No doubt, there are others, but it is unneces- 
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sary, and would, we think, be unwise, to seek 
to name them all or to forecast the decisions 
which would be given a variety of circumstances 
which may hereafter arise. We are satisfied that 
no rule of law and no considerations of public 
policy compel the Court to dismiss the plain¬ 
tiff’s claim in the case before us, and to do so 
would oe, in our opinion, a manifest injustice.” 

(Underlined (here in 4 ’) by me). 

(54) It would thus appear that the plaintiff in 
the present case could have based his claim entirely 
upon his prior ownership of the goods and their 
conversion by the defendants. He could have also 
called in aid the admission on the part of the 
defendant that it had to return the price of the 
goods received from Government which had waiv¬ 
ed the illegality. If recovery could take place bet¬ 
ween principal and principal, more so between 
principal and agent. 

(55) There are other cases which go to support 
this principle, some of which are noted by Mar¬ 
shall, C. J., in — ‘Armstrong v. Toler’, (1861) 11 
Wheaton 258 (Z4). There can be no doubt that the 
parties were in ‘pari delicto’, inasmuch as they 
were both guilty of entering into an illegal con¬ 
tract. But the delict of the defendant is made 
greater by the further wTOng of misappropriation 
of the plaintiff’s money. Added to this is the 
fiduciary relationship between the parties. The 
observations of Salmond already quoted that 

‘‘in such cases public policy requires that the 
rule of ‘turpis causa’ shall be excluded in favour 
ol the more important and imperative rule that 
agents and trustees must faithfully perform the 
duties of their oflice” 

must be borne in mind. 

(56) I have already held that even if there is an 
error of law in the award, the question involved 
was specifically referred for the decision of the 
arbitrator. I am bound to say also that the error, 
in law, if any, involved in the arbitrator’s award 
is not apparent on the face of tiie award, and 1 
should I have held that I was entitled to interfere, 

I might have done so. 

(57) I am also aware that the case was before 

the arbitrator without the plaintiff seeking to base 
his case on prior possession, as was done in the 
‘Bowmaker’s Case (Zl)’. The arbitrator was asked 
to decide the entire controversy in the light of 
the pleadings which the parties had made and it 
does not appear from the record of the proceed¬ 
ings before him that the plaintiff sought at any 
time is confine his case to one of prior ownership 
of the goods and the conversion by the agent. The 
policy of the law is undoubtedly against unjust 
enrichment, but no plea of unjust enrichment was 
advanced in the present case before the arbitra¬ 
tor. In — ‘Boissevain v. Well’, 1950-1 All ER 728 
(Z5) Lord Simonds, dealing with a case in which 
the principle of unjust enrichment was invoked 
observed as follows : ’ 

‘‘To me, my Lords, it appears that such a proce¬ 
dure cannot be justilied. Had an amendment 
been duly made and the issue properly raised, 
it would have been a very different matter. Then 
the respondent would have been in a position 
in her lurn to amend her defence and plead 
to the new issue, and it is at least possible that 
her advisers would have found material on which 
they could rely to displace such new case as the 
appellant might make. I do not think I am 
going too far if I say that substantial injustice 
is likely to be done if such a departure is made 

from the ordinary course of practice and plead¬ 
ing.” 
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W net her or not the appellant would have succeed¬ 
ed in a Court of law makes no difference because 
tne case was not aecided by the Court but by an 
arbitrator. 

(58) I have found it necessary to make these 
observations oecause, though tne present case was 
i'oundt d upon a contract ot agency, there were also 
averments aoout conversion. It was pointed out 
m tne ’Bowmaker’s Case (Z1)’ that tne original 
plea nas little relevance. My brotner Rao (wnose 
opinion I nave now read) distinguishes that case 
as one founucd on tort. While I nave the greatest 
respect tor any opinion propounded by my brother, 
I am constrained to say mat this is a distinction 
without a difierence. Tne forms of action are 
tilings of the past and the ‘Bowmaker's Case (ZD’ 
was aiso initially based on a hiring agreement. 
In spite ot this, that case was limited to one of 
convem>on and there was no reason why the pre¬ 
sent case comd not also be so limited. 

(a9) Tne decision of the arbitrator in the first 
instance was one which would have resulted if the 
ruie in the ‘Bowmaker's Case (ZD’ were appli¬ 
cable. Wnat ciisimguisnes this case from the cued 
case is tne fact tnut an arbitrator decided it unon 
a question of law which was specifically referred 
to him. The plaint ill’s counsel having agreed to 
such a coitise, I nave hold mat the decision of the 
arbitrator must be treated as final. But I cto not 
think that the arb.tvalor’s decision is correct if 
the claim before him was limited to the conver¬ 
sion 01 the goods. Oi mat there is no proof on 
the proceedings before the arbitrator. 

(GO) There is no absolute rule that once there is 
an illegality tne Court will have nothing to do 
with tne case in any aspect or form. liven Lord 
Mansiield wnose pronouncements have established 
the raw reiamrg to iruud, illegality, made some 
excepnon or -suppos-u exceptions' on more than 
one occasion. it a p.amiuii can loand bis claim 
without reiving on tne 1 legality, the churn can be 
decreed; but .« ne is compelled to rely on the illega¬ 
lity he cannot succeed. It is easy to see to which 
category the present case belonged and no nearer 
case on facts can be found than the ‘Bowmaker's 
Case (Z1)’ to which I have reierred. I may, how¬ 
ever, mention here that neither that case nor 
‘Harry Parker's Case (PV was referred at the Bar 
to say nothing oi the cases cited by my brother 
and myself on this part of the case. 

(GD It is not necessary to discuss this subject 
at greater length in view of my opinion on the 
main point, namely, iliac the Court is not entitled 
to go benind tne decision of the arbitrator on a 
point of law wnicli was specifically referred to 
him and that the error, 
on the lace of the award, 
appeal must fail. 

(32) The question that 

should allow costs. Though in ‘Harry Parker's 
lease (P)’ the Court of Appeal did observe that 
I there should tie no order about costs, I am unable, 
with the greatest re poet, to follow those observa¬ 
tions in this cave. There were special features in 
that case and no such principle can be gathered 
from ether cases To apply ‘Harry Parkers Case 
I (Pi* in this way would leave no exception or ‘sup- 
jposed exception’ to the rule of ‘turpis causa’ which 
’is not the law. In meeting an appeal the res¬ 
pondent does not rely upon an illegality to which 
I he was a party. I, therefore, order that the costs 
; of this appeal shall be borne by the appellant. 

(63) The appeal is dismissed with costs. 

R. KAUSH AL.ENDR A KAO J.: 

(64) I agree that the appeal fails and must be 
dismissed. 


it any, is not apparent 
In tne view I take, this 

remains is whether I 


A. I. R. 

(65) It is not necessary to reiterate the facts 
ot the case which are set out in the judgment 
of my brother Hidayatullah. But as I am of a 
different view on a question which goes to the 
root of the case it has become necessary to give 
my reasons for the decision separately. 

(66) My learned brother holds that the decision 
of the arbitrator that the ‘Sauda’ was illegal and 
the suit was therefore liable to be dismissed can¬ 
not be questioned on the ground of an error in 
law apparent -on the face of the award because 
that was the very specific question referred to the 
arbitrator for decision. My learned brother, how¬ 
ever, is of opinion that but for the ruie in — ‘AIR 
1949 PC 334 at p. 337 (D)’ he might have inter¬ 
fered with the award as according to him the claim 
couid net fail on tne ground oi illegality 7 . 

(67) With the profound respect I entertain for 
the judgment of my learned brother, I am of opi¬ 
nion that the decision of the arbitrator proceeds 
on a right view of the claim in suit. The con¬ 
tention on behalf of the appellant is that the 
respondents who were in possession of the goods 
purchased and sold by them for the appellant or 
in receipt of monies in respect of them could not 
plead that the transactions were illegal by reason 
o; the plaintiffs not holding a licence under the 
Foodgrams Control Order, 1945. 

(Go) To appreciate the contention it is necessary 
to understand tne nature of the claim made by the 
appellant in the suit. The nature of the claim 
is indicated in paragraphs 2, 3, 4 (a) and 4 (b). 
The material allegation in the plaint is as under: 

“The defendants have been carrying on the busi¬ 
ness with or tor the plaintiff’s Akola shop and 
doing transactions for it. That the plaintiff had 
purchased in about October 1946, in all 1250 bags 

of Udid,.deliverable in the goaowns cf 

Ilarsud and Bir in C. P. The said bags were 
lying with the defendants as the common agents 
of the p aintitif and by about 21-1-1947, the 
plaintiff had balance stock of 850 bags of Udid.. 
....The defendants were to hold the said com¬ 
modity with them on behalf of the plaintiff 
and they were to send the goods to the place 
or places or ‘deal’ with the goods as would be 
ordered bv the plaintiff’s Akola Munim in that 
behalf.” (Para 3). 

The plaintiff prayed for a true and proper account 
of the 850 bags of Urid held by the defendants or 
Rs. 40,466/8/-, its price by way of compensation 
and damages for misappropriation. It is not dis¬ 
puted that the plaintiff held a licence in the Akola 
and the Amravati districts but did not hold a 
licence in the Nimar district where the defen¬ 
dants purchased and sold the grain on behalf ot 
the plaintiff. Though the plaintiff alleged in the 
plaint that no licence in the Nimar district was 
necessary, nothing was shown to make good the 
allegation: — ‘R. v. Oliver’, 1943-2 All ER 800 (Z6). 
The appeal was presented on the footing that a 
license was necessary but its absence did not justify 
the rejection of the claim bj ? the arbitrator. 

(63) Clause 3(1) of the Foodgrains Control Order 


runs 

4 t 


No person shall deal in foodgrains as a whole¬ 
sale dealer except under and in accordance with 
a licence issued by the Deputy Commissioner of 
the district.” 

The first condition of a licence granted under 
cl. 5 (1) provides: 

“The licencee shall carry on the aforesaid busi¬ 
ness at the places or within the area mentioned 
in the licence and at no other place. 

(70) According to the definition in CL 2 (a), 
“deal in foodgrains” means: 
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“to engage in the business of purchase, sale, or 
storage lor sale of foodgrains whether on ones 
own account or on account of or in partnership 
or ‘in association with any other person’ or as a 
commission agent or Arhatiya, and whetner or 
not in conjunction with any otner business; 
and the words ‘dealer’ and ‘dealing’ shall be 
construed accordingly." 

(71) In view of the prohibition in the Control 
Order the plaintiff could not dnectly deal m the 
foodgrains in the Nimar district. Nor could he 
deal in partnership with another. The prohibi¬ 
tion against dealing “in association with another 
person” is comprehensive enough to cover a deal¬ 
ing through an agent. In efiect such is the view 
taken in — ‘AIR 1950 Nag 53 (J & K>’. The provi¬ 
sion infringed cannot be regarded as one made 
merely lor administrative convenience or for the 
protection of public revenue. The prohibition 
against dealing in foodgrains without a licence 
was made in the public interest to regulate the 
distribution of scarce commodities witn a view 
to ensuring the maintenance of essential supplies. 
The contravention of the provision is made an 
offence punishable with three years or with fine 
or with both. The question is whether he can 
get the assistance of the Court in claiming an 
account from the persons in association with whom 
he was illegally dealing. 

(72) It is undoubted that what is done in con¬ 
travention of the provisions of an Act of Parlia¬ 
ment cannot be made a subject-matter of an ac¬ 
tion. (Per Lord Eiienborough C. J. in — ‘Langlon 
v. Hughes’, (1813) 105 ER 222 (Z7) ).* The propo¬ 
sition is illustrated by the decision in — ‘Mahmoud 
and Ispahani, In re' (1921) 2 KB 716 (Z8). In that 
case, the plaintiff sold to the defendant a quantity 
of linseed oil. The plaintiff had a licence under 
the Seeds, Oils and Fats Order, 1919, under which 
a person could not, either on his own behalf or 
on behalf of any other person, buy or sell or other¬ 
wise deal in linseed oil. The defendant told the 
plaintiff that he had a licence under the Order 
though he had not one. Tne plaintiff sold the 
defendant a quantity of linseed oil on a mis¬ 
representation by the defendant and in the honest 
belief that he had a licence. The defendant re¬ 
fused to take delivery of the linseed on the ground 
that the contract was illegal as he had no licence 
under the Order. The Court dismissed the claim 
for damages by the plaintiff because the defen¬ 
dant had no license and the contract of sale was 
prohibited by the Order and was therefore illegal. 
Bankes L. J. observed: 

“The Order is a clear and unequivocal declara¬ 
tion by the Legislature in the public interest 
that this particular kind of contract shall not 
be entered into. The respondent had a licence; 
the appellant had no licence. The respondent 
contends that, as he had a licence, the appel¬ 
lant cannot be heard to say that in the circum¬ 
stances he had not a licence. I cannot assent 
to that preposition. I do not think there is any 
authority for it, and as the language of the 
Order clearly prohibits the making of this con¬ 
tract, it is open to a party, however shabby it 
may appear to be, to say that the Legislature 
has prohibited this contract, and therefore it 
is a case in which the Court w r ill not lend its 
aid to the enforcement of the contract.” 

In short, the defendant was permitted to show 
turpitude in himself to defeat the claim of the 
morally innocent plaintiff on the ground of illega¬ 
lity of the contract between the parties. 

(73) The turpitude in the present case w T as in 
tne plaintiff. But it is contended that the sale 


and purchase of the Dal were already completed 
and all that the plaintiff asked was an account 
of the bags remaining with tne defendants or the 
monies received by Uiem instead. It is said that 
the defendants were m tne position of an agent 
and as tne relationship between them and the 
plaintiff was fiduciary they could not have been 
permitted to plead tne illegality oi the transac¬ 
tions done by the plaintiff to dishonestly escape 
tile liability to account. 

(74) In all cases of illegality, if the question 
were one of merely doing justice as between the 
parties to the action no Court would permit tne 
defendant to disnonestly enrich himself by re¬ 
course to a plea of illegality. But the Court has 
over and above the duly of doing juotice between 
the parties to the action the duty oi enforcing 
the law by not countenancing anything iorbidden 
by law or permitting anything w'hicn would defeat 
the provisions of any law. That paramount duty 
the Court has to perform irrespective of the ques¬ 
tion whether it results in the dishonest enrichment 
of one of the parties or not. 

As observed by Lord Mansfield: 

“The objection, that a contract is immoral or 
illegal as between plaintiff and deiendant, sounds 
at all times very ill in the mouth of the defen¬ 
dant. It is not for his sake, however, that the 
objection is ever allowed; but it is founded in 
general principles of policy, which defendant 
has the advantage of, contrary to the real jus¬ 
tice, as between him and the plaintiff, by ac¬ 
cident, if I may so say. The principle of public 
policy is this; ‘ex dclo malo non oritur actio’. 
No Court will lend its aid to a man who founds 
his cause of action upon an immoral or an 
illegal act.’’ (— ‘Holman v. Johnson’, (1775) 98 
ER 1120 at p. 1121 (Z9) ). 

To the same effect are the observations of the 
Master of the Rolls in — “Thomson v. Thomson’, 
(1802) 32 ER 190 at p. 191 (Z10): 

“The defence is very dishonest; but in all illegal 
contracts it is against good faith as between the 
individuals to take advantage of that. A man 
procures smuggled goods; and keeps them; but 
refuses to pay for them. So in the Underwriter’s 
case, an insurance contrary to the Act of Parlia¬ 
ment, the brokers had received the money, and 
refused to pay it over; and it could not be re¬ 
covered. (‘Ex Parte Mather’, (1797) 30 ER 10SO 
(Zll). No matter, who complains of it: the 
thing is illegal. You have no claim to this 
money except through the medium of an illegal 
agreement; which according to the determina¬ 
tions you cannot support.” 

Indeed the duty of the Court to decline assist- 
tance to a party, implicated in illegality, if the ille¬ 
gality of the transaction comes to the notice of 
the Court, is not dependent on a plea being raised 
by the defendant. The Court acts ‘suo motu’ for 
reasons unconnected with the parties to the ac¬ 
tion : — ‘Connolly v. Consumers’ Cordage Co.’, 
(1903) 89 LT 347 (Z12) and — ‘Luckett v. Wood’, 
(1908 24 TLR 617 (Z13). In the latter case though 
the defendant did not think it “honourable” to 
plead the illegality, the Court noticed it and dis¬ 
missed the claim. 

(75) It is an accepted proposition that no ac¬ 
counting can be had by one partner against 
another in respect of transactions arising out of 
an illegal partnership. In — ‘Knowles v. Haugh- 
ton’. (1805) 32 ER 1052 (Z14) it w r as ruled that the 
profits of a partnership in underwriting, illegal 
by statute, could not be a subiect of account in 
equity. In — ‘Booth v. Hodgson’, (1795) 101 ER 
619 (Z15) one of the partners of a partnership 
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ior insuring ships, contrary to a statute of Parlia¬ 
ment, was ucid not entitled to recover the pre¬ 
miums received by the brokers in respect of poli¬ 
cies imaerv.Tiuen m tiie name oi one 01 tire part¬ 


ners. hi - ‘Hubert- v. Maze', UfcJOl* 126 EH 1333 
(Z1G> tne question submitted to ilie Court by tne 
aroma tor v. as whether one partner could recover 
the money paid on account, oi an illegal partner- 
sh; i). It was contended that though it was 
illegal for underwriters to enter into a partner¬ 
ship, yet they were liable to tne insured icr tne 
amount of the sums underwritten and, therefore, 
the deiendant in me case, who paid on behalf 
oi the plain*ift wnai the pamtu: would have 
been bound to pay tne former, was entitled to 
recover tne amount as money paid to the use ol 
the latter. The contention was negatived. 

To the same el feet are the decisions in — ‘Mit¬ 
chell v. Cockouivie', (1794 1 12b EH 605 (Z17) and 
— ‘Armsirong v. Armstrong*. (1834» 40 ER 18 (Z18). 
If it be no part oi the duty ol a Court to make an 
account between partners in respect of proxies or 
losses arising from an illegal partnership it is 
dillicult to See the principle on which the Court 
can permit a principal to call his agent to ac¬ 
count in respect oi dealings into which the former 
could not in law enter through the agency of the 
latter. 

(7G> Willis:on criticises the distinction which is 
sought to be made between a claim based on an 
illegal transaction against a partner & one against 
an agent, with the remark: 

“Certainly one who employs an agent to rob a 
till cannot recover the contents thereof which 
the agent acquires in the course of his employ¬ 
ment.’' (Willislon on Contracts, Vol. VI, Para¬ 
graph 1786). 

The contention, that the relationship of principal 
and agent between the parties affords an excep¬ 
tion to the general rule, that the Court would not 
assist a party to an illegal contract, was rejected 
by the Court of Appeal in — T940-2 KB 533 (P>'. 

(77) In that case the agent was employed to 
make a bet with street bookmakers which was 
prohibited and made an offence by an Act of 
Parliament and also a sham bet which itself in¬ 
volved a further element of illegality. The prin¬ 
cipal, discovering that the money had not oecn 
applied according to instructions but was retained 
by the agent, claimed to recover the money. 

Du Parcq L. J. observed: 

“It was submitted on Mr. Masons behalf that 

thin xt’oc enrnvnrl hr o h/»r rvf'ontinn 


this case was covered by another exception, 
which was said to be based on principles of 
commercial morality. Trusts, and the obligations 
of agency, said his counsel, are sacred, and 
nothing must be allowed to prevent the ‘cestui 
due' trust or the principal from claiming money 
from a trustee or agent, however tainted may be 
the transaction from which the payment of the 
money flowed. In my opinion, a principal seek¬ 
ing to recover from his agent money which he 
handed to him for an illegal purpose, is in no 
better case, when he seeks relief from a Court 
of Law, than the contracting party seeking to 
recover back payments made by himself to 
another party to the contract (who is not his 
agent) for an illegal consideration. In neither 
case will the Courts order the repayment of the 
money.” 

(78) Sir John Salmond’s opinion that public 
policy requires the rule of ‘turpis causa* shall be 
excluded in favour of the more important and 
imperative rule that agents must faithfully per¬ 
form the duties of their offico is much too wide 
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and can at any rate have no application where 
tne law makes it- criminal ior the principal to deal 
even through an agent. 

(79) Tie statement of Sir John Salmond which 
was approved in — (19363 1 KB 159 at p. 190 (Yj 
and — T3 j 1-1 Ail ER 92 at p. 99 (Z)’ is really not 
in point here. The statement referred to in the 
two cases is the following: 

“Where^ the illegal purpose has been wholly or 

pax uali> effected, the law allows no ‘locus paeni- 
tentiae '. 

Actually neither of the cases is in illustration of 

the exception slated by Sir John Salmond wh’ch 

is under question here. In both the cases the Court 

declined to enlorce a claim tainted with illeoa- 
lity. 

(80) It is necessary to refer to the decisions re¬ 
lied on by my learned brother: — ‘(1797) 126 ER 
744 (Q)‘; — ‘AIR 1921 Mad 334 (HP; — *25 Adi 
6*39 (S)'; — ‘1944-2 All ER 579 (Zip and — ‘(1861) 

11 Wheaton 258 (Z4»‘. 

(81) The first was an action for money had and 
received. The second and the third decisions were 
in cases of agency. Bui they are all distinguish¬ 
able in that the claim in none of them unlike 
m the present case was against an agent in res¬ 
pect of a transaction which the principal was for¬ 
bidden by law from entering into through the 
agency of the defendant. They are thus not perti¬ 
nent to the question under consideration. In the 
present case the agent is not setting up the illega¬ 
lity of a transaction between his principal and a 
stranger but pointing to the illegality of the prin¬ 
cipal dealing through the agent himself. 

(82) Though the facts in — ‘Bowmakers, Ltd v. 
Barnet Instruments, Ltd. (ZD* (supra) are appa¬ 
rently similar it cannot be forgotten that the case 
was not one in which the piaintilf was relying 
upon an illegal agreement. The claim there, was, 
in conversion, independent of the hiring agree¬ 
ments. The proposition stated is: 

“In our opinion a man's right to possess his own 

U _: i i _ % % . . • 


chattels will, as a general rule, 


enforced 


against one who, without any claim of right, is 
detaining them, or has converted them to his 
own use. even though it may appear either from 
the pleadings, or in the course of the trial, that 
the chattels in question came into the defen¬ 
dant’s possession by reason of an illegal con¬ 
tract between himself and the plaintiff, ‘provid¬ 
ed’ that the plaintiff does not seek, and is not 
forced, either to found his claim on the illegal 
contract, or to plead its illegality in order to 
support his claim.” (pp. 582 & 583) (Underlining 
(Here in single quotation) is by me.) 

In my view the facts of the instant case are 
not covered by the main proposition but by the 
proviso to it. The distinction between an action 
in tort and one on contract is brought to light 
by comparing the decision in ‘Bowmakers’ Case 
(Zl) (supra)’ with that in — ‘Anderson, Ltd. v. 
Daniel', (1924) 1 KB 138 (Z19). 

(83) The present case cannot be regarded as 
founded on a promise entirely disconnected with 
the illegal act or founded on a new consideration 
as was the case before Chief Justice Marshall in 
— ‘Armstrong v. Toler’, (Z4> (supra). Tne case of 
the plaintiff here was not based on any 'bizak' 
or bond given by the defendants. One of the deci¬ 
sions on the basis of which Chief Justice Mar¬ 
shall proceeded in — ‘Armstrong v. Toler’, (Z4> 
(supra) is that of Lord Mansfield in — ‘Faikney 
v. Reynous’, (1767) 98 ER 79 (Z20) which has 
been repeatedly doubted in England and is now 
considered as overruled by — ‘Caiman v. Bryce’, 
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(1819) 106 ER 628 (Z21). See — ‘(1794) 126 ER 
606 at p. 608 (Z17)’, Foot-note (e) and Halsbury’s 
Laws of England (Hailsham. Edition) Vol. XXIV, 
page 412, Foot-note (n). The distinction made 
by Lord Mansfield in — ‘Faikney v. Reynous', 
(Z20) (supra) between — ‘Malum prohibitum’ and 
‘Mala in se’ was reprobated in — ‘(1801) 126 ER 
1333 (Z16)’ as “pregnant with mischief” and has 
ceased to be significant for the decision of this 
class of cases: See — ‘Caiman v. Bryce’, (Z21) 
(supra). 

(84) It is bootless to speculate whether the plain¬ 
tiff could not have succeeded by basing his claim 
differently. Nor is it permissible to assume that 
in such a contingency the written statement of 
the defendants would have been the same and not 
different. Suffice it to say to decree an account 
against the defendants on the facts disclosed 
would be to permit a claim grounded on dealings 
prohibited and made criminal by law and would 
amount to the enforcement of an agreement of 
agency void under Section 24 read with Section 
23, Contract Act. In short, I am unable to sub¬ 
scribe to a doctrine which makes it imperative on 
the Court to enforce the claim of a principal bas¬ 
ed on a public wrong and encourage the defeat 
of a provision made in the public interest. If the 
considerations of public policy, on which Sir John 
Salmond bases the exception stated by him, have 
a place in the present case they seem to point 
more against the claim of the principal than the 
plea of the agent. I am, therefore, of the opinion 
that the action was not maintainable. 

(85) The view of the arbitrator that the claim 
was liable to be dismissed because of illegality 
is correct. But the case against the appellant is 
concluded by the principle stated in Halsbury’s 
Laws of England that a dispute arising from and 
founded on an illegal transaction cannot be re¬ 
ferred to arbitration. See Hailsham Edition, Vol. 
I, page 628 and Symond’s Edition, Vol. II, page 
6 and — ‘Joe Lee, Ltd. v. Lord Dalmeny’, 1927-1 
Ch. 300 (Z22). But it is unnecessary to enter into 
an elaborate discussion of this aspect of the case 
because whether the award can stand or not the 
result would not be different on the conclusion 
already reached that the action was not main¬ 
tainable. See — ‘Kershaw v. Sievier, (1904) 21 
TLR 40 at p. 41 (Z23). So the decree dismissing 
the suit stands. 

(86) Even if my view as to the nature of the 
claim and the maintainability of the action be 
not correct, the appellant must fail. If the case 
has to be considered on the footing that the 
claim was not tainted by any illegality, I agree 
with the conclusions reached by my learned 
brother on the six points formulated for decision 
by him. 

(87) On my view of the nature of the claim I 
have at one stage felt some hesitation about the 
question of costs. In England the practice does 
not seem to be uniform in this class of cases. Com¬ 
pare — ‘(1940)-2 KB 590 at pp. 602, 614 (P) with 
— ‘Granville & Co. v. Firth’, (1903) 88 LT 9 (Z24). 
The decree of the trial Court ordered costs in the 
suit to be borne as incurred. In — ‘Bhowanipur 
Banking Corpn. Ltd. v. Durgesh Nandini Dassi’, 
AIR 1941 PC 95 at p. 99 (Z25) the respondent, who 
succeeded on a defence founded on Section 23, 
Contract Act, was held entitled to her costs in the 
appeal. In the circumstances, I see no justifica¬ 
tion for depriving the resnondents here of their 
costs in the appeal. The appeal is dismissed with 
oosts. 

Appeal dismissed. 
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SINHA C. J. AND BHUTT J. (30-12-1953; 

Hariharsingh Sukhiram Channahu, Appellant 
v. Deonarayan Bodhram Channahu and others,, 
Respondents. 

First Appeal No. 72 of 1948, from decree of 
Addl. Dist. J., Bilaspur, D/- 22-3-1948. 

(a) Central Provinces Land Revenue Act (2 of 
1917), Ss. 66, 80 (1), (3), 68, 69 — Entries in 
revenue records — Presumption — Finality — 
Entry of person being adopted son — Finality — 
Recital is not binding on rightful holder — 
(Evidence Act (1872), Ss. 35 and 115). 

Under S. 66. Central Provinces Land Re¬ 
venue Act (2 of 1917), the Settlement Officer 
has to ascertain and record the persons who 
are in possession as proprietors of the land 
comprised in each estate or mahal. The record 
thereof, however, is not conclusive under S. 8Q 
(1), and sub-s. (2) of S. 66 lays down that 
no person shall be debarred from establish¬ 
ing his right to such land in a Civil Court. 
Under S. 68, the Settlement Officer is em¬ 
powered to ascertain and determine the 
extent of all land which is held as ‘sir’ land 
which term includes Bhogra land. This sec¬ 
tion is also excluded from the operation of 
sub-s. (1) of S. 80. Finality is attached to 
the entry made under S. 69 respecting the 
land held as ‘khudkasht’ which term may be 
held to include Gauti Raiyati land. 

(Para 18> 

Under sub-s. (3) of S. 80, Central Provinces 
Land Revenue Act. a presumption of correct¬ 
ness attaches to the entries in the record-of- 
rights which is defined in S. 45. (Para 18) 

It may, therefore, be taken that the entries, 
showing the proprietary interest ol a person, 
and the land held by him, which were made 
in the ‘khewat’, ‘khasra’ and ‘jamabandP 
prepared at the time of settlement have a 
presumptive value. This, however, does not 
mean that the entry showing his status as 
the adopted son of his lather has any pre¬ 
sumption of correctness. An innocuous entry 
of this nature does not affect the rights of 
the rightful holder and need not have been 
contested by him. and, therefore, his failure 
to take any steps to get it corrected cannot 
amount to any conduct implying his admis¬ 
sion of the person’s adoption. (Para 19) 

Anno: Evidence Act, S. 35 N. 11, 12; S. 115 
N. 5, 6, 8, 16. 

(b) Hindu Law — Adoption — Proof — Ancient 
adoption — Evidence, nature of. 

In the case of ancient adoption it is only 
when there are clear indications that the 
adoption must have taken place, that want 
of evidence of the essential ceremony of 
giving and taking would not defeat the adop¬ 
tion, as such a ceremony would, in the pecu¬ 
liar circumstances of the case, be presumed 
to have been performed. (Para 10) 

Where the evidence showed that for many 
years there was no conduct on the part of 
any of the parties indicating the alleged 
adoption, and it was only when the question 
of mutation of names came in that the widow 
in whose name the property stood, put in 
the statement that the appellant was her 
adopted son and that his name should be 
mutated in her place, and it was established 
that this statement was made on the sug¬ 
gestion of a revenue officer, it was held that 
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there was no convincing evidence of adop¬ 
tion. (Para 20) 

When there are improbabilities in the story 
of acl< pi; in, winch is inconsistent with the 
condi-r-; of the principal parties concerned, 
it. 


r> r-s " /■ > • 


y f' . 

. » * > . i 


ne urged that the person setting up 
the adoption lias discharged his burden of 
proof. (Para 20> 


.Alt 


120, 141, 142 


< e) Limitation Act 0908). 
and 144 — Adverse pos e .sian by aliened adoptee 
against widow — Rights of re. ersiomr. 

Where a person is let into possession bv 
the widow as his adopted son. the possession 
is permissive when the person himself has not 
entered into possession as ad pied son. 

If the adoption is not proved and the pos¬ 
session of the alleged adopted son is held 
adverse to the wido.v, i does not affect the 
right of the reversioner to recover possession 
after the widow’s death. To such a case 
Art. 111. Limitation Act. is applicable so far 
as recovery of immoveable property is con¬ 
cerned and Art. 120 of the said Act applies 

to a claim for possession of movable pro¬ 
perty. Suit for possession brought by the 

reversioner within three years of the death of 
the widow is maintainable. (Para 21) 

Anno: Limit. Act. Art. 141 N. 2: Arts. 142 and 
144 N. 7'), 13, 56, 60, 73; Art. 120 N. 12. 

(cl) Hindu Law — Widow — Acquisitions by 

— Whether accretion to Iiu .band’s estate — 
Intention — Presumption. 

The character of the acquisitions by a 
Hindu widow governed by Benaras School 
who is in possession of her husband’s estate 
is determined by the intention of the widow 
to whom the income from which the acqui¬ 
sitions are made belongs. If this intention is 
not clear, the presumption that she intended 
the acquisitions to be her sc par ale property 
would determine their character. The same 
principle would apply where she does not 
herself make the acquisitions and allows 
another to do so. 25 Mad 351, Relied on; Case 
law Ref. (Para 26) 

Whore the widow had set up an adoption 
and had allowed the alleged adoptee to make 
acquisitions for his personal benefit the pre¬ 
sumption that in permitting the alleged 
adoptee to acquire the fields he widow in¬ 
tended to create a separate ’estate for his 
benefit cannot be deemed to be rebutted. 

(Para 28) 

(e) Limitation Act (ISOS), Arts. Ill and 118 

— Suit by reversioner after widow’s death for 
possession — Validity of alleged adoption of 
defendant by widow in question — Suit held 
governed by Art. 141 and not Art. 118. 

To a suit by a reversioner for possession 
of immovable property on the death of a 
widow Art. 141, Limitation Act, is applicable 
even though it is necessary to decide in the 
suit whether the adoption by her of the 
defendant was or was not valid. The chal¬ 
lenge to the adoption being only incidental 
to the determination of the rights of the 
plaintiff as reversioner such a suit cannot be 
deemed to be “in truth and substance” a suit 
for a declaration that the defendant’s adop¬ 
tion is invalid. AIR 1324 PC 137, Relied cn; 
AIR 1927 PC 229, Distinguished. 

Anno: Limit. Act. Art. 113 N. 2; Art. 141 N. 16. 

CASES REFERRED: Paras 
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M. R. Bobde and R. S. Dabir, for Appellant; 
D. T. Mangalmurti and N. S. Nandedkar, for 
Respondents (Nos. 1 to 5). 


JUDGMENT: This appeal arises out of a suit 

for joint possession. 


(2) Bisnath, the common ancestor of the parties, 
died long ago leaving live sons who, ip order of 
seniority, were Sukhiram, Bhikari, Nainsingh, 
Bodharam and Janakram. Bhikari and Janakram 
predeceased Sukhiram and left no personal heirs. 
Sukhiram died in 1893 A. D. leaving a widow Mst. 
Kalamati and a posthumous daughter Padmavati 
who predeceased her mother. Mst. Kalamati died 
on 3-8-19-11. At that lime the family consisted 
of Eodharam and Nainsingh. and their sons. 
Bodharam was the plaintiff, who is dead and is 
now represented by respondents 1 (1) to 1 (5). 
Nainsingh was defendant 2. He is also dead and 
is represented by respondents 2 (a) to 2 (e>. 
Appellant Kariharsingh is the eldest son of 
Nnirrmgh and was defendant 1 in the original 
action. 


(3) Shortly before his demise Sukhiram began 
to live and mess separately with the intention to 
sever his connection from the joint family. At 
the time of his death the family property consist¬ 
ed of sixteen annas share of ‘mouza’ Bade Kate- 
koni and twelve annas share of ‘mouza’ Turkapali 
with appurtenant Bhogra and Gauti Raiyati lands. 
It, however, appears that the share in ‘mouza’ 
Turkapali was treated as belonging to Bodharam 
and Nainsingh alone in which Sukhiram had no 
interest. After the death of Sukhiram, his share 
in ‘mouza’ Bade Katekoni was mutated m the 
name of his widow. This was consistent with his 
separation from the rest of the family. 


The case of the plaintiff was that after the 
e of Sukhiram, his widow reunited with -he 
and began to live with his two brothers, 
in inn fnrvnlv narlition +onlr nla.ee 




1954 


Hariharsingh v. Deonarayan (Sinha C. J . & Bhutt J.) Nagpur 321 


in or about the year 1910 A. D., she was given one- 
tiiird share in ‘mouza’ Bade Katekom and the 
appurtenant lands and the rest of the property, 
including the twelve annas share of ‘mouza’ 
Turkapaii and the fields attached to that share, 
was apportioned half and half between the plain- 
tilt and Nainsingh. According to the plaintiff, 
Mst. Kalamati was given the share only by way 
of maintenance. This contention, however, was 
negatived by the lower Court and has not been 
raised before us. 

(5) In the year 1922-23 A. D. Mst. Kalamati 
applied to the Revenue Authorities for mutation 
oi her share in the name of the appellant Harihar¬ 
singh. In her application, Exhibit P-3, she made 
the following statement: 

“I have taken in adoption the eldest son of my 
eldest ‘devar’ (i. e husband’s younger brother) 
namely Harihar Singh while he was child.'’ 

To this averment the plaintiff made the reply 
noted below: 


“Mst. Kalamati had promised that on her desire (?) 
the share be divided into two shares half of 
which shall go to her adopted son and half to 
myself. Hariharsingh were (?) adopted by Mst. 
* Kalamati as her son ten or 12 years ago. We 
were ail joint then and only separated ourselves 
recently. I have got nothing to urge if she 
wants to give her whole share to Hariharsingh.” 
(See Exhibit 1 D-4). 

On this statement the name of the appellant 
was mutated in place of Mst. Kalamati in respect 
of the village share and the lands recorded in hex- 
name. Subsequently, in the settlement of 1930-31 
tlie said property was recorded in the name of 
the appellant who was described as the adopted 
son of Sukhirarn in the Settlement Parclias and 
Khewat (Exhibits 1 D-l, 1 D-2, and 1 D-5) and he 
was also appointed ‘lambardar’ of the village, i. c., 
Bade Katekoni. 


It is not disputed that from the usufruct of this 
property, augmented by his own exertion, the 
appellant acquired the Gauti Raiyati fields men¬ 
tioned in his sLiond schedule, which were record¬ 
ed in his name in the vfilage papers. It may, how 
ever be noted that ‘khasra’ nos. 324, area 138 
acres, and 955. area 0.56 acres, aooeov to be 
wrongly included in the 1st inasmuch as these 
very fields are also included in the first schedule 
which shows the land allotted to the share, of 
Mst. Kalamati at the family partition and subse¬ 
quently recorded in the name of the appellant! 

(G) Plaintiff filed the present suit on 1-8-1944 
on the ground that on the demise of Mst. Kala¬ 
mati, the abovc-mentione I property devolved on 
him. and his brother Nainsingh in equal shares as 
reversioners and he was, therefore, entitled to 
joint possession thereof to the extent of a moiety. 

As regards the Gauti Raiyati fields acquired by 
the appellant, his case was that they were an 
accretion to the main property and partook of its 
character. He also based his suit on an alleged 
agreement of M?c. Kalamati that on her demise 
he would be entitled to a half share in her pro¬ 
perty. This plea, however, is now immaterial as 
it was repelled by the lower Court and has not 
been urged before us. 


The suit was resisted by the appellant o 
the following grounds: 


(1) That he was adopted as a son by Sukhirarn 
during his life and was, therefore, the right¬ 
ful heir to his property; 

(2) That he was in adverse possession of the 
property since the year 1922-23 and thereby 
acquired a prescriptive title; 
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(3) That the Gauti Raiyati land acquired from 
the usufruct of the parent estate was kept 
separate and became ms own property; and 

(4.) That the suit was barred by limitation. 
These points were negative*} by tne lower Court 
and are reiterated beiore us. 

(8) ADOPTION: Before we deal with this ques¬ 
tion on its merits, it is advisable to consider the 
rulings which were referred to at the bar-in sup¬ 
port of tne contention tnat in the case of an 
ancient adoption lack oi proper evidence will not 
operate to deieat tne claim of the adopted son. 


In — Chhoty Lai v. Chandra Blian'. AIR 1923 
Ail l,o (A) the adoption had taken place 46 years 
'ante litem motam'. All tne parties immediately 
concerned were dead. The adoption was, however, 
recited by the natural lather in a formal deed of 
gift, the adopted son succeeded in due course to 
the properly oi his adoptive father and no objec¬ 
tion to the adoption was raised at any time by 
any member of either family. 

These circumstances hacl clearly indicated an 
adoption and it was on this account that it was 
held tnat it should be considered as a legal and 
valid adoption, notwithstanding that there was 
no evidence available of the usual ceremonies hav¬ 


ing oeen periormed. in support of this view reli¬ 
ance was placed by their Lordships on — ‘Bal 
Gangadhar v. Shrimvas’, AIR 1915 PC 7 (B); — 
Chandra Kunwar v. Chaudhri Narpat Singh’’, 29 
All 1C4 (C) and — liar Shankar Partab Singh v. 
Lai Raghuraj Singh’, 29 All 519 (D;. 

i9> In Ramakrishna Pillai v. Tirunarayana 
Piliai', AIR 1932 Mad 198 (E) it was held that 
though a person is ’prima facie’ bound to prove, 
as a fact, that he is an adopted son, yet if for 
a lung time he acted as such and was treated 
as an adopted son. the burden resting upon the 
person who disputes such an adoption is of the 
highest order. 


J.n that case the adoption had taken place before 
1384 the last male owner had d^ed in 1699 and 
\1'C* vuit was instituted in 1917. A special ieature 
of tiie case was that the adopted son was treated 
as such by all the members oi the family interested 
in denying the adoption and this conduct on their 
part was held to raise a presumption that the 
adoption was validly performed. 


(10) Next we come to the case — *Roshan Lai 
v. Samar Nath;, AIR 1937 Lah 626 (F). In that 
case the adoption had taken place 45 years prior 
to the institution of the suit and there were cir¬ 
cumstances to show that the adoption must have 
taken place, particularly the statement of the 
natural father in his will which was signed by 

ms son as the adopted son of his matemal-grand- 
father. 


in mis connection, their Lordships observed: 

“Mr. Achhru Ram, however, strenuously argued 
that none of the defendant’s witnesses had stat¬ 
ed that the essential ceremony of ‘giving and 
taking' was performed at the time of adoption 
and in the absence of proof of this ceremony 
the adoption cannot be regarded as having been 
,alidl> made. But, as pointed out already, the 
adoption took place 45 years ago, and at this 
distance of time it is not possible to get wit¬ 
nesses who were actually present at the time 
and could depose to the performance of the 
ceremony, in such circumstances, in the absence 
of any thing to indicate the contrary, it must be 
presumed that all the requisite ceremonies were 
duly performed. As held in — ‘Achal Ram v 
Kazrni Husain Khan’, 27 All 271 at p. 290 (G) : 
— Kailash Chandra Nag v. Bejoy Chandra Nag’’ 
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AIR 1923 Cal 18 at p. 21 (Hi and — ‘Jagan Nath 
v. Cnandm Bibi’, AIR 1921 Cal G47 at pp. 649, 
650 U>, when a person has lor nearly hall a 
century enjoyed tne status oi an adopted son, 
ana has ueen treated as such all his liie, it must 
be assumed that afl the necessary ceremonies 
were duly and regularly periormed at tne time 
oi his adoption. No iacts have been brought 
out, which might displace this presumption.” 

It will thus be observed that it is only when there 
are clear indications that the adoption must have 
taken p.ace, that want ol evidence oi the essential 
ceremony oi giving and taking would not defeat 
the adoption, as such a ceremony would, in the 
peculiar circumstances oi the case, be presumed 
to have been performed. 

(11) Coming to the instant case, the special 
feature that is noticed is tnat until 1922-23 there 
was no conduct on the part oi any oi the parties 
indicating the appellant's adoption by Sukhiram. 
It was the widow A 1st. Kalamati whose name was 
mutated in respect oi the property alter her hus¬ 
band's demise. Even in tne family partition oi 
1910 when the appellant had grown up sufficiently 
it was the widow that was given a share oi the 
property. This ‘prima l'acie’ indicates that it was 
Mst. Kalamati wno was treated by the family as 
representing the estate of her husband. 

(12) It was in the year 1922-23 that Alst. Kala¬ 
mati for the first time spoke about the adoption 
while initiating proceedings lor mutation in ap¬ 
pellants favour. However, the statement was 
equivocal inasmuch as she alleged that the appel¬ 
lant was taken in adoption by herself. It is true 
that she also stated that the appellant was taken 
in adoption while a child, making it possible that 
he was adopted by Sukhiram himself, it cannot be 
forgotten that she did not ascribe the adoption 
to any act of her husband but to her own. 

The reply of the plaintiff to this statement was. 
however, categorical. He said that Alst. Kalamati 
had adopted the appellant about ten or twelve 
years ago. This statement cannot be treated as 
an admission of the appellant’s adoption by 
Sukhiram who had died about 30 years before. 
It is no doubt true that in her subsequent appli¬ 
cation. Exhibit 1 D-6, Alst. Kalamati made the 
statement that the appellant was adopted by her 
husband during his life. However, this document, 
as admitted by the appellant in the witness-box, 
was executed by Alst. Kalamati on the direction 
of the Tahsildar who indicated the kind of deed 
for execution which could justify mutation being 
effected in his name. 

Evidently the document came into existence 
because it was thought that unless the adoption 
was stated to have been made by Sukhiram, the 
appellant could not be accepted as representing 
his estate. The document coming into existence 
in such circumstances, when there was apparent 
motive for executing it in that particular form, 
cannot carry much evidentiary value. In any case 
it was not binding on the plaintiff who is not 
shown to have assented to its contents. 

(13) However, it was urged that there are indi¬ 
cations in the case showing that the appellant 
must have been adopted by Sukhiram. These may 
be summarised as below: 

(i) that in the family partition of 1910 
‘jethausi’ (i.e., a larger share which is given 
to the senior branch of the family) was 
given to Alst. Kalamati, indicating that her 
branch was supposed to be represented by 
a male member; 

(ii) that, in the subsequent partition between 
Nainsingh and his sons, no share was given 


to the appellant and his next brother 
Kanhaiyalal was given ‘jethausi* indicating 
that he was transferred to another family; 

(iii) that, the appellant had shaved his mustache 
on the death of Mst. Kalamati, indicating 
that he regarded her as his own mother; 
and 

(iv) that, the appellant was described as the 
adopted son of Sukhiram in the settlement 
papers of 1930-31 and was appointed as 
'lambardar’, to which' no objection was taken 
by any member of the family, indicating 
that they had accepted him as Sukhiram’s 
adopted son, representing the senior-most 
branch of the family. 

(14) As regards the ‘jethausi’ alleged to have 
been given to Alst. Kalamati, there is not any 
proper evidence on record. There is no doubt that 
the plaintiff in the witness-box stated that at first 
good 100 acres of land were given to Alst. Kala¬ 
mati and the rest of the property was then divid¬ 
ed in equal shares between him and Nainsingh. 
Even it good land was given to Alst. Kalamati 
by way of ‘jethausi’, it would not indicate that the 
appellant was accepted as representing the branch 
of Sukhiram, for there is nothing on record to 
indicate that ‘jethausi’ could not be given to a 
female heir of the senior branch. 


It is. as such, likely that since Mst. Kalamati 
was recognised as representing the branch of 
Sukhiram she was, if at all, given ‘jethausi’ in her 
own right as his heir. As against this evidence, 
Panditram (1 D. W. 2) and Nainsingh (1 D. W. 4) 
were examined to prove that ‘jethausi’ was given 
to the appellant at the time of the family parti¬ 
tion. According to Nainsingh, he was given about 
8 acres ol land in excess of his share by way of 
‘jethausi’. If this was so, the. matter could have 
been better proved by production of the village 
papers showing the different areas of land allotted 
to the three branches at the partition. The evid¬ 
ence of these witnesses, namely, Panditram and 
Nainsingh. to the effect that ‘jethausi’ was given 
to the appellant cannot also obviously be accepted 
because admittedly the share of Sukhiram was 
given to Alst. Kalamati and not to the appellant 
at the time of the partition. 


(15) The evidence on record relating to the parti¬ 
tion between Nainsingh and his sons and the 
‘jethausi’ alleged to have been given to Kanhaiya- 
lal is equally unreliable and also insufficient. 


It was admitted by Nainsingh that even after 
the alleged partition the lands continued to be 
recorded in his own name. No village papers have 
been produced showing separate cultivation of 
any fields by his sons, nor is there any evidence 
regarding the areas allotted to them. The other 
witness on the point Is Pila (1 D. W. 3A He was 
not sure as to whether six or five shares were 
made at the partition. Satavadis (1 D. W. 6) who 
was the village Patwari stated that at the time 
of the ‘girdavali’ he always found the land of 
Nainsingh being cultivated jointly by him and his 
sons. His evidence contradicts the story of the 
alleged partition. 


In these circumstances, if Nainsingh’s son s were 
t all cultivating any lands separately they must 
ave been doing so only for the sake of conveni- 
nce and not as a result of any partition. Th 
Dnclusion is supported by the evidence of Cnoteiai 
P. W 3). who is one of the sons of Nainsingh. 
:e denied that there was any partition between 
im and his brothers and that he began to live 
nd cultivate lands separately only because oi 
imilv disputes. As no ‘jethausi’ is proved to have 
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been given to Kanhaiyalal, no inference can be 
drawn of the appellant s adoption. 

(16) Although the appellant alleged in the wit¬ 
ness-box that he shaved his mustache on the death 
of Mst. Kalamati this was denied by his brother 
Chotelal who said that, as he and the appellant 
had their father living, they did not shave their 
hair and it was Deoial (P. W. 4), his nephew, 
whose father was dead, that had shaved the mus¬ 
tache and offered ‘pindas’. This is also the ver¬ 
sion of Panditram. The evidence of Nainsingh on 
this point was halting and equivocal, and the im¬ 
pression left on the mind of the lower Court was 
that it was false. He admitted that it was Deoial 
who performed the obsequies and offered ablu¬ 
tion. 

His explanation that he did so for the appel¬ 
lant after two days as the latter had fallen ill, 
coming as it does from an interested person, is 
not reliable. We are not, therefore, inclined to 
accept that the appellant took any such part in 
the obsequies of Mst. Kalamati as to indicate that 
he had done so as the adopted son of Sukhiram. 

(17) There is no doubt that in the settlement 
papers of 1930-31 the appellant was described as 
the adopted son of Sukhiram. However, we have 
already adverted to the circumstances under which 
he was first trotted out as an adopted son by Mst. 
Kalamati in the year 1922-23. 

The story of adoption was obviously set up to 
enable the revenue authorities to effect the muta¬ 
tion in the appellant’s name. Once this allegation 
became a matter of record, it was evidently ac¬ 
cepted by the Settlement Officer as a matter of 
course. However, as will be discussed below, the 
entry cannot be read as evidence of adoption. 

(18) Under S. 66, Central Provinces Land Re¬ 
venue Act (2 of 1917) the Settlement Officer has 
to ascertain and record the persons who are in 
possession as proprietors of the land comprised 
in each estate or mahal. The record thereof, how¬ 
ever, is not conclusive under S. 80 (1), and sub-s. 
(2) of S. 66 lays down that no person shall be 
debarred from establishing his right to such land 
in a Civil Court. Under S. 68, the Settlement 
Officer is empowered to ascertain and determine 
the extent of all land which is held as ‘sir’ land 
which term includes Bhogra land. This section 
is also excluded from the operation of sub^s. (1) 
of S. 80. 


(3) ‘jamabandi* or list of persons cultivating or 
occupying land m tne village. 

So far as otner papers are concerned, they are 
not material lor purposes of the instant case. It 
may, tneretore, be taxen that tne entries, snowing 
the proprietary interest of the appenant arid the 
land held by him, which were made in the 
‘khewat’, ‘khasra’ and ‘jamaoanai’ prepared at tne 
tune of settlement nave a presumptive value. This, 
however, does not mean tnat tne entry snowing 
his status as the adopted son of Sukhiram has any 
presumption of correctness. An innocuous entry 
of this' nature did not affect the rights ot tne 
plaintiff and need not have been contested by him, 
and, therefore, his failure to take any steps to 
get it corrected cannot amount to any conduct 
implying his admission of the appellant’s adoption. 
As regards the appointment oi the appellant as 
•lambardar , it is evident that it was uue to his 
stepping into the shoes of Mst. Kalamati who 
was formerly appointed to the office as represent¬ 
ing the senior most branch of the family. It, there¬ 
fore, carries no special significance. 

(20) Coming to the direct evidence on record, 
the witnesses on the point are Nainsingh, Chanda- 
bai (1 D. W. 5) and Pilwa (1 D. W. 7). The first 
two are the natural parents of the appellant and 
the third is his maternal uncle. These persons 
are doubtless interested in advancing the cause of 
the appellant and are not readily worthy oi reli¬ 
ance. Their testimony might have carried weight, 
had there been circumstances in the case indica¬ 
ting clearly that adoption must have taken place. 
However, as discussed above, the circumstances are 
of a contradictory or equivocal nature, which sug¬ 
gest tnat the story of adoption was an after¬ 
thought. 

There is also the additional factor, namely the 
young age of Sukhiram at the time of his death 
(according to Panditram he was then about 35 
years old), when he could not have despaired of 
having a natural-born issue; nor is it tne appel¬ 
lant’s case that he was in the grip of any mortal 
disease which compelled him to think of taking 
a son in adoption. When there are improbabi¬ 
lities in the story of adoption, which is inconsis¬ 
tent with the conduct of the principal parties 
concerned, it cannot be urged that the person 
setting up the adoption has discharged his burden 
of proof: (— ‘Kishori Lai v. Chunni Lai’, 31 All 
116 (PC) (L) and — *Lal Kunwar v. Chiranji Lai', 


Finality is attached, so far as the present suit 
is concerned, to the entry made under S. 69 res¬ 
pecting the land held as ‘khudkasht’ which term 
may be held to include Gauti Raiyati land: — 
‘Dharamsingh v. Mayaram’, AIR 1951 Nag 361 (J). 
It may be assumed, as was held in — ‘Gulabsingh 
v. Ajmersingh’, AIR 1933 Nag 77 (K), that the 
entry was made after due enquiry and became 
conclusive against the plaintiff. But what is it 
that has become final or conclusive? Under S. 69 
the enquiry is directed to ascertaining and deter¬ 
mining the extent of all land held as ‘khudkasht’. 
It is. therefore, the record of the land as 
‘khudkasht’ that became final; and this leads us 
nowhere. 

(19) Under sub-s. (3) of S. 80, Central Provinces 
Land Revenue Act, a presumption of correctness 
attaches to the entries in the record-of-rights 
which is defined in S. 45, as including— 

(1) ‘khewat’ or statement of persons possessing 
proprietary rights; 


32 All 104 (PC) (M) ). 

In — ‘Radha Krishen v. Sri Krishen’, AIR 1945 
PC 79 (N) their Lordships of the Judicial Com¬ 
mittee doubtless held that where in the disputes 
between the widow and the reversioners no men¬ 
tion was made by either party of the existence 
of an adopted son, the omission was not conclu¬ 
sive that the adoption was not made by the widow’s 
husband. In the instant case, however, there 
were no such disputes and no reasonable expla¬ 
nation is offered to account for the omission to 
mention the adoption until the year 1922-23. In 
the case which their Lordships were considering, 
there was clear evidence pointing to the adoption, 
particularly the statement of the adoptive father 
himself in his will. Such convincing evidence does 
not exist in the case before us. We, therefore, 
uphold the finding of the lower Court that the 
appellant’s adoption by Sukhiram, which was the 
sole ground on which he based his title, is not 
proved. 


(2) ‘khasra’ or field-book showing the names of 
persons cultivating or occupying land, the 
right in which it is held, and the rent, if 
any, payable; and 


(21) ADVERSE POSSESSION : The facts of the 
case indicate that it was by the permissive act of 
Mst. Kalamati that the appellant was inducted 
into the property in the year 1922-23. It is no 
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'-icaot true that .she had, in doing so, given him 
•he sia ! us which was adverse to her own interest, 
hhe reason lor her action, however, would not 
change live permissive nature oi the appellant’s 
possession inasmuch as he himself had not entered 
on me property in assertion Oi any title as the 
a'loivtu son oi Sukhiram. 

hv .vever, treating the case as one oi adverse 
possession it is apparent that a did not aired 
the rights oi the plaintiff as a rerersmner to 
recover possession alter the death oi the widow. 
To such a case Art. 1-11. Schedule I. Limitation Act, 

. 1808, is applicable so lar as recovery of immovable 
property is concerned and Art. 120 of the said 
Act applies to a chum for possession of movable 
property, tSee ‘Runchcraas Vandrawandas v. 
Parvaiibhai’, 2o Ind App 71 tPC) tOr, — 'Jaggo 
Bai v. Utsava Lap. AIR 1829 PC li>6 (P) ana — 
Badnnarayan v. Narayansingh". AIR 1943 Nag 
193 <Q> >. Tne present suit having been brought 
within three years oi the death oi hist. Kalamaii, 
the appellant's adverse possession curing her life 
did not aiioci the plaintiff's right to recover the 
properly, culler movable or immovable, on her 
demise. 

(22) ACCRETION : It is no doubt true that a 
widow, under me Benares School of Hindu Law 
by which me parses arc governed, has got an 
absolute rigiii o,er the income of the estate of her 
husband and if she acquires any property from 
the savings oi that income she may either keep 
the property separate or mix it up with her hus¬ 
band's estate. 

In — ‘Gonda Kooer v. Kooer OOdey Singh', 
14 Bong LR 159 (PC) (R) the widow had acquired 
certain properties from the income of her hus¬ 
band's estate. The will that she had left in favour 
of the defendant comprised the property which she 
had power to dispose of. However, no specific 
property was mentioned in the will. Treating the 
subsequent acquisitions as accretions to the hus¬ 
band's property their Lordships of the Privy Coun¬ 
cil observed as below: 

"In the present case their Lordships arc o: opi¬ 
nion that Khoosal Kooer, who always maintain¬ 
ed the validity of her son’s adoption as heir to 
her deceased husband and treated him as entitl¬ 
ed to succeed to her husbands property, must 
be presumed to have intended to make her pur¬ 
chases as accretions to that property; nor no 
they see any evidence to rebut this presump¬ 
tion. It is true that she made a will in her 
son's favour, but it contains no specific gift of 
the proper tv in question, and might well have 
been intended to apply to any property of her 
own which may have belonged to her as her 
‘stridhan*. That, the property in question was 
understood by Puddum Singh himself to be part 
of Nern Sinah’s estate is shown by the plead¬ 
ings in the original suit, in which he claimed 
it°as the adopted son and heir of Nern Singh. 
It therefore becomes unnecessary to decide what 
might have been the effect of a distinct inten¬ 
tion on her part, if it had been proved, to ap¬ 
propriate to herself, and to sever from the bulk 
of the estate such purchases as she had made, 
with the view of conferring them on her adopted 
son.” 

In the above case the widow had always treated 
the adopted son (the adoption was later nega¬ 
tived by the Judicial Committee in — ‘Chowdhry 
Padan Singh v. Koer Udayar Singli', 2 Beng LR 
101 (PC) (S)) as heir to her deceased husband, 
and as she had bequeathed to him all her pro¬ 
perty without making any distinction between the 
original estate and the subsequent acquisitions, the 


entire property was held to partake of the same 
character. 

(23) The first authoritative decision of the Judi¬ 
cial Committee is reported in — Tsri Dutt Koer 
v. Hansbutci Koerain’, 10 Cal 324 (PC) (T), in 
winch their Lordships observed: 

‘‘In this case the properties in question consist 
oi shares oi lands, m which the husband was a 
v hare-hoider to a larger extent. They were pur¬ 
chased within a short time alter his death in 
1857. No attempt to alienate them was made 
•ill 1873. The object of trie alienation was not 
ihe need or the personal benefit of the widows, 
biu a desire to change the succession, and to give 
the inheritance to me heirs of one of themselves 
m preference to their husband’s heirs. Neither 
with respect to this object, nor apparently in any 
other way, have the widows made any distinc¬ 
tion between the original estate and the after- 
purchases. Parts oi both are conveyed to Dyaji 
immediately, and parts ol both are retained 
by the widows for life. These are circumstances 
which, in their Lordships’ opinion, clearly esta¬ 
blish accretion to the original estate, and make 
the after-purchases inalienable by the widows for 
any purpose which would not justify alienation 
of that original estate.” 

The distinguishing feature ol this case was that 
the two sets of properties were not distinguished 
and parts thereof were alienated with the common 
intention of changing the succession. 

This case was followed in — ‘Sheclochum Singh 
v. Saheb Singh*. 14 Cal 387 (PC) (U), in which 
their Lordships observed: 


"Where a widow comes into possession ol the 
property of the husband, and receives the in¬ 
come, and dees no, spend it, but invests it in 
the purchase of other property, their Lordships 
think that, ‘prima facie*, it is the intention of 
the widow tc keep the estate of the husband 
as an emire estate, and that the property pur¬ 
chased wouid, ‘prima facie’, be intended to be 
accretions io mat estate. There may be, no 
doubt, circumstances wnich would show that the 
widow had no such invention avid that she in¬ 
tended to appropriate the savings in another 

In this case also, the properties were treated alike 
and were alienated lo a so-called adopted son with 
he view to divert the succession. 


(24 > In — 'Nirmala Sundari Dassi v. Deva Nara- 
yan Das*, AIR 1927 Cal 868 (V) the property v/as 
purchased by the mother no: in her own name 
but the ‘benami’ of another, and it was accor¬ 
dingly held that the onus of proving that such a 
property was not treated by the mother as her 
own separate property was on the plaintiff who 
alleged it to be so. 

In that case, however, the fact that the pro¬ 
perty was not acquired in her own name was an 
indication that it was kept separate from the 
parent estate. ‘Parbati Kuer v. Baijnath Prasad’, 
AIR 1935 Pat 200 (W> was also a case where the 
widow had purchased the property in the name 
of another, namely her daughter, and this fact 
was considered as indicative of her intention to 
keep the property separate. 

(25) In all these cases there were circumstances 
showing the intention of the widows. In — ‘Ak- 
kanna v. Venkayya’, 25 Mad 351 (X) their Lord- 
ships, after stating that the dictum of the Judicial 
Committee in — ‘Sheolochum Singh v. Saheb 
Singh (U)\ (supra) applied to the particular facts 
of the case, observed: 
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' The acquirer o i property presumably intends to 
retain dominion over it, and in tne case of a 
Hindu widow tne presumption is none the less 
so when the fund with which the property is 
acquired is one, which though derived irom her 
husband's property, was at her absolute disposal 

.Her absolute power of disposition over the 

income derived 1‘rom (hen limited estate being 
now fully recognized, it is only reasonable that, 
in the absence of an indication of her inten¬ 
tion to the contrary, she must be presumed to 
retain the same control over the investment 
of such income. The mere fact that properties 
thus acquired by her are managed and enjoyed 
by her without any distinction, along with pro¬ 
perties inherited from her husband, can in no 
way affect this presumption.” 


.This indicates that he could not have intended 
in ms earlier statement that neither he nor Mst. 
Kalamau treated the acquisitions as constituting 
separate property, in sucn circumstances, me 
presumption that in permitting the appellant to 
acquire the fields Mst. Kalamati intended to create 
a separate estate for his bene lit cannot be deemed 
to be rebutted. The acquisitions made by the 
appellant did not, thereiore, lorm part of the 
reversionary estate. 

(29) LIMITATION: It was urged in this con¬ 
nection that the suit is, in ellect, one in which 
the validity of the adoption is challenged and as 
such it is governed by Art. 113, Schedule I, Limi¬ 
tation Act, 1908. Reliance is placed in this con¬ 
nection on — ‘Jagmohan Saran v. Deoki Nandan’, 
AIR 1927 PC 229 (Z2». 


It would thus appear that where there are no 
special circumstances indicating the intention of 
the widow one way or tne other, the presump¬ 
tion would be that she intended to keep the ac¬ 
quisition as separate. This is the view that has 
been consistently held in mis Court. (See — 
‘Rupabai v. Nokhesing’, AIR 1940 Nag 23t»*tY>; 
— ‘Prabiiakar v. Sarubai’, AIR 1943 Nag 253 (Z) 
and — ‘Lalsingh v. Vit-haLsingh’, AIR i960 Nag 
62 (Zl). 

(26) The decisions noted above indicate that 
the character oi the acquisitions is determined by 
the intention of the widow to whom the income 
from which the acquisitions are made belongs. If 
this intention is not clear, the presumption that 
she intended tne acquisitions to be her separate 
property, would determine their character. The 
same principle would apply where she does not 
herseli make the acquisitions and allows another 
to do so. 

(27) This is not a case of a widow making the 
acquisition herself and then disposing them of 
along with her husband’s estate oy one transac¬ 
tion with the sole intention of changing the line 
of succession. Had it been a case of that type 
the dictum of their Lordship of the Privy Council 
in — ‘14 Beng LR 159 (PC) (R)’; — TO Cal 324 
(T> (supra)’ and — T4 Cal 337 (U) (supra)’ would 
have applied and the subsequent acquisitions 
treated as an accretion to tne parent estate. 

In the instant case, although the intention of 
Mst. Kalamati in setting up tne adoption and let¬ 
ting the appellant into possession of ner husband s 
estate was doubtless to change the line of succes¬ 
sion, the same intention cannot be attributed to 
her in respect of the subsequent acquisitions which 
she obviously permitted him to make for his per¬ 
sonal benefit. The case is like one where a widow 
makes a gift of the income of her husband's estate, 
which she has full power to dispose of. As the 
income thus given away cannot be claimed by the 
reversionary body, the acquisitions made there¬ 
from by the donee cannot also be claimed. In such 
a case it cannot be urged that the widow had 
permitted the acquisitions to be made only to 
change the line of succession and not the charac¬ 
ter of the property. 

(28) It is true that the appellant stated in the 
witness-box that the fields of Sukhiram and the 
new fields acquired subsequently were treated 
alike both by him and Mst. Kalamati. The state¬ 
ment, however, should not be taken literally. What 
he evidently meant was that both the sets of 
fields stood alike in his name and were cultivated 
by him with the same stock of husbandry, in 
fact, it would appear from paragraph 33 of his 
deposition that he claimed that even while the 
village share stood in the name of Mst. Kalamati, 
the fields were entered in his name in the village 
papers. 


In that case their Lordships of the Judicial Com¬ 
mittee no doubt held tnat where an action is in 
truth and substance a suit lor a declaration that 
a particular adoption is invalid, and it is found 
that the fact tnat a claim was being made on the 
basis c: the alleged adoption was known to the 
plaintiif in the scut more than six years Delore it 
was instituted, tne suit would be barred if brought 
after ihe period prescribed in Art. 118. 

The facts of that case, however, are«not stated 
in the report. The principle is no doubt sound, 
but the instant case is analogous to — ‘Kalyan- 
dappa v. Cnanbasappa’, AIR 1924 PC 137 (Z3) 
wnc-re ui a suit by a reversioner for possession 
oi immovable property on tne death oi a widow 
Art. 141, Limitation Act, was neid to be applicable 
even tnougii it was necessary to decide in the 
suit whether the adoption was or was not valid, 
in the instant case tne cnalienge to me adoption 
is orny incidental to Uie determination, oi the 
rights ol the plaintiff as reversioner and on that 
account the suit cannot be deemed to ue "in truth 
and substance” a suit lor a declaration that the 
appellant’s adoption is invalid. We, therefore', 
noid that the suit is not barred by limitation. 

(30) The result is that the claim in respect of 
the subsequent acquisitions and the piofits arising 
therefrom is liable to oe dismissed. The appeal is 
accordingly partly allowed. The decree of the 
lower Court is modified 'oy deleting tnerefrom the 
words “II. Joint possession to the extent of half 
over the lands Gauti Rayati as described in Sch. 
B”, the claim in respect of which is dismissed, 
and substituting in place ol the figures “Rs. 1230”, 
"Rs. 1800” and "Rs. 2058”, the figures "Rs. 565", 
"Rb. 1165’ ana ‘‘Rs. 1730” respectively. Consider¬ 
ing the partial success and failure of the suit, it 
is directed that the parties shall suffer their own 
costs throughout. Counsel’s fee Rs. 400/-. 

R.G.D. Order accordingly. 
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Vaman Ganesh Kolhatkar, Plaintiff-Appellant 
v. Western India Life Insurance Company Ltd., 
Satara, Defendant-Respondent. 

First Appeal No. 69 of 1945, from decree of 2nd 
Addl. Disi. J., Nagpur, D/- 2-1-1945. 

insurance — Life — Proposal on joint life plan 

— Joint declaration by assured — Construction 

— Survivor held could not claim on policy 
because of false answers to medical questions by 
deceased — (Contract — Insurance). 
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An insurance proposal on joint iiie plan by 
partners A ancl B. on their lives contained 
the loilowing joint declaration: “We A and 
B r-i, herebv severally and solemnly declare 
thm ’he statements and representations made 
:r ’he proposal are. whether written by hand 
! each or either ol' us or not. correct and 
'rue to the best of our knowledge and belief 
and .shall along with the declaration and 
statement made belore the medical examiner 
be the basis of the contract between us and 
the above Lite Insurance Company.” 

Held that each ot the proposers had agreed 
t • be bound by the statement of the other. 
Therefore, the conditions which were liable to 
oeieat the claim of one would also be effec¬ 
tive against the other. (Para 5> 

Held further that B tlie deceased partner 
hml given false answers to the questions, 
regarding his health contained in the pro¬ 
posal. that the answers were untrue to his 
knowledge, that the answers formed material 
part of the contract, that the declaration was 
the basis of the contract and that therefore 
A. the surviving partner, could not claim upon 
’he polity on the death of B. The question 
*>f As own knowledge regarding the truth or 
otherwise ol Bs statement was not material. 

(Paras 10, 12 > 
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G. B. Sidhye. for Appellant; M. R. Bobde and 
K. G. Chendke, for Respondent. 

JUDGMENT: This is plaintiff's appeal from 
the decree dismissing his claim to recover the 
amount of the life insurance policies. 

< 2 > Appellant Waman and Ramchandra Vartak 
were partners carrying on business in Nagpur. 
They made a proposal to the respondent Com¬ 
pany on 26-11-1938 for an insurance policy for an 
amount of Rs. 10.000 - each, on what is called 
a Joint Life Plan under which each partner was 
to be entitled to the entire amount of Rs. 
20.000 - on the demise of the other. The proposal 
was accepted on 10-5-1939 and two policies Nos. 
52161 and 52162. each tor Rs. 10.000 -. were 
issued on 13-5-1939. by the Company. 

Vartak died on 27-9-1940 but the appellant’s 
claim for recovery of the amount was negatived 
by the Company on the ground that his partner 
“intentionally omitted to mention true facts which 
he was bound to disclose according to law.” As 
the appellant's suit for enforcement of the claim 
was dismissed, he has come up in appeal. 

'3> The defence of the Company relevant for 
purposes of this appeal, which prevailed in the 
lower Court, was that Vartak*s answers to ques¬ 
tions regarding his health and previous illnesses 
in the form of proposal (Exhibit D-6> and to 
similar questions in his„personal statement to the 
medical examiners. (Exhibit D-4 and Exhibit D-5>. 
were untrue to his knowledge, which vitiated the 
contract. 


Besides challenging the finding that Vartak’s 
statement was untrue, the learned counsel for 
the appellant has urged the following points: 

1. That the policies being separate, the appel¬ 
lant cannot be bound by his partner’s 
statement. 

2. That there was no covenant to warrant the 
truth of the statement and as it is not 
shown to be untrue to his knowledge and 
belief, the policies cannot be avoided. 

(4> Exhibit D-6 contains the joint proposal of 
(he appellant and Vartak which is embodied in 
(he following passage, viz., 

“We V. G. Kolhatkar and R. A. Gailad-Vartak 
do hereby severally and solemnly declare that 
the statements and “representations made in the 
proposal are. whether written by hand of each 
or either of us or not, correct and true to the 
best of our knowledge and belief and shall along 
with the declaration and statement made 
before the medical examiner be the basis of the 
contract between us and the above Life Insur¬ 
ance Company.” 

The question is one of construction of this docu¬ 
ment . 


(5 1 The subject of joint and several liability 
has been discussed by Leake in his book on 
Contracts. 8th Edn., on pages 317 and 318. It is 
true (hat “a written contract is construed accord¬ 
ing to the primary meaning of the words used”, 
and “if it purports that they < parties > bind 
themselves or covenant severally, the liability is 
several only.” 

However, the learned author further observes: 

“If it purports that they bind themselves jointly 
and severally, or bind themselves and each of 
them, or covenant for themselves and each of 
them, using both joint and several words, the 
liability is both joint and several. Covenantors 
will be bound jointly and severally if they are 
expressed to covenant ‘for themselves and each 
of them’.” 


There may. therefore, be different modes of ex¬ 
pressing the joint and several liability under the 
contract, and even if specific words to that effect 
are not used the intention of the parties has to 
be gathered from the document as a whole and 
not merely from its isolated parts. 


Each of the proposers in this case had agreed 
to be bound by the statement of the other. 
Therefore, the conditions which were liable to 
defeat the claim of one would also be effective 
against the other. This conclusion is strengthened 
if their interests and relations are laken into con¬ 
sideration. which, as the learned author says, may 
be referred to for the purpose of determining the 
proper construction of the instrument, if the 
language of the contract is ambiguous. The pro¬ 
posers in the instant case were partners, each of 
whom had a beneficial interest jointly in both the 
policies. In such a case, their liability would 
correspondingly be also joint. 

(6> The pertinent questions and answers in the 
proposal form, on which reliance was placed in 
defence, are the following: 


“7. Have you suffered within the last 5 years 
from anv serious illness, disease or accident? If 

so. give dates and particulars. No. 

8-A. What have been your usual states of 
Health? .Good.” 


Corresponding questions and answers in the 
personal statement to (he medical examiner are 

these: 

••V. a. What has been your usual state of 
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c. Have you had any illness within the last 
five years? (If so, mention all details below). 
. None.” 

Questions Vm. a. c, d and e in the personal 
statement, which were also relied on, only 
mentioh the illnesses in detail, to all of which 
Vartafc had given a negative reply. However, ques¬ 
tion VUI. i, to which particular reference was 
made in the arguments, is reproduced below 

together with its answer: 

“VTTT i. in particular have you ever suffered or 
do you suffer from any other illness, or any 
operation, accident, injury, deformity or dis¬ 
ability whether considered by you to be impor¬ 
tant or not? If so, give particulars stating how 
long you were confined to bed or to the house. 

. No. 

777.‘7.7.no.” 

It will thus be seen that although question No. 7 
in the form of proposal was limited to a serious 
illness, the questions in the personal statement 
included all the illnesses, whether serious or com¬ 
paratively minor. In view of these general ques¬ 
tions, to which categorical replies were given, it 
is immaterial whether questions VIII. a, c. d, and 
e, of the personal statement, which were of a 
technical nature, were properly understood by 

Vartak. 

(7) The evidence on record concerning the 
state of Vartak’s health before he made the pro¬ 
posal on 26-11-1938 consists of the testimony of 
K. T. Khare (D. W. 3), M. A. Gailad-Vartak 

(D. W. 4), Keshao (D. W. 5), Dr. S. R. Paranjape 
(D. W. 7) and Narayan (D. W. 10). K. T. Khare, 
who is the deceased's wife’s sister’s husband, and 
M. A. Vartak, his real brother, state that the 
deceased had come to Bombay and then gone to 
Poona, about the middle of 1938 A. D., for con¬ 
sulting Dr. Bhadkamkar, a well-known physician 
of the south, regarding his health and had later 
gone to Murud, a village in Ratnagiri district, for 
change of climate and native treatment. 

To K. T. Khare he had disclosed his illness as 
paralysis and heart-trouble. M. A. Vartak had 
detected his defective gait, that is. he could not 
put his legs correctly and used to swing while 
walking. While in Nagpur, he was under the 
treatment of Keshao (Dr. Daftari), who practises 
Homeopathy, and of Dr. Paranjape. Dr. Daftari 
had treated him from 18-11-1937 to 1-3-1938 for 
general obesity and fatness of heart. The deceas¬ 
ed had stated to him his symptoms as extreme 
weakness and breathlessness on very slight 
exertion. 

The deceased, however, got no relief and 
towards the end of treatment developed dropsy on 
his feet. Dr. Paranjape claims to have treated 
him for about three months in the middle of 1937 
A. D. for Arterial Sclerosis, kidney disease and 
liver enlargement, while Narayan, a native physi¬ 
cian, treated him in September or October 1938 
for a disease called SHIRAGAT-WAT in Ayur¬ 
veda, which involves the arteries and causes 
defective walking. Narayan had found the deceas¬ 
ed a fatty person with an impaired digestion. 

(8) The evidence of these witnesses was criti¬ 
cised by the learned counsel of the appellant on 
the ground that they had only relied on the 
symptoms disclosed by the patient, without con¬ 
firming the basic disease by pathological tests. 
However, there is no reason to doubt that the 
deceased did suffer from the symptoms which he 
had described. In fact, the patient is the best 
person to state his complaints and is not likely 
to mislead the physician regarding his symptoms. 

It is true that the symptoms may be due to a 
variety of causes. For instance, inability to walk 


properly, i.e. without pain, defective gait or 
breathlessness, may be due to Cardiac Failure, 
Thrombo Angiitis Obliterans, or Arterial Hyper¬ 
trophy. (See A Text-Book of the Practice of 
Medicine by Price, 3rd Edn., pages 753, 939 and 
945). The lameness caused by Arterial Hyper¬ 
trophy may be intermittent, the pain and the 
loss of power being due to the spasm of the 
thickened arteries. The disease may also cause 
transient attacks of paralysis and result in cardio¬ 
vascular hypertrophy with attendant functional 
disorders of the heart, e.g., palpitation, tachycar¬ 
dia, etc. (See Price, pages 777. and 945). The 
diagnosis of SHIRAGAT-WAT niade by Narayan 
corresponds with this disease. What, however, 
may be the actual cause of the symptoms is 
' difficult to determine unless the disease responds 
to the treatment or when the cause of death in 
a case of fatal end is known. 

(9) Dr. Patwardhan (D. W. 9) was the medical 

attendant of the patient in his last illness. 
According to him, death was due to Primary 
Myocardial Degeneration and Secondary Heart 
(Cardiac) Failure. This diagnosis was not chal¬ 
lenged before us and satisfactorily explains the 
symptoms which the deceased was complaining 
of. In cross-examination Dr. Patwardhan doubt¬ 
less stated: % 

“The diseases which I told might have developed 

in the deceased at any time.” 

This, however, does not mean that the disease 
had developed suddenly shortly before his death. 
Mvocardial Degeneration Is generally due to 
Atheroma which is a variety of arterial degene¬ 
ration associated either with heredity, advancing 
age or wear-and-tear of the vessels, with hyper¬ 
tension as a factor. (See Price, page 940;. 

In the instant case there is no history of 
heredity and the patient was not of an advanced 
age. The remaining cause of the disease cannot 
have a sudden onset. We accordingly see no 
reason to disbelieve the witnesses abovenamed 
and have no difficulty in accepting their testi¬ 
mony that the deceased had, to his own know¬ 
ledge. symptoms of the disease some time in the 
middle of 1937 A. D., which had developed con¬ 
siderably by the middle of the year 1938 A. D. 
when he was constrained to consult an eminent 
physician like Dr. Bhadkamkar of Poona. In the 
light of these facts, we are not inclined to give 
any weight to the medical reports of Dr. Hardas 
and Dr. Gayaprasad who had, curiously enough, 
categorised the deceased as a first class life as per 
Exhibits D-4 and D-5. 

(10) This is, therefore, a case of wilful suppres¬ 
sion of true facts, which were within Vartak’s 
own knowledge. In this view it is not necessary 
to determine if the warranty, in the contract, was 
in respect of the truth of the representation, or 
only with regard to the knowledge or belief of 
the assured. Nor is it pertinent to enquire if the 
contract was ‘uberrimae fidei’ in which only the 
materiality of the fact disclosed counts for 
avoidance of the contract. The reason is that the 
fact that was not disclosed was doubtless mate¬ 
rial in that the illness that was suppressed had 
defied prolonged treatment and evidently had an 
unfavourable prognosis. 

So far as the appellant’s own knowledge is con¬ 
cerned, it has to be noted that he and Vartak 
were associated in a joint business for a long time 
and must have had frequest occasions to meet 
and know each other’s condition of health. In 
these circumstances, it is not possible to postulate 
that the appellant remained completely ignorant 
of his partner’s health, particularly when he had 
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begun to exhibit symptoms, e.g., breathlessness 
and oedema of the legs, which any one could 
notice on sight and had also gone out for treat¬ 
ment—a lact which was not likely to remain 
secret to his partner. 


However, as already discussed, this is a case of 
joint and several liability, in which it is suffi¬ 
cient to defeat the claim on facts which make 
the policy of any one of the assured void and 
unenforceable. The question of appellant’s own 
knowledge regarding the truth or otherwise of 
Vartak’s statement is not. therefore, material. 


sanctity attached by law to the declarations which 
form the basis of a contract in respect of an 
insurance policy. The instant case where the 
statement was made on a material point and was 
untrue to the assured’s knowledge, is much 
stronger for avoidance of the contract. 

113) The result is that the appeal fails and is 
dismissed with costs. Counsel’s fee Rs. 500/-. 

R ' G 'D. Appeal dismissed. 


(11) Coming to the terms of the policies in 
question, it is pertinent to notice that the state¬ 
ments and representations made in the proposal 
and also in the personal statement made to the 
medical examiner by either of the assured formed 
the basis of the contract. (See Exhibit P-9. Ex¬ 
hibit P-10 and D-6). 

In — ‘Anderson v. Fitzgerald’. U853> 4 HLC 
484 (A), the two answers that were false were 
not included in the subjects warranted in the 
policy which provided: 

“If anything so warranted shall not be true, or 
if any circumstance material to the insurance 
shall not have been truly stated, or shall have 
been misrepresented or concealed, or any false 
statements made to the Company in or about 
the obtaining or effecting of the insurance, this 
policy shall be void, and the premiums shall be 
forfeited." 


Their Lordships observed that it was a misdirec¬ 
tion to the Jury to say whether the answers to 
the two questions were material as well as false, 
and if not material, that the plaintiff was entitled 
to the verdict, and held that the representation 
being part of the contract, its truth, not its mate¬ 
riality, was in question. It is only when state¬ 
ments made by an insured person are not made 
on the basis of contract but are to be treated 
merely as representations, that the question of 
the materiality of the statement so as to vitiate 
the policy arises for consideration. (See—‘Mutual 
Life Insurance Co. of New York v. Ontario 
Metal Producls Co.’, 1925 AC 344 <Bi. 


(12) The law in India is the same. (See — 
‘Lakshmishankar v. Gresham Life Assurance 
Society’, AIR 1932 Bom 532 (C>: — Light of Asia 
Insurance Co. v. Karatoya’. AIR 133G Cal 437 
(D) and — ‘Great Eastern Life Assurance Co. v. 
Bai Hira’, AIR 1931 Bom 146 (Eh In — ‘East and 
West Life Insurance Co. Ltd. v. Venkiah’, AIR 
1944 Mad 559 (F), the declaration was filled by 
the Company’s agent in English and signed by 
the assured, who did not know English, in Telugu, 
still he was held bound by the declaration which 
being untrue on a material point, was held to 
vitiate the policy. This was, however, a case in 
which the declaration did not form the basis of 
the contract, and that is why the question of the 
materiality of the representation became relevant. 

In _ ‘Western India Life Insurance Co. Ltd. v. 

Asima Sarkar’, AIR 1942 Cal 412 (G>. which was 
a case of the declaration being the basis of the 
contract, it was held that 

“in order to succeed on the plea of waiver, it 
would not be sufficient for the representatives of 
the assured to prove that the insurer had the 
means of knowing that the statements made by 
the assured were untrue; they must prove that 
the insurer did in fact know at the time it 
accepted the premiums that the assured’s state¬ 
ments were untrue.” 

Although no plea of waiver v/as raised by the 
appellant, the decision cited above shows the 
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Balaprasad Asaram Charkha and others, Appel¬ 
lants v. Asmabi w/o Fakruddin Bohri, Respon¬ 
dent. 

Second Appeal No. 457 of 1951, from appellate 
decree of Addl. Dist. J., Wardha, D/- 30-6-i9ol. 

(a) T. P. Act (1882), S. Ill (g) — Denial of 
title of lessor by lessee — Forfeiture and deter¬ 
mination of lease. 

The renouncing of his character as a lessee 
by setting up a title in a third person or by 
claiming a title in himself makes the lease 
voidable but does not ‘ipso facto’ put an end 
to" the lease. The lessee is thereby exposed to 
the risk of forfeiting his lease and the lessor 
is given the right if he so elects to determine 
the lease. There is. therefore, no determina¬ 
tion of lease by forfeiture unless and until 
the lessor gives notice that he has exercised 
the option to determine the lease. (Para 6) 
Anno: T. P. Act, S. Ill N. 16. 

( b) T. P. Act (1882), S. Ill (d) — Deterniina- , 
tion of lease by merger of interests. 

Where the lease-hold right & the reversion 
coincide there is a merger of the lesser estate 
in the greater, i.e., leasehold rights are 
merged in the reversion. There cannot, how¬ 
ever, be any merger unless the lessee acquires 
the reversion by a valid transaction. 

(Para 8) 

Anno: T. P. Act, S. Ill N. 7. 

(c) Specific Relief Act (1877), S. 31 — Rectifi¬ 
cation of instrument — Essentials for. 

Rectification of an instrument consists in 
bringing it in conformity with the prior real 
agreement between the parties. The Court has 
not only to find it clearly proved that there 
has been fraud or mistake in framing the 
instrument but has also to ascertain the real 
intention of the parties in executing it. 

(Para 9.’ 

Anno: Sp. R. Act, S. 31 N. 1. 

(d) Deed — Construction of — (Maxims). 

Two maxims have to be borne in mind in 

construing a deed. Courts are bound so to 
construe contracts or agreements by deed or 
parol ‘ut res magis valeat quam pereat’ (i.e., 
that it may be made to operate rather than 
be inefficient). The other maxim is ‘faIsa 
demonstrate non nocet’, i.e., a mere false 
description does not vitiate if there be suffi¬ 
cient certainty as to the object. In ordei _ 
ascertain this the false description in ine 
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instrument should be omitted. Without it, if 
there is certainty as to the property conveyed, 
the instrument is valid. AIR 1918 PC 102; 
(1850) 117 ER 445 (450), Foil. * (Para 9) 

(e) Specific Relief Act (1877), S. 31 — Suit for 
possession — Power of Court to rectify sale deed 
— (Evidence Act (1872), S. 92, Prov. 1). 

Section 31 of the Specific Relief Act is an 
enabling provision and it is not the only 
remedy for seeking the relief of rectification. 

If the conditions of S. 31 are satisfied, the 
Court cannot refuse rectification merely on 
account of the omission of a prayer for it. 
The combined effect of S. 31, Specific Relief 
Act and S. 92. Proviso (1), of the Evidence 
Act is to entitle either party to a contract, 
whether plaintiff or defendant, to protect his 
right by proving the mistaken expression of 
the agreement. And if the suit for possession 
of the property sold is within limitation. 
Court may allow rectification of the instru¬ 
ment of sale wherein the mistake has crept. 

34 Mad 51; AIR 1916 Mad 519. Rel. on; AIR 
1928 Nag 4. Foil.; AIR 1948 Nag 67. Expl. 

(Para 10) 

Anno; Sp. R. Act, S. 31 N. 6; Ev. Act, S. 92 
N. 23. 

(f) Specific Relief Act (1877), S. 27 (b) — 

Applicability. 

Where a sale deed executed on 28-11-1947. 
is in pursuance of an agreement of 30-5-1947. 
the plaintiff has a prior title to that of 
defendant who takes the sale deed dated 
24-8-1948 under the agreement dated 12-9- 
1947. Section 27 (b), Specific Relief Act, has 
no application in such a case. (Para 15) 

Anno; Sp. R. Act, S. 27 N. 3. 

CASES REFERRED: Paras 


(A) (V5) AIR 1918 PC 102: 46 Cal 458 (PC> 9 

(B) (1850) 117 ER 445; 15 QB 227. 241 9 

(C) (’ll) 34 Mad 51: 8 Incl Cas 390 10 

(D) (V3) AIR 1916 Mad 519: 39 Mad 792 10 

(E) (V15) AIR 1928 Nag 4; 104 Ind Cas 736 10 

(F) (V35) AIR 1948 Nag 67; ILR (1947) 

Nag 449 11 

(G) (V18) AIR 1931 PC 79: 53 Cal 1235 (PC) 11 


G. B. Badkas, for Appellants; M. R. Bobde, 
and K. G. Chendke, for Respondent. 

JUDGMENT: This is defendants' appeal 

against a decree for possession. 

(2) On 28-11-1947 Devising executed the sale 
deed Exhibit P-1 of the house property in dispute 
in favour of the plaintiff. Her contention in the 
trial Court that she purchased this property 
under the agreement dated 3-10-1946 (Exhibit 
P-16) in favour of her husband was abandoned 
in the lower appellate Court in view of the find¬ 
ings of the first Court that the document ap¬ 
peared to be ante-dated and that the transaction 
evidenced by it was not satisfactorily proved. She 
now contends that she purchased it under a later 
agreement dated 30-5-1947. This agreement was 
not specifically pleaded though the facts from 
which it can be established were pleaded. They 
were put in issue as the defendants denied them. 
The trial Court found that Exhibit P-1 which was 
written on 30-5-1947 and was executed on 28-11- 
1947 was a fresh and independent transaction 
between the plaintiff and Devising and that Devi¬ 


sing delayed the execution for such a long time. 
These findings do not appear to have been dis¬ 
puted before the lower appellate Court. 

(3) The trial Court found that on 24-8-1948. 
Devising executed the sale deed Exhibit 2-D-2 of 
the same property in favour ol defendant 3 
under an agreement dated 12-9-1947 (Exhibit 
2-D-l). This finding Is not disputed before us. 
The trial Court did not decide the defendants’ 
contention that defendant 3 was a benamidar for 
defendant 2 on the ground that it was immate¬ 
rial for the disposal of the suit. The lower appel¬ 
late Court also has not decided it. Defendant 1 is 
the husband of defendant 2 and manages her 
medical store located in the premises in dispute. 
Defendant 2 has been a tenant of Devising since 
19 44. 

(4> Originally, this suit was for arrears of rent 
for ten months, November 1947 to August 1943, 
for declaration of title and for injunction. On 
amendment the suit is for possession and arrears 
of rent for these ten months, or, in the alter¬ 
native. for damages for use and occupation. The 
trial Court dismissed the suit but the lower appel¬ 
late Court decreed it on the ground that the 
plaintiff had no notice of the agreement Exhibit 
2-D-l. A decree for Rs. 3C0/- for damages for use 
and occupation was also passed. 

(5) The learned Counsel for the appellants- 
contends that the finding that the defendants 
have failed to prove that the plaintiff had notice 
of the agreement. Exhibit 2-D-l. is in utter dis¬ 
regard of S. 27 (b). Specific Relief .Act. and that 
the lower appellate Court should have placed the 
burden of proof on the plaintiff and not on the 
defendants. The second contention of the learned 
Counsel Is that defendant 2 was admittedly a 
tenant of Devising. Consequently, the plaintiff 
cannot maintain a suit for possession without 
determining her tenancy. Since the plaintiff had 
not obtained permission of the Rent Controller to 
determine her tenancy and as the plaintiff had 
not determined the tenancy by giving a notice 
under S. Ill <"g> or 111 (h>. Transfer of Property 
Act, the suit is not maintainable. 

The third contention of the learned Counsel Is 
that the plaintiff has not purchased the house 
purchased by defendant 2 and is not entitled to 
bring the suit. This last contention is based on 
the fact that the number of the nazul plot in the 
plaintiff’s sale deed is 50/1 and that in the 
defendant’s sale deed Is 56/2. It is proved that 
the house standing on No. 56/1 belongs to one 
Taher Ali and not to Devising and that the 
house on plot No. 56/2 was owned by Devising 
and defendant 2 has been occupying it as a. 
tenant. It is, therefore, clear that the house sold 
by Devising to plaintiff and defendant 2 is the 
same property standing on nazul plot No. 56/2. 
The learned Counsel for the appellants, however, 
submits that the plaintiff is not entitled to main¬ 
tain this suit without getting the sale deed recti¬ 
fied according to law. 

<6) There is no force in the contention of the 
learned Counsel for the plaintiff that the defen¬ 
dant has not raised the plea that her tenancy 
was not validly terminated. Her plea is to be 
found in paragraph 16 of the written statement, 
in answer to paragraph 3 of the amended plaint. 
Defendant 2 had no doubt denied plaintiff’s title 
over the suit house before the Rent Controller, 
but the denial of title entails only forfeiture and 
does not determine the tenancy unless a notice 
is given under S. Ill (g>. Transfer of Property 
Act. This provision regarding notice was added 
by Act 20 of 1929 (Transfer of Property (Amend¬ 
ment) Act). The words “gives notice in writing to- 



330 Nagpur Balaprasad Asaram v. Asmabi (Mangalmurti & Deo JJ.) A. I. R, 


the lessee of” have been substituted for the words 
"does some act showing”. 

The renouncing of his character as a lessee by 
(setting up a title in a third person or by claiming 
; a title in himself makes the lease voidable but 
'does not 'ipso facto’ put an end to the lease. 
The lessee is thereby exposed to the risk of for¬ 
feiting his lease and the lessor is given the right 
if he so elects to determine the lease. There is 
therefore no determination of lease by forfeiture 
j unless and until the lessor gives notice that he 
has exercised the option to determine the lease. 
Such a notice is absent in the instant case. 
Consequently the lease is not determined by for¬ 
feiture. Admittedly, no notice was given even 
under S. Ill (h>. That notice requires the written 
permission of the Rent Controller and that is 
wanting. We therefore hold that the plaintiff is 
not entitled to possession as the lease was not 
determined. 

(7» The learned Counsel for the plaintiff, how¬ 
ever. submits that the stand of defendant 2 
before the Rent Controller and the Deputy Com¬ 
missioner was that she was not the tenant*” as the 
tenant’s rights had merged by the purchase 
Exhibit 2-D-2. Consequently it is argued that this 
case falls under S. Ill (d* and notice is not 
necessary. It is further contended that defen¬ 
dant 2 having waived her right as a tenant is 
now estopped from asserting that right even in 
the alternative. Reliance is placed on a passage 
at page 970 of Sarkar’s Law of Evidence, 9tli 
Edn.. relating to ‘Estoppel by Inconsistent Posi¬ 
tion’. There is no material on record for the 
application of the principle “He is not to be heard 
who alleges things contradictory to each other.” 
There is no evidence to hold that defendant 2 
had made the alleged pleading. 

The plaintiff’s application and the written state¬ 
ment of defendant 2 are not on record. Exhibit 
2-D-3, dated 4-10-1948. which is an order in appeal, 
only states that defendants 1 and 2 denied that 
the plaintiff was their landlord. The sale deed 
Exhibit 2-D-2 is dated 24-8-1948. Unless the 
written statement had been filed after 24-8-1948 
the defendants could not have pleaded merger of 
interest. There is no material even to show that 
the written statement was filed after this date. 
Ordinarily, the proceedings before the Rent Con¬ 
troller and the Deputy Commissioner are not 
disposed of in such a short time. The plaintiff 
has not set up this case in the plaint nor has 
she produced the relevant documents. No doubt, 
defendant 2 has now alleged that the plaintiff is 
not. entitled to possession in view of the sale deed 
Exhibit 2-D-2 and has pleaded in the alternative 
that if Exhibit 2-D-2 does not make her owner 
of the property her tenancy rights continue un¬ 
extinguished but these are not allegations con¬ 
tradictory of each other. 

(8> No doubt, when the leasehold right and 
the reversion coincide there is a merger of the 
lesser estate in the greater, i.e., leasehold rights 
are merged in the reversion. There cannot, how¬ 
ever, be any merger unless the lessee acquires the 
reversion by a valid transaction. If in this case 
the sale in favour of the plaintiff be good. Devi¬ 
sing had no right to execute a sale deed Exhibit 
2-D-2 in favour of defendant 3 on a later date 
and he or defendant 2 for whom he is said to 
be the benamidar could not legally acquire the 
reversion. Defendant 2 could then hold the lease¬ 
hold rights as a shield against the plaintiff. In 
that case, in the absence of determination of the 
lease either under S. Ill (g) or 111 (h), plaintiff 
would not be entitled to eject defendant 2. 


(9> The next point for consideration is whether 
the plaintiff is entitled to maintain this suit 
for possession without getting her sale deed recti¬ 
fied under S. 31, Specific Relief Act. Rectification 
of an instrument consists in bringing it in con¬ 
formity with the prior real agreement between 
the parties. To attract S. 31 in the instant case 
it is necessary to prove: (a) that the sale deed 
does not truly express the intention of the parties 
to it. and (b) that this is due to fraud or mutual 
mistake in framing the instrument. 

The Court has not only to find it clearly proved 
that there has been fraud or mistake in framing 
the instrument but has also to ascertain the real 
intention of the parties in executing it. 

The first question of decision, therefore, is 
whether the sale deed does not truly express the 
the intention of the parties to it. As already 
stated, the only misdescription is that the num¬ 
ber of th? nazul plot as appearing in the nazul 
register is wrongly stated. Instead of 56/2, 56/1 is 
stated. Two maxims have to be borne in mind in 
this connection. Courts are bound so to construe 
contracts or agreements by deed or parol ‘ut res 
magis valeat quam pereat’ (i.e. that it may be 
made to operate rather than be inefficient). As 
stated by their Lordships of the Judicial Com¬ 
mittee in — ‘Harihar Banerji v. Ramshashi Roy’, 
AIR 1918 PC 102 (A), deeds are to be construed 
not with a desire to find faults in them which 
render them defective but are to be construed to 
make them operative. If the appellants’ conten¬ 
tion is accepted, the suit house was not conveyed 
because number 56/2 is not stated in the sale 
deed and the house standing on plot No. 56/1 
could not be conveyed by it as it belonged to a 
stranger. The deed becomes, therefore, ineffec¬ 
tive. This is not a sound rule of construction. 

The other maxim is ‘falsa demonstratio non 
nocet’ i.e., a mere false description does not 
vitiate if there be sufficient certainty as to the 
object. In — ‘Doe v. Hubbard’, (1850) 117 ER 
445 at p. 450 (B>, Patterson J. said: 

“I agree to the doctrine that ‘falsa demon¬ 
stratio non nocet’: but that is only where the 
words of the devise, exclusive of that ‘falsa 
demonstratio’, are sufficient of themselves to 
describe the property intended to be devised, 
reference being had, if necessary, to the situa¬ 
tion of the premises, to the names by which 
they have been known, or to other circum¬ 
stances properly pointing to the meaning of the 
description.” 

In order to ascertain this the false description in 
the instrument should be omitted. Without it, 
if there is certainty as to the property conveyed, 
the instrument is valid. 

The intention of the parties as expressed in 
Exhibit P-1 was to convey the house property 
having the area and the boundary stated therein 
together with the lease-hold rights in the land on 
which the house stood, situated in the locality of 
Pulgaon, specified in the deed. The description 
without the nazul plot number is sufficient to 
identify the property intended to be conveyed. 

As stated at p. 726 of the Indian Contract and 
Specific Relief Acts by Pollock and Mulla, edited 
by Sir Maurice Gwyer: 

“There is no need to invoke the jurisdiction 
under S. 31 in case of such verbal slips or 
omissions as are obvious on the face of the 
writing and can be corrected by the context 
alone. The remedy of these minor blunders is 
within the Courts’ ordinary function of constru¬ 
ing the expressions used. Even a missing clause 
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can be supplied in an instrument of a well- 
known form if the sense clearly requires it.” 

As the sale deed truly expresses the intention of 
the parties to it, S. 31 has no application. 

(10) Even if plaintiff were required to sue for 
rectification of the sale deed her claim is tenable. 
Section 31 is an enabling provision and it is not 
the only remedy for seeking the relief of rectifica¬ 
tion. It is stated in the plaint in the instant 
case that No. 56/1 was written in the instrument 
due to a common mistake. Under similar cir¬ 
cumstances it was held in — ‘Mahadeva Aiyar v. 
Gopala Aiyar’, 34 Mad 51 (C), that omission of a 
prayer for rectification was, at most, a matter 
I of form. If the conditions of S. 31 are satisfied, 

the Court cannot refuse rectification merely on 
account of the omission of a prayer for it. This 
decision was followed in — ‘Rangaswami v. 
Sowri Ayyangar’, AIR 1916 Mad 519 (D* and 

— 'Sabhaji v. Nawalsingh’, AIR 1928 Nag 4 (E). 
In — ‘AIR 1928 Nag 4 (E)\ the intention of the 
parties was to sell survey No. 181, but by mutual 
mistake it was shown as survey No. 161, Kin- 
khede A. J. C. held that the combined effect of 
S. 31, Specific Relief Act, and S. 92. proviso (1), 
Evidence Act was to entitle either party to a 
contract, whether plaintiff or defendant, to pro¬ 
tect his right by proving the mistaken expression 
iof the agreement. The suit was brought within 3 
years. In the instant case, the suit was brought 
within three years of the execution of Exhibit 
P-1 and as a suit for rectification it is within 
time. The plaintiff would therefore be entitled 
to relief under this section in view of the mutual 
mistake. 

(11) The learned Counsel for the appellant 
relies on — ‘Ajab Singh v. Jhabbulal', AIR 1948 
Nag 67 (F), where Pollock J. dismissed the suit 
for possession on the ground that the sale deed 
was not rectified by a suit brought within limi¬ 
tation. There the defendant had agreed to sell 
Khasra No. 267/1 and put the plaintiff in posses¬ 
sion of that field; but the sale deed mentioned 
khasra No. 265/1. Relying on — ‘Ariff v. Jadu- 
nath Majumdar’, AIR 1931 PC 79 (G), Pollock J. 
took the view that by the sale deed the plaintiff 
-did not acquire the title to Khasra No. 265/1 as 
the title could be acquired only by a registered 
instrument. In — ‘Ariff v. Jadunath Majumdar 
(G)\ the title rested with the plaintiff. Defen¬ 
dant resisted the suit for possession of land under 
an oral agreement of permanent lease and on the 
ground of having constructed a permanent struc¬ 
ture. Their Lordships held that even if the facts 
of the case established an equity, it could not. 
operate to nullify the provisions of S. 107. Trans¬ 
fer of Property Act, which require a registered 
lease to acquire the right claimed by the defen¬ 
dant. It does not follow from the decision of 
Pollock J. that where in a suit for possession, 
facts necessary for rectification are proved, the 
plaintiff will not get relief of rectification merely 
because the relief was not formally claimed even 
though the suit is brought within limitation. 

(12) We are of the opinion that the plaintiff 
can maintain the suit without first getting the 
document rectified by a suit under S. 31, Specific 
Relief Act. 

(13) Now remains the last contention of the 
appellants that the plaintiff has not proved that 
she was a purchaser for value without notice of 
the agreement dated 12-9-1947 in favour of defen¬ 
dant 3. Reliance was placed on S. 27(b), Specific 
Relief Act. The learned Counsel assumes that 
there was no agreement between the plaintiff and 
Devising prior to 12-9-1947 which resulted in the 


sale deed Exhibit P-1. As already stated, plaintiff 
relies on the prior agreement dated 30-5-1947. It 
is clear beyond doubt that Exhibit P-1 was writ¬ 
ten on 30-5-1947. It is stated therein that 

“(a) Rs. 1000/- were received in cash from the 
plaintiff’s husband on 3-10-1946 without 
interest for payment, of the debts of the 
vendor’s marriage, of which havala was 
taken by the vendee; 

(b) Rs. 200/- were received about 3 months 
before that date; 

(c) Rs. 1800/- would be paid before the Sub- 
Registrar at Wardha.” 

This document was executed by Devising on 
27-11-1947. There are two documents of dates 
prior to 30-5-1947 evidencing receipt of Rs. 200/- 
by Devising. One is Exhibit P-i7. a bond dated the 
24th February and the other is Exhibit P-3, a 
receipt dated 12-3-1947, executed by Devising in 
favour of Fakruddin. One of these payments at 
any rate is included in Exhibit P-1. P. W. 2 
Fakruddin swears that Exhibit P-1 was written on 
30-5-1947 and that Devising promised to execute 
it the next day at Wardha but he failed to turn 
up. Devising as P. W. 3 admits that the docu¬ 
ment was written on 30-5-1947 and that he had 
agreed to go to Wardha on the following day to 
execute it. On 20-9-1947 Fakruddin sent a notice 
Exhibit P-7 to Devising requiring him to perform 
the agreement dated 3-10-1946 to sell the house 
and field as stated in Exhibit P-16. 

It was stated in that notice that a stamp of 
Rs. 60/- was purchased on 30-5-1947 for execution 
of the sale deed and that when the sale deed 
was completely written by the petition-writer 
Devising avoided signing it. Exhibit P-10 is the 
reply of Devising dated 25-9-1947 in which he 
asked Fakruddin to meet him at Wardha on 
30-9-1947 to do the needful. Prior to this on 
14-7-1947 Devising had sent a postcard to Fakrud¬ 
din asking for some more money and promising 
that he would be at Wardha on 28-7-1947. Exhi¬ 
bit P-9 is a telegram dated 28-10-1947 from 
Devising to Fakruddin asking him to show to his 
Advocate, Shri Gole, the agreement between the 
parties. Accordingly, Isarchitthi dated 3-10-1946 
was shown to Fakruddin’s Counsel Shri Gole. 
Exhibit P-6 is the admission of Shri Gole who 
has proved it as P. W. 1. It is significant that 
Devising did not deny the statement in Exhibit 
P-7 that the document was written on 30-5-1947. 
It Is thus manifest that the agreement stated in 
Exhibit P-1 took place on 30-5-1947 if not earlier. 

(14) Exhibit P-14, dated 29-9-1947 is the tele¬ 
graphic notice to defendant 1 stating that D vi¬ 
sing had contracted to sell the house to Fakrud¬ 
din in October 1946 and warning him that if he 
purchased it, it would be at his risk. Defendant 1 
did not send any reply to this notice and there 
is no explanation for it. 

(15) In view of the fact that the sale deed 

Exhibit P-1 executed on 28-11-1947 was in pursu¬ 
ance of an agreement of 30-5-1947, the plaintiff 
has a prior title to that of defendant 3 who took 
the sale deed dated 24-8-1948 under the agree¬ 
ment dated 12-9-1947. Section 27 (b>, Specific 

Relief Act. has therefore, no application here. 
Plaintiff's title must prevail over that of defen¬ 
dant 3. 

(16; In this view it is not necessary to decide 
the contention that defendant 3 is benamidar for 
defendant 2. We leave the question open. 

(17) It was not disputed that defendant 2 had 
agreed to pay rent at Rs. 30/- p. m. She is 
therefore liable for Rs. 300'- claimed by the 
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plaintiff as rent for 10 months—November 1947 
to August 1948. Plaintiff is not entitled to obtain 
possession from her without determination of the 
tenancy. The suit for possession is therefore 
dismissed. The appeal is allowed to this extent. 
As regards costs here and in the Courts below, 
plaintiff will be entitled to costs (Court-fees, 
pleaders’ fees, and summons to defendant and 
vakalatnama) calculated on the claim of Rs. 300/- 
and must pay the costs of the defendants as the 
defence was principally directed towards the 
claim for possession. A decree be drawn up 
accordingly. 

V.S.B. Appeal allowed partly. 
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MANGALMURTI AND DEO JJ. (28-1-1954) 

Abdul Quddoos Dost Mohammad Momin and 
another. Plaintiffs-Appellants v. Abdul Gani 
Abdul Rahman and another, Defendants-Respon- 
dents. 

Misc. First Appeal No. 49 of 1951, from order 
•f 2nd Add!. Dist. J.. Nagpur. D- 18-12-1950. 

(a) Arbitration Act (1940), S. 34 — Stop in 
proceeding-. 

Making an oral application for time to file 
a written statement is undoubtedly taking a 
step in the proceedings. It is not necessary 
that the step in the proceeding must be taken 
by a written application. Misc. App. No. 70 of 
1950, D/- 19-9-1954 (Nag), Rel. on. (Para 3) 
Anno: Arb. Act, S. 34 N. 16. 

(b) Arbitration Act (1940), Ss. 34, 35 — 

Conditions for stay. 

It is necessary for the defendants applying 
to stay the proceedings to prove that the legal 
proceedings are commenced in respect of a 
matter agreed to be referred and that he 
was and Is ready and willing to have the 
matter decided by arbitration. Unless the 
suit refers to the whole of the subject-matter 
referred to arbitration, the section is not 
attracted because the plaintiff will still have 
to seek relief in a Civil Court for matters 
which are not referred to arbitration. Where 
the award of the arbitrators will not dispose 
of the whole suit the suit cannot be stayed. 
AIR 1953 SC 1S2, Relied on. 

(Paras 11, 14 > 

Section 35 of the Act will not be a bar to 
the continuance of the arbitration proceed¬ 
ings to the extent provided by the arbitra¬ 
tion agreement. (Para 16) 


Anno: Arbi. Act, S. 34 N. 8, 9: S. 35 N. 1. 
CASES REFERRED: Paras 

(A) (’54) Misc. F. A. No. 70 of 1950, D - 

19-9-1954 (Nag) 6. 8 

(B) (V30) AIR 1943 Cal 484: ILR (1943 > 

2 Cal 298 7 

(C) (V36) AIR 1949 Mad 582: 1948-2 

Mad LJ 606 7 

(D) (1898) 1898-2 Ch 92: 67 LJ Ch 370 7 

(E) (V37) AIR 1950 Bom 127: ILR (1951) 

Bom 357 9 

(F) (1913) 103 LT 921 9 

(G) (V40) AIR 1953 SC 182: 1953 SCJ 217 

(SC) 14 


S. R. Mangrulkar and G. B. Shidhye, for 
Appellants; M. Adhikari, for Respondents. 

JUDGMENT: This is plaintiffs’ appeal against 
an order, staying the suit, passed under S. 34, 
Arbitration Act. 

(2) On 2-9-1950 plaintiffs instituted a suit for 
dissolution of partnership and rendition of 
accounts and on 5-9-1950 they made an application 
for appointment of a receiver. This application 
was fixed for hearing on 11-9-1950. On that date 
the defendants and their Counsel Shri Nisaralli 
appeared and he filed their reply supported by 
an affidavit. 

This case was taken up on 14-9-1950. On that 
date, after the case was partly heard the Court 
sent for the record of the Court of 3rd Civil 
Judge. Class II. Nagpur. Parties were further 
heard on 25-9-1950 and the application for ap¬ 
pointment of a receiver was disposed of on that 
day. 

(3) The suit was originally fixed for settlement 
of issues on 16-11-1950 and the defendants were 
directed to file their written statement a week 
before the date of hearing. The defendants did 
not file the written statement as directed. On 
16-11-1950 the defendants engaged Shri Imdadali. 
He appeared and made an oral prayer for 
adjournment to file the written statement. It was 
allowed. The defendants were ordered to pay Rs. 
5 as adjournment costs. The hearing was adjourn¬ 
ed to 13-12-1950 with a direction to pay the costs 
and file a written statement a week before the 
date oi hearing. 

(4) On 9-12-1950 the defendants made an 
application under S. 34 for stay of suit till the 
disposal of the application for revision in the 
High Court against the order of 3rd Civil Judge, 
Class II, and till the arbitration agreement did 
not cease to have effect. The plaintiffs opposed 
this application on the ground that there was 
sufficient reason why the matter should not be 
referred in accordance with the arbitration agree¬ 
ment. 

They contended that the agreement had ceased 
to subsist, having been revoked by a competent 
Court, and consequently no question of reference, 
to arbitrators arose. On 18-12-1850 the lower 
Court stayed the suit on the grounds that the 
agreement between the parties still subsisted in 
spite of the order of the 3rd Civil Judge, Class II, 
that arbitrators could still be appointed under 
S. 12 (2) and that the application for revision 
against the order of the 3rd Civil Judge, Class II, 
was pending in the High Court. 

(5) In appeal the contentions raised in the 
lower Court are repeated with a further addition 
that the application under S. 34 is not maintain¬ 
able as the defendants have taken steps in the 
proceedings. What those steps are has not been 
stated in the grounds of appeal. 

(6) There is no substance in any of the con¬ 
tentions except the last. They were not pressed. 
The learned Councel for the plaintiffs submits 
that in filing a written statement and affidavit in 
answer to the application for appointment of a 
receiver the defendants have taken a step in the 
proceeding. Reliance was placed on a number of 
decisions which were noticed in — ‘KLsanlal v. 
Nagpur Improvement Trust’, Misc. F. A. No. 70 
of 1950 (Nag) (A), to which one of us (Deo J.) 
was a party. They all refer to making an appli¬ 
cation for time to file a written statement. 

(7) The learned Counsel for the defendant 
relies on — ‘Subal Chandra v. Md. Ibrahim’, AIR- 
1943 Cal 484 (B); — ‘Gannu Rao v. Thiagaraja 
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necessary to the proper conduct of the arbitra¬ 
tion, such authority may make an order stay- 
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Rao\ AIR 1949 Mad 582 (B) and — ‘ZalinolT v. 
Hammond’, 1898-2 Ch 92 (D). According to him, 
the defendants were nor taking any steps in the 
proceeding: they were only defending an attack 
by opposing the application for appointment ol 
a" receiver and that does not amount to a step 
in the proceedings. 

(81 Before the application for stay was made, 
the defendants made an application for time to 
file a written statement. Making such an appli¬ 
cation is undoubtedly taking a step in the pro¬ 
ceedings. (Vide Misc. Appeal No 70 of 1950 (A*, 
and the decisions noticed therein). It is not 
necessary that the step in the proceeding must 
be taken by a written application. In this view 
it is not necessary to examine for the disposal 
of this appeal the contention that appearing in 
opposition to the application for the appointment 
of a receiver is not taking a step in the proceed¬ 
ings within the meaning of S. 34, Arbitration 
Act. 

(9) Relying on — ‘Nuruddin Abdulhusein v. 
Abu Ahmed’, AIR 1950 Bom 127 (E), the learned 
Counsel for the respondents submits that making 
an application for time to file a written state¬ 
ment does not amount to taking a step in the 
proceedings in view of the other circumstances of 
the case. 

He submits that in opposing the application 
for appointment, of a receiver the respondents 
had pleaded that the Court had no jurisdiction 
to entertain the suit for dissolution of partner¬ 
ship in view of the existence of the arbitration 
agreement. In the cited case reliance was placed 
on the following observations oi Ridley J. in — 
'Austin and Whiteley Ltd. v. S. Bowley and Son'. 
11913) 108 LT 921 (F): 

“In my opinion what is intended by a step in 
the proceedings is some step which indicates 
an intention on the part of a party to the 
proceedings that he desires that the action 
should proceed and has no desire that the 
matter should be referred to arbitration.” 

Applying this test, the oral application for time 
to file a written statement can have no other 
meaning than a desire to proceed with the suit. 
The respondents had a copy of the plaint with 
them, and if they did not want to defend the 
suit on merits they would not have asked for 
time to file a written statement; they would have 
straightway made an application under S. 34. 
Arbitration Act. 

(10) The other consideration is whether the 
other conditions of the section are satisfied in 
this case. Unfortunately, the plaintiffs did not 
raise this point in the Court below or in the 
grounds of appeal. But as the matter can be 
disposed of on the facts admitted before this 
Court, it is its duty to examine the applicability 
of the section to those facts. 

(11) Section 34. Arbitration Act. so far as it 
is material for this case runs thus: 

“Where any party to an arbitration agreement 

.commences any legal proceedings against 

any other party to the agreement. in 

respect of any matter agreed to be referred, 
any party to such legal proceedings, may apply 
to the judicial authority before which the 
proceedings are pending to stay the proceed¬ 
ings; and if satisfied that there is no sufficient 
reason why the matter should not be referred 
in accordance with the arbitration agreement 
and that the applicant was. at the time when 
the proceedings were commenced, and still 
remains ready and willing to do all things 


ing the proceedings.” 

It is therefore necessary for the defendants, 
applying to stay the proceedings to prove that, 
the legal proceedings are commenced in respect 
of a matter agreed to be referred and that he 
was and is ready and willing to have the matter 
decided by arbitration. There is no dispute as: 
regards the second condition. For determination 
of the first condition it is necessary to examine 
the arbitration agreement and tne subject-matter 
of the suit. Unless the suit refers to the whole 
of the subject-matter referred to arbitration, the 
section is not attracted because the plaintiff will 
still have to seek relief in a civil Court for 
matters which are not referred to arbitration. 

(12 1 The first arbitration agreement, dated 
31-5-1948. is to decide the dispute between the 
parties 

“in respect of making a settlement of the 
accounts of the brick business which is conti¬ 
nuing since 1945-47. 1947-48, in our partnership 
at Deed. Bina.” 

This reference was made to only three arbi¬ 
trators. 

By a second agreement, dated 21-8-1948. five 
more arbitrators were added but the scope of the 
matters referred to arbitration was not enlarged. 
The suit is for dissolution and rendition of 
accounts of the partnership commenced in 1946 
and continuing till the date of suit. 

If the allegations in the plaint are denied, the 
matters to be decided in the suit are: 

( a> Whether the partnership of the plaintiffs 
• and defendants continued till the date of 
the suit. 

What were the shares ol the partners? 

(c> What were the terms of partnership? 

<d> Who is liable to render accounts, and in 
respect of which business? 

<e> Whether the accounts have been made and 
closed on 23-4-1943? Il' so. up to what 
period? 

«13) The learned Counsel for the defendants 
contends that the partnership was dissolved on 
23-4-1943 and a new partnership was formed in 
which the plaintiffs were not partners and the 
assets shown in the plaint, though not accurately 
stated, referred to the assets of that partnership. 
This was the stand taken by the defendants in 

the proceedings lor the appointment of a receiver. 

$ 

(14) It is manifest that all these disputes were 
not referred to the arbitrators. All that they had 
to do was to settle the accounts lor the two 
years 1946-47 and 1947-48. The award of the 
arbitrators will therefore not dispose of the whole 
suit. The suit cannot therefore be stayed. ‘The 
Gava Electric Snpplv Co. Ltd. v. State of Bihar’, 
AIR 1953 SC 182 (G). 

(15) In a suit for dissolution of partnership 
and accounts a preliminary decree will have to 
be passed, determining the shares of partners, the 
duration of the partnership and the liability of 
the different partners to render accounts of the 
partnership. The Court will also have to decide 
on other controversies that may be raised in the 
suit. If the Court finds that the partnership was 
dissolved on 28-4-1948 and the accounts are to be 
taken only for the years 1946-47 and 1947-48 as 
the defendants seem to contend, there may be 
no final decree proceedings as the taking of 
accounts for these years is already before the 
arbitrators. 
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(16) Under these circumstances, S. 35 of the 
Act will not be a bar to the continuance of the 
arbitration proceedings to the extent provided 
by the arbitration agreement. 

(17> The appeal is therefore allowed with costs. 
Counsel's fee Rs. 20/-. The lower Court will pro¬ 
ceed with the suit till the stage of the preli¬ 
minary decree and further proceedings for taking 
accounts for the years 1946-47 and 1947-48 will be 
stayed till the final disposal of the arbitration 
proceedings. 

R.G.D. Appeal allowed. 
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R. KAUSHALENDRA RAO AND CHOUDHURI 

JJ. (1-7-1954) 

Shamlal Yadorao Bhau. Appellant v. Yesaram 
Lodku Powar, Respondent. 

First Appeal No. 104 of 1946, from decree of 
Civil Judge. 1st Class, Bhandara, D/- 8-7-1946. 

(a) Civil P. C. (1908), Ss. 100-101 — New case 
— Case not set up in plaint and not tried — It 
cannot be raised in second appeal. (Para 5) 

Anno: C. P. C., Ss. 100-101 N. 55. 

(b) Hindu law — Joint family — Acquisition. 

Property acquired by or with the aid of co¬ 
parcenary property, itself becomes coparcenary 
property. 13 Moo Ind App 542 (PC), Relied 
on. (Para 6) 

(c) Civil P. C. (1908). O. 6, R. 6 — Suit for 
specific performance — Averment in plaint. 

Where the plaint in a suit for specific per¬ 
formance, does not contain the specific words 
“readiness and willingness” on the part of the 
plaintiff but the plaint as a whole complies 
in substance with this requirement, the plaint 
cannot be thrown out on this ground. (1851* 

117 ER 1229 (1236*, Relied on. (Para 8) 

Anno: C. P. C., O. 6, R. 6, N. 1. 

(d) Specific Relief Act (1877), S. 15 — Agree¬ 
ment to sell joint family item, by manager with¬ 
out necessity — ILR (1950) Nag 397: AIR 1950 
Nag 78, Overruled; 32 Mad 320, Dissent. 

The managing member of a ioint Hindu 
family who, for purposes not binding upon 
the other coparceners and without their con¬ 
currence, agrees to convey a specific item of 
the joint family property, cannot perform the 
contract in its entirety and the suit for specific 
performance falls under S. 15. ILR (1950) 
Nag 397: AIR 1950 Nag 78. Overruled, 32 Mad 
320. dissented from. AIR 1926 Nag 493; AIR 
1921 Mad 172 (FB), Followed. 

(Paras 11 and 17) 

Anno: Specific Relief Act, S. 15 N. 3. 

CASES REFERRED: Paras 

(A) (’69-70) 13 Moo Ind App 542: 6 Beng LR 

232 (PC) 6 

(B) (V29) AIR 1942 Nag 19: ILR (1941) Nag 

707 6 

(C> (V37) AIR 1950 Nag 259: ILR (1950) Nag 
726 (FB) 6. 15 

(D) (1851) 117 ER 1229: 17 QB 127 8 

(E) (V24) AIR 1937 Nag 345: ILR (1938) Nag 

308 8 

(F) (V15) AIR 1928 PC 208: 52 Bom 597 (PC) 8 

(G) (V13) AIR 1926 Nag 493: 96 Ind Cas 949 

11, 17 

(H) (V8) AIR 1921 Mad 172: 44 Mad 605 (FB) 

11, 14, 17 

(I) (V18) AIR 1931 Cal 463: 131 Ind Cas 849 11 

(J) (V37) AIR 1950 Nag 78: ILR (1950) Nag 

397 12, 17 


(K) (’09) 32 Mad 320: 4 Ind Cas 506 

12, 13, 14, 17 

(L) (VI) AIR 1914 Mad 456: 37 Mad 387 13, 14 

(M) (’80-81) 7 Ind App 181: 5 Bom 48 (PC) 15 

(N) (V40) AIR 1953 Nag 241: ILR (1952) Nag 

198 16 

^O) (’03) 26 Mad 686 (FB) 16 

(P) (V7) AIR 1920 Mad 316: 43 Mad 309 16 

D. T. Mangalmurti and N. R. Raut, for Appel¬ 
lant; N. B. Chandurkar, for Respondent. 

JUDGMENT: This appeal is by the plaintiff. 

(2) The suit was instituted for specific perform¬ 
ance of an agreement (Exhibit P-1, dated 5-11- 
1942 j against the respondent (defendant). Under 
the agreement the deienaant agreed to sell occu¬ 
pancy fields of a total area of 80.34 acres for Rs. 
7,500. Rs. 50 were paid as earnest money and the 
sale deed was to be executed on 31-3-1945 on pay¬ 
ment of the balance of consideration, Rs. 7,500. 
The case of the plaintiff was that the defendant 
purchased the land in suit (18 occupancy fields, 
total area 80.34 acres) from one Kasturbai under a 
registered sale deed (Exhibit D-l) on 9-5-1942 and 
since that date he (the defendant) was recorded 
as an occupancy tenant of the land. 

(3) The main defence was that the defendant 
and his sons agreed to purchase the land and the 
defendant as manager of the joint family pur¬ 
chased it for Rs. 7,500. The defendant pleaded that 
the ‘kararnama’ was executed because of coercion 
and undue influence by the plaintiff and it was 
accordingly not binding. 

It was further pleaded that the property was 
joint Hindu family property and could not be sold 
in the absence of necessity and the agreement 
could not bind the interests of the sons. The 
defendant, however, concluded by saying that he 
could not represent the family to which the pro¬ 
perty belonged, and unless the plaintiff was will¬ 
ing to take the defendant’s interest only and gave 
up all rights to compensation and damages, the 
agreement could not be enforced specifically. 

(4) The learned trial Judge negatived the defence 
based on the ground of coercion and undue influ¬ 
ence by the plaintiff. He however found that the 
purchase by the defendant from Kasturbai was in 
his capacity as manager of the family. 

On the question whether the agreement by the 
plaintiff bound the family or not the learned trial 
Judge found that In the absence of legal necessity 
the contract did not bind the interests of the sons. 

He accordingly held that the defendant alone was 
not competent to sell the whole of the land. Ac¬ 
cording to the learned Judge the case was govern¬ 
ed by S. 15, Specific Relief Act. Though the plain¬ 
tiff was given an opportunity to apply under the 
proviso to that section, he did not do so: Vide 
order-sheet dated 25-6-1946. 

The claim for specific performance was there¬ 
fore dismissed 

(5) In appeal, the learned counsel for the ap¬ 
pellant contends that the purchase from Kasturbai 
was itself subject to a term of reconveyance and, 
therefore, even if the property be held to be that 
of the joint Hindu family the family was bound to 
reconvey it. This argument cannot be permitted, be¬ 
cause it was not the case of the plaintiff that the sale 
dated 9-5-1942 and the agreement dated 5-11-1942 
were in fact, part and parcel of the same transac¬ 
tion, viz., a sale subject to a term of reconveyance. 
Such a case did not arise on the plaint and was 
not tried. So, we do not think the appellant can 
be allowed to succeed on a ground w’hich w : as no 

raised in the Court below. 

(6) The learned counsel, however, contended tnat 

the property was not joint Hindu family property. 
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It is well settled that property acquired by or 
with the aid of coparcenary property itself be- 
comes coparcenary property: — ‘Umrithnath v. 

Goumeenath’, 13 Moo ind App 542 (PC) (A); 
‘Bajirao v. Ramkrishna’, AIR 1942 Nag 19 (B) and 
— ‘Ratanlal v. Ashoka’, AIR 1950 Nag 259 at p. 
262 (FB) (C). The learned trial Judge held on 
this point in favour of the defendant. 

The defendant deposed as D. W. 1 that he and 
his three sons Parasram, Gyaniram and Kuwarlal 
constituted a joint Hindu family. There is also 
the evidence of the first son of the defendant as 
D. W. 2 and that of D. Ws. 3 and 4 in support 
of the fact that the defendant and his sons formed 
a joint Hindu family and that the estate was 
joint. The plaintiff admitted in cross-examina¬ 
tion that the defendant and his sons were joint. 
The consideration for the sale was paid out of the 
proceeds of the sale of grain belonging to the 
family and the funds that were available in the 
family. In view of all this the finding of the 
learned trial Judge that the property was joint 
family property is correct. 

(7) The question then is whether the plaintiff is 
entitled to specific performance of the contract 
in the absence of proof that the sale was for a 
binding purpose. The appellant does not suggest 
that there was any necessity for the alienation 
by the family or that the agreement was binding 
on the family. But the appellant contends that 
the agreement did not purport to be on behalf 
of the family but was only by the father and the 
plaintiff would oe content with a decree for speci¬ 
fic performance against the lather. 

Whether the interest of the sons be bound or 
not the appellant submits that the interest of the 
father at any rate was bound under the agree¬ 
ment and specific performance ought to be decreed 
against him leaving the plaintiff to work out his 
remedy against the sons. To this the respondent 
replies that the suit should have been thrown 
out on the ground that there was no averment 
of continuous readiness and willingness on the part 
of the plaintiff to perform the contract, and, in 
any case, the learned trial Judge rightly dismiss¬ 
ed the suit applying S. 15. 

(8) Before we deal with the question of the ap¬ 
plicability of S. 15 of the Act, it will be convenient 
to dispose of the respondent’s contention that the 
suit must fail because of a defect in the plaint. 
It is true that the averment in the plaint does not 
contain the set words, “readiness and willing¬ 
ness”. 

But the plaintiff did assert that he had been 
unnecessarily put to loss in keeping the amount 
of Rs. 7450/- ready for payment from the time 
of the agreement. When the time for completing 
the contract arrived, he demanded the execution 
of the sale deed by the defendant. He alleged 
that he had sent a notice to the defendant, one 
through his pleader on 13-10-1944 calling upon the 
defendant to execute the sale deed and receive 
the balance of the consideration. On 16-3-1945 the 
plaintiff sent a telegram to the defendant asking 
him to receive the balance of the consideration 
and execute the sale by coming over to Gondia 
where the stamp would be kept ready. The defen¬ 
dant sent a reply to the notice alleging misrepre¬ 
sentation and undue influence and denying liability 
under the agreement. But to the telegram he did 
not*'send any reply. 

The plaintiff asserted that he w r as, therefore, 
required to file the suit for specific performance 
and that he was ready to perform his part of 
ithe contract. Reading the averments in paragraph 
ll (c) as a whole, we have no doubt that they 


complied in substance with the requirement as 
to the essential averment in a suit ior specific 
performance. As observed by Lord Campbell in 
— ‘Cort v. Amber-gate, etc., Railway Co.’, (1851> 
117 ER 1229 at p. 1236 (D; : 

“In common sense the meaning of such an aver¬ 
ment of readiness and willingness must be that 
the non-completion of the contract was not tne 
fault of the plaintiffs, and that they were dis¬ 
posed and able to complete it if it had not been 
renounced by the defendants” (see — ‘Arjunsa 
Raghusa v. Mohanlal Harakchand', AIR 1937 Nag 
345 at p. 349 (E )). 

If that be the true test, the suit could not be, 
thrown out on the ground that there w ; as absence' 
of the necessary averment in a suit for specific | 
performance as laid down by their Lordships of! 
the Privy Council in — ’Ardeshir Mama v. Flora) 
Sassoon’, AIR 1928 PC 208 (Fj. 

(9) The defendant denied the allegations of the 
plaintiff in para. 1 (cj of the plaint. But on 
looking into the evidence there is no manner of 
doubt that the contract could not be completed, 
not because the plaintiff was not ready and will¬ 
ing to carry out nis part of the contract but be¬ 
cause of the repudiation of the contract by the 
defendant in his reply to the first notice and 
by his silence after the second. 

(10) The point however remains for considera¬ 
tion whether S. 15, Specific Relief Act, governed 
the case and the plaintiff was not entitled to speci¬ 
fic performance because of his insistence on per- 
iormance of the whole of the contract, instead of 
partial perlormance ol the contract in respect of the 
interest of the defendant aione and relinquishing 
all claim to further perlormance and ail right to 
compensation either for the deficiency or lor the 
loss or damage sustained by him through the de¬ 
fault of the defendant. 

(11) In — Singhai Ramlal v. Kanhayalal’, AIR 
1926 Nag 493 (G) it was held following the Full 
Bench decision of the Madras High Court in — 
•Baluswami Aiyar v. Lakshmana Aiyar’, AIR 1921 
Mad 172 (H) that the managing member of a 
joint Hindu family who, for purposes not binding! 
upon the other coparceners and without their con¬ 
currence, agreed to convey a specific item of the 
joint family property, could not perform the con¬ 
tract in its entirety and the case fell within the 
purview of S. 15 of the Act. It was ruled that the 
purchaser in such a case could not enforce specific 
performance of the entire contract without satisfy¬ 
ing the conditions laid down in the proviso to 
that section. To the same effect is the decision 
in — ‘Panchananda v. Rajani Kanta’, AIR 1931 
Cal 463 at p. 467 (I) though it was given under the 
Dayabhaga. 

(12) Our attention is drawn by the appellant to 
a decision of a learned single Judge of this Court 
reported in — ‘Radhelal v. Subhadrabai’, AIR 1950 
Nag 78 (J). It may be observed that in the case 
cited unlike in the present case no question was 
raised whether the purpose for which the pro¬ 
perty had been agreed to be sold was binding 
upon the family or not. The learned Judge held 
that it could not be assumed either that the father 
intended to bind his son or that he intended to 
sell the property for a purpose not binding upon 
the family. The facts are thus distinguishable. 

It may however be observed that the learned 
Judge expressed agreement with the decision in 
— ‘Srinivasa Reddi v. Sivarama Reddi’, 32 Mad 320 
(K). That decision is to the effect that S. 15, 
Specific Relief Act, does not apply to a sale of 
undivided property by the manager of the joint 
family because the manager has an interest in 
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and :n certain circumstances power of disposal 
over every portion 01 me family property. 

The decision in — ‘Srinivasa Reddi v. Siva- 
rama Reddi (K)’ (supra) was dissented from in 
-- 'Nagian v. venkaiarama Sasiruiu’, AIR 1914 
Mad 4at) tL> by Wailis and Ayhng JJ. The learned 
Judges observed: 

"To us, however, it appears that the considera¬ 
tion that an undivided, father has an interest 
m every part of the undivided property in no 
way tames tne case out of me operation of the 
section which runs thus: ‘Where a party to a 
contract is unable to perform the wnole of his 
par. oi it, and the part which must be left 
unperformed forms a considerable portion of 

the whole,.he is not entitled to obtain a 

decree for specific, performance*. We think the 
words of the section apply where a member of 
an undivided family agrees to sell part of the 
joint property in which he has only a share; 
and the present case is a particularly plain one, 
because according to me plaintiff’s own evid¬ 
ence the first defendant agreed to get the other 
members of the family to execute the sale deed. 
Further the contract lias been decided in the 
present suit not to be binding on the other 
members of the family: and to decree specific 
ixuTormanee against the first defendant only 
would be merely encouraging useless litigation.” 

(14) The question again came up for considera¬ 
tion before the Full Bench in — ‘AIR 1921 Mad 
172 (III*. Wallis C. J. with whom Oldfield J. agreed 
adhered to tne conclusion arrived at in — ‘Nagiali 
v. Vcnkatarama Sastrulu (L) (.supra)’. The third 
Judge Kumaraswami Sastri also agreed with that 
view: 

•’With all deference I am unable to follow the rea¬ 
soning of Sankaran Nayar, J. in — ‘32 Mad 
220 (K«\ to the effect that S. 15 would have 
application only when the person agreeing to 
sell has no interest in any portion ol the pro¬ 
perty agreed to be sold. No such restriction 
appears in the section and the language ap¬ 
plies to all cases where a party cannot perform 
the whole of what he contracts to do, whether 
such inability is due to his not having a good 
title to the property agreed to be conveyed or 
has a good title over only a part of the pro¬ 
perty. 

The section only reproduces the English Law 
with the difference that where the party elects 
to take what he can get he can only do so by 
giving up claims to compensation: and I can 
lind no such distinction in any of the cases 
though joint tenants are entitled ‘per tout et 
per mic’ in the joint property. I agree with 
- ‘MR 1914 Mad 156 <LV that S. 15 is appli¬ 
cable to cases where a father or a member 
of a joint family agrees to sell an item of joint 
property under circumstances that would not 
bind the other members.” 


of the undivided property. ‘Ratanlal v. Ashoka 
(C) (supra)’. 

No doubt, according to the prevailing law as 
interpreted in Madras and Bombay and accepted 
in this State, an alienation by a coparcener of his 
undivided interest in the coparcenary is coun¬ 
tenanced. But the rule which lias been gradually 
developed by modern jurisprudence is, in fact, in¬ 
consistent with the strict theory of a joint un¬ 
divided Hindu family and is really founded upon 
the equity under which a purchaser for value nas 
to be allowed to stand in his vendor’s shoes to 
work out his rights by means of a partition. 

“The question, therefore is not so much whether 
an admitted principle of Hindu law shall be 
carried out to its apparently logical consequences, 
as what are the limits of an exceptional doctrine 
established by modern jurisprudence.” Per Sir 
James Colvile in — ‘Lakshman Dada Naik v. 
Ramchandra Dada Naik’, 7 Ind App 181 at p. 195 
(PC) (M). 

• 

Since what the alienee obtains is but an equity to 
secure the interest of the alienating coparcener 
by a suit for partition, it does not seem right to 
us that the rule based on ”an exceptional doc¬ 
trine” should be extended so as to involve a right 
to specific performance of an agreement to convey 
his undivided interest by the coparcener. 

(16) If the agreement was not for a purpose 
binding on the coparcenary, then the alienating 
coparcener when he purports to alienate the whole 
of the property must be held to be a person unable 
to perform the whole of his part of the contract 
within the meaning of S. 15. 

As observed by Kumaraswami Sastri J.: 

“The chance of his getting the properties allotted 
on partition is not in such cases equivalent to 
his ability to perform the contract.” 

The Court cannot act on the chance of the alienat¬ 
ing coparcener or his alienee getting the property 
alienated in a suit lor partition. Such a course 
would not only result in perfecting a breach of 
duty on the pail ot the kana to the other copar¬ 
ceners in making an alienation not binding on 
them, as here, but would also expose the latter 
to avoidable litigation. Besides, the chance of 
the alienating coparcener or his alienee getting 
the alienated item allotted to his share may or 
may not materialise either because of a suit for 
partition of the particular item by any of the 
non-alienating coparceners or because of their 
superior equities even in a suit for partition by 
the alienating coparcener or his alienee: See — 
‘Atmaram v. Anandrao’, AIR 1953 Nag 241 at p. 

242 (N): — ‘Rajah of Vizianagram v. Rajah Setru- 
cherla Somasekliaraz’, 26 Mad 686 at pp. 718-719 
(FB) (O) and — ‘Sabanathi Pillay v. Thandavaroya 
Odayar’, AIR 1920 Mad 316 at p. 317 (P). 

(17) In conclusion, we cannot, if we may say 
in all respect, subscribe to the view indicated iri 


(15) It is true that each co-parcener is seized 
'per mie et per tout’ o f the coparcenary property. 
Each has interest in and possession of every parcel 
as of the whole. But that rule does not and can¬ 
not enlarge his power of alienation because each 
coparcener has an undivided moiety of the whole 
and not the whole of an undivided moiety. The 
power of alienation even in States where it is 
countenanced must in the absence of necessity 
or other cause binding the family be necessarily 
restricted to the interest of the alienating copar¬ 
cener. He can in such a case alienate only his 
interest even though it be in every portion of the 
undivided property. The essence of Mitakshara 
coparcenary is aggregate ownership. The mem¬ 
bers of the coparcenary are not fractional owners 


‘Radhelal v. Subhadrabai (J) (supra)’ about S. 15 
agreeing with the decision in ‘Srinivasa Reddi v. 
Sivaram Reddi (K) (supra)’. The true view is 
that taken in ‘Singhai Ramlal v. Kanhayalal (G> 
(supra)’ following ‘Baluswami Aiyar v. Lakshman 
Aiyar (H) (supra)’. The learned trial Judge was 
therefore right in holding that the case was 
governed by S. 15 of the Act and that the plain¬ 
tiff did not bring himself within the conditions laid 
down in the proviso thereto. The relief was rightly 
refused. 

(18) In the result, we affirm the decree of the 
Court below and dismiss the appeal with costs. 

R.G.D. Appeal dismissed. 
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SEN AND DEO JJ. (30-10-1953) 

Shaikh Mohammad, Plaintiff-Appellant v. Gov¬ 
ernor-General in Council, Indian Union, Delhi, 
Defendant-Respondent. 

Second Appeal No. 353 of 1948, from decree of 
Addl. Dist. J., Sagar, D/- 18-2-1948. 

(a) Civil P. C. (1908), S. 100 — Finding of fact 
when not binding in second appeal. 

A finding of fact by the lower appellate 
Court which is contrary to pleading and 
evidence is not binding in second appeal. 

(Para 4) 

Anno: Civil P. C., Ss. 100-101 N. 53. 

(b) Railways Act (1890), S. 72 — Risk Note R 
— Non-delivery, meaning of. 

Non-delivery means failure of the Railway 
Administration to give delivery to the con¬ 
signee or his assignee as required by the 
contract. It may be due to misdelivery, deten¬ 
tion, conversion, or loss. Loss is both to the 
consignee and the Railway Administration 
and may be due to one or more of the several 
causes such as accident to trains, fire, destruc¬ 
tion including destruction when the goods have 
perished, short delivery in cases of bulk con¬ 
signments, and from causes which cannot be 
located. Risk Note B contemplates non-deli¬ 
very due to loss of the consignment by acci¬ 
dent or fire. It may as well be due to destruc¬ 
tion, the consignment having decayed. In the 
case of perishable goods, if the contents of 
the whole consignment deteriorate to such an 
extent that they become of no value, there is 
a loss of complete consignment. (Para 7) 

Anno: Railways Act, S. 72 N. la, 12. 

(c) Railways Act (1890), S. 72 — Risk Note B 
— Misconduct — Burden of proof. 

In cases of consignment booked under Risk 
Note B, no doubt the initial burden to prove 
misconduct is on the plaintiff, but in cases 
falling under the first or the second proviso to 
Risk Note B the Railway Administration is 
bound to disclose to the plaintiff how the 
consignment was dealt with throughout the 
time it was in its possession or control, and 
if necessary to give evidence thereof before 
the consignor is called upon to prove mis¬ 
conduct. If misconduct on the part of the 
Railway Administration or its servant cannot 
be fairiy inferred from such evidence, the bur- 
t den of proving such misconduct shall lie upon 
the plaintiff; but if the Railway Administra¬ 
tion fails to make the requisite disclosure to 
the consignor, or, in the event of the dis¬ 
closure being made but being not found to be 
satisfactory, fails to give evidence in regard 
to the manner in which it dealt with the con¬ 
signment throughout the time it was in its 
possession or control, the inevitable result of 
such a failure on the part of the Railway 
Administration to make the disclosure and to 
give evidence would be to fasten on it the 
liability for the loss as the Court will have in- 
such a contingency no other alternative than 
to presume misconduct from the aforesaid 
■failure and to hold the company liable for the 


loss caused by the misconduct of its servant. 
AIR 1928 Nag 340, Rel. on. (Para 8) 

Anno: Railways Act, S. 72 N. 25. 

(d) Railways Act (1890), S. 72 — Risk Note B 
—Misconduct, meaning of—(Words and Phrases). 


Misconduct literally means wrong or impro¬ 
per conduct* i.e., conduct in violation of a 
definite rule of action. It ordinarily means 


failure to do what is required of a person to 
be done. An omission to do what is required 
of a person to do may therefore constitute 
misconduct even though the person has net 
acted wilfully or maliciously. Case law dis¬ 
cussed. (Para 19) 


(Distinction between the words ‘wilful 
neglect’ in the old Risk Note B, ‘wilful mis¬ 
conduct’ in the English risk note and ‘miscon¬ 
duct’ in the present Risk Note B pointed 
out). (Paras 9-18) 


(e) Railways Act (1890), S. 72 — Risk Note B 
—- Misconduct — Suit for damages for non-deli¬ 
very due to deterioration and destruction — Lia¬ 
bility of Railway Administration. 

A consignment of potato bags booked from 
Sagar to Raipur under Risk Notes A and B. 
reached the destination nearly a week after 
the normal period of transit required. Though 
the goods were despatched in a through road- 
van the consignment was detained at Katni 
for 4 days, transhipped into another wagon 
and then despatched to Bilaspur where it was 
again detained for 3 more days due to the 
omission of the Railway servants to label the 
wagon containing potatoes as ‘perishable’ as 
required by the Tariff Rules. Though the 
potatoes were in a sound condition at the time 
of despatch, the entire consignment was found 
to be rotten at the destination and therefore 
was destroyed by the railway authorities. The 
plaintiff brought a suit for damages for non¬ 
delivery. The defendant had not made the full 
disclosure and had not given evidence as to 
how the consignment was delayed for about 
7 days after the despatch, why there was 
transhipment at Katni and how the wagon 
remained at Katni unattended to: 

Held, that the plaintiff was entitled to suc¬ 
ceed firstly because the defendant had not 
made full disclosure as to how the consign¬ 
ment was dealt with and secondly because the 
servants of the defendant committed a breach 
of a specific duty imposed upon them by the 
rules of the Railway Administration to label 
wagons of potatoes as “perishable.” Conse¬ 
quently the failure to label the wagon as 
perishable, transhipping a through wagon at 
Katni and delaying it at that junction and at 
Bilaspur without any reasonable explanation 
for the delay amounted to an improper beha¬ 
viour on the part of the Railway Administra¬ 
tion or its servants and misconduct within the 
meaning of the Risk Note B. (Paras 19, 20) 


Anno: Railways Act, S. 72 N. 17. 
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DEO J.: 
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to till the 20th. There is no explanation for this 
delaj r . It was pleaded that when the goods were 
transhipped to another wagon on the 20th it was 
noticed that only 10 bags were in a deteriorated 
and rotten condition. There is no explanation, 
for this transhipment though the goods were 
loaded in a Through Road Van. 

Though it was pleaded that this wagon could 
not be dealt with owing to congestion in the 
marshalling yard at Katni, the defendant did not 
adduce any evidence from this delay at Katni 
and how it took five days from Katni to Bilaspur 
if the wagon was despatched from the former 
station on the 20th. It is impossible to believe 
that in the ordinary course it took five days for 
the wagon to move from Katni to Bislaspur. It 
was pleaded that the delay at Bilaspur was due 
to heavy congestion of military goods traffic and 
heavy allotment of general merchandise etc. There 
is, however, no such evidence. There is no evi¬ 
dence that other traffic was to be given priority 
over these perishable goods. It therefore follows 
that the consignment was delayed unnecessarily 
for about a week at Katni and Bilaspur. 

(4) The following observations in — ‘Gati Shah 
Mahadeo Ram v. Secretary of State’, AIR 1931 
Pat 201 (A), relied on by the lower appellate 

Court, do not help the defendant but they rather 
help the plaintiff : 

‘ It is true that these goods were perishable but 
not perishable in the sense that they belong to 
some class of goods which under no circum¬ 
stances can stand a long railway journey; but 
I think it is abundantly clear that had these 


This is plaintiff’s second appeal against a re¬ 
versing decree dismissing his suit- for damages. 

(2) The facts of the case are: A consignment 
of 61 bags of potatoes which left Sagar (G. I. P. 
Railway) on 15-6-1945 at 7 a.m. reached the desti¬ 
nation Raipur (B. N. Railway) on 29-6-1945. The 
normal period for this transit is about six days. 
Under the Tariff Rules a wagon containing pota¬ 
toes is to be marked “perishable” so that it should 
have priority of movement. It was therefore the 
duty of the railway servants to put up such a 
label and to move the wagon as early as possible. 
This was not done. Though the goods were des¬ 
patched in Through Road Van No. 12935, the con¬ 
signment was detained at Katni for at least four 
days, transhipped into another wagon and reached 
Bilaspur on 25-6-1945 at 1-45 a.m. 

As the nature of the contents was not known 
for want of a label, this wagon did not receive 
the required attention and priority at Bilaspur; 
and the wagon was despatched from that station 
on 28-6-1945 at 0-30 a.m. The detention at Bilas¬ 
pur \Vas largely due to this omission to mark the 
wagon “perishable”. On unloading the consign¬ 
ment at Raipur at 9 a.m. on 29-6-1945 it was found 
to be wholly rotten. On the advice of the railway 
doctor that the potatoes were rotten and unfit for 


potatoes been in good condition when they were 
first consigned they would not have perished 
during the 11 days in which they were upon 
the railway.” 

Relying on the railway receipt Exhibit D-3 
stating that the goods “were liable to rot in 
transit”, the learned Judge of the lower appel¬ 
late Court presumed that the potatoes were not 
in a sound condition when tendered for despatch 
on 14-6-1945. This is not the defendant’s case, 
and is contrary to the evidence of the loading 
foreman (D. W. 1) who despatched the goods 
from Sagar. The witness stated that the potatoes 
were in good condition when they were despatch¬ 
ed. The finding, being thus contrary to pleading! 
and evidence, is not binding in second appeal.* 
Disagreeing with the lower appellate Court, I hold 
that the potatoes were in a sound condition when 
they were despatched and it is unlikely that they 
would have perished during the normal period of 
transit between Sagar and Raipur. 

(5) The consignor had executed two risk notes 
A and B which are Exhibits D-2 and D-3 respec¬ 
tively. In the former it is stated that the con¬ 
signment in question 

“is in bad condition and/or liable to damage, 
leakage, or wastage in transit as follows: 


human consumption, the consignment was dumped 
away the same day; and the goods were not deli¬ 
vered to the consignee. 

(3) The potatoes were in a sound condition at 
the time of their despatch from Sagar. It is ad¬ 
mitted in the written statement that the wagon 
reached Katni on the 16th but was not attended 


‘Loaded in other than wagon as per sender’s 
request liable to rot in transit R. A.’.” 

What this really means is not clear. No argu¬ 
ment was based on this risk note. Under risk 
note B, on which alone reliance was placed here 
by the learned counsel for the respondent, in 
consideration of carriage at a specially reduced 
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rate instead of at the ordinary tariff rate, the 
consignor undertook to hold the Railway Admi¬ 
nistration harmless and free from all responsi¬ 
bility for any loss, destruction, or deterioration 
of, or damage to, the said consignment from 
any cause whatever except upon proof that such 
loss, destruction, or deterioration or damage arose 
from the misconduct on the part of the Railway 
Administration or its servants. 

There are two provisos to this risk note. Under 
the first proviso in case of non-delivery of the 
whole of the said consignment or of the whole 
of one or more packages of the said consignment, 
where such non-delivery is not due to accidents 
to trains or to fire, and where the consignment 
complied with the requirements of packing men¬ 
tioned in the proviso, the Railway Administration 
shall be bound to disclose to the consignor how 
the consignment was dealt with throughout the 
time it was in its possession or control, and if 
necessary to give evidence thereof before the con¬ 
signor is called upon to prove misconduct; but 
if misconduct on the part of Railway Administra¬ 
tion or its servants cannot be fairly inferred from 
such evidence, the burden of proving such mis¬ 
conduct shall lie upon the consignor. It was not 
alleged that the consignment did not comply with 
the requirements of packing stated in this pro¬ 
viso. This proviso is relied on by the appellant 
as, according to him, this is a case of non¬ 
delivery of the whole consignment. 

(6) The lower appellate Court held that this is 
not the case of a non-delivery of the consignment 
but is the case of deterioration of the consign¬ 
ment during transit and its destruction at the 
destination. The learned Judge further held that 
the defendant was not bound to explain the delay 
in view of the risk note B executed by the con¬ 
signor and that the plaintiff is not entitled to 
succeed unless he proves that the omission to label 
the wagon as perishable and the delays at Katni 
and Bilaspur were due to “the deliberate, culpable, 
and malicious negligence” of the railway servants. 
The learned Judge relied on the passage in the 
Patna case reproduced ‘supra’ and held that the 
plaintiff has failed to discharge this burden. 

(7) Under the terms of the contract of carriage 
the delivery of the consignment is to be made by 
the Railway Administration to the consignee or 
his assignee. Non-delivery, therefore, means failure 
of the Railway Administration to give such deli¬ 
very. It may be due to misdelivery, detention, 
conversion, or loss. Loss is both to the consignee 
and the Railway Administration and may be due 
to one or more of the several causes such as 
accident to trains, fire, destruction including des¬ 
truction when the goods have perished as in the 
instant case, short delivery in cases of bulk con¬ 
signments, and from causes which cannot be 
located. Non-delivery includes loss within the 
meaning of S. 77, Railways Act. ‘Parwar Brothers 
v. Dominion of India’, Civil Revn. No. 492 of 1950, 
D/- 30-11-1951 (Nag) (B). Risk note B contem¬ 
plates non-delivery due to loss of the consignment 
by accident or fire. It may as well be due to 
destruction, the consignment having decayed. In 
the case of perishable goods, if the contents of 
the whole consignment deteriorate to such an 
extent that they become of no value, there is a 
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loss of complete consignment. ‘Firm Jagan Nath 
v. Secretary of State’, AIR 1926 Lah 614 (C j and 
— *E. I. Rly. Co. v. Mohammad Shah’, AIR 1927 
Lah 854 (D). Consequently the first proviso to 
the risk note B is attracted. 

(S) No doubt the initial burden to prove mis¬ 
conduct is on the plaintiff, but in cases falling 
under the first or the second proviso to risk note 
B the Railway Administration is bound to dis¬ 
close to the plaintiff how the consignment was 
dealt with throughout the time it was in its 
possession or control, and if necessary to give 
evidence thereof before the consignor is called 
upon to prove misconduct. If misconduct on the 
part of the Railway Administration or its ser- 
vants cannot be fairly inferred from such evi¬ 
dence, the burden of proving such misconduct 
shall lie upon the plaintiff; but if the Railway 
Administration fails to make the requisite dis¬ 
closure to the consignor, or, in the event of the 
disclosure being made but being not found to be 
satisfactory, fails to give evidence in regard to 
the manner in which it dealt with the consign¬ 
ment throughout the time it w r as in its possession 
or control. 

‘ the inevitable result of such a failure on the 
part of the Railway Administration to make 
the disclosure and to give evidence would be to 
fasten on it the liability for the loss as the 
Court will have in such a contingency no other 
alternative than to presume misconduct from 
the aforesaid failure and to hold the company 
liable for the loss caused by the misconduct of 
its servants.” 

‘Secretary of State v. Gulabchand’, AIR 1928 Nag - 
340 at p. 342 (E). This is the first case under 
the new risk note B which I came across. Such 
a presumption was drawn in — ‘Surat Cotton 
Spinning and Weaving Mills Ltd. v. Secy, of 
State’, AIR 1937 PC 152 (F), where evidence of 
important witnesses was withheld. 

In — ‘Governor General in Council v. Visheuh- 
war Lai’, AIR 1947 Pat 84 (G), it was held that 
where the Railway Administration fails to make 
a full disclosure of how the consignment was 
dealt with during the time it w>as in its posses¬ 
sion or control, the consignor is entitled to an 
inference in his favour and adverse to the Ad¬ 
ministration. In the instant case the defendant 
has not made the full disclosure and has not given 
as to how the consignment was delayed for about 
7 days after 16-6-1945, why there was tranship¬ 
ment at Katni and how the wagon remained at 
Katni unattended to. In the view taken in these 
cases the plaintiff is entitled to a decree straight¬ 
way without any further evidence. 

(9) Interpretation of the word “misconduct” in 
the new risk note B has given rise to a diver¬ 
gence of judicial opinion occasioned in many cases 
by placing implicit reliance on English decisions 
and the Indian decisions interpreting the old risk 
note B. Under the English risk note plaintiff has 
to prove “wulful misconduct” and under the old 
risk note B he had to prove “wilful neglect”. The 
wide protection afforded to the railways by the 
old risk note B w r as the subject of great popular 
agitation on the ground that it rendered w^ellnigh 
impossible the proof of liability of the railways 
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under it by placing the burden on the claimant 
to prove the intention of the different railway 
servants handling his consignment. The new risk 
note 3, therefore, came into force in 1924. The 
words “wilful neglect” were substituted by the 
word “misconduct”. Some other changes were 
made and the two provisos were added. The lia¬ 
bility of the Railway Administration under this 
risk note is wider than chat under the old risk 
note. The proviso throws the burden on the 
Railway Administration in certain events to dis¬ 
close, and to give evidence of, the manner in which 
the consignment was dealt with throughout the 
time it was in its possession or control. Under 
the old risk note the burden of proving “wilful 
neglect” was in all cases on the claimant. 

(10) In view of the deliberate change of 
language the English decisions dealing with “wil¬ 
ful misconduct” and the Indian decisions which 
interpret “wilful neglect” by reference to those 
English decisions are really of little assistance. 

(11) Tire learned counsel for the defendant re¬ 
lied on — ‘M. & S. M. Rly. Co., Ltd., Madras 
v. Subba Rao\ AIR 1920 Mad 512 (H); — ‘M. & 
S. M. Rly. Co. Ltd. v. Ravi Shing Deepsing 
& Co.’, AIR 1935 Cal 811 (I); — ‘Governor General 
in Council v. Janruna Das’, AIR 1949 Pat 119 (J) 
and — ‘Ishwari Prasad v. Dominion of India’, 
1949-4 Dom LR (Pat) 221. In the last case it 


ed, careless whether he may be doing damage 
or not, then I think he is doing a wrong thing, 
and that that is misconduct, and that, as he 
dees it intentionally he is guilty of wilful mis¬ 
conduct.” (p. 210). 

Seshagiri Ayyar J. apparently made no distinction 
between “wilful misconduct”, “wilful neglect” 
and “wilful default”. He upheld the finding of 
the trial Court that there was “wilful negligence” 
by calling it “wilful default” and relied on the 
meaning of “wilful misconduct”. 

(13) ‘AIR 1949 Pat 119 (J)’ was decided on its 
own facts. The learned Judge who delivered the 
judgment of the Division Court held that there 
was no evidence that the loss was due to omission 
to attach caution lables to the wagon or to loose 
shunting. The learned* Judge thought that the loss 
might as well have been due to the second-hand 
tins in which the cocoanut oil was packed & which 
were liable to leakage. The rule that made it 
obligatory on the railway employees to fasten 
caution labels was not brought to the notice of 
their Lordships. These findings were sufficient to 
dispose of the appeal in view of the risk notes A 
and B executed by the consignor. However, the 
learned Judge proceeded to refer to some English 
decisions which examined the meaning of “negli¬ 
gence”, to — ‘Rallia Ram v. Governor General 
in Council’, AIR 1946 Cal 249 (O) and stated: 


was found that the consignment of potatoes was 
in a bad condition before despatch and was liable 
to rot during the normal period of transit, and 
that the unexplained delay of six days did not 
materially add to their rotten condition. It was 
therefore held that the loss w : as not due to the 
"misconduct of the Railway Administration or its 
servants. The Calcutta case merely adopts the 
view taken by Guha J. in — ‘M. & S. M. Rly. 
Co., Ltd. v. Sundarjee Kalidas’, AIR 1933 Cal 
749 (K), following — ‘Glenister v. Great Western 
Rly. Co.’, (1873) 29 LT 423 (L); — ‘Lewis v. G. W. 
Rly. Co.’, (1877) 3 QBD 195 (M) and — ‘Forder 
v. G. W. Rly. Co.’, 1905-2 KB 532 (N). These 

English decisions were interpreting “wilful mis¬ 
conduct.” 

(12) In — ‘M. Subba Rao’s case (H)\ Seshagiri 
Ayyar J. relied on the following observations of 
Lord Bramwell, L. J. in — ‘Lewis v. G. W. Rly. 
Co. (M)’ (Supra! at page 206: 

“ ‘Wilful misconduct’ means misconduct to which 
the will is a party, something opposed to acci¬ 
dent or negligence: the misconduct, not the con¬ 
duct, must be wilful.Perhaps one condition 

of ‘wilful misconduct’ must be that the person 
guilty of it should know that mischief will re¬ 
sult from it.” 

The learned Lord Justice further observed: 

“I am much inclined to think that that would 
be ‘wilful misconduct’ because he acted under 
the supposition that it might be mischievous, 
and with an indifference to his duty to ascer¬ 
tain whether it was mischievous or not. I think 
that would be wilful misconduct.” 

Brett L. J. observed: 

“If it is brought to his notice that what he is 
doing or omitting to do may seriously endanger 
the things which are to be sent, and he wilfully 
persists in doing that against which he is wam- 


“Misconduct denotes something more than mere 
negligence. Plaintiff has to prove wilful neglect 
or misconduct.” 

The view of misconduct taken by Jwalaprasad 
J. in — ‘Jamunadas Ramjas v. E. I. Rly. Co. 
Ltd.’, AIR 1933 Pat 630 (P) was not approved 
for the reasons said to have been stated in the 
earlier decision in — ‘Governor General in Coun¬ 
cil v. Motilal Kajriwall’, AIR 1945 Pat 159 (Q) to 
wTiich the learned Judge was a party. There it 
was stated: 

“In the present case I am not called upon to 
decide whether misconduct, as it appears in the 
risk note now in vogue, is interchangeable with 
the phrase ‘wilful neglect’ as it occurred in the 
previous risk note which has been replaced by 
the risk note in question in this case.” 

He added: 

“It is doubtful that this should be so inasmuch 
as the Legislature deliberately prescribe a 
change in the form of the risk note as a result 
of popular agitation to mitigate the rigours of 
the law requiring as it did, the plaintiff to prove 
wilful neglect on the part of the Railway Ad¬ 
ministration or its servants.” 

This decision is hardly helpful to the defendant. 
No doubt, reference w 7 as made to several other 
decisions viz. — ‘S. I. Rly. Co. Ltd. v. Dandayu- 
tham Chettiar’, AIR 1934 Mad 715 (R); — ‘Roshan 
Umar Karim and Co. v. M. & S. M. Rly. Co. Ltd.» 
AIR 1936 Mad 508 (S); — ‘B. N. Rly. Co. Ltd. v. 
Moolii Sicka & Co.’, AIR 1929 Cal 654 (T); - 
•B. N. Rly. Co. Ltd. v. Dhanjishah Pestonji’, AIK 

1930 Cal 298 (TJ) and — ‘B. N. Rly. Co. Ltd. i 
Moolii Sicka & Co.’. AIR 1930 Cal 815 (V). The 
learned Judge observed that they did not appro 
of the view taken by Jwalaprasad J. who haa 
stated the law rather widely. Jwalaprasad J. 
stated: 
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In — ‘Hoar© V. G. W. Rly. Co.’, (1877) 37 LT 
186 (Z) a station master of the receiving station, 
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“The word used in those Risk Notes is ‘mis¬ 
conduct’ and not ‘wilful misconduct’. A mere 
omission to do what is expected of a person • 
to do constitutes misconduct, whereas if such 
failure is directed to intentionally cause mis¬ 
chief or loss to any person, then it is called 
wilful misconduct'. The Railway Administration 
or its servants might not have intended to cause 
any damage to the plaintiff’s consignment and 
with that object neglected to do their duty, but 
a mere neglect of duty will charge them with 
misconduct and will bring the case within the 
Risk Notes.” 

(14) In — ‘Babu Brajakishore v. Governor 
General in Council’, F. A. No. 131 of 1S48, D/- 
31-7-1952 (Nag) (W) my brother Sen J. with the 
concurrence of Hidayatullali J. held that the 
appellant failed to prove negligence on the part 
of the Railway Administration or its servants. No 
doubt, reference was made to — ‘Ardeshir Bhi- 
kaji Tamboli v. G. I. P. Rly. Co’, AIR 1928 PC 
24 (X), where it was held that negligence does 
not amount to wilful negligence under the old 
risk note H, which was identical in terms with 
old risk note B, to — ‘AIR 1933 Cal 742 (K)’ and 
to — ‘AIR 1947 Pat 84 (G)\ In the Calcutta case 
distinction was not made between “wilful mis¬ 
conduct” and “misconduct.” Relying on certain 


without making enquiries of the consignor and 
after a delay of a week, delivered the goods to a 
person of a name very similar to that of the 
person named as consignee. It was held to be 
wilful misconduct because if the station master 
had enquired he would have found that he was 
delivering the goods to a wrong person and could 
have found out the right one. This failure to 
take precautions which a prudent man in dealing 
with those goods would take amounts to wilful 
misconduct. 

(16) ‘(1905) 2 KB 532 (N)’ adopts the statement 
of law of Brett L. J. in — ‘Lewis v. G. W. Rly. 
Co. (M)\ It was held that the proper course 
of conduct must not only be brought to the 
notice of the servants of the railway who actually 
superintend the handling of the goods but they 
must also be made aware of the damage that 
would ensue if the proper course were not follow¬ 
ed. If the servant then acts with reckless careless¬ 
ness, not caring what the result of his careless¬ 
ness will be, that would be wilful misconduct. 
This extreme view places a practically impossible 
burden of proof on the plaintiff. It was with a 
view to relieve the claimants of this burden that 
nsk note B was amended by omitting the word 


English decisions it was held that misconduct is 
not necessarily established by proving even cul¬ 
pable negligence. It was said: 

.“ ‘misconduct’ is something opposed to accident 
or negligence and it is the intentional doing of 
something which the doer knows to be wrong 
or which he does recklessly not caring what the 
result would be.” 

This is the interpretation of “wilful misconduct” 
which is required by the English risk note. Re¬ 
ference was also made to the following observa¬ 
tions in — ‘AIR 1946 Cal 249 (O)’: 

“. .for an act to amount to misconduct there must 
be a greater degree of wrong than is required 
for negligence. Misconduct is something in the 
nature of improper behaviour and is not merely 
either wrongful commission or wrongful omis¬ 
sion.” 

My brother did not follow any of these decisions 
as in his view it was not necessary to do so as 
the plaintiff had failed to prove even negligence. 

(15) In — (1873) 29 LT 423 (L)\ it was held 
on the facts that there was no proof of wilful 
misconduct. It was said that culpable negligence 
is not necessarily a misconduct. It was also 
stated that 

“if railway servants were to shunt trucks of 
cattle into a siding and leave them unattended 
for twenty-four hours.” 

it would be a case of wilful misconduct even 
though there may be no malice. ‘(1877; 3 OBD 195 
(M)’ is already referred to. In — ‘Stevens v. 
G. W. Rly. Co.’, (1885) 52 LT 324 (Y) goods were 
delivered to a wrong party. As soon as the mis¬ 
take was discovered the goods were obtained from 
that party and offered to the consignee who re¬ 
fused to accept the delivery and claimed damages. 
It was held that this might be a case of in¬ 
advertence or negligence and could not necessarily 
be a case of wilful misconduct. 


“wilful”. 

(17) In — ‘B. B & C. I. Rly Co., Ltd. v. Raj- 
nagar Spinning Weaving and Manufacturing Co., 
Ltd.’, AIR 1930 Bom 129 (Zl), it was observed 
that the word “misconduct” suggests that the 
railway servant had been guilty of doing some¬ 
thing which was inconsistent with the conduct 
required of him by the rules of the Company. 
In — ‘Secretary of State v. Madhuri Das Narain 
Das’, AIR 1933 All 477 (Z2), it was stated that 
the word “misconduct” is of wider import than 
the popular sense in which it is used i.e. negli¬ 
gence, want of proper care and caution may 
amount to misconduct within the meaning of risk 
note B. There it was held that if through negli¬ 
gence the Railway Administration could not deli¬ 
ver the goods on due date, or even within a 
reasonable time after that date, it must be held 
liable for any loss which the plaintiff suffered. 
There the number in the railway receipts and on 
the bags did not tally. The goods clerk refused 
to give open delivery. By the time such delivery 
was given on the orders of the higher authorities, 
plaintiff suffered considerable loss by fall in 
prices. It was held that the Railway Administra¬ 
tion was liable for this loss. The decision does 
not really turn on the interpretation of the risk 
note B, because there was no loss, destruction, or 
deterioration of or damage to the consignment. 

In — *E. I. Rly Co. v. Muradali’, AIR 1924 Nag 
425 (Z3). the Railway Company was held liable 
for unreasonable delay in transit notwithstanding 
the risk note B. In — ‘AIR 1930 Cal 815 at p. 
820 (V)', it was stated: 

“.the word ‘misconduct’ denotes any un¬ 

businesslike conduct and includes negligence or 
want of proper care which a bailee is to take 
under S. 151. Contract Act. The immunity, 
which the risk note brings to the railway com¬ 
pany, is by shifting the burden of proof. In the 
case of a bailee if the goods are found damaged 
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m his possession the onus is upon him to prove 
how the damage occurred, if he wants to avoid 
liability. In the case of goods damaged in the 
possession of the railway company covered by 
a risk note, the owner of the goods is to prove 
that the injury to the goods was caused by 
the misconduct of the railway company.” 

(18) In — ‘Dominion of India v. Firm Chhagan- 
lal Premji’, AIR 1951 Nag 357 (2) (Z4) Bose C. J. 
stated at page 359: 

".even in one of the cases on which the 

learned counsel for the defendant relies, namely, 
— ‘AIR 1946 Cal 249 at p. 255 (O)’ Gentle J. 
states that misconduct is the genus and negli¬ 
gence a species of the genus. If that is correct 
then every case of negligence must amount to 
misconduct though every case of misconduct 
would not necessarily amount to negligence.” 

In certain cases negligence may be a good evi¬ 
dence of misconduct and mismanagement on the 
part of the Railway Administration. 'AIR 1929 
Cal 654 (T>\ 

(19) It is not necessary for the purpose of this 
case to attempt an exhaustive definition of ‘mis¬ 
conduct 1 . ‘Misconduct’ literally means wrong or 
improper conduct i.e. a conduct in violation of a 
definite rule of action. It ordinarily means failure 
to do what is required of a person to be done. An 
omission to do what is required of a person to do 
may therefore constitute misconduct even though 
the person has not acted wilfully or maliciously. 
The plaintiff is entitled to succeed in the instant 
[case firstly because the defendant had not made 
■full disclosure as to how the consignment was 
dealt with and secondly because the servants of 
the defendant committed a breach of a specific 
duty imposed upon them by the rules of the Rail¬ 
way administration to label the wagons of pota¬ 
toes as “Perishable”. The servants concerned can 
be presumed to have known that potatoes are 
liable to deteriorate on a long journey and the 

! wagons must be moved as early as possible and 
to give priority to such wagons they should be 
labelled “Perishable”. This is therefore a breach 
of a specific duty imposed by the defendant on 
its servants 

(20) I am therefore of the view that failure to 
label the wagon as perishable, transhipping a 
through wagon at Katni and delaying it at that 
junction and at Bilaspur without any reasonable 
explanation for the delay amount to an improper 
behaviour on the part of the Railway Administra¬ 
tion or its servants and misconduct within the 
meaning of the risk note B. Disagreeing with the 
lower Appellate Court, therefore, I hold that the 
loss was due to the misconduct. of the servants 
of the defendant Railway Administration. 

(21) The apoeal is therefore allowed with costs. 
Counsel’s fee Rs. 90/- if certified. 

(22) SEN J.: I agree that the appeal be allowed. 

K.S.B. Appeal allowed. 
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State of Madras v. C. P. Agencies and another, 
Non-Applicant No. 1 . 

Civil Revn. No. 858 of 1951, to revise order of 
1st Addl. Dist. J., Nagpur, D/- 28-9-1951. 

(a) Partnership Act (1932), S. 69 (2) — Scope. 

Section 69(2) bars the institution of a suit 
by or on behalf of an unregistered firm to 
enforce a right arising from a contract of the 
firm. It does not bar the firm from entering 
into the contract. The disability created by 
sub-s. (2) is with regard to the right to insti¬ 
tute a suit and not with regard to the right 
to enter into a contract. The disability con¬ 
tinues while the partnership is in existence. 
AIR 1948 Mad 187, Ref. (Paras 6, 7) 

Anno: Partnership Act, S. 69 N. 6. 

(b) Civil P. C. (1908), S. 89 — Service of notice. 

Section does not prescribe any particular 
form of address — Notice of suit against 
State of Madras addressed to the Secretary 
to the Commissioner of Civil Supplies, Gov¬ 
ernment of Madras, who was also the Secre¬ 
tary, Civil Supplies Food Department, Madras 
and received by latter — It is sufficient com¬ 
pliance with the requirement of the delivery 
of notice. (Para 10) 

Anno: Civil P. C., S. 80 N. 14. 

(c) Civil P. C. (1908), S. 80 — Form and suffi~ 
ciency of notice. 

All that S. 80 requires is residence and not 
address, and mention of address in the cause 
title of the plaint does not render the notice 
invalid. (Para 11) 

Anno: Civil P. C., S. 80 N. 13. 

(d) Civil P. C. (1908), S. 80 — Form and suffi¬ 
ciency of notice. 

A notice stating that the plaintiff is a part¬ 
nership firm without stating that it is a regis¬ 
tered partnership is a valid notice. A firm 
need not be registered at the date, of the 
transaction. It need not be a registered one 
when the notice is given. Registration is 
necessary for the institution of a suit. Notice 
by an unregistered firm does not become in¬ 
valid for want of description that it is regis¬ 
tered firm. (Para 12) 

Anno: Civil P. C., S. 80 N. 13. 

(e) Civil P. C. (1908), S. 89 — Form and suffi¬ 
ciency of notice — Statement of cause of action. 

Section 80 requires the intending plaintiff 
to give a notice “stating the cause of action.” ' 
“Cause of action” has been compendiously 
defined to mean every fact which will be 
necessary for the plaintiff to prove, if tra¬ 
versed, in order to support his right to the 
judgment. It does not comprise every piece of 
evidence which is necessary to prove each fact, 
but even’ fact which is necessary to be proved. 
(1888) 22 QBD 128; 16 All 165 (FB); 18 All 

131, Ref. (Para 14) 

The cause of action refers to the media 
uoon which the plaintiff asks the Court to 
arrive at the conclusion in his favour. It has 
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no relation whatever to the defence that 
might be set up. (Para 14) 

The Court must import a little- common 
sense into these notices. The term “cause of 
action’' in this section should not be construed 
in a narrow sense. (Para 15) 

Held that the cause of action as appearing 
in the plaint was substantially set out in 
the notice and that the requirements of S. 80, 
Civil P. C., were substantially fulfilled. 

(Para 17) 

Anno: Civil P. C., S. 80 N. 13. 

(f) Civil P. C. (1908), S. 80 — Notice if neces¬ 
sary for amendment of plaint. 

In considering whether the notice in ques¬ 
tion was valid or invalid under S. 80, the 
Court is not concerned with the success of 
the suit as framed. If the plaintiff is not 
entitled to succeed without amendment of the 
plaint and if the amendment is allowed, a 
question may well arise whether the cause of 
action as amended was substantially stated in 
the notice. (Para 19> 


But if, on the plaint as it is, the cause of 
action disclosed therein is substantially stated 
in the notice that is sufficient. (Para 19) 

Anno: Civil P. C., S. 80 N. 16. 
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K. V. Tambe, for Applicant; M. Adhikari, R. M. 


Hazarnavis, H. L. Khaskalam, G. B. Shidhye and 
Kumari Rama Gupta, for Non-Applicant No. 1. 

ORDER: This apolication for revision under 
S. 115, Civil P. C., which under the Rules of this 
Court had to be heard by a Judge sitting singly, 
is referred to a Division Bench for disposal. The 
reference is either under Rule 9(1) or under 
R. 9(2) (b) of Chapter 1 of these Rules. There 
is no other provision for a reference of this kind. 


Unfortunately, there is no order of reference to 
indicate the rule under which the reference is 
made; nor are the questions of law of difficulty or 
importance indicated. If the reference is to be 
regarded as one under R. 9(2) (b), the decision 
of this Court which requires reconsideration for 
the disposal of this case and the grounds for re¬ 
consideration have not been stated. The learned 
counsel for the non-applicant no. 1 relies on — 
‘Wamanrao v. Vidyacharan’, AIR 1953 Nag 122 
(A) in support of his submission that an appli¬ 
cation for revision does not lie in the instant case. 
The learned counsel for the applicant submits that 
it requires reconsideration. If this necessitated 
the reference, it should have made to a Full 
Bench under R. 10 as a Division Bench cannot 
reconsider the decision of another Division Bench. 
We therefore desire to point out the desirability 
of passing an order of reference and compliance 
with the Rules of this Court in making re¬ 
ference to facilitate proper disposal of the cases 
referred. 

(2) The plaintiff non-applicant no. 1 instituted 
a suit against the applicant, the State of Madras, 
and the non-applicant no. 2 Shri M. K. Gopalan, 
Assistant Marketing Officer of the applicant, for 
recovery of Rs. 31,239/8/- claimed as rent, interest 
on rent and lawyer’s charges. The trial Court 
raised the following preliminary issues and ans¬ 
wered them in the affirmative: 

“1. Whether the plaintiff had sent a valid 
notice to defendant no. 1 in accordance with 
S. 80, Civil P. C., before the institution of the 
suit? 

2. Whether the plaintiff’s suit is not main¬ 
tainable on account of the non-registration of 
the plaintiff firm before the transaction in 
suit?” 

(3» The defendant no. 1 has applied for revision 
of this order. It is contended that the suit should 
have.been dismissed ‘in limine’ because (a) there 
was no valid notice under S. 80. Civil P. C., and 
(b) the firm was not registered at the date of the 
transaction in dispute though it was registered 
before the institution of the suit. According to 
the learned counsel, the lower Court assumed 
jurisdiction to try the suit on erroneous findings 
on these two conditions precedent which gave 
jurisdiction to the Court to entertain the suit. 

(4) A preliminary objection is taken to the 
maintainability of this application for revision 
on the grounds that the order in question which 
directs the suit to continue is not a final order 
but is an interlocutory order which can be dis¬ 
puted in an appeal against the decree, and that 
the findings on which the order is based are find¬ 
ings on the merits of the case and do not give 
rise to a question of jurisdiction even if they 
are erroneous. Reliance is placed on — ‘Venkata- 
giri Ayyangar v. Hindu Religious Endowments 
Board. Madras’, AIR 1949 PC 156 (B), on — 
‘Wamanrao v. Vaidvacharan (A)’ (cit. sup.), to 
which the learned referring Judge was a party, 
and on — ‘Nandkumar Sinha v. Pashupati Ghosh’, 
AIR 1941 Pat 335 (C). The learned counsel for 
the applicant on the other hand relies on — ‘Joy 
Chand v. Kamalaksba Chaudhury’, AIR 1949 PC 
239 (D); — ‘Narayan v. Sheshrao’, AIR 1948 Nag 
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253 (FB) (E); — ‘Madras Province v. Maharaja 
ol Jeypore*, AIR 1943 Mad 234 (F) and submits 
that — ‘Wamanrao v. Vaidyacharan (A)’ (supra) 
requires reconsideration. 

(5) Before dealing with this question we pro¬ 
pose to examine the case on merits to find if 
there is a case for interference. This course will 
obviate an unnecessary reference to a Full Bench. 

(6) We are of the opinion that the objection 
about registration is without any substance. Sec¬ 
tion 69(2). Partnership Act. bars the institution 
of a suit by or on behalf of an unregistered firm 
jto enforce a right arising from a contract of the 
jfinn. It does not bar the firm from entering in- 
! to the contract. There is considerable divergence 
of judicial opinion as to the interpretation of 
S. 69 (2). One view is that registration is a con¬ 
dition precedent to the institution of a suit and 
the other view is that a suit by an unregistered 
firm can be validated by a subsequent registra¬ 
tion. It is not necessary for the purposes of this 
case to examine these conflicting views as the 
plaintiff firm was admittedly registered before 
the institution of the suit. 

(7) Sub-section (3) (a) of S. 69, Partnership 
Act, is an exception to sub-s. (2) and excludes 
from the operation of that sub-section a suit to 
enforce any right or power to realize the pro¬ 
perty of a dissolved firm. If the contention of 
the learned counsel for the applicant were correct, 
such a suit would also be barred. In our view, 

I the disability created by sub-s. (2) is with regard 

to the right to institute a suit and not with regard 
to the right to enter into a contract. The dis¬ 
ability continues while the partnership is in exis¬ 
tence: — “Shanmugna Mudaliar v. Rathina Muda- 
liar\ AIR 1948 Mad 137 (G). Want of registra¬ 
tion has been held to be a formal defect and 
suits have been allowed to be withdrawn with 
permission to bring a fresh suit on the same 
cause of action after registration. We are, there¬ 
fore, of the opinion that the finding of the lower 
Court on issue no. (2) is correct. 

(8) The next contention is about the validity 
of the notice, dated 9-9-1948, under S. 80, Civil 
P. C. That section, so far as it is material for 
the purposes of this case, is: 

“No suit shall be instituted against the Govern¬ 
ment. until the expiration of two months 

next after notice in writing has been delivered 

to or left at the office of.. in the case 

of a suit against a State Government, a Secre¬ 
tary to that Government or the Collector of 

thp District.stating the cause of action, the 

name, description and place of residence of the 
plaintiff and the relief which he claims.” 

(9) In — ‘Bhagchand Dagdusa v. Secy, of State’, 
AIR 1927 PC 176 (H), their Lordships of the 
Judicial Committee have stated at pp. 184-185: 

“The Act. albeit a Procedure Code, must be read 
in accordance with the natural meaning of its 
words. Section 80 is express, explicit and man¬ 
datory. and it admits of no implications or 

exceptions.Section SO imposes a statutory 

and unqualified obligation upon the Court.” 

Since the conditions of the section were not 
complied with their Lordships held that the ac¬ 
tion was “unsustainable ‘in limine* ”. 


In view of this statement of the law it is not 
necessary to refer to the decisions of the various 
High Courts relied on by the learned counsel for 
the applicant. But in dealing with these matters, 
as stated by Pollock C. B., in — ‘Jones v. Nicholls’, 
G844) 153 ER 149 at p 150 (I) cited in — ‘Secy, 
of State v. Nagorao’, AIR 1938 Nag 415 (J): 

“We must import a little common sense into 
notices of this kind.” 

Grille J. stated in the above-cited —• ‘Nagorao’s 
case (J)’ that the language in — ‘Bhagchand's 
case (H)’ does not preclude the Court from look¬ 
ing at the wording of the notice and interpreting 
it in the light of common sense. He points out 
that the object of the notice under S. 80, Civil 
P. C., is: 

“to give Government sufficient warning of a 
case which is about to be brought against it, 
so that Government may, if it so wishes, com¬ 
promise the case, or afford restitution if it con¬ 
siders that restitution is due, without recourse 
being had to a Court of law in which Govern¬ 
ment might be mulcted in costs.” 

In the light of these observations, we proceed to 
consider the several objections taken to the notice. 

(10) The first contention is that the notice is 
not addressed to defendant no. 1. The finding of 
the lower Court is that the notice, though address¬ 
ed to the Secretary to the Commissioner of Civil 
Supplies, Government of Madras, was received by 
the Secretary to the Commissioner of Civil Sup¬ 
plies, Madras, and the Secreary, Civil sup¬ 
plies Food Department, Madras. It is conceded 
that a notice, if addressed to the Secretary, Civil} 
Supplies Food Department, Madras, would be at 
validly addressed notice. Apparently the Secre¬ 
tary, Food Department, is also the Commissioner 
of Civil Supplies. The section does not prescribe 
any particular form of address. The contents of i 
the notice leave no doubt that it was a notice off 
suit against the State of Madras and the fact 
that it was received by the Secretary to that Gov¬ 
ernment concerned is sufficient compliance with 
the requirement of the delivery of notice of suit 
against the applicant. The notice was replied to 
by the Secretary to Government, Food Depart¬ 
ment, in the name of the defendant no. 1. This' 
is Ex. P-12, dated 20-11-1948. 

(11) It is next contended that the name and 
address of the plaintiff who is suing is not stated 
in the notice. The name of the plaintiff as given 
in the cause title of the plaint is “C. P. Agencies”. 
Its residence is shown as “Surana Chambers, 
Sadar Bazar, Nagpur”. The name of the partner 
suing is also shown in the cause title. In para¬ 
graph 1 of the plaint it is stated that the plain¬ 
tiff is a registered partnership firm. In the 
notice the name of the intended plaintiff is stated 
as “Central Provinces Agencies, Nagpur”. It is 
admitted in the written statement of the appli¬ 
cant that defendant no. 2 purchased black gram 
from defendant no. 1 and made payments to the 
“C. P. Agencies” and that there was some cor¬ 
respondence regarding the bills for godown rent 
between the defendant no. 1 and the C. P- 
Agencies to whom a conditional offer was made 
that the claim for godown rent would be consider¬ 
ed if certain conditions were fulfilled; but tne 
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C. P. Agencies did not accept the offer. There is 
really no difference in the name of the plaintiff as 
“C. P.” is a well-known abbreviation for Central 
Provinces. The residence at Nagpur given in the 
plaint is also stated in the notice. All that S. 80 
requires is residence and not address, and men¬ 
tion of address in the cause title of the plaint 
does not render the notice invalid. 

(12) The learned counsel further stated that the 
description of the plaintiff as given in the plaint 
was not to be found in the notice. The descrip¬ 
tion in the notice, according to the learned coun¬ 
sel, sought to have been “the firm is a registered 
partnership”. We do not agree. The notice suffi¬ 
ciently states that the plaintiff is a partnership. 
As already pointed out, a firm need not be re¬ 
gistered at the date of the transaction. It need 
not be registered one when the notice is given. 
Registration is necessary for the institution of a 
suit. Notice by an unregistered firm does not 
become invalid for want of description that it is 
registered firm. 

(13) The next contention of the learned coun¬ 
sel is that the cause of action which is sued upon 
is not stated in the notice. As we find from 
the plaint, the plaintiff’s case in substance is 
that the defendant no. 2 purchased for the appli¬ 
cant black gram, ex-godown, from the plaintiff, 
and as there was no arrangement made by the 
applicant for storing it, which became necessary 
on account of difficulty of transport, the defendant 
no. 2 agreed to pay godown rent to the plaintiff. 
According to the plaint, the defendant no. 2 had 
full authority to make purchases and enter into 
necessary incidental contracts on behalf of de¬ 
fendant no. 1 and those contracts were acted upon 
by the defendant no. 1. He had, therefore, autho¬ 
rity to enter into the contract to pay godown 
rent. The terms of agreement to pay godown rent 
as stated in the plaint are: 

“(a) That godown rent shall be paid as per bag 
per month according to the rates settled between 
the plaintiff and defendant no. 1 at Nagpur and 
payable at Nagpur. These rates are mentioned 
in the bills submitted to the defendant on 15-4- 
1946. 

fb) That the defendant no. 1 shall pay the 
whole amount of godown rent when all the bags 
have been despatched and bills for the payment 
of godown rent are submitted. 

(c) That interest shall be paid at 6 per cent, 
per annum. 

fd) That no godown rent shall be charged for 
the first two months after the delivery of the 
goods to defendant no. 1 ex-godown and that 
godown rent and interest shall be charged as 
mentioned in sub-paras (a), (b) and (c) above 
until the goods are despatched and Railway Re¬ 
ceipts are submitted to defendant no. 2 in his 
office in token of that fact.” 

Plaintiff claimed Rs. 27,000/- for godown rent and 
interest at 6/- per cent, per annum and lawyer’s 
fee. 

(14) Section 80 requires the intending plaintiff 
1 1o give a notice “stating the cause of action”. 

“Cause of action has been compendiously defined 
to mean every fact which will be necessary for 
the plaintiff to prove, if traversed, in order to 


support his right to the judgment. It does not! 
comprise every piece of evidence which is necesrj 
sary to prove each fact, but every fact which 
is necessary to be proved.” 

•Read v. Brown’, (1838) 22 QBD 123 (K); — ‘Cooke 
v Gill’, (1873) 8 CP 107 (L); — ‘Murti v. Bhola 
Ram’, 16 All 165 at p. 170 (FB) (AI) and — ‘Salima 
Bibi v. Sheikh Muhammad’, 18 All 131 at p. 137, 
(N). The cause of action refers to the mediaj 
upon which the plaintiff asks the Court to arrive’) 
an the conclusion in his favour. It has no rela-j 
tion whatever to the defence that might be set 
up. As pointed out in — ‘Md. Khalil Khan v. 
Mahbub Ali Mian’. AIR 1349 PC 78 at p. 85 (O): 

“Where the question is whether the cause of 
action in two suits is the same or not. one of 
the tests that is applied is whether the same 
evidence would support the claims in both suits; 
if the evidence required to support the claims 
is different, then the causes of action are also 
different.” 

(15) In — ‘Jehanglr M. Cursetji v. Secy, of 
State’, 27 Bom 139 at p. 206 (P), it was held that 
notices under S. 80 (under S. 424 of the then 
Code of 1882) 

“must not be too strictly or 100 narrowly con¬ 
strued. They must net be construed as if they 
were pleadings and that they need not set out 
all the details and facts of the case which the 
plaintiff intends to prove, and that the notice 
must be considered sufficient if it substantially 
fulfils its object in informing the parties con¬ 
cerned generally of the nature of the suit in¬ 
tended to be filed.” 

In — ‘Jones v. Bird*, (1822) 106 ER 1397 (Q), it. 
was said, with reference to a similar section, that, 
the object of such notices was merely to inform 
the defendant substantially of the grounds of 
complaint. See also — ‘Secy, of State v. Perumal 
Pillai’, 24 Mad 279 (R); — ‘Venkatakrishnier v. 
Secy, of State’, AIR 1926 Mad 408 (S); — ‘Kesso- 
ram Poddar & Co. v. Secy, of State’, AIR 1928 
Cal 74 (T); — ‘Sourendra Mohan v. Secy, of 
State’, AIR 1934 Pat 701 (U) and — ‘Secy, of 
State v. Nagorao tJ)’ (cit. sup.). As pointed out 
by Pollock C B., we must import a little common 
sense into these notices. The term “cause of 
action” in this section should not be construed 
in a narrow sense. 

(16) In the notice in question a claim is 
made for Rs. 27,090/- as godown rent and 
interest thereon at 9/- per cent, per annum 
till realization and lawyer’s fees. This means 
that relief claimed in the notice is claimed 
in the suit though a lesser rate of interest 
is claimed. It is net stated in the notice 
that there was an agreement with defendant no. 
2 to pay godown rent and interest and that he 
had authority to enter into this agreement on 
behalf of the applicant. It is however stated that 
the plaintiff supplied black gram to the appli¬ 
cant through its Assistant Marketing Officer, that 
the gram remained undespatched because the 
applicant had not arranged for transport faci¬ 
lities, that there was considerable correspondence 
on the subject ending with the letter of the 
Assistant Marketing Officer, dated 23-4 1948, (which 
was enclosed for ready reference), that the appli- 
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-cant was not making payment on the pretext that 
they wanted to verify the bills from the plaintiff’s 
account books, and that the books were taken 
away by the Anti-Corruption Department which 
neither returned them in spite of efforts, nor 
allowed the plaintiff to inspect them and take 
copies. The learned counsel for the plaintiff con¬ 
tends that though the notice is not drawn up 
with the formality and accuracy of the plaint, 
the plaintiff had stated in the notice all the 
material facts which constitute its cause of ac¬ 
tion, in particular, the use of the plaintiff’s 
godown by the applicant for a particular period 
and its liability to pay rent and interest. 

(17) The applicant sent the reply Ex. P-12, dated 
20-11-1948, to the notice of this suit. Therein the 
applicant did not dispute the agreement with the 
plaintiff for the supply of gram. All that it says is 
that the godown rent till the date of despatch 
was included in the agreed charge of -/8/- per 
maund and that there was no separate agreement 
to pay additional rent for the period in excess of 
two months. This letter manifestly demonstrates 
that the applicant understood the claim in the 
notice in the way it is set out in the plaint. No 
doubt, the plaint sets out several other facts and 
details, but they are not strictly the plaintiff’s 
cause of action; they are more or less evidence 
in support of the claim. Following the principle 
adopted in the above decisions, we hold that the 
cause of action as appearing in the plaint is sub¬ 
stantially set out in the notice and that the re¬ 
quirements of S. 80, Civil P. C., are substantially 
fulfilled. ‘Sitaram Bindraban Firm v. Governor- 
General in Council’, AIR 1947 Nag 224 at pp. 228- 
229 (V). 

(18) In — ‘Md. Khalil Khan v. Mahbub Ali 
Mian (O)’ (cit. sup.) on which the learned coun¬ 
sel for the applicant relied, "the Privy Council was 
not dealing with the question of sufficiency of a 
notice under S. 80, Civil P. C., but was discussing 
the meaning of “cause of action’’ for the purpose 
of O. 2, R. 2 of the Code. 

(19) The learned counsel for the applicant sub¬ 
mitted that no decree could be passed on the 
claim as made in the notice or on the claim as 
made in the plaint. That is another matter. In 

‘considering whether the notice in question was 
t valid or invalid under S. 80, the lower Court was 
inot concerned with the success of the suit as 
j framed. If the plaintiff is not entitled to succeed 
iwithout amendment of the plaint and if the 
.'amendment is allowed, a question may well arise 
{ whether the cause of action as amended was sub¬ 
stantially stated in the notice. That question was 
not before the lower Court in passing the order 
under revision. On the plaint as it is, the lower 
Court has, in our view, rightly held that the 
cause of action disclosed therein was substantially 
stated in the notice. 

(20) Since the application fails on merits, it is 
not necessary to consider whether — ‘Vamanrao 
v. Vaidyacharan (A)’ (cit. sup.) was correctly 
decided. 

(21) The application for revision fails and is 
dismissed with costs. Counsel’s fee Rs. 200/-. 

K.S.B. Revision dismissed. 
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MANGALMURTI AND DEO JJ. (22-2-1954) 

Union of India, Representing the Central 
(G.I.P.R.) Railway Administration, Applicant v. 
Dhanpal Patni and another, Non-Applicants. 

Civil Revn. No. 7 of 1952, for revision of decree 
of Civil Judge, II Class, Chhindwara, D/- 29-11-51. 

Railways Act (1890), S. 72 — Risk Note A — 
Short weight. 

16 bundles of fresh dates, whose weight as 
shown in the railway receipt was 23 maunds 
and 18 seers, were booked from Wadibundar 
to Parasia in the Chhindwara district under 
risk note A. On arrival at the destination it 
was found that three bundles were in broken 
condition and some contents were missing. 
These three bundles were separately weighed 
and were found to weigh 56, 51 and 54 seers. 
One unbroken bundle was foimd to weigh 52 
seers. Delivery was taken six days later. The 
total weight of 16 bundles at the time of 
delivery 7 was 21 maunds and 15 seers. Plain¬ 
tiffs therefore claimed damages for the short 
weight of 2 maunds and 3 seers. It was stated 
in the Risk Note A that a consignment of 
16 bundles tendered for carriage was in bad 
condition and/or liable to damage, leakage or 
wastage in transit as the bundles were in¬ 
securely sewn and the contents were dropping: 

Held that the bailment in the instant case 
was of 16 bundles. Unexplained failure to 
return the thing bailed is presumed to be by 
the bailee’s default. An unexplained failure 
to deliver a complete package would therefore 
fall within S. 161 of the Contract Act. This 
was not the case here and the Railway Ad¬ 
ministration could not be held liable for the 
short weight, if any, of the 13 bundles which 
were delivered in a sound condition. There 
was no material on record to show that the 
short weight of 2 maunds and 3 seers was the 
weight of the contents missing from the three 
bundles which were found in broken state. It 
is a matter of common knowledge that fresh 
dates are liable to dry and lose some weight 
thereby. The extent of this loss depends upon 
the degree of freshness of the fruit. Plaintiffs 
could not therefore succeed because they had 
failed to prove the weight and value of the 
missing contents of the three bundles in ques¬ 
tion. The suit was therefore liable to be dis¬ 
missed on this short ground. 

The recitals in the risk note A undoubtedly 
protected the defendant from liability in the 
instant case because the articles tendered for 
carriage were in a bad condition and were 
liable to leakage in transit as the bundles 
were insecurely sewn and the contents were 
dropping. The goods were delivered to the 
consignee apparently after some leakage in 
transit due to insecure packing of the three 
bundles. The Railway Administration was 
therefore absolved from liability for any loss 
arising from this condition in which the goods 
were delivered to the consignee. Risk note A 
is to be used when the articles tendered for 
carriage are already in bad condition or so 
defectively packed as to be liable to damage, 
leakage, or wastage in transit. If a consignor 
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fails in his duty to see that his goods are so 
securely packed as to be protected from the 
ordinary and inevitable incidents of a journey 
and the goods are consequently injured, the 
Administration is not liable. AIR 1951 Punj 
383, Rel. on. (Paras 4, 5, 7, 8) 

Anno: Railways Act, S. 72 N. la, 3, 12. 

CASE REFERRED: Paras 

(A) (V38) AIR 1951 Punj 383 2, 6 

K. V. Tambe, for Applicant; N. S. Nandedkar, 
for Non-applicants. 

ORDER: The application for revision is re¬ 
ferred to a Division Bench apparently under R. 9, 
sub-r. (1) of Chapter 1 of the Rules of this Court 
as involving a question of law of difficulty or im¬ 
portance. Obviously, R. 9(2) is inapplicable. There 
is no decision of this Court or of the late Judicial 
Commissioner’s Court which requires reconsidera¬ 
tion in this case. Nor does this case involve any 
question as regards the interpretation of the Con¬ 
stitution. Two courses were therefore open to 
the learned referring Judge under sub-r. (3) of 
R. 9: either to refer a stated question, or to refer 
the whole case. The latter course is followed but 
the question of law is not indicated. The counsel 
who appeared before us also appeared before the 
learned Judge. They are not able to point out the 
question of law of difficulty or importance. We 
are ourselves unable to discover any such question. 
We are therefore of the view that an order of 
reference would have been of immense help to us 
to decide the question or questions of law which 
appeared to the learned referring Judge to be of 
difficulty or importance. 

(2) This application was admitted for hearing 
parties by one of us (Deo J.) because the decree 
appeared to be in utter disregard of the agreement 
between the parties evidenced by risk note A and 
because the decision reported in — ‘Janeshwar 
Lai v. Dominion of India’, AIR 1951 Punj 383 (A) 
relied on by the trial Court was inapplicable. 

(3) The facts of the case are very simple and 
are not disputed. 1G bundles of fresh dates, whose 
weight as shown in the railway receipt was 23 
maunds and 18 seers, were booked from Wadi- 
bundar to Parasia in the Chhindwara district un¬ 
der risk note A. On arrival at the destination it 
was found that three bundles were in broken con¬ 
dition and some contents were missing. These 
three bundles were separately weighed and were 
found to weigh 56, 51 and 54 seers. One unbroken 
bundle was found to weigh 52 seers. Delivery was 
taken six days later. The total weight of 16 
bundles at the time of delivery was 21 maunds 
and 15 seers. Plaintiffs therefore claimed damages 
for the short weight of 2 maunds and 3 seers. 

(4) Subject to the provisions of the Indian Rail¬ 
ways Act, the responsibility of a Railway Adminis¬ 
tration for loss, destruction or deterioration of 
goods is that of a bailee under Ss. 151, 152 and 
161, Contract Act. If by the default of the bailee 
the goods are not delivered at the proper time, it 
is responsible to the bailor for any loss, destruction 
or deterioration of the goods bailed from that 
time. The bailment in the instant case was of 16 
bundles. Unexplained failure to return the thing 
bailed is presumed to be by the bailee’s default. 
An unexplained failure to deliver a complete 
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package would therefore fall within S. 161, Con¬ 
tract Act. This Ls not the case here and the 
Railway Administration cannot be held liable for 
the short weight, if any, of the 13 bundles which 
were delivered in a sound condition. 

There is no material on record to show that 
the short weight of 2 maunds and 3 seers was 
the weight of the contents missing from the three 
bundles which were found in a broken state. That 
is not even the plaintiff’s case. It is a matter of 
common knowledge that fresh dates are liable to 
dry and lose some weight thereby. The extent 
of this loss depends upon the degree of freshness 
of the fruit. Plaintiffs cannot therefore succeed 
because they have failed to prove the weight and 
value of the missing contents of the three bundles 
in question. The suit was therefore liable to be 
dismissed on this short ground. 

(5) The learned trial Judge seems to hold that 
the risk note A in the present case is applicable 
it the dates were delivered in a bad condition but 
not when they were lost in transit. As stated in 
the risk note A Exhibit D-2. that form is to be 
used when articles are tendered for carnage which 
are either already in bad condition or so defective¬ 
ly packed as to be liable to damage, leakage or 
wastage in transit. It is also stated in the docu¬ 
ment that a consignment of 16 bundles tendered 
for carriage was in bad condition and/or liable 
to damage, leakage or wastage in transit as the 
bundles were insecurely sewn and the contents 
were dropping. The lower Court has therefore 
taken an erroneous view of the risk note. Its 
statement “there is no burden on the plaintiff 
to prove the misconduct and negligence on the 
part of the Railway Administration’’ is not borne 
out by the decision relied on by him and is con¬ 
trary to the agreement in the risk note. 

(6) As is evident from issue no. 5 reproduced at 
page 384 of the decision relied on by the lower 
Court (‘Janeshwar Lai v. Dominion of India (A)’, 
cit. sup), it was a case of non-delivery of one 
complete bag and it was held that such loss was 
not protected by risk note A. This case is dis¬ 
tinguishable. 

(7) The recitals in the risk note A undoubtedly 
protected the defendant from liability in the in¬ 
stant case because the articles tendered for carri¬ 
age were in a bad condition and were liable to 
leakage in transit as the bundles were insecurely 
sewn and the contents were dropping. The con¬ 
signor agreed and undertook to hold the Railway 
Administration harmless and free from all res¬ 
ponsibility for the condition in which the goods 
would be delivered to the consignee at the destina¬ 
tion and for any loss arising from the same except 
upon proof that such loss was due to misconduct 
on the part of the Railway Administration’s 
servants. 

The case of misconduct was not pleaded, not 
proved and is not relied on in this Court. The 
goods were delivered to the consignee apparently 
after some leakage in transit due to insecure 
packing of the three bundles. The Railway Ad¬ 
ministration is therefore absolved from liability 
for any loss arising from this condition in which 
the goods were delivered to the consignee. The 
learned trial Judge seems to have assumed that 
the Railway Administration is exempt from liabi- 
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lity only for the deterioration of goods. He seems 
to have overlooked the case of damage due to 
defective packing. 

(S'* Risk note A is to be used when the articles 
tendered for carriage are already in bad condition 
or so defectively packed as to be liable to damage, 
leakage, or wastage in transit. If a consignor 
fails in his duty to see that his goods are so secure¬ 
ly packed as to be protected from the ordinary 
and inevitable incidents of a journey and the 
goods are consequently injured, the Administra¬ 
tion is not liable. 

(9) We are therefore satisfied that the defendant 
is not liable for the plaintiffs claim. Grounds 
Nos. 1, 2, 3 and 4 of the application for revision 
were not pressed as the counsel on examination of 
the record felt satisfied that the notices under 
Ss. 77 and CO, Railways Act, were not open to any 
objection. No question of law is involved in these 
grounds. 

(10) The application for revision is therefore 
allowed and the suit is dismissed with costs. The 
learned counsel for the non-applicants did not 
attempt to support the decree of the trial Court 
and .submitted that the firm should net be made 
liable for the costs, particularly the paper book 
costs occasioned by this reference. The learned 
counsel for the applicant submitted that the de¬ 
fendant should not be made liable to pay those 
costs because it did not seek the reference. It 
is not necessary to examine these contentions. 
Costs arc in the discretion of the Court, and we 
direct that the costs in this Court should be 
beme as incurred. 

D.H.Z. Revision allowed. 
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Ratansi Agariya Bhate and another. Appellants 
v. Jaysingh Dinkarrao Rajurkar and others, Res¬ 
pondents. 

Letters Patent Appeal No. 25 of 1951, from 
Order of Deo J., in Misc. Civil Appeal No. 68 of 
1948, D/- 17-7-1951. 

(a) Civil P. C. (190S), Pre., S. 96 — Right of 
appeal. 

In a partition suit in the family of the res¬ 
pondents, one R obtained a decree. In execu¬ 
tion of the decree he asked for possession of 
certain properties to which objection was 
raised by the appellants. That objection was 
overruled and possession was granted to R. 
The appellants thereupon brought a civil suit 
under O. 21, R. 103. It was decreed on 
29-4-1940. R appealed to the High Court but 
the appeal was dismissed on 10-12-1946. An 
appeal against the decree of the High Court 
was pending before the Supreme Court. An 
application was made on 8-4-1947 by the ap¬ 
pellants for restitution of possession of the 
property from which they were dispossessed. 
The application was dismissed on 10-1-1948 
and the miscellaneous (first) appeal was filed 
against the order. During the pendency of the 
appeal R died on 1-11-1949. On 21-3-1950 


two applications were filed. By the first ap¬ 
plication made under O. 22, R. 4, Civil P. C., 
the appellants applied for the substitution of 
the names of the legal representatives of R. 
By the second application under the ninth 
rule of the same Order, the appellants re¬ 
quested that the abatement of the appeal be 
set aside. 

Held that according to the Full Bench deci¬ 
sion in AIR 1950 Nag 177 all appeals get fix¬ 
ed when the ‘lis’ commences. The ‘lis’ com¬ 
menced when the suit was filed for declara¬ 
tion. The date of the filing of the plaint was 
presumably sometime in 1931. It is settled 
law that just as a right of appeal cannot be 
taken away during the pendency of a civil 
action, excejDt by a clear provision to that 
end, so also a new right of appeal cannot be 
availed of unless that right is given in a man¬ 
ner to apply to a pending case. At all mate¬ 
rial times a single Judge could deal with an 
application under O. 22 of the Code of Civil 
Procedure. Such applications could be dealt 
with by a single Judge of the Pligh Court 
including an application for setting aside an 
abatement under O. 22, R. 9, Civil P. C. 
That position continued unaltered up to the 
date when the order was passed by the single 
Judge of the Pligh Court and the matter was 
rightly considered by the single Tudge. AIR 
1950 All 177 (FB>, Foil. (Paras 10, 14) 

Anno: C. P. C., Pre. N. 3, S. 96 N. 2. 

(b) Letters Patent (Nag.), Cl. 10 — Judgment — 
Order of abatement. 

To say that an appeal has abated is to 
terminate very effectively the entire contro¬ 
versy and the decision in favour of the res¬ 
pondents is tantamount to a decree of dis¬ 
missal of the appeal as also the action. The 
order must he treated as a judgment for pur¬ 
poses of Cl. 10. The Letters Patent appeal is 
competent. AIR 1952 Nag 357 (FB); AIR 1917 
PC 156, Foil. (Para 16) 

Anno: L. P. (Cal.), Cl. 15 N. 2. 

(c) Civil P. C. (1908), O. 22, R. 9 — Sufficient 
cause — AIR 1924 Pat 126; AIR 1924 Pat 607; 
Am 19.33 Lah 356 (2); AIR 1941 Oudh 16; 
AIR 1933 Lah 556; AIR 1951 Simla 257, Dissent¬ 
ed from. 

Each case must be decided on its own facts 
and it must be shown to start with that there 
is no negligence, want of diligence or good 
faith. If this is established, there is no rea¬ 
son why ignorance of the fact that death has 
taken place should not be held to be suffi¬ 
cient cause. It is not necessary to set too 
exacting a standard in these matters. Case 
law discussed. (Para 18) 

Anno: Civ. P. C., O. 22 R. 9 N. 8. 

(d) Civil P. C. (1908), O. 22, R. 9 — Sufficient 
cause. 

The principle that the knowledge of agent 
must he attributed to the principal cannot be 
extended to a pleader engaged for another 
case without proof that the pleader was 
authorised to act in that case. To hold other¬ 
wise would introduce much uncertainty in 
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litigation and neglect of counsel might with¬ 
out justification be attributed to the litigant. 

29 Ind App 203 (PC), Distinguished. 

(Para 31) 

Anno: C. P. C., O. 22, R. 9 N. 8. 
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M. N. Phadke, for Appellants; N. A. Athalay, 
for Respondents. 

ORDER : This is a Letters Patent appeal 
against an order passed by a learned single Judge 
of this Court in a miscellaneous (first) appeal. 
That appeal was from an order passed in proceed¬ 
ings for restitution after a decree. The facts of 
the case are as follows: 

(2) In a partition suit in the family of the res¬ 
pondents, one Rao Bahadur Rajurkar obtained a 
decree. In execution of the decree he asked for 
possession of certain properties to which objection 
was raised by the present appellants. That objec¬ 
tion was overruled and possession was granted to 
Rao Bahadur Rajurkar. The present appellants 
thereupon brought a civil suit (Transfer Civil Suit 
No. 30A of 1937). It was decreed on 29-4-1940. 
Rao Bahadur Rajurkar appealed to the High Court 
(First Appeal No. 54 of 1940), but the appeal was 
dismissed on 10-12-1946. An appeal against the 
decree of the High Court is pending before the 
Supreme Court. 

(3) The present matter arises out of an appli¬ 
cation made on 8-4-1947 by the decree-holders for 
restitution of possession of the property from which 
they were dispossessed. The application was dis¬ 
missed on 10-1-1948 and the miscellaneous 
(first) appeal was filed against the order. During 
the pendency of the appeal, Rao Bahadur Rajur¬ 
kar died on 1-11-1949. On 21-3-1950 two appli¬ 
cations were filed (Applications Nos. 1687 and 
1688). By the first application made under O. 22, 
R. 4, Civil P. C., the appellants applied for the 
substitution of the names of the legal representa¬ 
tives of Rao Bahadur Rajurkar. By the second ap¬ 
plication under the ninth rule of the same Order, 
the appellants requested that the abatement of the 
appeal be set aside. 

(4) In giving the reasons for the delay the ap¬ 
pellants stated that they had no movable or im¬ 
movable property in Berar and hence they had 
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gone and settled at Mapur in Kutch State. They 
learnt about the death of Rao Bahadur Rajurkar 
“in about the beginning of March 1950" from the 
notices which the legal representatives of Rao 
Bahadur Rajurkar had issued to them in the 
Miscellaneous Civil Suit No. 3 of 1947 in which 
Rao Bahadur Rajurkar was the applicant. The 
appellants stated that till they received these 
notices they were not aware of the death of Rao 
Bahadur Rajurkar and ‘bona fide’ believed that he 
was alive. 

(5) These two applications were strenuously 
opposed by the legal representatives. The learned 
single Judge held that the appellants knew of the 
death of Rao Bahadur Rajurkar from sources other 
than the one mentioned in the applications. Since 
the appellants had not disclosed the source of their 
information truthfully, the learned Judge held that 
they were not entitled to any indulgence and the 
abatement could not be set aside. Against that 
decision the present Letters Patent appeal has been 
filed. 

(6) It may be pointed out that at the hearing 

the appellants also raised an objection before the 

learned single Judge that under the rules of the 

High Court and the decision in — ‘Radhakishan v. 
Shridhar’, AIR 1950 Nag 177 (FB) (A) the mis¬ 
cellaneous (first) appeal had to be heard by a 
Bench of two Judges. The learned single Judge 

overruled this contention by another order, hold¬ 

ing that the appellants had no vested right to have 
the appeal heard by two Judges when the Tis' 
commenced in 1947, inasmuch as the rule was al¬ 
ready amended on 26-6-1946. The learned Judge 
was of opinion that the Full Bench decision on 
which the learned counsel relied did not support 
the contention that the amended rule was ‘ultra 
vires’. This contention was also raised before us. 
We shall first consider whether the appeal was 
properly heard by a single Judge. 

(7) It has already been shown that the learned 
single Judge is of opinion that the ‘lis* commenced 
in 1947 and the rules as amended in 19 16 applied 
to the appeal. With all due respect to the learned 
single Judge, this is not the correct position. The 
decrec-holdcrs-appellants were deprived of the pro¬ 
perty by a summary order passed on 28-8-1930. 
Possession of the property was given to the other 
side on 26-9-1930. This gave the present appel¬ 
lants their cause of action to bring the suit. The 
decree-holders brought their suit under O. 21, R. 
103, Civil P. C., for establishing the right to the 
possession of the property and for setting aside of 
the summary order. This was Transfer Civil Suit 
No. 36A of 1937 of the Court of Second Addi¬ 
tional District Judge, Akola, and was decreed on 
29-4-1940. An appeal was filed by the defendant 
(Rao Bahadur Rajurkar) and it was dismissed by 
this Court on 10-12-1946. Thereafter Rao Baha¬ 
dur Rajurkar applied for leave to appeal to the 
Privy Council (Miscellaneous Civil Case No. 3 of 
1947) and the appeal is now pending before the 
Supreme Court. 

(8) The present application was made to the 
Court for restitution of the property which was 
lost to the appellants as a result of the execution 
of the decree in Civil Suit No. 26 of 1909 and 
which they unsuccessfully resisted under O. 21, 
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R. 97, Civil P. C. The ‘lis’ therefore commenced 
when the suit was filed for declaration. The date 
of the filing of the plaint is not available from the 
record which is before us but must presumably be 
some time in 1931. 

(9) Under S. 144 of the Code, restitution can 
be claimed when a decree is varied or reversed 
and under S. 47 the execution of the decree can 
be obtained. The appellants mentioned both these 
sections as well as S. 151 of the Code in their 
application, probably because they were not quite 
clear which provision of the law would be appli¬ 
cable. But whether it be one or the other, ex¬ 
cluding the inherent powers under S. 151, it is 
clear enough that the present proceedings for 
getting back possession are a continuation of the 
original. ‘lis\ They cannot be regarded as indepen¬ 
dent proceedings and more so because the appeal 
is still pending before the Supreme Court. The 
learned Judge, therefore, with all due respect, 
erred in considering that for the purposes of the 
application of the Full Pencil case the ‘lis’ must 
be taken to have commenced in April 1947 when 
the application was made. 

(10) Now, according to the Full Bench decision, 
all appeals get fixed when the ‘lis’ commences. The 
‘lis’ having commenced in 1931, we have to find 
out what were the rights of the parties in 1931 in 
respect of appeals to the High Court. It is settled 
law that just as a right of appeal cannot be taken 
away during the pendency of a civil action, ex¬ 
cept by a clear provision to that end, so also a 
new right of appeal cannot be availed of unless 
that right is given in a manner to apply to a 
pending case. (See AIR 1950 Nag 177 (FB) (A) 
(cit. sup.) at pp. 181, 182). 

(11) The earliest rules' to which we have to 
refer were framed under Notification Nos. 1617 
and 1618/1366-V, dated 25-8-1926. Those rules 
provided that only certain matters were to be 
heard by a Bench of two Judges. Among such 
rules only one has relevance and it stated that 
first appeals from decrees or final orders, where the 
subject-matter of the suit or original proceeding 
was Rs. 10,000/- or upwards and the amount or 
value of the subject-matter in dispute on appeal 
was the same sum or upwards, were to be heard 
by a Bench of two Judges. This rule continued till 
12-8-1932, when the only change made was the 
deletion of the words “or final orders” (Notifica¬ 
tion No. 1773-1436-V, dated 12-8-1932). 

(12) The rules were again amended in 1935 
(Notification No. 6722, dated 6-11-1935) which 
‘inter alia’ provided that a single Judge could hear 
a first or second appeal from an order under the 
Civil Procedure Code or from an Order passed in 
execution of a decree where the value of the ap¬ 
peal did not exceed Rs. 2,000/-. By a separate 
rule it was provided that a single Judge could 
hear all applications under O. 22, Civil P. C. In 
1936 these rules were again amended, but the 
rule about appeals from orders Tinder the Code of 
Civil Procedure or from an order passed in exe¬ 
cution of a decree or applications under O. 22 was 
left intact (Notification No. 2301, dated 17-3-1936). 

A further amendment took place in August 1936 
which concerned the amendment of the first 
clause of R. 1 which related to a motion for the 


admission of an appeal from an appellate decree 
of a District Court. We are not concerned with 
that amendment (Notification No. 6317, dated 
27-8-1936). 

In 1942 the rules were again amended but the 
pertinent rules to which we have referred were not 
touched. Then came the amendment on 26-6-1946 
by which the words “where the value of the ap¬ 
peal does not exceed Rs. 2,000/-” were deleted. 
This amendment, in the opinion of the learned 
single Judge, controlled the rights of the parties 
because it was made prior to the commencement 
of the ‘lis’ in 1947. \ 

(13) Looking backwards, we get the following 
result: After 1946, all appeals from orders, or from 
an order passed in execution of a decree, could 
go before a single Judge, as also applications un¬ 
der O. 22, Civil P. C. Prior to this, between 1935 
and 1946, there was a limit of Rs. 2,000/- on the 
jurisdiction of the single Judge, though there was 
no such restriction in respect of applications un¬ 
der O. 22. Between 1932 and 1935 only first ap¬ 
peals from decrees involving Rs. 10,000/- or up¬ 
wards were to be heard by two Judges, and be¬ 
tween 1926 and 1932, appeals against decrees as 
well as final orders involving Rs. 10,000/- or up¬ 
wards had to go before two Judges. There was 
no provision with regard to applications under O. 
22 but presumably on the maxim ‘expressio unius 
est exclusio alterius’ all such matters had to be 
heard by a single Judge. 

(14) It would thus appear that at all material ( 
times a single Judge could deal with an applica-i 
tion under O. 22, Civil P. C. Such applications! 
could be dealt with by a single Judge, including! 
an application for setting aside an abatement un-j 
der O. 22, R. 9, Civil P. C. That position continu-J 
ed unaltered up to the date when the order was! 
passed bv the learned single Judge. We are, there-j 
fore, of opinion that the matter was rightly con-1 
sidcred by the learned single Judge, though foil 
reasons quite different from the ones given by 
him. 

(15) It was then contended as a preliminary 
objection that there was no appeal available to 
the present appellants under the Letters Patent. 
The short question is whether the decision of the 
learned Judge is a ‘judgment’ within cl. 10 of the 
Letters Patent. Learned counsel for the respon¬ 
dents invokes certain rulings in which it was held 
that refusal to set aside an abatement is not a 
judgment within that Clause. He refers to Mulla s 
Civil Procedure Code, 12th Edn., page 960, and 
Chitaley’s Civil Procedure Code, page 2722. 

(16) i n — ‘Manohar v. Bahrain’, AIR 1952 Nag 
357 (FB) (B) a Full Bench of this Court attempted 
to lay down a comprehensive definition of the 
term ‘judgment’. The only question is whether the 
order now passed can be said to be a decision in 
an action which decides either wholly or paitially, 
but conclusively in so far as the Court is concern¬ 
ed, the controversy which is the subject of the 
action. The action was commenced by the present 
appellants to obtain possession of the property in 
respect of which they are asking for restitution. 

The first Court has held that the application is in¬ 
competent and their appeal against the decision as 
been held to have abated. There is no further re- 
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medy to them and, in our opinion, this conclusive¬ 
ly determines, in so far as this Court is concerned, 
the controversy which is the subject of the action. 
To say that an appeal has abated is to terminate 
very effectively the entire controversy and the deci¬ 
sion in favour of the respondents (defendants) is 
tantamount to a decree of dismissal of the appeal 
as also the action. 

In our opinion, the definition given by the Full 
Bench covers such a case. This is also clear from a 
dictum of their Lordships of the Privy Council in 

— Brij Indar Singh v. Kanshi Ram’, AIR 1917 
PC 156 at p. 160 (C) where their Lordships ob¬ 
served as follows: 

“An order abating the suit, looking to the terms 

of S. 371 already quoted, may be said to be 

really tantamount to a judgment in favour of 

the defendant.” 

This shows that the order must be treated as a 
judgment for purposes of Cl. 10 of the Letters 
Patent and thus falls within the definition given 
by the Full Bench of this Court. We accordingly 
hold that the Letters Patent appeal is comi^etent. 

(17) This brings us to the merits of the contro¬ 
versy. The only reason given for setting aside the 
abatement is that the appellants were not residents 
of Akola and they came to know of the death of 
Rao Bahadur Rajurkar in the beginning of March 
1950. Counsel for the appellants contends that this 
is ‘sufficient cause’, while the other side contends 
that it is not. For the former contention reliance 
is placed on — ‘Sadhu Saran v. Nanda Kumar’, AIR 
1926 Pat 276 (D); — ‘Mir Wajid Ali v. Fagoo 
Mandal’, AIR 1938 Pat 125 (E); — ‘Ram Ran- 
bijaya v. Madho Turha’, AIR 1939 Pat 623 (F,; 
and — ‘Ramalingam v. Koteswara Rao’, AIR 1949 
Mad 624 (G);' while for the latter reliance is placed 
upon — ‘Ramperkash Dass v. Kunj Lall’, AIR 1924 
Pat 126 (H); — ‘Phuhvati Kumari v. Maheshwari 
Prasad’, AIR 1924 Pat 607 (I); — ‘Chuni Lai Tulsi 
Ram v. Amin Chand’, AIR 1933 Lah 356 (2) (J); 

— ‘Jagdish Bahadur v. Mahadeo Prasad’, AIR 1941. 
Oudh 16 (K); — ‘Municipal Committee, Gujran- 
wala v. Prabhu Dial’, AIR 1933 Lah 556 (L) and 

— ‘Bunga vSarkar v. Sardar Raghubir Singh’, AIR 
1951 Simla 257 (M). 

(18) In our judgment, each case must be decided 
on its own facts and it must be shown to start 
with that there is no negligence, want of diligence 
or good faith. If this is established, there is no 
reason why ignorance of the fact that death has 
taken place should not be held to be sufficient 
cause. We accept the ruling in ‘Mir Wajid Ali v. 
Fagoo Mandal (E)’, (cit. sup.) as correct and dis¬ 
sent respectfully from the strict view expressed in 
the other cases. It was pointed out in — ‘Mehtab- 
chand Dliandia v. Shriratan Mohta’, AIR 1953 Cal 
367 (N) that it is not necessary' to set too exacting 
a standard in these matters and we entirely agree. 

(19) It was held by the learned Judge in the 
present case, that the appellants were guilty of sup¬ 
pressing the truth, that they had information from 
other sources than the ones disclosed, that they 
had already instructed their counsel to make such 
application in anotlior caso and that they were try- 
ing to make out sufficient cause by a false state¬ 
ment that they learnt of the death of Rao Baha¬ 
dur Rajurkar in the beginning of March 1950. 


(20) In reaching this conclusion the learned 
Judge was primarily influenced by the fact that ir> 
the execution proceedings arising out of the decree 
Shri Oke pleader applied on 19-11-1949 for time 
to bring the legal representatives on record. Later 
Shri Phadke (counsel in this appeal) asked for fur¬ 
ther time on 16-12-1949 and Shri Oke on 14-1-1950 
and ultimately the application was made on 
23-1-1950. 

(21) The learned Judge overlooked the fact that 
Shri Y. V’. Jakatdar was counsel for the appellants 
in this appeal and neither Shri Oke nor Shri 
Phadke had anything to do with this appeal. The 
learned single Judge has also used an affidavit of 
Shri Oke against the appellants and has interpret¬ 
ed it against its clear tenor. Shri Oke stated there: 

“Jt was in March 1950 that they (appellants) carne 
to me and then on their further instructions 1 
got an application made in this case also.” 

It is obvious enough that Shri Oke is stating that 
his instructions at first were to look after the cases 
and he acted within those instructions and made 
an application in the execution case. The instruc¬ 
tions were apparently for the execution case anc! 
further instructions were needed if Shri Oke was to 
act in this appeal. The word ‘also’ in the above 
sentence escaped the learned single Judge’s notice. 
Shri Phadke stated that he had explained all this 
even before the learned single Judge. We do not 
agree with the learned Judge that Shri Oke had 
instructions to deal with this appeal. There is noth¬ 
ing to show that Shri Phadke had any connection 
with tiffs appeal before he actually put in his ap¬ 
pearance. 

(22) This brings us to the question whether the- 
appellants knew of the death of Rao Bahadur 
Rajurkar before the month of March 1950. In the 
application for substitution (No. J687) the appel¬ 
lant stated that “they learnt about the death of 
the respondent Dinkarrao, in about the beginning 
ol March 1950.” In the application for setting aside 
the abatement they added that 

“they learnt it from the notices which the non¬ 
applicants issued against them for bringing the 
legal representatives on record in Miscellaneous 
Civil Case No. 3 of 1947 fixed for 10-4-1947 
where the late Dinkarrao Rajurkar was the ap¬ 
pellant. Till these notices were received the ap¬ 
plicants were not aware of the death and Ton a 
fide’ believed that the respondent was alive.” 

(23) In reply, the son of Rao Bahadur Rajurkar 
pointed out by affidavit that Rao Bahadur Rajurkar 
was a well known figure. 11 is death was known 
by people in Akola. He also stated that Hirji son 
of Bhimsi (brother of appellant Premji) resided 
near the house of Rajurkar and the affidavit in 
support of the application in the execution case 
was sworn by Hirji and thus the appellant must 
have known of the death of Rao Bahadur Rajurkar 
about the same time. 

(24) It is necessary to refer to two affidavits • 
sworn by Ratansi and Premji (appellants) respec¬ 
tively. Ratansi said that on 1-11-1949 he was at 
Mapur in Kuteh State. In the first week of March 
he learnt about the death of Rajurkar and went 

to Akola on 16-3-1950. He stated that Shri 
Phadke, Oke and Hirji did not inform him of the 
death of Rajurkar before March and that there 
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was no talk or correspondence between Hirji and 
him as they were not on good terms. Premji stated 
mat he was in Suleman Nagar, Hyderabad State, 
as a servant. He was on 1-11-1919 at Mapur but 
did not learn et the death of Shri Rajurkar either 
at Mapur or Suleman Nagar. He learnt of the 
death oi Rajurkar in the beginning of March 1950 
and went to Bombay and thence to Akola on 
16-3-1950. He also denied that he was informed 
about the death by Shri Phadke, Oke or Hirji or 
that he learnt of this death before March 1950. 

(25) These two appellants were cross-examined 
on their affidavits before the learned single Judge. 
Ratansi stated that he, his wife and children were 
residing in Kutch for five or six years prior to his 
■statement (1951). He got a letter from one Bhola- 
bhai Mawji of Akola on 4th or 5th of March 1950 
"that a summons from the Supreme Court was re¬ 
ceived. Premji’s wife and children were then 
(March 1950) living at Akola. He wrote to Premji 
at Suleman Nagar and left Mapur on 7th reaching 
Bombay on 10-3-1950. Premji met him on 13th or 
14th March and they went to Akola. He stated 
that he had not seen the summons from the 
Supreme Court but Shri Oke had told him on 
16th or 17th March 1950 that it was necessary to 
make applications. 

(26) Premji stated that Ratansi had informed him 
about the summons from the Supreme Court and 
the letter reached him on 11th or 12th March 1950. 
His son Mawji had also written from Akola about 
the summons and he had seen the summons with 
Shri Oke at Akola. No evidence was adduced by 
the legal representatives. 

(27) The learned single Judge disbelieved this 
evidence. His reasons can be summarised as 
follows: 

(a) Premji’s wife and children were living at 
Akola. 

(b) Premji did not state when he went to 
Suleman Nagar. 

(c) Letters of Bholabhai, Mawji son of Premji 
and the summons not produced. 

(d) Bholabhai, Mawji son of Premji not exa¬ 
mined. 

(e) The application made in the execution case 
stated “according to the information received by 
the decree-holder” and this shows knowledge. If 
instructions were given by Shri Oke, why did Shri 
Oke obtain adjournments? Shri Oke must have 
asked for affidavit from the decree-holders and he 
had instructions from them as he says that later he 
obtained ‘further’ instructions. 

(f) Hirjee who swore the affidavit in the execu¬ 
tion case is a judgment-debtor. 

(g) Premji must have at least known this be¬ 
fore March 1950. 

(IB The service of the summons took place on 
11-3-1950 and thus the information was some source 
other than the summons if the letter reached in the 
first week of March. 

(28) The list is so long but is not convincing. The 
fundamental error made is that the knowledge 
about the summons is said to have come to Bhola¬ 
bhai or Hirji and Oke only (point h) after 11-3-1950. 
The summonses weie issued from the High Court 
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about 1-3-1950 and it is probable there was informa¬ 
tion before 11-3-1950. The service report shows 
that Ratansi’s house was closed. Premji’s house 
was open but he was not there. Hirji’s house was 
open but he was not there and the service was 
effected on one Morarji Hirji, probably his son. All 
this was on 11-3-1950. 

(29) Though Bholabhai and Hirji were not exa* 
mined, the fact remains that the summonses were 
probably received much earlier than 11-3-1950. 
Litigants come to know of such summonses in vari¬ 
ous ways and those present in Akola knew of this 
long before actual service. Once this fact goes out 
there is hardly anything which should detain us. 
Points (a) and (b) lose all force as the knowledge 
of Premji’s wife and children cannot be attributed 
to Premji. There is nothing to show that Premji’s 
son wrote to Premji at any time prior to the first 
week of March or that Premji knew of this prior to 
March 1950 (point g). The action taken in the 
execution case was on the instructions of Shri Oke. 

The reference to the decree-holders is not con¬ 
clusive as it is the practice for counsel to say so. 
The use of the word ‘further’ has been explained 
by us already and the fact that adjournments were 
taken may not be due to the fact that an affidavit 
from Ratansi or Premji was sent for. Ultimately 
the affidavit was filed by Hirji and this shows that 
no affidavit was sent for from these two appellants. 
We find no force in point (e). 

(30) It is true that the letters of Bholabhai and 
Mawji son of Premji were not filed and the sum¬ 
mons was not produced. Bholabhai and Premji’s 
son were also not examined. In our judgment, it 
was not such an omission as was fatal to the case. 

A party is not required to bring all the evidence on 
pain of having his evidence, such as it is, dis¬ 
believed. The question is whether the appellants 
should be disbelieved when they say that they leamt 
of the death only in the first week of March 1950. 
In our judgment, the material is not sufficient to 
hold that they have perjured on this point. If they 
had instructed their lawyers in other cases, they 
would have assuredly done so in this case as well. 
The action was taken in the other cases by Shri 
Oke but he took no action in this appeal till he 
received ‘further’ instructions. We do not see any 
reason to disbelieve Shri Oke and hold that the 
applicants knew of the death of R. B. Rajurkar 
before the first week of March 1950. 

(31) It was argued on the strength of — Raja 
Rampal Singh v. Balbhadar Singh’, 29 Ind App 203 
(PC) (O) that the knowledge of the agent (Shri 
Oke) must be attributed to the principal. We do 
not wish to extend this doctrine to a pleader en¬ 
gaged for another case without proof that the 
pleader was* authorised to act in this case. To hold 
otherwise would introduce much uncertainty in 
litigation and neglect of counsel might without justi¬ 
fication be attributed to the litigant. There being no 
circumstances present justifying the application ot 
the principle to this case, we dismiss it from con¬ 
sideration. 

(32) We accordingly reverse the decision of the 
learned single Judge & set aside the abatement ot 
the appeal. The substitution of the legal representa¬ 
tives shall be made subject to the payment of the 
entire costs of this proceeding and this appeal by 
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4he appellants as a condition of the setting aside of 
the abatement. Counsel's fee Rs. 50/-. 

‘D.H.Z. Appeal allowed. 
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Ganu Purnaji Marathe and others. Appellants v. 
“Shriram Sadashio Marathe and another, Respon¬ 
dents 

Second Appeal No. 245 of 1946, from Appellate 
decree of Second Addl. Dist. J., Akola, D/- 2-1- 
1946. 

(a) Hindu Law — Adoption — Widow — 
Adoption by widow — Question of motive irrele¬ 
vant. 

Where adoption made by a widow who 
can adopt without the permission of her hus¬ 
band and without the consent of his kindred 
is otherwise valid, her motive in making it is 
entirely irrelevant. AIR 1917 Nag 177; 22 

Bom 558 (FB) and AIR 1941 Mad 937 (FB), 
Rel. on. Case law referred. (Para 7) 

Held, after taking into consideration all 
facts, that the widow’s motive in making the 
adoption was not solely to deprive the trans¬ 
ferees of the property but also to provide for 
her husband's spiritual benefit and continua¬ 
tion of his line. (Para 8) 

(b) Hindu Law — Widow — Accumulations and 
after-purchases — When accretion to property. 

Under the Hindu law in the absence of 
proof that a widow intended to make her accu¬ 
mulations or after-purchases as an accretion to 
her husband's estate, it must be held that 
they are her absolute property and she has 
full power of disposal of such property. AIR 
1950 Nag 62 and AIR 1943 Nag 253, Ref. 

(Para 15) 

CASES REFERRED : Paras 

(A) (’67-69) 12 Moo Ind App 397: 1 Beng LR 

1 (PC) 4, 5 

(B) (76-77) 4 Ind App 1: 1 Mad 174 (PC) 4, 5 

(C) (V22) AIR 1935 PC 190: 157 Ind Cas 881 

(PC) 4, 6 

(D) (V28) AIR 1941 Mad 937: ILR (1942) 

Mad 173 (FB) 4, 7 

(E) /V20) AIR 1933 Mad 540 (2): 37 Mad LW 

729 4 

(F) (V21) AIR 1934 Mad 191: 57 Mad 411 4 

(G' (V16) AIR 1929 Mad 577: 52 Mad 620 

(FB) 4 

(II) (’98) 22 Bom 558 (FB) 5, 7 
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(K) (75) 1875 Bom PI 45 5 
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(O) (76) 3 Ind App 154: 1 Mad 69 (PC) 5 

(P) (’91) 15 Bom 565 5 

(Q) (’98) 22 Bom 206 5 

(R) ('98/ 22 Bom 199 5 

(S) (V4) AIR 1917 Nag 177: 1 Nag LJ 207 5, 7 

(T) (V9) AIR 1922 PC 216: 17 Nag LR 

145 (PC) 6 

(U) (V16) AIR 1929 Nag 60: 25 Nag LR 28 12 
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(V) (V37) AIR 1950 Nag 62: ILR (1950) 

Nag 176 15 

(W) (V30) AIR 1943 Nag 253: ILR (1943) 

Nag 779 15 

P. R. Padhye and G. B. Shidhye, for Appel¬ 
lants; Y. R. Dongre, for Appellant No. 4; V. L. 
Oke, for Respondent No. 1. 

JUDGMENT: This is a second appeal by de¬ 
fendants 2 to 7 who are transferees trom defendant 
1 Sm. Gangabai whose husband Sadasheo died on 
30-1-1910 leaving behind property including the 
property in dispute in this suit. Gangabai, who 
succeeded him, lost all the property by various 
alienations during the period from 1915 to 1931. 
She then adopted the plaintiff on 15-2-1944 and 
he filed this suit on 24-2-1944 claiming possession 
of the several properties alienated by Gangabai. 

(2) There are concurrent findings of fact of the 
two lower Courts that the plaintiff was adopted 
by Gangabai and that Sadasheo had not prohibited 
her from adopting a son to him after his death. 
These findings were not disputed before us. 

(3) The defendants-appellants have, however, 
challenged the validity of the adoption on the 
ground that it was not effected with a genuine de¬ 
sire to benefit the soul of the deceased or to con¬ 
tinue his line but was effected with the corrupt 
motive of defrauding the ‘bona fide’ transferees 
from Gangabai. The trial Court’s finding on this 
point was in favour of the defendants. The Court 
of first appeal, however, reversed it and held that 
the adoption was valid as it was not proved that 
Gangabai had made it with any corrupt motive. 
It also held that, where the adoption was other¬ 
wise valid, it was irrelevant to enquire into the 
motive of the widow in making it and it could not 
be vitiated by any capricious or corrupt motive. 
The learned counsel for the appellants before us 
has challenged this view of law as also the finding 
of the first appellate Court. It would be more con¬ 
venient to discuss the question of law first. 

(4) In support of his argument that an adoption 
made by a widow capriciously and from a cor¬ 
rupt motive is not valid the learned counsel for 
the appellants relies on the following passage in 
the judgment of the Privy Council in the Ramnad 
case, — ‘Collector of Madura v. M. R. Sathupathy’, 
12 Moo Ind App 397 at pp. 442, 443 (PC) (A) : 

“It is not easy to lay down an inflexible rule for 
the case in which no father-in-law is in exis¬ 
tence. Every case must depend upon the circum¬ 
stances of the family. All that can be said is 
that there should be such evidence of the assent 
of kinsmen as suffices to show that the act is 
done by the widow in the proper and bona fide 
performance of a religious duty and neither 
capriciously nor from a corrupt motive.” 

These observations which were made in 1868 were 
considered by the Privy Council eight years later 
in 1876 in — ‘Vellanki Venkata Krishna Rao v. 
Venkata Rama Lakshminf, 4 Ind App 1 at p. 14 
(PC) (B) where it was observed: 

“Their Lordships think it would be very danger¬ 
ous to introduce into the consideration of these 
cases of adoption nice questions as to the parti¬ 
cular motives operating on the mind of the 
widow and that all which this committee in the 
former case intended to lay down was, that 
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there should be such proof of assent on the 
part of the ‘sapindas’ as should be sufficient to 
support the inference that the adoption was made 
by the widow not from capricious or corrupt 
motives, or in order to defeat the interest of this 
or that ‘sapinda’, but upon a fair consideration, 
by what may be called a family council, of the 
expediency of substituting as heir by adoption 
to the deceased husband.” 

In quoting from the judgment in the 12 Moo Ind 
App 397 (PC) (A) Sir James Colvile pointed out 
that the evidence which was required was evidence 
of the assent of the kinsmen and not evidence of 
the widow’s motives. In 1935 in — ‘Krishnayya 
Rao v. Surya Rao’, AIR 1935 PC 190 at p. 195 
Col 2 (C) the Privy Council expressly left open the 
question whether the motive of the adopting widow 
is relevant when the consent of the ‘sapindas’ had 
been obtained. Their Lordships observed: 

“The last objection urged by the respondent is 
based on the motives of the first defendant. She 
is said not to have made the adoption for the 
benefit of her husband or upon religious grounds, 
but merely in order to get hold of a substantial 
part of the property. Their Lordships doubt if, 
where the consent of the ‘sapindas’ has been 
obtained, the motive of the adopting widow is 
relevant. They do not, however, consider it 
necessary to decide this question in the present 
case, as assuming it to be so, they think that 
there is no ground for imputing a corrupt motive 
to the lady.” 

Relying on these observations Leach C. J. held 
in — ‘Kanakaratnam v. Narasimha Rao’, AIR 1941 
Mad 937 at p. 939 (FB) (D) that the Court could 
decide the question untrammelled by the observa¬ 
tions in 12 Moo Ind App 397 (PC) (A) and observ¬ 
ed— 

“Bearing in mind that the adoption confers spiri¬ 
tual benefit on the deceased husband and that 
in the Madras Presidency a widow can only 
adopt when she has received authority to do so, 
it seems to us that her motive is entirely irrele¬ 
vant. However spiteful her action is in no way 
affected, and the fact that she cannot act with¬ 
out authority makes the position all the more 
clear. The English law does not inquire into the 
motive for the exercise of a power when the 
power exists and we can see no justification for 
applying a different rule here. Consequently we 
hold that, when a widow has received valid 
authority to adopt, her motive in doing so can 
be ignored.” 

That Full Bench overruled the decisions in — 
‘Kandaswamy Goundar v. Chinnammal’, AIR 1933 
Mad 540 (2) (E) and — ‘Murahari Brahma Sastri 
v. Sumitramma’, AIR 1934 Mad 191 (F) and did 
not give effect to the following observation of the 
earlier Full Bench in — ‘Annapumamma v. App- 
ayya Sastri’, AIR 1929 Mad 577 (G) : 

v If the circumstances showed that the adoption 
was made by the widow in the proper and 
bona fide’ performance of a religious duty and 
the real motive which actuated her was the con¬ 
ferment of spiritual benefit on her husband.” 

The later Full Bench (‘Kanakaratnam v. Narasimha 
Rao (D)*, (supra) held that the adoption of respon¬ 
dent 1 should be regarded as valid as the adop- 


tive mother had received authority from the^ 

nearest ‘sapinda’ notwithstanding that her object 

was to defeat the appellant who was the junior 
co-widow. 

(5) The question was fully debated by a Bench, 
of two Judges of the Bombay High Court in — 
‘Ramchandra Bhagavan v. Mulji Nanabhai’, 22. 
Bom 558 (FB) (PI). The Court held, one Judge 
dissenting, that as in the Bombay Presidency a 
widow had the power to adopt without any ex¬ 
tent or permission as a religious benefit was caused 
to the deceased husband by the adoption any dis¬ 
cussion of her motives in making the adoption was 
irrelevant. Therein Parsons J. observed at p. 566— 

“Whenever the widow has this power to adopt, 
any enquiry into her motives must be irrelevant, 
for her action is that of a person who does what 
she has the right to do. Where, however, she 
has not this full power, but is obliged to obtain 
the consent of other persons to her action, the 
case seems to me to be very different. Even in 
such a case, however, I conceive, motives would' 
be quite irrelevant if the consent of all the per¬ 
sons whose consent was requisite had been ob¬ 
tained. The point only arises where the consent 
of some has been obtained, and the question is 
whether that consent is binding on the others. 

In such a case the Privy Council say: ‘There 
should be such evidence of the assent of kins¬ 
men as suffices to show that the act is done by 
the widow in the proper and ‘bona fide’ per¬ 
formance of a religious duty and neither capri¬ 
ciously nor from a corrupt motive’, and again- 
‘there should be such proof of assent on the part 
of the ‘sapindas’ as should be sufficient to sup¬ 
port the inference that the adoption was made- 
by the widow, not from capricious or corrupt 
motives, or in order to defeat the interest of this 
and that ‘sapinda’, but upon a fair consideration 
by what may be called a family council, of the 
expediency of substituting an heir by adoption 
to the deceased husband’. 4 Ind App 1 (PC) (B). 
These rulings can only apply to the case of an 
adoption by a widow who is obliged to obtain 
the assent of her husband’s kinsmen but who has- 
obtained the assent of some one or more and not 
of all of them. In such a case the motives of the 
assenting kinsman or kinsmen would be relevant 
and, if fraudulent, would invalidate the adoption.. 
See — ‘Karunabdhi Ganesa v. Gopala Ratnam- 
aiyar’, 7 Ind App 173 (PC) (I). They cannot be 
applicable to the case where no consent of 
kinsmen is required, and where no family coun¬ 
cil need be called or consulted. I think, there¬ 
fore, that the learned Judges of this Court 
wrongly applied the language of the Privy 
Council in the Ramnad case to the case of a 
widow who had in herself full and free power 
to adopt. I think in the latter case her motives 
in adopting are wholly irrelevant, as irrelevant, 
in fact, as they would be if the Courts were en¬ 
quiring into a will disposing of her property 
made by her under a right vested in her. 

In the same case Ranade J. observed at pp. 568- 

569 : 

“This freedom of choice, moreover follows as a 
necessary consequence from the fact, that in 
Western India, the necessity of express autho¬ 
rity from the husband, or of the assent of km- 
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dred, is not recognized as essential. The princi¬ 
pal case 12 Moo Ind App 397 (PC) (A) in which 
their Lordships of the Privy Council laid down 
that the widow’s choice must not be influenced 
by capricious or corrupt motives, came from the 
province of Madras, where the restrictions on 
the widows choice are more strictly enforced. 
The remarks of their Lordships in ‘the Ramnad 
case (A)’ no doubt suggested the observations to 
the same effect first made in — Rakhmabai v. 
Radhabai’, 5 Bom HCR AC 181 (J) and subse¬ 
quently alluded to in — Bhagubai v. Kalo 
Venkaji’, 1875 Bom PJ 45 (K); — ‘Ramji v. 
Ghamau, 6 Bom 498 (FB) (L); — 'Rupchand 
Hindumal v. Rakhmabai’, 8 Bom HCR AC 114 
(M); — ‘Keshav v. Govind’, 9 Bom 94 (N). 

Following, however, the observations made by 
their Lordships in more recent judgments — ‘Sri 
Raghunadha v. Sri Brozo Kishoro’, 3 Ind App 
154 (PC) (O) and 4 Ind App 1 (PC) (B; in which 
they have stated that their remarks in the Ram¬ 
nad case were not intended to justify an enquiry 
into the widow’s motives to see if she was moved 
by caprice in making her choice, this Court has 
in — ‘Patel Vandravan v. Patel ManilaP, 15 
Bom 565 (P) ruled that when the motives were 
mixed, the presumption was very strong in favour 
of the widow having acted from a sense of reli¬ 
gious duty, and this view has been further given 
effect to in — ‘Bhimawa v. Sangawa’, 22 Bom 
206 (Q) and — ‘Mahableshwar Fondba v. Durga- 
bai’, 22 Bom 199 (R) where improper motives 
were sought to be established by proof of alleg¬ 
ed ill-will or personal advantage. These decisions 
virtually leave but little scope for an investiga¬ 
tion into the motives which may possibly influ¬ 
ence the widow to effect an adoption. 

X X X X 

X X X X 

On the whole, therefore, both on grounds of 

analogy and principle, it seems to me that, in 
Western India, in the case of a widow of a sepa¬ 
rated Hindu, adopting a son to continue the line 
of her husband, any discussion of the adopting 
widow’s motives is irrelevant, and that, if the 
act can be referred to proper religious motives, 
the Courts sought to presume that she was in¬ 
fluenced by these motives and not by caprice.” 
This is the view taken by a Division Bench in — 
‘Tukaram Parasram v. Namdeo*, AIR 1917 Nag 
177 at pp. 180, 181 (S) also. 

(6) The learned counsel for the respondent, how¬ 
ever, relies on the following statement in the head- 
note in — ‘Yadao v. Namdeo’, 17 Nag LR 145 
(PC) (T) : 

“In the Mahratta Country of the Presidency of 
Bombay a Hindu widow, who is sole or joint heir 
to her husband’s estate, may adopt a son to her 
deceased husband without authority from her 
husband and without the consent of his kindred, 
if the act is done by her in the proper and bona 
fide performance of a religious duty, and neither 
capriciously nor from a corrupt motive nor in 
ignorance of her rights. But she cannot adopt 
where her husband has expressly forbidden an 
adoption.” 

It is based on an extract quoted by their Lordships 
from 5 Bom HCR AC 181 at p. 191 (J) to the 
following effect: 


“Upon the review which we have made of the 
authorities applicable in this part of India we 
are of opinion that, in the Maratha country 
wherein the property in question in this suit is 
situate, a Hindu widow may without the permis¬ 
sion of her husband and without the consent of 
his kindred adopt a son to him if the act is 
done by her in the proper and bona fide perfor¬ 
mance of a religious duty and neither capricious¬ 
ly nor from a corrupt motive.” 

Their Lordships of the Privy Council referred to 
this extract while discussing the question whether 
the adoption without authority having been given 
by the husband was valid. They were not discuss¬ 
ing the question of motives of the widow in mak¬ 
ing the adoption, and that question did not arise 
at all in AIR 1922 PC 216 (T) or in 5 Bom HCR 
AC 181 (J) and so there could be no decision and 
there is no decision thereon in those two cases; 
and as has already been pointed out the Privy 
Council expressly left that question open in — 
‘Krishnayya Rao v. Surya Rao (C)’ (referred to 
supra,). 

(7) In view of the decision in AIR 1917 Nag 
177 (S) and for the reasons given in ‘Ramchandra 
Bhagavan v. Mulji Nanabhai (H)’, (supra) and in 
‘Kanakaratnam v. Narasimha Rao (D)’ (supra), 
which have been discussed above, we hold that 
where adoption made by a widow who can adopt 
without the permission of her husband and with¬ 
out the consent of his kindred is otherwise valid, 
her motive in making it is entirely irrelevant. 

(8) In view of the above finding it is not really 
necessaiy to determine if the adoption was made 
with a corrupt or improper motive. We, however, 
proceed to discuss it in order to leave no point 
that was argued before us undecided. It is not 
disputed by the learned counsel for the appellants 
that the burden of proving that the adoption was 
made with a corrupt or improper motive was on 
his clients but he contends that the learned Addi¬ 
tional District Judge, who decided the first appeal, 
drew a wrong inference from the facts as to the 
motive of Gangabai in making the adoption. Those 
facts are: Sadasheo died in January, 1910. His 
widow Gangabai alienated all the property left 
by him by 1931 and went to live with her brother. 
13 years later she adopted the plaintiff-respondent 
on 15-2-1944. The stamp for the plaint was pur¬ 
chased only four days after the adoption i.e. on 
19-2-1944, and the suit was filed five days later on 
24-2-1944. From these facts the learned Additional 
District Judge drew the inference that the natural 
father of the plaintiff Shankar gave the plaintiff in 
adoption in order to have the alienations made by 
defendant 1 Gangabai set aside and to get all that 
property for his son, but refused to draw an in¬ 
ference of improper motive on the part of defen¬ 
dant 1 Gangabai in making the adoption because 
there was nothing on record to show that there was 
any agreement between her and the natural father 
or grandfather of the plaintiff regarding the pro¬ 
perty, or to show that she was in any way going 
to be benefited by the adoption or to show what 
induced her to make the adoption except what has 
been recited in the adoption deed exhibit P-1. 

The objects specified in exhibit P-1 are to pro¬ 
vide for her husband’s spiritual benefit and to con- 



56 Nagpur Ganu PuRnaJ! y. Shriram SadashiO (Mangalmurti <t Deo JJ.) 


tinue his line and that is also the inference that, 
according to the learned Additional District Judge, 
can be properly drawn from the fact of adoption. 
That may be so, and it may also not be possible 
to draw an inference of improper motive on the 
part of Gangabai from the mere fact that the adop¬ 
tion was made about 34 years after the death of 
her husband. It may also be that many a sinner 
turns to religion and piety in old age. But we 
have to take all the other relevant facts also into 
consideration together with these facts in arriving 
at a conclusion regarding motive. In this case not 
only was the adoption made 34 years after the 
death of her husband but it was made 13 years 
after the property was alienated by her and when 
she had nothing to live upon except the charity of 
her brother. The question certainly is whether she 
wants the plaintiff to be similarly dependent upon 
her brother. It cannot be denied that she must 
have given some thought to the question of main¬ 
tenance of the plaintiff and that she had done so 
would be clear from the following statement in the 
adoption deed, exhibit P-1 : 

“Under this document all the rights of a legiti¬ 
mate son of my deceased husband Sadasheo have 

vested in you all the rights in respect of the pro¬ 
perty in his name have also accrued to you.” 

This statement shows that she wanted the minor 
plaintiff Shriram to get back the property of her 
husband which she had alienated. It is wrong to 
say that she was not benefited by the adoption be¬ 
cause if the plaintiff gets the property or any part 
of it she would be entitled to maintenance. It is, 
therefore, clear that at least one of the motives of 
Gangabai in making the adoption was that the 
adoptee should get back the property from her 
transferees. Had that been, however, her only mo¬ 
tive she would have made the adoption soon after 
1931. Taking all the circumstances into considera¬ 
tion we are of the opinion that Gangabai’s motive 
in making the adoption was not solely to deprive 
the transferees of the property but also to provide 
for her husband’s spiritual benefit and continuation 
of his line. 

(9) We now proceed to consider the various 
alienations. The learned counsel for the appellants 
could not bring to our notice any ground on which 
the finding of fact in respect of the alienations 
made in favour of defendants 2 and 3 could be 
interfered with, nor could he say how the gifts in 
favour of defendant 4 made by the widow (defen¬ 
dant 1) were valid. The appeals of defendants 2, 
3 and 4 are, therefore, without any merit and 
must fail. 

(10) By the sale deed dated 19-3-1917 (exhibit 
7-D-2), executed by Gangabai and her mother-in- 
law in favour of Nathu Narayan and Yeshwant 
Sonaji for an alleged consideration of Rs. 2,000/-, 
one-third joint share in survey No. 31 of mouza 
Manjri was alienated. The lower appellate Court 
found that one-half of survey No. 34/2 was pur¬ 
chased on the same day by Gangabai by exhibit 
7-D-3 from Malhar Sonaji for a consideration of 
Rs. 800/- paid out of the sale proceeds of one- 
third share in survey No. 31. It was alleged by 
defendants 6 and 7 who have since acquired the 
joint share in survey No. 31 that the remaining 
amount was spent by the widow in the construction 
of a ‘dharamashala* at Manjri. Evidence was given 


that part of this amount was spent for pilgrimage 
and part for the ‘dharamashala’. The lower appel¬ 
late Court found that it was not proved that the 
alleged pilgrimage was undertaken for the spiri¬ 
tual benefit of the soul of Sadasheo and that there 
was no satisfactory evidence that Gangabai built 
any ‘dharamashala’ or that it was for the spiritual 
benefit of her deceased husband. The lower appel¬ 
late Court further found that there was no convinc¬ 
ing evidence that field No. 31 was unproductive 
and a burden on the estate. The alienation evi¬ 
denced by exhibit 7-D-2 was therefore set aside. 

(11) The only ground on which these findings are 

attacked is that the lower appellate Court has not 
understood the meaning of the word “dharama¬ 
shala” which is used in that area in the special 
sense of “well and a tank”. This appears to have 
been urged here for the first time. There is noth¬ 
ing to show that the attention of the Courts below 
was drawn to this special meaning. It is not even „ 
pleaded. There is no evidence to prove that the 
word “dharamshala” has the special meaning in 
that area. The evidence on record about collection 
of 25,000 bricks for the purpose of the alleged 
construction goes against this contention. The evi¬ 
dence is that repairs were made to the ‘dharama¬ 
shala*. Under these circumstances, there is no 
ground for interference with the finding of fact of 
the lower appellate Court. The alienation of the 
one-third share of survey No. 31 does not bind the 
plaintiff. j 

(12) The learned counsel for these defendants 
however contends that the plaintiff is not entitled 
to possession of this survey No. 31 except on con¬ 
dition of payment of Rs. 800/- utilized by the 
widow for the purchase of survey No. 34/2. In 
similar circumstances such a decree was passed in 
— ‘Kamtaprasad v. Madhorao’, AIR 1929 Nag 60 
(U). There a son brought a suit to set aside the 
alienation made by his father. It was found that 
out of the purchase money Rs. 450/- was used for 
the acquisition of tenancy rights in certain lands. 

It was held that there was no legal necessity to 
acquire the lands, but the plaintiff was ordered to 
make reimbursement before recovering the property y 
sold on the principles of equity. 

(13) Survey No. 34/2 is not in the possession of 
the plaintiff. By the sale deed exhibit 5-D-2 dated j 
6-7-1922 Gangabai sold this field to Irbhan Pandu, 
who was a co-occupant of the remaining pot-hissa, 

for a consideration of Rs. 1,200/-, and took a mort¬ 
gage from him for the amount. This mortgage was 
subsequently paid off by Irbhan. Defendant 5 ob¬ 
tained possession of the field in 1934 under a final 
decree for foreclosure obtained on a mortgage exe¬ 
cuted by Irbhan in his favour. The lower appel- 
late Court found that there was no legal necessity | 
for the alienation (exhibit 5-D-2) of half share in T 
survey No. 34/2, which was an accretion to the 
estate of Sadasheo, it having been purchased with 
the consideration of the sale (exhibit 7-D-2) of sur- j 
vey No. 31. The alienation was, therefore, set aside. I 

(14) If the decree against defendant 5 stands, the 
plaintiff cannot get back survey No. 31 uncondi¬ 
tionally but can do so only on condition that he 

refunds Rs. 800/-. , 

(15) Defendant 5, however, contends that tne 

alienation of survey No. 34/2 must stand on the 
allegations in the plaint. In paragraph 5 of the 
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plaint it was alleged that survey No. 34/2 was pur¬ 
chased by Gangabai out of the surplus income 
from the ancestral estate left by Sadasheo. In ans¬ 
wer to this allegation defendant 5 stated that 
Gangabai purchased survey No. 34/2 by her own 
funds and it was also treated by her as her ‘stri- 
dhan’ property. Issue No. 13 which runs as. follows 
does not arise on these pleadings: 

“13. Did Gangabai purchase F. S. No. 34/2 from 
Malhar for Rs. 800/- out of the consideration of 
Rs. 2000/- given by defendants 6 and 7 for 
better cultivation or did she purchase it out of 
the income of the property?” 

This issue arose on the contest raised by defen¬ 
dants 6 and 7. There is no evidence that the lady 
had any funds apart from those of the estate. 
There is also no evidence that she treated survey 
No. 34/2 as her separate property. Under the Hindu 
law however in the absence of proof that a widow 
intended to make her accumulations or after-pur¬ 
chases as an accretion to her husband’s estate, it 
must be held that they are her absolute property 
and she has full power of disposal of such pro- 
'perty: — ‘Lalsingh v. Vithalsingh’, AIR 1950 Nag 
62 (V) and — ‘Prabhakar Vithoba v. Sarubai’, AIR 
1943 Nag 253 (W). In view of the pleadings that 
the property was acquired from the surplus income, 
or from her separate funds as the defendant 
alleges, it becomes the separate property of the 
widow. The defendant No. 5’s case is not proved 
and on the plaintiff’s case in the plaint the plain¬ 
tiff is not entitled to a decree. The issue cannot 
be taken to have been raised between the plaintiff 
and defendant No. 5. The former’s suit should 
therefore have been dismissed as against the latter 
without proceeding to trial. 

(16) We cannot accept the contention of the 
learned counsel for the plaintiff that the finding 
on issue No. 13 binds defendant 5. He was not 
called upon to rebut the evidence of defendants 6 
and 7. If the plaintiff wanted to rely on the facts 
alleged by defendants 6 and 7 even in the alterna¬ 
tive, he should have amended the plaint and afford¬ 
ed an opportunity to defendant 5 to meet that case. 
Under these circumstances, we have no alternative 
but to dismiss the plaintiff’s suit against defendant 
5. Defendant 5’s appeal is, therefore, allowed. 

(17) No doubt, the plaintiff is not now in posses¬ 
sion of half share in survey No. 34/2 but he has 
lost it by his own default. On the facts found it was 
an accretion to the estate. Therefore, plaintiff can¬ 
not get possession of one-third share of survey No. 
31 without payment of Rs. 800/- spent for purchase 
of half share of survey No. 34/2. We therefore 
modify the decree against defendants 6 and 7 by 
directing that the plaintiff is entitled to possession 
to one-third share of survey No. 31 on payment of 
Rs. 800/- within three months of the date of this 
decree. In default, his suit shall stand dismissed 
with costs against defendants 6 and 7. 

(18) Subject to these modifications the appeal 
fails. Since the appellants have incurred a common 
set of costs, we order that the parties will bear the 
costs of this appeal as incurred. Defendant 5 will 
get his costs in the Courts below from the plaintiff. 
As regards the others, the order of the lower Ap¬ 


pellate Court regarding costs shall stand. A decree 
be drawn up accordingly. 

D.R.R. Order accordingly. 

A.I.R. 1954 NAGPUR 357 (Vol. 41, C.N. 122) 
MANGALMURTI AND DEO JJ. (22-2-1954) 

Deorao Amrita and others, Appellants v. Rai¬ 
bhan Sambhaji and others, Respondents. 

First Appeal No. 115 of 1946, from decree of 
Addl. Civil Judge, 1st class, Yeotmal, D/- 18-9-46. 

(a) Evidence Act (1872), S. 63 (5) — Oral 

account of contents of document. 

Contents of original will proved by attest¬ 
ing witnesses — Original destroyed with re¬ 
cord in previous suit — It is good secondary 
evidence. (Para 9h 

Anno: Evi. Act, S. 63 N. 7. 

(b) Succession Act (1925), S. 2 (h) — Will. 
Document addressed to debtors of executant 

requesting them to repay the debts to his 
daughter S — Repayments if made during 
life-time of testator to S would have discharg¬ 
ed their liabilities to him — Document held 
not a will but merely purported to authorise 
the daughter to recover the debts. (Para 10> 
Anno: Succession Act S. 2 N. 7. 

(c) Contract Act (1872), Ss. 196 and 197 — Rati¬ 
fication by quondam minor — (Hindu Law — Ali¬ 
enation — Father — Mortgage by father — Rati¬ 
fication by minor sons after attaining majority). 

Where a case is founded on the ratification, 
affirmation, or election by a person coming 
of age, of the act of his guardian during his 
minority, it must be proved that there was a 
communication of the ratification, affirmation 
or election to the person concerned before the 
act becomes irrevocable. AIR 1938 Nag 476, 
Rel. on. (Para 15) 

A executed a mortgage in B’s favour in res¬ 
pect of certain joint family property. At the 
date of mortgage A had three minor sons. 
When two of the sons became major they 
along with their father A as guardian of the 
th’rd minor son executed a sale deed in res¬ 
pect of a part of the mortgaged property in 
C’s favour with an agreement that C should 
pay the consideration money directly to the 
representative of the deceased mortgagee in. 
discharge of B’s outstanding mortgage. It was 
also stated in the sale deed that the balance 
of the amount payable under the mortgage 
will be paid by the vendors. According to this 
agreement the mortgage money was actually 
paid to the representative of the mortgagee 
and the mortgage was discharged: 

Held that in view of the clear recitals in the 
sale deed the sons of the mortgagor A must 
be taken to have elected not to avoid the morb- 
gage and, therefore, they could not dispute 
the binding character of the mortgage. 

(Para 15> 

Anno: Contract Act S. 196, N. 4; S. 197 N. 1. 

(cl) Hindu Law — Adoption — Unchaste widow 
of Shudra — Adoption by — Validity — 5 Beng 
LR.362, dissented from. 

An unchaste shudra widow can make a 
valid adoption of a son to her deceased hus- 
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band even while she is pregnant at the time 
of adoption as a result of such unchastity. 

5 Beng. L. R. 362 dissented from; 19 Suth 
W. R. 367 Dist. AIR 1946 Mad 308, Rel. on. 

(Para 19) 

(e) Hindu Law — Adoption — Shudras — Essen¬ 
tial ceremonies. 

No religious ceremonies are necessary for an 
adoption in the case of Shudras. The giving 
and the taking which are essential for the 
completion of an adoption are secular acts 
and can be performed even by Shudras. As 
they have no gotras, the adoption among the 
Shudras need not be performed in the presence 
of ‘agni’ (god of fire) and, therefore, no ‘datta 
homa’ is necessary. AIR 1945 Nag 60 and AIR 
1946 Bom 439, Rel. on. (Paras 19, 20) 

CASES REFERRED: Paras 

:<A) (V25) AIR 1938 Nag 476: ILR (1940) Nag 

20 15 

[(B) (V32) AIR 1945 Nag 60: ILR (1944) Nag 

796 16, 19 

XC) (V8) AIR 1921 Bom 301 (1): 45 Bom 

459 16, 19 

[(D) (V29) AIR 1942 Bom 12: 198 Ind Cas 

488 16 

[(E) (V33) AIR 1946 Bom 123: ILR (1946) Bom 

1 16^ i7 f 19 

1(F) (V33) AIR 1946 Mad 308: ILR (1946) Mad 

755 16, 21 

(G) (’70) 5 Beng LR 362: Bourke 189 18, 19, 20 

i(H) (’73) 19 Suth WR 367: 13 Bene: LR 1 (FB) 


1.1 fc 


ed will Exhibit 1-4 D-l, dated 24-4-1929. Sambhaji 
died some time later. 

(4) Plaintiff pleaded that the mortgage was 
foi legal necessity and that it was -not necessary 
to prove legal necessity as defendants 2 and 4 had 
ratified the mortgage by acknowledging the lia¬ 
bility under the mortgage in the sale deed Exhibit 
5-8 D-l and directing the purchasers to pay the 

consideration towards the satisfaction of the mort¬ 
gage. 

(5) The lower Court held that the plaintiff was 
the validly adopted son of Sambhaji, that the 
mortgage was for legal necessity to the extent of 
Rs. 554/- only, that the document Exhibit 1-4 D-l 
w T as not a will and did not confer on Tanabai 
any right to the mortgage debt, and that the 
payment of Rs. 2,200/- to her did not exonerate 
the property in the hands of defendants 5 to 8 
from the liability for the mortgage claim. Accor¬ 
dingly the claim was decreed in full against defen¬ 
dants 1 to 8. The defendant 3 was given the 
option to redeem his l/4th share in the mortgaged 
property on payment of l/4th of the debt binding 
on the family, i.e. on payment of Rs. 277/- and 
proportionate costs. 

(6) Plaintiff and defendants 1 to 4 have not 
appealed against this decree. 

(7) Th following points for decision arise in 
this appeal: 

.(i) Whether the document Exhibit 1-4 D-l, 
dated 24-4-1929, is a will and entitled Mst. 
Tanabai to the mortgage debt in suit. 


18 

!(I) (’80) 5 Cal 776 : 7 Ind App 115 (PC) 18 
[(J) (V33) AIR 1946 Bom 439: 228 Ind Cas 

90 20 

(K) (V2) AIR 1915 PC 7: 39 Bom 441 (PC) 20 

M. Adhikari, for Appellants; N. B. Chandurkar 
(for No. 1) and S. N. Kherdekar, (for Nos. 2 to 5) 
for Respondents. 

JUDGMENT: This appeal by defendants 5, 6 
and 8 is against the preliminary decree for fore¬ 
closure on the basis of the mortgage (exhibit 5-8 
D. 2), dated 15-5-1926, executed by defendant 1 
Rodbaji in favour of the plaintiff’s father Sam¬ 
bhaji. Defendants 2 to 4, who were minors on the 
date of the mortgage, are the sons of the mort¬ 
gagor. By the sale deed Exhibit 5-8 D. 1, dated 
18-5-1934, defendant 5 Deorao & his brother Surya- 
bhan purchased from defendants 1 to 4 part of the 
mortgaged property for Rs. 2,200/- with an agree¬ 
ment to pay the consideration towards the satis¬ 
faction of the mortgage Exhibit 5-8 D. 2. Defen¬ 
dant 1 executed the sale deed as guardian of his 
minor son defendant 3. Defendants 6 to 8 are 
the sons of the deceased Suryabhan. Defendant 7 
died during the pendency of the suit and defen¬ 
dants 5, 6 and 8 are entitled to his interest by 
survivorship. 

(2) Plaintiff claims to be adopted by Smt. Sona- 
bai, widow of Sambhaji, on 10-5-1932. The defen¬ 
dants disputed the factum and also the legality 
of the adoption on the ground that Sonabai was 
leading an incontinent life and was pregnant at 
the time of adoption. 

(3) According to the defendants, defendant 9 
Tanabai, who is the married daughter of Sambhaji, 
was entitled to the mortgage debt under the alleg- 


(ii) Does the payment of Rs. 2,200/- to her 
exonerate the defendants or any of them 
from liability to the plaintiff? 

(iii) Whether the defendants 2 and 4 ratified 
the mortgage, and whether in consequence 
their liability is co-extensive with that of 
defendant 1. 

Xiv) Whether the plaintiff’s adoption is invalid 
because Smt. Sonabai was pregnant at the 
time of adoption. 

(8) Exhibit 1-4 D-l, which is said to be a will, 
runs thus: 

“Ra. Ta. Mata alias Jagannath Motilal Kalal; 

Dhanoba Kamuji Bhojla. 

125 Principal. 

1150 Ganpat Kondaji Bhojurkar son of (v.o.). 

Principal. 

Rodba Bapuji Gorle Bhojle. 

60 Manji. Principal. 

60 Marya Mang. Principal. 

These amounts should be paid to Tanabai. 

Dated 24-4-1929 A. D.” 

It is executed by Sambhaji and attested by two 
witnesses. The original was produced by Tanabai 
in Civil Suit No. 374 of 1930 against one Nathu 
and was proved in that suit on 9-7-1931. A certi¬ 
fied copy was produced by her in Civil Suit No. 
187-A of 1935 and the original was proved on 
21-7-1936. The original was not taken back and 
has been eliminated with the record. Exhibit 1-4 
D-l is a certified copy of the certified copy pro¬ 
duced in Civil Suit No. 187-A of 1935. That copy 
was proved by 1-9 D. W. 1 Tanabai. According 
to her, the whole of the original document was 
written by Samabhaji and executed by him. It 
was attested by 1-9 D. W. 3 and D. W. 4, Tukaram 
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and Vithoba. These witnesses have proved the 
execution, attestation and contents of the origi¬ 
nal. 

(9) The learned counsel for respondent 1 sub¬ 
mits that Exhibit 1-4 D-l being a certified copy 
of a certified copy, cannot be secondary evidence 
of the original. The certified copy produced in 
Civil Suit No. 137-A of 1935 was undoubtedly a 
good secondary evidence. It was certified as a 
true copy of the original. That document was 
before the lower Court when the suit was decided. 
It does not appear to be the practice of the sub¬ 
ordinate Courts to return the certified copies 
proved in a case. Any way, that document was 
not withdrawn and therefore for facility of refe- 

I rence Exhibit 1-4 D-l was exhibited. As we have 
already pointed out, the contents are proved by 
the witnesses. That, at any rate, is a good secon¬ 
dary evidence (S. 63 (5), Evidence Act). This con¬ 
tention fails. 

(10) The next contention is whether this docu¬ 
ment is a will of Sambhaji. As defined in the 
Indian Succession Act. a will means the legal 
declaration of the intention of the testator with 


intention. This evidence was not believed by the 
learned Judge of the lower Court who had seen 
these persons give evidence. It was observed that 
the evidence was tendered to fill up a lacuna. ^ If 
Sambhaji had expressed an intention that this 
daughter would be absolutely entitled to the debts 
after his death, it was very easy for him to say 
so The learned counsel, however, submits that 
the lower Court has failed to take into account 
the fact that Sambhaji’s only son had died on 
21-4-1929 and all his affection was therefore cen¬ 
tred on his daughter. If Sambhaji had really 
wanted to give away all his debts to his daughter, 
because he had no son, he could have expressed 
his intention to make the gift by appropriate 
words. There are no words in the document to 
show that Tanabai had become absolute owner. 
The document only purports to authorize her to 

recover the debts. 

(14) Since Tanabai did not get any right to 
receive the debt after the death of Sambhaji, the 
payments made by the appellants and the mort> 
gagor to her do not exonerate them or any of 
them from the liability for the mortgage debt. 


respect to his property which he desires to be 
earned into effect after his death. The document 
, appears to be addressed to one Mana, or may be 
• taken as addressed to all the debtors stated there¬ 
in, as submitted by the learned counsel for the 
appellants, requesting them to repay the debts 
to defendant 9. Repayments made to her on the 
strength of this letter during the life-time of 
Sambhaji would have effectively discharged their 
liabilities to him. The document therefore does 
not express the intention of the testator with res¬ 
pect to his property to be carried into effect after 
his death but during his life-time. 

(11) The learned counsel for the appellants sub¬ 
mits that oral evidence of the intention of the 
testator that the document was to take effect after 
his death is admissible. The learned counsel for 
the plaintiff submits that a will is required by 
law to be executed by the testator and attested 
by at least two witnesses. (S. 63, Succession Act). 
It must therefore be in writing, and consequently 
the intention of the testator must appear from 
the document propounded as a will and that oral 
-evidence of the intention is not admissible. The 
learned counsel also sumbits that the lower Court 
should have held that this document was execut¬ 
ed by Sambhaji while he was not in a sound dis¬ 
posing state of mind and that it could not take 
•effect as regards the immovable property unless it 
was registererd. 

(12) There is really no substance in the con¬ 
tention that the document was executed by 
Sambhaji while he was not in a sound disposing 
state of mind. That document was wholly written 
by him and the evidence of the two attesting wit¬ 
nesses is very clear that he was in a sound dis¬ 
posing state of mind. We therefore affirm the 
finding of the lower Court on this point. 

(13) In the view of the evidence we are taking, 
it is not necessary to examine whether oral evi¬ 
dence is admissible to prove the intention and 
whether the document cannot take effect so far 
as the mortgage claim in suit is concerned unless 
it is registered. The appellants examined Tana- 
vbai and the two attesting witnesses to prove the 


(15) The next question for consideration is whe¬ 
ther the defendants 2 and 4 made their election 
not to avoid the mortgage and whether conse¬ 
quently they or their transferees (the appellants) 
cannot challenge the binding nature of the mort¬ 
gage. Where a case is founded on the ratification, 
affirmation or election by a person coming of age, 
of the act of his guardian during his minority, it 
must be proved that there was a communication of 
the ratification, affirmation or election to the per¬ 
son concerned before the act becomes irrevocable. 
— ‘Ganpatrao v. Ishwarsingh', AIR 1938 Nag 476 
(A). Reliance was placed by the plaintiff in this 
connection on the sale deed Exhibit 5-8 D-l in 
which it is stated that the vendors had executed 
the mortgage and that ‘havala’ was taken by the 
purchasers to pay the consideration of the sale 
directly to the representative of the deceased 
mortgagee. Smt. Tanabai is mentioned as that 
representative. It is also stated that the balance 
of the amount payable under the mortgage will 
be paid by the vendors. In view of these clear 
recitals, it cannot be disputed that defendants 2 
and 4 elected not to dispute the mortgage but 
to pay it off. This decision was brought to the 
notice of the other side, i.e., Tanabai, by making 
payments to her and getting a discharge. The 
fact that it was not brought to the knowledge 
of the present plaintiff is inconsequential. At the 
date of sale the mortgagors did not regard him 
as a person entitled to the mortgage debt and 
in their view the real representative was Smt. 
Tanabai. We therefore affirm the finding of the 
lower Court that these defendants 2 and 4 and 
their representative cannot dispute the binding 
character of the mortgage. 

(16) The next question for consideration is whe¬ 
ther the plaintiff’s adoption is invalid. The 
learned counsel for the appellants does not dis¬ 
pute the finding as to the factum of adoption, 
nor does he press the contention that by execu¬ 
tion of wills in 1928 and 1929 Sambhaji had im¬ 
pliedly prohibited the adoption. That Smt. Sona- 
bai was pregnant at the time of adoption and 
that Deorao was responsible for the conception. 
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and it was illegitimate is not disputed by the 

plaintiff and it is also admitted by the parties that 

Sambhaji and Sonabai were Shudras. The lower 

Court accepted the contention of the plaintiff that 

the adoption was not invalid by reason of the 

unchastity of Sonabai at the time of adoption as 

no religious ceremonies were necessary, they being 

Shudras: — ‘Maroti v. Radhabai’, AIR 1945 Nag 

60 (B). Reliance was also placed on — ‘Baswant 

Mushappa v. Mallappa Kallapya’, AIR 1921 Bom 

301 (l) (C), — ‘Ramu Bala v. Jana Dala’, AIR 

1942 Bom 12 (D), — ‘Partab Bawaji v. Bai Suraj’, 

AIR 1946 Bom 123 (E), and ‘S. Annapumamma 

v. Manikyamma’, AIR 1946 Mad 308 (F), according 

to which an unchaste widow of a Shudra can 
validly adopt. 


(17) The learned counsel for the appellants does 
not challenge the well settled proposition that no 
religious ceremonies are necessary for an adop¬ 
tion in the case of Shudras and admits that on 
that basis the cases relied upon by the lower 
Court which lay down that an unchaste widow 
of a Shudra can validly adopt cannot be chal¬ 
lenged. His contention, however, is that the learn¬ 
ed Judges who decided those cases lost sight of 
the fact that unchastity, and specially the pregn¬ 
ancy resulting therefrom, caused an incapacity in 
the widow to adopt. He admits that there is no 
text which directly supports his contention but 
contends that as unchastity at the time of her 
husband”s death causes incapacity in her to in¬ 
herit to him, similar incapacity should attach to 
her in every right or power which she gets on his 
death. There is no basis for this proposition and the 
case of inheritance is different from that of adop¬ 
tion. In the former she gets the property and 
is herself benefited by the event while she makes 
the adoption for continuing the family line and 
for the spiritual benefit of her deceased husband. 
Why should the husband be deprived of the bene¬ 
fit for the widow’s unchastity? That he cannot 
be deprived of the benefit has been held in — 
‘Partab Bawaji v. Bai Suraj’, (E) (cit. sup.). 

(18) The learned counsel for the appellants 
relies upon two cases in support of his conten¬ 
tion, namely, — ‘Sayamalal Dutt v. Saudamini 
Dasi’, 5 Beng LR 362 (G). and ‘Kery Kolitanee 
v. Monee Ram Kolita’, 19 Suth WR 367 cH). The 
latter is not a case of adoption at all. It only 
lays down that a widow who has once inherited 
the estate of her decased husband is not liable 
to forfeit that estate by reason of unchastity. 
The learned counsel relies on some texts cited 
in the minority judgment of Mitter J. As those 
texts were not interpreted by the majority of the 
Judges in the way Mitter J. did and because they 
only deal with the question of inheritance and not 
of adoption, we do not think any useful purpose 
will be served by discussing them here. We may 
only add that the majority view was upheld by 
their Lordships of the Privy Council in appeal 
in — ‘Moniram Kolita v. Keri Kolitani’, 5 Cal 
776 (PC) (I). 

(19) ‘Sayamlal Dutt v. Saudamini Dasi (G) 
(cit. sup.)’ no doubt lays down that a Hindu 
widow who has become unchaste, is living in con¬ 
cubinage and is in a state of pregnancy resulting 
from such concubinage is incompetent to receive 
* son in adoption but the decision is based on a 
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view which is not accepted as the correct view. 
Therein Norman J. observed: 

‘Tn order to constitute a valid adoption even, 
among Shudras, the mere giving and receiving 
of a child are not sufficient.»» 

<<r _, (Page 366). . 

The question then is, can a widow living in* 
concubinage offer up the prayer and take part 
in the sacrifice necessary to be performed by. 

a person adopting a child.. The' 

degiaded person is thus disqualified from per¬ 
forming religious offices.»* 

(Page 367) 

“On the whole, I am of opinion that Thako- 
mani, as an unchaste widow, living in concu¬ 
binage, and being in a state of pregnancy, 
resulting from such concubinage, was incompe¬ 
tent to receive a son in adoption." 

(Page 370). 

This argument has been held not to apply whercr 
the parties are Shudras: — ‘AIR 1921 Bom 301 
(1) (C)’. Sayamlal Dutt’s case was dissented from 
in — ‘AIR 1946 Bom 123 (E)\ As we have 

already said, it is now well settled that no reli-| 
gious ceremonies are necessary for an adoption' 
in the case of Shudras: — ‘AIR 1945 Nag 60 (B)\. 

(20) As has been stated in — ‘Govind Dhondo- 
v. Godubai Dhondo’, AIR 1946 Bom 439 (J) the 

giving () and the taking (siFciJTf) which 
are essential for the completion of an adoption 
are held to be secular acts and can be performed 
even by Shudras. As they have no ‘gotras’, the 
adoption among the Shudras need not be per¬ 
formed in the presence of ‘agni’ (god of fire) 
and therefore no ‘datta homa’ is necessary. Simi¬ 
larly, even among the three regenerate classes, 
when the adoptor and the boy to be adopted are 
of the same ‘gotra’, the adoption does not involve 
a change of ‘gotra’ and the presence of ‘agni’ is 
not required: — ‘Bai Gangadhar Tilak v. Shri- 
nivas Pandit’, AIR 1515 PC 7 (K). It is only 
when an adoption results in a change of ‘gotra’ 
that such change must be made in the presence 
of ‘agni’. In that case (i.e., — ‘Govind Dhondo’s 
case (J)’) the adoptive mother had given birth 
to two illegitimate children after her husband’s 
death and so had become a ‘patita’ (degraded) 
and as she had not taken ‘prayaschita’ (expia¬ 
tion) thereafter, she remained a ‘patita’ till the 
date of adoption. Yet the adoption was held to 
be valid. Thus it is not merely an unchaste 
woman who has taken ‘prayaschita’ who can adopt 
but even an unchaste woman who has not taken- 
‘prayaschita’ can do so. We, therefore, respect¬ 
fully differ from the view of law taken in — 
‘Sayamalal Dutt’s case (G)\ 

(21) In — ‘AIR 1946 Mad 308 (F)’ also it is- 
held that a Shudra widow can make a valid 
adoption of a son to her deceased husband even- 
while she is leading an unchaste life. We respect¬ 
fully accept this view and hold that the adoption* 
of the plaintiff is valid. 

(22) The result is that the appeal fails and is- 
dismissed with costs. 

K.S.B. Appeal dismissed. 







1984 Shridhar y. Martand (Eidayatullah & R. Kaushalendra Bao JJ.) Nagpur 361 


A.I.R. 1954 NAGPUR 361 (Vol. 41, C.N. 123) 

HIDAYATULLAH AND R. KAUSHALENDRA 

RAO JJ. (28-7-1953) 
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Dist. J., Bhandara, D/- 23-10-1944. 

Hindu law — Joint family — Agreement that 
cost of higher education of member would be 
saddled on share of the member at time of parti¬ 
tion is valid — Agreement is binding on minor 
when his father was party to it — (Contract Act 

(1872), S. 23). 

The account that is taken at a partition of 
a Hindu undivided family is not therefore an 
account into the past transactions but merely 
on account of the assets existing at the date 
of the partition. At the time of the partition 
the parties have no right to look back and 
claim relief against past inequality of enjoy¬ 
ment of the members. (Para 18) 

But it is permissible to the members of an 
undivided family to regard certain assets of 
the family or a portion of its income as sepa¬ 
rate and exclusive while preserving the joint 
status, and there is no objection in principle 
to an agreement which provided that a cer¬ 
tain item of expenditure was to be treated as 
individual and not joint, to be debitable at 
the time of partition to the individual con¬ 
cerned. An agreement that the expediture on 
secondary and higher education of a member 
would at the time of a partition be saddled on 
the share of the member concerned is there¬ 
fore valid. Case law ref. (Paras 20, 16) 

The agreement is not repugnant to the prin¬ 
ciples of Hindu law. The principle of making 
an individual coparcener solely liable to what 
has been incurred specially for his own pur¬ 
pose as distinguished from a family purpose 
cannot be said to be wholly alien to the 
ancient Hindu jurisprudence. (Para 22) 

The fact that the father of the member con¬ 
cerned was a party to the agreement would 
be sufficient to bind his son notwithstanding 
that he was a minor at that time unless it 
could be shown that the agreement was im¬ 
proper or unfair. (Para 24) 

The agreement held neither in its intention 
nor its result in any way improper or injurious 
to the interest of the minor. (Para 24) 

The agreement was also not opposed to 
public policy. There is nothing in the agree¬ 
ment which can be said to have a tendency 
to harm the public. (1853) 10 ER 359, (1824) 
130 ER 294, Rel. on. (Para 25)i 

Anno: Contract Act, S. 23 N. 12. 

CASES REFERRED: Paras 

(A) (V5) AIR 1918 Mad 258: 44 Ind Cas 428 17 

(B) (’70) 5 Beng LR 347: 13 WR 75 (FB) 18 

(C) (V3) AIR 1916 Cal 500 (2): 43 Cal 459 18 

(D) (’09) 36 Ind App 71: 31 All 412 (PC) 20, 23 

(E) (V12) AIR 1925 PC 49: 52 Ind App 83 (PC) 20 

(F) (V3) AIR 1916 PC 104: 12 Nag LR 113 

(PC) 20, 23 


(G) (V32) AIR 1945 Nag 133: ILR (1945) Nag 


444 20 

(H) (’36) 40 Cal WN 385 (PC) 20 

(I) (’4G-51) 4 Moo Ind App 137: 7 WR 35 

(PC) 20 

(J) (’02) 25 Mad 149: 11 Mad LJ 353 20 

(K) (’66-67) 11 Moo Ind App 75: 8 WR PC 1 

(PC) 20 


(L) (V33) AIR 1946 Nag 84: ILR (1945) Nag 
892 

(M) (V33) AIR 1946 Mad 118: ILR (1946) Mad 
557 

(N) (V26) AIR 1939 Mad 911: ILR (1940) Mad 


322 20 

(O) (’99) 26 Ind App 167: 22 Mad 470 (PC) 21- 

(P) (’69) 3 Beng LR OC 1: 13 WR 76 (Note) 

(FB) 21 

(Q) (’03) 30 Cal 738: 30 Ind App 139 (PC) 23 

(R) (V7) AIR 1920 Oudh 212: 59 Ind Cas 564 23 

(S) (V20) AIR 1933 All 138 (2): 144 Ind Cas 33 23 

(T) (V23) AIR 1936 Mad 689: 164 Ind Cas 997 23 

(U) (V29) AIR 1942 All 254: 203 Ind Cas 9 23' 

(V) (1853) 10 ER 359: 4 HLC 1 25 

(W) (1824) 130 ER 294: 2 Bing 229 25 


M. R. Bobde, for Appellants; N. L. Belekar, for 
Respondents (Nos. 2 to 6). 

JUDGMENT: This appeal is by the first six 
defendants in the suit. Of the appellants, the 
original first appellant Damodhar and the origi¬ 
nal third defendant Shamrao have since died and 
are represented by the other appellants and the 
widow of Shamrao. 

The appeal arises out of a suit for partition filed 
by one Martand son of Yeshwantrao Dalai against 
the rest of the joint family. This family consisted 
of other members besides the parties before 1922, 
but in 1922 there was a partition in which one 
branch of the family took its share and went out. 

The following genealogy shows the relationship 
of the parties: 

(See genealogy on next fage.) 

(2) The only question for decision in this appeal 
is whether in the year 1909 there was an agree¬ 
ment between the four sons of Shrawan that any 
member of the family requiring education outside 
their native place Mohadi was to bear the ex¬ 
penses of that education. Rest of the points 
have been given up by the appellants and only 
this point was argued before us. Before dealing 
with this point it is necessary to advert to an 

order which we passed on.by which we* 

ordered that the evidence of one Dr. Shridhar 
Damodhar Dalai be recorded. 

(3) On 5-4-1944 an application was made for 
the examination on commission of Dr. Shridhar 
Dalai as he v/as on military service and not able 
to attend the Court. It was then proposed that 
he should be examined on interrogatories ana 1 
parties were ordered to file their interrogatories. 

The defendants were ordered to deposit the fee 
for the issue of commission, which they did. On 
27-7-1944 the Court observed that in view of R. 267 
of the Rules and Orders of the High Court there 
were difficulties in issuing a commission and that 
the matter would be taken up on 21-8-1944 when 
defendant 2’s counsel would also be present. Orj 
that date the learned Judge did not pass an# 
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orders about the issue of commission and noted 
in the order-sheet as follows: 

“As to commission to examine defendant 2, Mr. 
Limsay is asked to acquaint himself with the 
rules. Case for 23-8-1944.” 

On 23-8-1944 there was no mention of this matter 

and suddenly on 25-8-1944 the Court dismissed the 

application for issue of commission, observing as 
under: 

“As to commission to examine defendant 2, 
counsel has not yet taken proper steps that were 
necessary. The result is that a very long time 
has been wasted and I think without any justi¬ 
fication. I, therefore, refuse to issue any com¬ 
mission.” 

Since the learned counsel for the second defen¬ 
dant had paid the fee for the issue of the com¬ 
mission a long time before the dismissal of the 
application, it is impossible to think that he had 
not done what he was required to do. The exami¬ 
nation was to be on commission and by interroga¬ 
tories and it was possible to issue commission 
•even at that stage. 

At the hearing it was pointed out to us that 
this order was defective and an opportunity to 
examine the second defendant in the case ought 
to have been given by the lower Court. As this 
was substantiated from the record and as we were 
of opinion that the evidence of the second defen¬ 
dant had been wrongly shut out to the prejudice 
of the second defendant in particular and the 
present appellants in general, we ordered this 
-evidence to be recorded. 

Fortunately for the parties, the second defen¬ 
dant was present in Mohadi on leave at that 
time and we, therefore, ordered the Additional 
District Judge, Bhandara, to record his evidence 
forthwith, reserving the reasons for this additional 
■evidence to be given later. We have now given 
the reason which impelled us on that date to 
make the order we did and we record those rea¬ 
sons under O. 41, R. 27, Civil P. C. 

(4) As has already been pointed out, the dis¬ 
pute is over the sums expended on the education 
of Dr. Shridhar Dalai. The pleadings of the 
parties have to be seen in this connection because 
they disclose much of their case. The plaintiff in 
the plaint originally did not give the details of 


the agreement which w r as alleged to have taken 
place between the family members when the edu¬ 
cation of Dr. Shridhar Damodhar Dalai and Mr. 
Trimbak Deonath Dalai began. Later he supplied 
better particulars and the plaint on this part of 
the case reads as follows: 

“When all family was joint, it was agreed 
amongst all the parties that all the expenses 
of secondary and higher education, beyond the 
primary education, should in case of partition 
be saddled on the share of the member for 
whom it was incurred. (This agreement took * 
place in the year 1909 or near about the same 
or in the summer or in the month of April or 
May or at the time when the consideration of 
further education at Bhandara was going on 
about the education of Trimbakrao Deonath 
Dalai, who is at present Sub-Judge at Pusad in 
Berar, and Dr. Shridhar Damodhar Dalai, after 
finishing their education at Mohadi school, 
amongst the four brothers, i.e. Deonath, Damo¬ 
dhar (Deft-1), Wasudeo (Deft-8) and Yeshwant- 
rao (the plaintiff’s father who is dead now) 
son of Shrawan Dalai.”) 

The portion within brackets w^as added when 
better particulars were supplied. 

(5) The first seven defendants denied any such 
agreement, while the remaining defendants 8 to 
14 admitted it. Defendants 1 and 3 pleaded as 
follows : 

“It is emphatically denied that it was agreed 
between the parties that the expenditure of 
higher education of any member of the family 
w r ould be saddled on his share at the time of 
partition. It is further denied that the expen¬ 
diture made on the education of Deonath’s 
son named Trimbak Rao w r as saddled on his 
1/4 share at the time of partition in the year 
1922. It is true that in the account books the 
expenditure made over the higher education of 
a member of the joint family is shown in his 
separate individual ‘khata’. But that was done 
with a view to know the amount that was spent 
over the education of the particular member.” 

The other contesting defendants substantially 
adopted this statement. As a result of this con¬ 
test, the low r er Court framed two issues. They are 
issues 1 and 9 and read as follows: 
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“1. Did the four sons of Shrawan agree that in 
the event of partition, expenses incurred for 
any coparcener's education beyond the primary 
education will be saddled on the share of such 
a person? 

(Finding — Yes.) 

9. Is the agreement referred to in issue No. 1 
valid? Is it binding on all the members of the 
family? 

(Finding — Yes. Yes).” 

These points also arise in this appeal and were 
the subject of arguments before us. No other 
point was argued and we shall now deal with 
these two questions. 

(6) The questions involved are essentially of 
fact. The lower Court held that the agreement 
was proved in the case. Shri Bobde’s argument is 
that it is unusual for a family to enter into such 
an agreement and it was unlikely that in the 
present case, where the junior members were go¬ 
ing to school, only a few miles away from Mohadi, 
such an agreement would be made. He contends 
that after the passing of the Hindu Gains of 
Learning Act (30 of 1930), the income of a mem¬ 
ber educated at the expense of a family was not 
to be treated as joint family property and the 
present plea has been raised to get over the dis¬ 
ability created by the Act. 

On the other side it is contended that the 
family was not one in which education was quite 
common and it is quite likely that the mem¬ 
bers of the family entered into such an 
agreement because it was not known how 
much it would cost to educate the various 
junior members and whether after their educa¬ 
tion those members would follow the joint family 
business. It is not necessary to decide the probabi¬ 
lities because much can be said on both sides. 
The question can only be satisfactorily disposed 
of in the light of such evidence as has been led 
in the case. 

(7) It is convenient to begin with the evidence 
of Dr. Shridhar Dalai whose evidence was record¬ 
ed recently. Dr. Dalai was out to prove a nega¬ 
tive and as such his evidence cannot come to 
much, but he has shown such ignorance about 
the matter that his evidence really is of no value 
to the appellants. 

He states that he was never informed either by 
his cousins or by his uncles or by his father that 
the amount spent on his education would have to 
be repaid by him to the family. He, however, ad¬ 
mits that he does not know to which account in 
the family account books the expenses of the 
education were debited and that he took no inte¬ 
rest in the account books and no account books 
were ever shown to him. He has also not deposed 
to any facts involved in the partition when Deo- 
nath’s branch went out of the joint family. He 
says that he does not remember what was written 
in the partition lists by which the partition was 
effected. 

He admits that the lists were produced before 
him for signature, but he recalls nothing of the 
details. He also states that there was no talk 
with him about the partition and as he was in 
Bombay at the time, he does not know what led 
to the separation. 


(8) There are only two statements in his depo¬ 
sition which will need consideration later. He 
states that when he and Shri Trimbak Dalai were 
educated at Bhandara they were living jointly in 
the boarding house and money used to be sent 
for their expenses from Mohadi. His version is 
that the money was received jointly sometimes 
by him and sometimes by Shri Trimbak and sepa^ 
rate amounts were not received. 

He also states that the entry in the account 
books in 1930 showing that a sum of Rs. 
23.300 7/8 was due from him and acknowledged 
by his father was not made in his presence. He 
also denies that Rs. 48/-Z6 were paid by him on 
the date of the entry towards the dues from him. 
His reason is that he joined service on 17-8-1929, 
and as the entry is within a year of that date, 
he must not have been present since no leave is 
granted to anyone during the first year in mili¬ 
tary service. He states that he learnt of the en¬ 
try for the first time on the day he was examined. 

(9) This evidence merely comes to this that no 
separate money was sent to him for his educa¬ 
tion and that he never acknowledged liability 
either himself or through his father. For the rest, 
his evidence is most indecisive and he has not 
thrown any substantial light upon his own case. 

(10) This leaves over for consideration the evi¬ 
dence which was before the trial Court. On be¬ 
half of the plaintiffs the main witnesses are Shri 
Trimbak Dalai (P. W. 1), reinforced by the depo¬ 
sition of Shri Wasudeo Dalai (8-12 D. W. 1). On 
the side of the contesting defendants there is the 
evidence of Shri Damodhar, father of Dr. Shri¬ 
dhar Dalai. Since the defendants 8 to 12 sided 
with the plaintiffs in the case, one can well treat 
those two witnesses together. The evidence of 
Shri Trimbak Dalai is definite. According to him, 
his father had told him that such an agreement 
was in fact made when Dr. Shridhar and Shri 
Trimbak started their secondary education at 
Bhandara. He states that the amount required 
for the education of these two was sent sepa¬ 
rately from Mohadi. 

Thus, at the very start, there Is a contradiction 
between the two cousins and we have to decide 
which of the two versions is more likely. Shri 
Trimbak's evidence is borne out by the account 
books of the joint family because there are sepa¬ 
rate ‘khatas’ for all the junior members who were 
educated outside Mohadi. 

(11) Shri Trimbak Dalai goes on to say that 
the question of this agreement came to the fore¬ 
front when the partition took place in 1922. Ac¬ 
cording to him, it was then ascertained that the 
amount spent over his education was Rs. 4,000/- 
and that was deducted from the share allotted 
to his father’s branch. It is true that Shri Trim¬ 
bak Dalai has not produced the partition list 
which he says he possesses, but we cannot hold 
that against any ot the parties because neither 

side asked Shri Trimbak Dalai to produce that 
list. 

The evidence of Shri Trimbak Dalai is corro¬ 
borated by the evidence of Shri Wasudeo. Ac¬ 
cording to him, there was an agreement in 1909 
by which it was settled that the expenses of 
secondary and higher education of any member 



364 Nagpur Shridhar v. Martand (Hidayatullah cB B. Kaushalendra Bao JJ ) 


of the family should be separately debited against 
him and in case of his separation it should be 
deducted from his share. Shri Wasudeo also 
states that at the time of the partition in which 
Shn Deonath's branch went out of the family, 
he share was found to be worth Rs. 44,000/- and 
Rs. 4,000/- spent on the education of Shri 
Trimbak Dalai were deducted from that figure. 

A question was put to him whether any distinc¬ 
tion was made between the expenditure on educa¬ 
tion and the expenditure on board and lodging, 
and he was unable to say so. We do not think 
that the evidence suffers by this admission, and 
we are inclined to hold that the evidence of Shri 
Wasudeo supports and confirms the evidence of 
Shri Trimbak Dalai. 

(12) There is, on the other side, the evidence 
of Shri Damodhar, father of Dr. Shridhar Dalai. 
In the account books there is an entry dated 
12-6-1930 (vide Exh. 8-12 D. 1) in which the 
following is noted : 

“Credit 

Rs. 48-0-6 

Dr. Shridhar Damodhar 

Dalai, Rawalpindi. 

Cash in coins. Through 

self. 

Admitted the khata. 

Balance of Rs. 23.300/- 


Debit 


XXX 


A. I. 

by the plaintiffs bears support from the only wit¬ 
ness who has deposed about the matter with any 

denmteness on the side of the contesting defen- 
aants. 

(14) Shri Bobde argued that the expenses of the 
education of Ganpati (defendant 9) were later 
on cancelled and were included in the ‘ghar 
kharch khata’ when Ganpati stopped his educa¬ 
tion (vide Exh. 8-12 D. 1). This shows that these 
expenses were not to be debited to the members 
but were incurred by the family. The amount 
involved was petty and we do not know the cir¬ 
cumstances under which this change took place. 

Exh. 8-12 D. l is dated 1932-33 and it is obvious 
that this sum of Rs. 467/1/- was merely squared 
up in some manner not explained. That, how¬ 
ever, does not take away the effect of maintaining 
separate ‘khatas’ or the consideration of those 
•knatas’ in 1922 and the acknowledgment specifi¬ 
cally obtained in respect of Dr. Shridhar’s edu¬ 
cation in 1930. The amount spent on the educa¬ 
tion of Shri Trimbak Dalai and Dr. Shridhar 
Dalai was considerably more than that spent on 
Ganpati’s education and an adjustment of the 
entry of Rs. 467/1/- might conceivably be ex¬ 
plained on some hypothesis not negativing the 
case of the plaintiffs. 

(15) The evidence of Shri Trimbak and Shri 
Wasudeo receives support from the entries in the 


are remained due. 

Vadya 12. (dated 23rd 
June 1930 A.D.)” 

(13) Shri Damodhar deposed that at the time 
of the making of the entry, Dr. Shridhar Dalai 
wa-s present and it was made in his presence. Dr. 
Shridhar Dalai has denied this; and it is possi¬ 
ble that his father was mistaken about his pre¬ 
sence. The father states, rather indefinitely, that 
the entry shows that Dr. Shridhar Dalai was 
present. 


account books. The mere fact that the accounts 
were kept showing separately the expenditure in¬ 
curred on the education of Shri Trimbak and Dr. 
Shridhar need not necessarily lead to the infer¬ 
ence that it was agreed that the amounts -should 
be debited to the share of the particular co¬ 
parcener on a partition of the family. The ac¬ 
count might have been so kept only with a view 
to knowing how much was being spent on the 
education of each member as suggested bv 
Damodhar (1-4 D. W. 3). 


It may be that Dr. Shridhar Dalai was not pre¬ 
sent but the entry was made a long time before 
the present dispute started; and there is no real 
explanation why there should be a repayment 
and an admission of liability as far back as 1930. 
Further, the evidence of Shri Damodhar dis¬ 
closes that there was at the time of the partition 
of 1922 some discussion about the expenses over 
the education of the junior members. He stated 
that when the debts due to the family were divid¬ 
ed, they were made into four parts and one part 
was allotted to Deonath and the others were kept 
joint. Though he did not remember to whom the 
amounts due in the ‘khatas’ of Dr. Shridhar Dalai 
and Shri Trimbak Dalai were allotted, he had to 
admit as under; 

“The entry at page 3 of the ‘khatavani’ for the 
Samvat year 1978 relating to Rs. 3,785/15/9 
(shown) shows that this item was allotted to 
the three brothers, i.e. myself, Wasudeo and 
Yeshwantrao. This was the expenditure for de¬ 
fendant No. 2’s education.” 


But the two circumstances which in our view 
make the inference in favour of an agreement 
as pleaded by the respondents inescapable, are 
the conduct of the family in 1922 and the entry 
(Exh. 8-12 D. 1) made by Damodhar, the father 
of Dr. Shridhar, in 1930. Without an agreement 
it was unlikely that the sum of Rs. 4,000/-/- 
should have been debited from the share of Shri 
Trimbak when he separated from the family. 

Secondlj r , the admission in the ‘khata’ on 
23-6-1930 that “Rs. 23,300/- are remained due” 
takes the matter beyond a mere mode of keeping 
separate account about the educational expenses, 
without any right to have it debited against the 
coparcener concerned. Unless the expenditure 
was debitable as alleged by the respondents, there 
would have been no admission in the accounts 
written by Shri Damodhar that the balance of 
Rs. 23.300 “remained due.” Having regard to all 
the circumstances we hold that the appellants 
have failed to make out a case for disturbing the 
finding on the first issue. The finding of the 
learned trial Judge about the agreement is correct 


This admission would show that the ‘khatas’ of 
education of the junior members were treated as 
debts due to the family and were pooled with the 
other debts due to the family and assigned to 
various branches. If this be so, the story given 


and we affirm it. 

(16) The question that arises is whether the 
agreement that the expenditure on secondary 
and higher education would at the time of the 
partition be saddled on the share of the member! 
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^concerned is valid. The question is an important 
one, and there is no precedent on all fours with 
•the present case. 

The learned counsel for the appellants con¬ 
tended that the agreement ran counter to the 
rights in and the incidents of a Hindu coparce¬ 
nary, was opposed to public policy and was in¬ 
valid. Further, it was submitted that the agree¬ 
ment could not in any case be binding upon Dr. 
Shridhar because he was a minor at the date of 
the agreement. 

(17) In the present case the right to make the 
account as pleaded by the respondents is not 
sought to be deduced by a inference to the Hindu 
texts but is sought to be justified by reason of a 
special agreement. 

The dicta of Sadasiva Aiyar J. in — ‘Vellay- 
appa v. Krishna’, AIR 1918 Mad 258 at p. 261 
(A) seem to imply that there could be such an 
agreement. Sadasiva Aiyar J. observed— 

“I think, that, if the advance was made, say, 
by a father to one of his sons out of the joint 
family income in the father’s hands ‘without 
any intention to make the son liable to account 
for the advance at division and without any 
agreement to that effect’ between the father 
and the son it may be an act of partiality on 
the part of the father, but I do not think that, 
after three years, the joint family or any of 
the other sons can call the favoured son to 
account for the advance.” 

(The underlining is by us.) (Here in * ’) 

(18) It is true that every coparcener has a 
right to enjoy and possess the joint family pro¬ 
perty and be maintained at its expense. It is an 
accepted proposition that no charge can be made 
against a coparcener because a larger share of 
the income of the family has been spent on his 
branch or sub-branch of the family. The reason 
is well understood under the Hindu law. So long 
as the family continues joint, no individual co¬ 
parcener can be said to have a definite share in 
the joint property or its income. The members 
of the family have a right to be maintained 
without reference to the actual share to which 
the coparcener or his branch might be entitled 
on partition or to the size of his particular 
family. See — ’Abhaychandra Roy Chowdhry v. 
Pyari Mohan Guho’, 5 Beng LR 347 at p. 349 
(FB) (B). 

Tlie account that is taken at a partition of a 
Hindu undivided family is not therefore an ac¬ 
count into the past transactions but merely an 
account of the assets existing at the date of the 
' partition. At the time of the partition the parties 
have no right to look back and claim relief 
against past inequality of enjoyment of the mem¬ 
bers. See — ‘Pormeshwar Dubey v. Gobind 
Dubey’, AIR 1916 Cal 500 (2) at p. 502 (C). 

(19) The point then Is whether the agreement 
In the present case can be regarded as invalid 
because it attempted to modify the normal co¬ 
parcenary rights and incidents. The agreement in 
effect meant two things: firstly that the expendi¬ 
ture on education was to be regarded as the ex¬ 
penditure on account of the individual concern¬ 
ed as distinguished from the common expendi¬ 


ture of the family, and secondly that such ex¬ 
penditure was to be debited against the share of 
the member at the time of partition. 

(20) Though a coparcener has certain rights 
as long as the family remains joint, the status of 
jointness itself can continue only so long as 
every coparcener concurs in its maintenance. The 
joint status may be put an end to by an agree¬ 
ment of all the coparceners. — ‘Parbati v. Nauni- 
hal Singh’, 36 Ind App 71 (PC) (D) and — 
‘Palani Animal v. Muthuvenkatachala Moniagar’, 
AIR 1925 PC 49 at pp. 50-51 (E). But the con¬ 
currence of everyone is not necessary for bring¬ 
ing about a disruption of the joint status. A 
single coparcener can by his definite and un- 
amoiguous indication of his intention to separate 
disrupt the joint family. — ‘Mt. Girja Bai v. 
Sadashiv’, AIR 1916 PC 104 at p. 109 (F); — 
‘Shankarsingh v. Gulabchand’, AIR 1945 Nag 138 
at pp. 139-140 (G); and — ‘Babu Ramasray v. 
Babuyee Radhika’, ^0 Cal WN 385 at p. 387 (PC) 
(H). 

But it is not obligatory on a coparcener to 
separate completely with respect to every item of 
the joint family. It is well settled that a parti¬ 
tion under the Hindu law may be partial with 
respect to properties as well as persons in a 
family. — ‘Rewan Pershad v. Mt. Radha Beeby’, 
4 Moo Ind App 137 at p. 168 (PC) (I) and — 
‘Sudarsanam Maistri v. Narasimhulu Maistri’, 25 
Mad 149 at p. 157 (J). 

It is open to the members to make a division 
and severance of status in respect of a part of 
the joint estate while retaining their joint status 
and holding the rest of the property as members 
of a joint undivided family. See — ‘Appovier v. 
Rama Subba Aivan’, 11 Moo Ind App 75 at p. 
90 (PC) (K) and — ‘Jagmohan v. Ranchhoddas’, 
AIR 1946 Nag 84 (L). 

While continuing in a state of jointness the 
members can also agree among themselves to en¬ 
joy a certain kind of income e.g., only agricul¬ 
tural income, separately. See — ‘Appavu v. 
Manikkam Pillai’, AIR 1946 Mad 118 (M). In 
— ‘Ramayya v. Kolanda’, AIR 1939 Mad 911 at p. 
913 (N) in a suit for partition the Court gave 
effect to an arrangement in a joint family where- 
under the corpus of the property allotted for 
the maintenance of a member was allowed to re¬ 
main joint while the income was regarded as be¬ 
longing exclusively to the member concerned. It 
was held that the member was not accountable 
for the income of the property so allotted or the 
savings therefrom. 

If it be permissible to the members of an un¬ 
divided family to regard certain assets of thf 
family or a portion of its income as separate anc 
exclusive while preserving the joint status. w« 
see no objection in principle to an agreement 
which provided that a certain item of expend! 
ture was to be treated as individual and noi 
Joint, to be debitable at the time of partition tc 
the individual concerned. 

(21) There is authority for the view that the 
normal mode of accounting in an undivided 
family may be modified by agreement. The 
‘karta’ is not as a rule accountable as an agent 



366 V&gpuF Bari Baboo v. Rajah am (Sinha {?. J. A Hidayatullah J.) 




or a trustee and has only to account for the 
assets existing at the date of the partition. But 
it has been held that he may render himself 
liable to a stricter account by reason of a special 
agreement. See — ‘Setrucherla Ramabhadra v. 
Setrucherla Virabhadra Suryanarayana’, 26 Ind 
App 167 (PC) (O). 

In — ‘Ranganmani Dasi v. Kasinath Dutt\ 3 
Beng LR OC 1 (FB) (P) the joint family was 
carrying on banking not as a common family 
business but rather on the footing of a partner¬ 
ship upon the understanding that the profits 
when realized should be divided amongst the in¬ 
dividual members in certain proportions. The 
other profits of the family property and the ex¬ 
penses of each member were also credited and 
charged in like manner in the name of each mem¬ 
ber. The question was as to how the account 
should be taken. Markby J. observed: 

“It is not necessary to say that the balance, 
appearing in the name of each in the accounts 
kept upon this understanding, became his sepa¬ 
rate property so long as the family remained 
joint; but I think it was special arrangement 
in this family that the accounts should be so 
kept; and that upon a division, the share of 
each member should be ascertained upon the 
footing of such accounts.” 

(22) The argument that the agreement in ques¬ 
tion is repugnant to the principles of Hindu law 
is without force. The principle of making an in¬ 
dividual coparcener solely liable to what has been 
incurred specially for his own purpose as distin¬ 
guished from a family purpose cannot be said to 
be wholly alien to the ancient Hindu jurispru¬ 
dence. Reference may be made to the text of 
Catyayana— 

“What has been given away for the religious 
purposes of one individual, a friendly gift, and 
a loan made on his sole account, shall, if dis¬ 
covered, become part of his allotment; for the 
patrimony cannot be aliened by one parcener 
on his separate accounts.” (Colebrooke, Vol. II, 
p. 481, placitum 373). 

(23) The point that remains for consideration 
then is whether the agreement is not binding 
upon Dr. Shridhar because he was a minor at the 
date of the agreement. 

It cannot be disputed that a valid agreement 
for partition may be made during the minority 
of one or more of the coparceners. See — ‘Bal- 
kishen v. Ram Narain’, 30 Cal 738 at p. 752 (PC) 
(q>; _ ‘Mt. Girja Bai v. Sadashiv (F)’, (supra, 
p. 121) and — ‘Parbati v. Naunihal Singh (D)\ 
(supra). The power of a Hindu father to repre¬ 
sent his minor sons as the head of his branch in 
matters connected with partition is well recog¬ 
nized; See — ‘Ram Bahadur Singh v. Nirbhai 
Singh’, AIR 1920 Oudh 212 (R); — ‘Jamna Pra¬ 
sad v. Mt. Durga Dei’, AIR 1933 All 138 (2) (S); 

— ‘Subba Rao v. Subba Rao’, AIR 1936 Mad 689 
(T) and — ‘Gajpati Rikh v. Mrs. May Ida Rikh’, 
AIR 1942 All 254 (U). 

(24) So the fact that the father of Dr. Shri- 
dhar was a party to the agreement in 1909 would 
be sufficient to bind his son notwithstanding that 
|he was a minor at that time unless it could be 


shown that the agreement was improper or un¬ 
fair. 

We do not regard the agreement either in its 
intention or its result as in any way improper or 
injurious to the interest of the minor. After aU 
there was no v/ay of compelling the joint family 
to regard the expenditure in question as common 
without general concensus. To so insist might 
have resulted in a disruption of the family. By 
the agreement the parties preserved the joint 
status with all the possible benefits that might 
accrue from the incident of survivorship and at 
the same time made available the resources of 
the whole family for what it was not at that 
time prepared to regard as a family purpose. 


The expenditure was to be debitable only if the 
family separated. In the circumstances the 
father of the minors might well have preferred 
the agreement to disruption of the joint family 
money-lending and cloth business. Besides the 
agreement was acted upon by the family in 1922 
when Shri Trimbak separated from the family. 
We see no reason now not to enforce the agree¬ 
ment. 


(25) There is no merit in the contention that 
the agreement was opposed to public policy. Ac¬ 
cording to Lord Truro in — ‘Egerton v. Brown- 
low’, (1853) 10 ER 359 (V), public policy is a 

principle of law which holds that no person can 
lawfully do that which has a tendency to harm 
the public or is against the good of the public. 
Burrough J. said in — ‘Richardson v. MellislT, 
(1824) 130 ER 294 (W): 

“I, for one, protest, as my Lord has done, 
against arguing too strongly upon public policy; 
— it is a very unruly horse, and when once 
you get astride it you never know where it 
will carry you. It may lead you from the sound 
law. It is never argued at all but when other 
points fail.” 

We see nothing unnatural or improper in a 
family, in which there was no prior tradition of 
higher education and in which none went up for 
secondary and higher education before the ap¬ 
pellant and Shri Trimbak (vide 1-4 D. W. 3 and 
8-12 D. W. 1), agreeing that the educational ex¬ 
penditure should be regarded as individual to be 
debited to the person concerned on partition. 
There is nothing in the agreement which can be 
said to have a tendency to harm the public. 

(26) There is no case for interference. The de¬ 
cree of the Court below is affirmed. The appeal 
fails and is dismissed with costs on the appel¬ 
lants. 

p a -T-) Appeal dismissed. 
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(a) Civil P. C. (1908), O. 40, R. 4 — Remedy 
under — When available against legal represen¬ 
tatives of receiver. 

Rule 4 of O. 40 itself does not apply to a 
dead receiver and contemplates his continued 
existence. It is true that if the receiver is 
alive, an application for accounts lies against 
him and a suit is not absolutely necessary. 
The position, however, alters after the re¬ 
ceiver is dead. The property in the hands of 
the legal representatives of the receiver is 
liable only if loss is occasioned by him or any 
amount is due from him. (Para 6 ) 

Where therefore an application for taking 
accounts from the legal representatives of the 
deceased receiver does not allege that any loss 
is occasioned or that there is any amount due 
from the receiver and the applicants only 
ask for accounts from the legal representa¬ 
tives, such an application is not within O. 40 
of the Code. The proper remedy of the 
applicants is to file a suit, establish loss to 
them and then seek to enforce it against the 
estate of the receiver in the hands of the 
legal representatives. Case law referred. 

(Para 7) 

Anno. Civil P. C., O. 40, R. 4 N. 2, 3. 

(b) Civil P. C. (1908), O. 40, R. 4 — Application 
for accounts against legal representatives by 
surety (‘Quaere’). 

‘Quaere’—The liability of the surety for a 
receiver is co-extensive with that of the 
receiver whose honesty he guarantees and it 
is a question whether he can turn upon the 
legal representatives to call for accounts for 
which he is equally responsible, by an appli¬ 
cation under O. 40, R. 4. (Para 8 J 

Anno. Civil P. C., O. 40, R. 4 N. 1. 

CASES REFERRED: Paras 

(A) (1834) 7 Sim 171: 4 LJ Ch 2 4 

(B) (1851) 15 Sim 479: 16 LJ Ch 248 4 

(C) (V3) AIR 1916 Mad 521: 39 Mad 584 5 

(D) (V31) AIR 1944 Mad 392: ILR (1945) 

Mad 47 5 

(E) (V14) AIR 1927 Cal 175 (1): 53 Cal 881 5 

(F) (V30) AIR 1943 Cal 244: ILR (1943) 

2 Cal 204 5 

(G) (’36) 40 Cal WN 479 5 

(H) (V40) AIR 1953 Bom 105: 54 Bom LR 708 5 

N. B. Chandurkar, for Applicant; M. N. Phadke 
and A. P. Sen, amicus curiae. 

ORDER: In First Appeal No. 33 of 1943, 
decided on 31-10-1947, one Sadanand son of Chait- 
ram Gontia was appointed Receiver. He took 
charge of mouze Deori on 8-9-1943 and of mouza 
Bhidki on 9-9-1943. Sadanand died on 8-4-1948. 
After his death another receiver was appointed. 

(2) The present application is by the plaintiffs 
(appellants) for taking accounts from the legal 
representatives of the receiver and for the 
amount in their hands. An application was made 
to the Court below to the same effect but it 
was held that the legal representatives were not 


accountable. It is pointed out that the receiver 
presented accounts for the period 25-8-1943 to 
29-7-1944 and a sum of Rs. 630/1/- is due from the 
estate of the receiver. The accounts, however, 
require scrutiny as they were not passed. 

(3) We may mention the fact that the present 
applicants (appellants) had stood surety for the 
receiver when he was appointed and are really 
liable to the same extent as the receiver. Sine© 
the non-applicants were not represented at the 
hearing, we requested Shri M. N. Phadke and 
Shri A. P. Sen to act as ‘amici curiae’. We are 
indebted to them for their help. 

(4) Two questions arise here. The first is 

whether an application for a suit lies. The view 
of the English Courts is that once the receiver is 
dead no application lies but a suit must be filed. 
In Kerr on Receivers (1952) page 313 it is stated 
that a suit alone lies. This is based on — ‘Jen¬ 
kins v. Briant’, (1834) 7 Sim 171 (A) and — 
‘Ludgater v. Channel?, (1851) 15 Sim 479 (B). 

These cases do not appear to have been dissented 
from subsequently. 

(5) These cases were not followed in — ‘Mulla- 
pali Taravathil v. Gopala Menon’, AIR 1916 Mad 
521 (C), where it was held that there was no 
reason why an application should not lie. The 
ruling has become obsolete in Madras as the 
provisions of R. 4 of O. 40 were re-enacted. 
‘Somasundaram v. Kannammai’, AIR 1944 Mad 
392 (D) deals with the amended rule and cannot, 
therefore, help. In the Calcutta High Court it 
was decided in — ‘Subal Chandra v. Jatindra 
Mohan’, AIR 1927 Cal 175 (1) (E), that a suit is 
the proper remedy rather than an application. 
The decision, however, turned upon the practice 
of the Court. In — ‘Chaparaddi v. Kabil Molla’, 
AIR 1943 Cal 244 (F), the first Madras case was 
followed. But in that case the proceedings had 
already commenced before the death of the re¬ 
ceiver. We have also — ‘Suresh Chandra v. A. K. 
M. Enamel’, 40 Cal WN 479 (G) and — ‘Jekison- 
das v. Nanabhai’, AIR 1953 Bom 105 (H), but 
they do not help us to reach any conclusion. The 
earlier cases before the present Code are not 
helpful either. 

( 6 ) Rule 4 of O. 40 was enacted in 1908 and 
provides for the enforcement of receiver’s duties. 
It is enacted that: 

“4. Where a receiver— 

(a) fails to submit his accounts at such periods 
and in such form as the Court directs, or 

(b) fails to pay the amount due from him as 
the Court directs, or 

(c) occasions loss to the property by his wilful 
default or gross negligence, 

the Court may direct his property to be 
attached and may sell such property, and may 
apply the proceeds to make good any amount 
found to be due from him or any loss occa¬ 
sioned by him, and shall pay the balance (if 
any) to the receiver.” 

The rule itself does not apply to a dead receiver 
and contemplates his continued existence. It is 
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: no doubt true that if the receiver were alive, an 
! application would have lain against him & a suit 
was not absolutely necessary. The position, how¬ 
ever, alters after the receiver is dead. The pro- 
jperty in the hands of the legal representatives of 
the receiver is liable only if loss is occasioned by 
him or any amount is due from him. If this be 
• established then only the property can be 
attached. 

(7) There is no allegation in the application 
before us that any loss was occasioned or that 
there is any amount due from the receiver. The 
applicants only ask for accounts from the legal 
S representatives. We are of opinion that such an 
application is not within O. 40 of the Code. The 
proper remedy of the applicants is to file a suit, 


establish loss to them and then seek to enforce 
it against the estate of the receiver in the hands 
of the legal representatives. 

(8) There is yet another difficulty in the way 
of the applicants. They stood surety for the 
receiver. Their liability is co-extensive with that 
of the receiver whose honesty they guaranteed. 
It is a question whether they can now turn upon] 
the legal representatives to call for accounts for 
which they are equally responsible. We do not 
decide this point; it is likely to arise hereafter 
at also the question of limitation. 

(9) The application fails and is dismissed. There 
shall be no order about costs. 

D.RJR. Application dismissecL 

t ' —- 
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A.I.R. 1954 ORISSA 1 (Vol. 41, C. N. 1) 

JAGANNADHADAS C. J. AND 
MOHAPATRA J. 

State v. Radhagobinda Das and others, 
Opposite Party. 

Original Criminal Misc. Case No. 4 of 1952, 
D/- 4-2-1953 and 9-2-1953. 


(a) Contempt of Courts Act (1952), S. 3 — 
Contempi of Court, what amounts to — Inter¬ 
ference with course of justice. 


. The letter, expressing the opinion of a 
1 superior Officer of the position of the 
Deputy Secretary to the Government, that 
it was a spectacular case in which a large 
quantity ol' clothes was hoarded by the 
• accused by fabricating a false account of 
sale, with the endorsement of the District 
' Magistrate “Show this to S. D. M. Sadar 
J for needful”, and further containing similar 
endorsement of the sub-divisional Magis- 
; Irate, when it reached the Trying Magis¬ 
trate, was bound to embarrass the Magis¬ 
trate and had a definite tendency of 
seriously affecting the fair trial ol the case. 
District Magistrate in having forwarded the 
ietter to the Sub-divisional Magistrate 
when it is manifest from its contents that 
the filing of the case was at least imminent, 
if cognisance had not already been taken, 
knowing that the Sub-divisional Magistrate 
was to exercise a judicial discretion under 
S. 204, Criminal P. C., in taking cognisance 
of the case and that it is quite likelv that 
the Sub-divisional Magistrate may tiirmelf 
try the case, “has undoubtedly committed 
•he offence of contempt of Court”. Held 
further that the Sub-Divisional Magistrate 
a ^ so guilty of the offence of contempt of 
Court in having forwarded the letter to the 
Trying Magistrate. (Paras 18, 19) 


<b) Contempt of Courts Act (1952 

' or nrT} - .*>f Court, what amounts to 
lerence with course of justice. 


, S. 3 — 

— Inter- 


F° r oontomnt proceedings, the intention 
or motive of the contemner is net essential 

♦ , the writin * hn - 3 tendency, or, is 
calculated to impede the faj> trial of the 

ease. AIR 1937 Bom 305, Ref. (Para 8) 


Contempt of Courts Act (1952), S 
•ntempt of Court, what amounts to — ‘ 
i ere nee with course of justice. 


Intcr- 
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If a person making a publication, or 
responsible for the act, which is likely to 
interfere with the fair trial of the case, is 
aware that a proceeding is imminent, then 
the offence is complete and it is not essen¬ 
tial that the case must be pending. AIR - 
1939 Mad 257 (SB); AIR 1943 Lah 329 

(FB), Foil.; (1903) 2 KB 432; AIR 1947 Cal 
414 (FB), Ref. (Para 11) 

(d) Contempt of Courts Act (1952), S. 4 — 

Punishment — Considerations for — (Criminal 

P. C. (1898), S. 561-A). 

If, in spite ol repeated instructions from 
the High Court similar instances come to 
the notice of the High Court, it would be 
failing in its responsibility towards the 
criminal judicial administration of the 
State, if it took such instances lightly and 
dropped the proceedings without serious 
notice or merely accepted the assertion of 
bona Tides and of absence of any deliberate 
intention. Neither the existence cf dualism in 
common machinery containing both magis¬ 
terial and executive, nor the inherent diffi¬ 
culty of an officer placed in that situation, 
can be taken to be an excuse or extenua¬ 
tion. On the other hand, it is a stronger 
reason for expecting from the executive 
officers greater discrimination and care, 
and for the Court to take effective steps to 
take serious notice of such instances so as 
to prevent the recurrences thereof. 

(Para 27) 

(o) Contempt of Courts Art (1952), S. 4 — 

Apology. 

Where the contemner said that if the law 
finds him guilty of contempt he bows down 
to the judgment of Court, it was not an 
adequate expression of apology. (Para 31) 

M. S. Rao (Amicus curiae), for Petitioner; 

P. V. B. Rao, for Opposite Party. 
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MOHAPATRA. J.: (4-2-1953):— The present 

contempt proceedings arise under the following cir¬ 
cumstances:— Sri Sripati Nanda, IPS., Deputy 
secretary to the Government of Orissa (Enforce¬ 
ment), Cuttack, on 5-4-1952, wrote a demi-official 
letter to Radhagobinda Das, IAS., District Magis¬ 
trate, Cuttack. The letter is D. O. No. 12533/Enf. 
59/52. The letter runs to the eiiect: 

“Sri S. Nanda, I. P. S., 

Deputy Secretary to Govt. 

GOVERNMENT OF ORISSA 
(Enforcement), Orissa, 

SUPPLY DEPARTMENT 

Cuttack 

(ENFORCEMENT & ANTICORRUPTION) 

D. O. No. 12533/Enf. 59/52 
Dated Cuttack, the 5th April, 52. 

Mr. Dear Das, 

A prosecution report against M/S. Nathmal 
Sitaram, cloth dealer of Bakharabad, Cuttack 
town is being sent to you. This is a spectacular 
case in which a large quantity of clothes was 
hoarded by the accused dealer (a Marwari mer¬ 
chant) by fabricating a false account of sale. 

I am, therefore, to request you to please ensure 
speedy trial of this spectacular case and intimate 

* the result. 

Yours faithfully,, 

Sd/- S. Nanda. 

4-2-52. 

(S. Nanda) 

To 

Sri R. G. Das. I. A. S., 


District Magistrate, ‘Cuttack’. 

(2) On that very day, that is. on 5-4-1952, Sri 

R. G. Das made an endorsement on the letter 
“Show this to S. D. M. Sadar for needful”. Sn 

S. N. Patnaik. opp. party 3 who was in charge oi 
the duties of the Sub-divisional Magistrate, Sadar, 
Cuttack, made an endorsement on the letter on 
9-4-1952, “Put up after the P. R. received”. Again 
on 28 - 4-1952 while he was also in charge of the 

duties of the Sub-divisional Magistrate, Sadar, Cut¬ 
tack, he made another endorsement “To Trying 
Magistrate for needful”. On that very day, that 
is, on 28-4-1952, the Criminal Case against Nathmal 
Jajodia and Sitaram Jajodia under Section 7 of 
Act 24 of 1946 was transferred to the file of Sri 
C. V. Murti, Magistrate First Class, for favour oi 
disposal according to law. After several dates, the 
Trying Magistrate Sri C. V. Murti on 28-7-19o2, 
wrote a letter to the Registrar of our High Court 
requesting him to place the letter before the 
Hon’ble Judges of the Court for proper action to 
be taken for contempt of Court. 

On receipt of this letter of Sri Murty, notices were 
issued, in the first instance to Sri Das, District 
Magistrate of Cuttack, and to Sri Nanda, Deputy 
Secretary to the Government of Orissa (Enforce¬ 
ment), Cuttack, to show cause why they should not 
be punished or suitably dealt with according to 
law for contempt of Court. It having transpired 
from the explanation, submitted by Sri Das, that 
he did not transmit the letter to the Trying Magis¬ 
trate but only to the Sub-divisional Magistrate and 
that Sri Patnaik, who was in charge of the duties 
of the Sub-divisional Magistrate, Cuttack, on the 
date the case was transferred to the Trying Magis¬ 
trate, that is, on 28-4-1952, had transmitted the letter 
to the Trying Magistrate, notice also was issued to 
Sri Patnaik to show cause why he should not be 
suitably dealt with according to law for contempu 
of Court and notice was issued also giving Sri Das 
a fresh opportunity to produce further explanation, 
if he so desires. 


(3) The written explanation, submitted by Sri 
Nanda, is to the effect that, he being the Superin¬ 
tendent of Police, Enforcement, and Ex-officio De¬ 
puty Secretary to Government, Supply Department, 
and opp. party 1 , Sri Das, being the District Magis¬ 
trate of Cuttack, he had written the demi-official 
letter to the District Magistrate, who is the Head 
of the Criminal as well as Civil Supplies Adminis¬ 
tration of the District, in due course of discharge 
of his official duties as Superintendent of Police, 
Enforcement, for the state. Under Book Circular 
No. 6 of the Government of Orissa, Home Depart¬ 
ment, Notification No. 2616-A, the District Magis¬ 
trate should not concern himself with Court work,, 
whether Criminal or Revenue or Miscellaneous and 
that he must have time fully to carry out tho 
functions laid down for him in connexion with the' 
execution of Post War Development plans in his 
District, general matter relating to law and orders. 
Civil Supplies &c. 


The letter was, therefore, written with the full 
knowledge and belief that he was also not to try 
the case. It was simply meant to expedite its 
hearing. He (Sri Nanda) has also referred to R. 
19, Orissa Police Manual, that the Superintendent 
of Police is required to remain in touch and in 
constant personal communication with the Dis¬ 
trict Magistrate whenever possible. It is also a 
part of his duty to keep the District Magistrate: 
fully informed of all matters coming to his know¬ 
ledge affecting the peace of the District. The 
D. O. letter was never meant to be transmitted to- 
the Trying Magistrate, and, as such, it was never 
meant to affect the fair trial of the case in any 
way whatsoever. 

(4) Sri Das, in his two explanations, submits that 
he had no knowledge at the time when he made 
the endorsement on 5-4-1952, that the case had al¬ 
ready been taken cognisance of by the Sub-divi¬ 
sional Magistrate on 29-3-1952. According to the 
distribution of work made under the rules, cogni¬ 
sance of criminal cases is not taken by the Dis¬ 
trict Magistrate but by the Sub-divisional Magis¬ 
trate, and, later, when the accused appears, the 
Sub-divisional Magistrate generally transfers the 
case to some Magistrate competent to try it; he. 
in usual course of routine business, made the en¬ 
dorsement “Show this to S. D. M. Sadar for need¬ 
ful”: he never intended that the D. O. letter should 
be forwarded to the Trying Magistrate; and that, 
he had absolutely no intention to interfere with 
the fair trial of the case by ordering the letter to 
be shown to the Sub-divisional Magistrate. Hl> 
only intention was that the hearing might be ex¬ 
pedited. 


i) Sri S. N. Patnaik, in his explanation, sub- 
5 that he was in charge of the current duties 
the Sub-divisional Magistrate on 9-4-1902 and 
made the endorsement on the letter on the sam 
He was also in charge of the c u^ent duties 
:he Sub-divisional Magistrate on 28-4-1952 and 
isf erred the case to Sri Murty, Magistrate, f 
)ur of disposal according to law. Ae also * 

ded that D. O. letter with the remark To Try 

Magistrate for needful”. Th« j. a* he^ states, 
lid in due course as the District Magistrate naci 
-red “Show this to S. D. M. for needful . 

endorsement, he explains, ]he only mea : 
>dy disposal of the case, but he n 

mt to influence the fair trial of the case. 

I) Taking up the case of Sri Nanda fhst, 
h it was a D. O. letter ordinarily meant as con 
ntial” even though there was no endorsement 

the letter as “confidential”. . W ^ q a t re the S letter 

ake it that he had never meant that tne lei 

be transmitted to the Trying Magistrate. 
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From Book Circular No. 6 of the Government of 
Orissa, Home Department, Notification No. 2616-A, 
it transpires that the District Magistrate should 
not concern himself with Court work and that he 
must have time fully to carry out the functions of 
Post War Development plans in his District &c. 
Sri Nanda could have fairly expected that the Dis¬ 
trict Magistrate was not to take cognisance of the 
case and was not to try it himself. Further, as it 
appears from Rule 19, Orissa Police Manual, that 
it is practically a part of his duty to be in constant 
touch with the District Magistrate who is the 
Head of the Criminal Administration of the Dis¬ 
trict and of the Civil Supplies Department, he 
would be writing this letter in due course of dis¬ 
charge of his official duties. We will, therefore, 
accept the explanation submitted by Sri Nanda 
and drop the proceedings against him. 

(7) But the case of Sri Das and Sri Patnaik 
stands on a different footing. The passage in the 
letter “This is a spectacular case in which a large 
quantity of clothes was hoarded by the accused 
dealer (a Marwari merchant) by fabricating a false 
account of sale”, in our opinion, has a substantial 
tendency to interfere with the fair trial of the case, 
specially when the opinion of a very responsible 
and superior officer “that the accused has fabricat¬ 
ed a false account of sale” reaches the Magistrate 
trying the case. 

(8) The explanation, submitted by Sri Das and 
Sri Patnaik, that they were not at all actuated by 
any motive or intention to impede the fair trial of 
the case and that their only intention was that 
the trying Magistrate should expedite the healing, 
are not very material for the purpose of deciding 
the present case inasmuch as the position of law 
is very well settled in India that, for contempt pro¬ 
ceedings, the intention or motive of the contem¬ 
ner is not essential if really the writing has a ten¬ 
dency, or. in other words, is calculated to imnede 
the fair trial of the case. 

C9) I would first refer to a passage at p. 91 of 
Oswald on Contempt (3rd Edn. ). ' The passage 
runs thus: 

“All publications which offend against the dignity 
of the Court, or are calculated to prejudice the 
course of justice, will constitute contempt. 
Offences of this nature are of three kinds — 
namely, those which (1.» scandalise the court; or 
(2) abuse the parties concerned in causes there; 
or (3) prejudice mankind against persons before 
the cause is heavd. Under the first head fall 
hoels on the integrity of the Court, its Judges, 
officers, or proceedings; under the second and 
third heads anything which tends to excite pre¬ 
judice against the parties, or their litigation, 
while it is pending.” 

It appears from this that the writings, which 
are calculated to prejudice the Court of Justice, 
will constitute contempt. An intention is not an 
essential part of it. The matter stands more fully 

review of many decisions of Indian 
High Courts, by V. G. Ramacliandran, in his Book 
on Contempt of Court. At page 411, he says: 

“Good motive or intention for a publication which 
is in Contempt of Court does in no way purge 
the contempt. The test is not if one intended 
to Prejudice the case but if the words themselves 
tend to interfere with the due course of justice 
and calculated to prejudice the public or the 
Court.” 

He has, for this proposition, very much relied 
upon a decision of Mr. Justice Dawar of Bombay 
High Court — ‘In re Claridge 13 Cri LJ 461 (Bom) 
r A^. We also get the same view expressed in the 
case ol — Dcmibai Gengji v. Rowji Sojpal’, AIR 
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1937 Bom 305 (B). Wadia J., in that case, held 
that the intention of the writer might often be of 
secondary importance, that the question was al¬ 
ways what would be the eliect of the articles, if they 
would tend to distract and interfere with due and 
proper course of administration of justice. The 
same view also has been taken in the two Full 
Bench cases we will cite in the next point. 

(10) We do not think it necessary to discuss the 
matter any further and lake it to be a settled posi¬ 
tion of law in India in view of the fact that Mr. 
P. V. B. Rao concedes before us that the intention 
to impede fair trial of the case is not essential if 
the writing is likely, or has a tendency, to so in¬ 
terfere. 

(11) Mr. Rao strongly urges that Sri Das has 
committed no offence inasmuch as he had no know¬ 
ledge of the pendency of the case which is essen¬ 
tial for proceedings in contempt. We are defi¬ 
nitely of the view that this position of law is not 
acceptable. If a person making a publication, or 
responsible for the act, which is likely to interfere 
with the fair trial of the case, is aware that a pro¬ 
ceeding is imminent, then the offence is complete 
and it is not essential that the case must be pend¬ 
ing. A passage in the case of — ‘Rex v. Parke', 
(1903) 2 KB 432 (C) is very much telling in this 
connexion. At page 437, Wills J. observes: 

“It is possible very effectually to poison the foun¬ 
tain of justice before it begins to flow. It is not 
possible to do when the stream has ceased.” 

(12) This position of law was for examination in 
two Full Bench decisions in India reported in — 
‘Tuljaram Rao v. Governor of Reserve Bank of 
India’, AIR 1939 Mad 257 <D) and In re — ‘Subrah¬ 
manyan Editor, Tribune’, AIR 1943 Lah 329 (E). 
Leach, C. J. in AIR 1939 Mad 257 (Dj, observes: 

“To comment on a case which is sub-judice or to 
suggest that the Court should take a certain 
course in respect of a matter before it undoubted¬ 
ly constitutes contempt and honesty of motive 

cannot remove it from this category*. 

The criterion is not whether the Court will be 
influenced, but whether the action complained of 
is calculated to prejudice the course of justice.” 

His Lordship, relying upon the English case, 
categorically observes: 

“Similarly, to comment on a case which is about 
to come before the Court with knowledge of the 
fact is just as much a contempt as comment on a 
case actually launched.” 

The matter was more fully discussed and the opi¬ 
nion was more clearly expressed by Harries, C. J. 
in the Lahore case, referred to above. The perti¬ 
nent observations are: 

“In the class of cases of contempt of Court where 
anything is done which is calculated to interfere 
with the due course of justice or is likely to pre¬ 
judice the public for or against a party the 
essence of the matter Is the tendency to interfere 

with the due course of justice. The 

offence of contempt may be committed even if 
there is no proceeding or cause actually pending 
provided that such a proceeding or cause is im¬ 
minent and the writer of the offending publica¬ 
tion either knew it to be imminent or should 
have known that it was imminent. The ques¬ 
tion is discussed by Lord Hewart C. J. in — 
•Rex v. Daily Mirror (Editor)’, (1927) 1 KB 845 
at p 851 (F): 

“We are not called upon to consider the question 
whether there may be contempt of Court when 
proceedings are imminent but have not yet been 
launched. In the present case the question did 
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not arise, for there was a charge end there had 
been an arrest, and proceedings, therefore, had 
begun. Some day that question may have to be 
decided, and for the moment I will only refer 
to a passage in the judgment of the Court, con¬ 
sisting of Lord Alverstone C. J., Wills & Channel 
JJ., delivered by Wills J. in — ‘(1903) 2 KB 432 
at p 437 (C): Great stress has been laid by 

Mr. Danckwerts upon an expression which has 
been used in the judgments upon questions of 
this kind — that the remedy exists when there 
is a cause pending in the Court. We think un¬ 
due importance has been attached to it. It is 
true that in very nearly all the cases which have 
arisen, there has been a cause actually begun, so 
that the expression, quite natural under the cir¬ 
cumstances, accentuates the fact, not that the 
case has been begun, but that it is not at an end. 
That is the cardinal consideration. It is possi¬ 


ble very effectually to poison the fountain of jus¬ 
tice before it begins to flow. It is not possible 
to do so when the stream has ceased.” 


U3) The point again came up for discussion in 
the case of — ‘Emperor v. Choudhury’, AIR 1947 
Cal 414 (PB) (G) . Their Lordships, in that case, 
after discussing the position, did not express their 
opinion inasmuch as it was not necessary for them 
to dispose of the matter. Respectfully agreeing 
with the two Full Bench decisions, referred to above 
we are of the view that pendency of proceedings 
is not essential if the proceedings are imminent to 
the knowledge of the contemner. 


(14) The letter itself shows that the prosecution 
report is being sent herewith and there is a re¬ 
quest for speedy trial of the spectacular case. From 
this it is absolutely clear that Sri Das must have 
•the knowledge that the proceedings were, at least, 
imminent even though, in fact, he had not till then 
known that the proceedings were pending, while, 
in fact, the case had been taken cognisance^ of by 
the Sub-divisional Magistrate since 29-3-i952. 

(15) Mr. P. V. B. Rao contends that, according 
to the usual practice, the Sub-divisional Magistrate 
is simply to transfer and does not ordinarily try 
cases; as such, it cannot be said, according to him, 
that the District Magistrate was intending that the 
contents of the letter should reach the Magistrate, 
who was put in charge of the case for trial. It >s 
well known here that the Sub-divisional Magistrate. 
Cuttack, does, in fact, try cases after he finishes 
his dav’s work of taking cognisance and transferr¬ 
ing cases, and specially when a case is of some im¬ 
portance. The District Magistrate, therefore. 
ou°ht to expect that the Sub-divisional Magistrate 
is likely to try this case. Furthermore, as it ap¬ 
pears from the contents of the letter, the Dis¬ 
trict Magistrate ought to have expected that the 
cognisance had not till then been taken of the case & 
this letter is very likely to influence the Sub-divi¬ 
sional Magistrate in taking cognisance of the case, 
which act is a judicial act, and. as appears from 
the provisions of Section 204, Criminal P. C., is dis- 
cretionary witli the Sub-divisional Magistrate. 

Mr. Rao contends, in any view of the case, while 
Sri Das had not the intention of influencing the 
trial of the case in any manner whatsoever, it was 
after all a careless act on his part to have transmi¬ 
tted the letter to the Sub-divisional Magistrate 
with the endorsement “show this to S. D. M. for 
needful”, and that he was not then aware of the 
far reaching effect of the contents of the letter. 
While we appreciate the position that the District 
Magistrate had to pay attention to the multifari¬ 
ous duties arising during the course of hs func¬ 
tions as the Executive Plead of the District, it is 
not possible for us to ignore his responsibilities of 


paying adequate attention and care in the discharge 
of his functions as the Head of the Judicial Ad¬ 
ministration of criminal cases of the District. He, 
being a very experienced officer, must realise that 
any lapse on his part, in paying due attention to 
the daily duties in that capacity, may lead to seri¬ 
ous complications and repercussions, viewed from 
the higher standards of judicial administration. 

(16) The endorsement, “show this to S. D. M. for 
needful” on a letter . with the contents that the 
case is a spectacular one in which large quantities 
of clothes were hoarded by the accused dealer (a 
Marwari merchant), by fabricating a false account 
of sale, of course with a request for speedy trial 
may well mean to the Trying Magistrate that the 
case ought to end in conviction. 


(17) The act of Sri Patnaik, who was in charge 
of the current duties of the Sub Divisional Magis¬ 
trate on 23-4-1952, in transmitting this letter to 
the trying Magistrate, while he was on that very 
day transferring the case with an endorsement “To 
Trying Magistrate for needful” is more serious. In 
usual course, he must have read the letter, and, 
as is expected, he ought to have realised the im¬ 
plications of the contents and the influence it 
might exert upon the Magistrate before whom the 
accused, as recognised by all civilised jurisprudence, 
is certainly entitled to the fairest trial in a perfect¬ 
ly unbiased atmosphere. 

(18) I am, therefore, definitely of the view that 
the letter expressing the opinion of a superior 
Officer of the position of the Deputy Secretary to 
the Government (Enforcement) of Orissa that it 
is a spectacular case in which a large quantity of 
clothes was hoarded by the accused by fabricating 
a false account of sale, with the endorsement of I 
the District Magistrate “Show this to S. D. M. 
Sadar for needful”, and further containing simi¬ 
lar endorsement of the Sub-divisional Magistrate, 
when it reaches the Trying Magistrate, is bound 
to embarrass him and has a definite tendency 
of seriously affecting the fair trial of the case. The 
contemner No. 1, in having forwarded this letter 
to the Sub-divisional Magistrate when it is mani¬ 
fest from the contents of the letter that the fil¬ 
ing of the case was at least imminent if cognis¬ 
ance had not already been taken with the ^en¬ 
dorsement, as quoted above, knowing that the ouo- 
divisional Magistrate was to exercise a judicial 
discretion under S. 204, Criminal P. C., in taking 
cognisance of the case and that it is quite likely 
that the Sub-divisional Magistrate may himself 
try the case, “has undoubtedly committed the 
offence of contempt of Court.” 


T9) The contemner no. 3, Sri S. N. Patnaik, is 
) guilty of the offence of contempt of Court 
laving forwarded this letter to the Trying Magi^ 
te simultaneously while transferring the case 

trial. 

20) This is not the first instance of its kind. 

had had the sad experience of several cases 
ing the recent years with such attempt at ex- 
-iudicial interference with the administrate 
justice. This Court had to issue General Letter 
1 of 1949 (Criminal), dated 26-4-49 giving dire - 
J S any such extra-judicial interference 
* Home Department of the Government 
I issued letter dated 24-8-50 with similar direc 
.. " i n SD ite of our repeated wariyngs and 

actions, if such an act comes to our notice w ic^ 
i a definite tendency of interfere* with 
- trial we are definitely of the view that if 
do not take any serious nottce of su^ch an act 
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fair trial of the case free from any extra-judicial 
interference whatsoever. I, therefore, entirely agree 
with the order which is being passed by My Lord 
the Chief Justice. 

(21) JAGANNADHADAS, C.J.: (On 4-2-1953) The 
facts of the case have been fully set out in the judg¬ 
ment of my learned brother, who has also given 
in extenso the contents of the letter which is 
alleged t-o constitute contempt and has summaris¬ 
ed the gist of the explanation furnished by the 
three alleged contemners. It is, therefore, unneces¬ 
sary to repeat the same. Tnere can be no rea¬ 
sonable doubt that the communication of this let¬ 
ter to the Magistrate who was simultaneously be¬ 
ing placed in charge of the then pending criminal 
case for trial thereof constitutes serious contempt 
of Court. As the order-sheet in the Criminal case, 
filed before us, shows that cognizance of the case 
was taken bv the Sub-Divisional Magistrate, Shri 
K. C. Das, on 29-3-1952, on the report of the Super¬ 
visor of Supplies, Enforcement Department, and 
that on that very day, the summonses to the ac¬ 
cused therein were issued fcr 28-4-195'2. It also ap¬ 
pears from the order-sheet that on 23-4-1952, the 
accused persons appeared in Court and that the 
third contemner Shri S. N. Patnaik, who was in 
charge on that day of the current duties of the 
S. D. M., made over the case to Shri C. V. Murty, 
Magistrate, 1st class, for disposal according to law. 
On that very day, he also forwarded to the same 
Magistrate the letter in question with the endorse¬ 
ment “to trying Magistrate for needful ’. 


(22) The mischief of the letter arises from the 
statement therein that “this is a spectacular case in 
which large quantity of clothes was hoarded by 
the accused dealer (a Marwari Merchant), by fabri¬ 
cating false accounts of the sale.” Here are two 
categorical assertions as of fact, viz., (1) that large 
quantity of clothes was hoarded, and (2) that the 
modus operandi was the fabrication of false ac¬ 
counts for the sale. Obviously, these two ore is¬ 
sues of fact involved in the very case which was 
sent up to the 1st class Magistrate Shri C. V. 
Murty, for trial. A communication, therefore, of 
this letter to him through the channel of superior 
higher authorities, to whom in his executive capa¬ 
city he ife subordinate, is a course which has the 
necessary tendency to embarrass and lumper the 
trying Magistrate in the free and unbiased exer¬ 
cise of his judicial function. 


(23) Having regard to the contents of the let¬ 
ter, therefore, it is quite clear that the communi- 
cat on thereof to the trial Magistrate at the very 
time when the case was to be taken up consti¬ 
tutes a clear contempt of Court. The only ques¬ 
tion is who out of the three alleged contemners 
can be said to have been guilty of the contempt. 

(24) As regards the second alleged contemner, 
Shri S. Nanda, Deputy Secretary to the Govern¬ 
ment, Enforcement Department, I am prepared 
to accept his explanation that in view of the 
Book Circular No. 5 of the Government of Orissa. 
Home Department, marked Ext. A he addressed 
the letter to the District Magistrate not with re¬ 
ference to his judicial capacity but with refer¬ 
ence to his executive capacity and in order to 
convey the request for a speedy trial having re¬ 
gard to the circumstances. Eut I am not quite 
satisfied that it was proper for him to have 
made the request to the District Magistrate for 
intimating the result. 

In the context of the previous contents of the 
letter and the statement that it was a ‘specta¬ 
cular case’ fit < might well be taken to convey a 
hint that the District Magistrate is to keep an 
eye on the result of the case, though ostensibly, 


it may pass off as a routine matter, having re¬ 
gard to what he slates to be his normal duty to 
keep in touch with the District Magistrate with 
reference to his branch of the work. Even the 
request for a speedy trial emanating from a 
Deputy Secretary to the Government to the Dis¬ 
trict Magistrate and intended to be communicat¬ 
ed to the trial Mag strate, might well be a source 
of serious embarrassment to the trial Magistrate 
and affect the judicial discretion tnat he may be 
called upon to exercise when one or other of the 
parties to the case feel the necessity to ask for 
adjournments. 


The proper course to adopt in such situations 
where a speedy trial was called for, jS to instruct 
the prosecutor to apply in Court openly and for¬ 
mally, rather than to move through the executive 
machinery. This has been repeatedly pointed out 
by this Court, On the whole, however, since so 
far as the main portion of the letter, viz., the 
intimation of the opinion as regards the merits 

_ . _ . I « • X 


of the case are 


concerned, there is nothing to 
show that Sri Nanda wanted or knew it to be 
likely that it would be communicated as such to the 
trying Magistrate, I would give him the benefit 
of doubt and agree that the proceedings against 
him cjhou'rl be droonod. and it is ordered accord¬ 


ingly. 

(25) As regards the first £; the third alleged con¬ 
temners, the case stands on a different footing. The 
third alleged contemner is clearly guilty of con¬ 
tempt of Court in forwarding the letter in ques¬ 
tion to the trial Magistrate. He should have rea¬ 
lised that the contents of the letter have a clear 
tendency seriously to hamper the judicial func¬ 
tion of the Magistrate who was to try the case, 
inasmuch as it conveys the expression of opinion 
of the Deputy Secretary of the Government as 
to the alleged truth of the case, and as to the 
alleged false modus operandi for the commission 
of the offence. The cose of the alleged first 
contemner the District Magistrate, is sought to be 
distinguished on the ground that what he did, 
was only to forward the letter to the Sub-Divi¬ 
sional Magistrate, with the endorsement “for 
needful” and that it was thereby only intended 
that the Sub-Divisional Magistrate, who was not 
ordinarily expected to try the case, should bear 
the request as to speedy trial in mind, and trans¬ 
fer the case to a Magistrate whose file would 
not be heavy and who would be able to dispose 
of the case expeditiously. 


But as pointed out by my learned brother, it 
is the Sub-Divisional Magistrate that takes co¬ 
gnizance of a case and exercises the preliminary 
function ci summoning the accused to appear as, 
in fact, he has done in this case (v : de the order- 
sheet). Taking cognizance is not a mere routine 
or ministerial function. Section 204, Cr. P. C., 
shows that the Magistrate who takes cognizance 
of ari oftcnce is to issue summonses to the accus¬ 
ed only if, in his opinion, there is sufficient 
ground for proceeding. He, therefore, exercises 
o, judicial function even at that stage. As point¬ 
ed cut in — ‘Boywalla J. D. v. Sorab Rustomji 
Engineer’, AIR 1941 Bom 294 at p. 295 (H), the 
wording of S. 204, Cr. P. C.. seems to suggest that 
there may be a case in which a Magistrate has 
taken cognizance, but in which, in ills opinion, 
there is no sufficient ground for proceeding. It 
seems to follow by necessary implication that the 
Magistrate in such a case has the power to dis¬ 
charge the accused. If this view be correct — 
and I am respect fullv inclined to agree with it 
— it is quite clear that the communication of this let¬ 
ter even to the Sub-Divisional Magistrate him¬ 
self with the knowledge that in the ordinary course 


6 Orissa State v. Radhagobinda 

he is at least bound to take cognizance clearly 
constitutes contempt of Court. 

(26) Both the District Magistrate contemner 
No. 1 and the Sub-Divisional Magistrate, con¬ 
temner No. 3 justify their action by suggesting 
that they forwarded the letter sent by the Deputy 
Secretary to the Government to the trial Magis¬ 
trate, as a routine measure, in order to convey 
the request of the Deputy Secretary for ensuring 
the speedy trial. They assert that they had no 
intention of prejudicing the fair trial of the case 
on its merits. But, as pointed out by my learn¬ 
ed brother, it is well settled that it is the clear 
tendency of the letter and not the intention with 
which the sender has sent it, that is the determin¬ 
ing criterion in such cases. Some further ques¬ 
tion has been raised that the District Magistrate 
was not aware at the time that the case was al¬ 
ready taken cognizance of by the Sub-Divisional 
Magistrate. But this clearly is also immaterial 
as shown by my learned brother. I have, there¬ 
fore, no hesitation in agreeing with my learned 
brother in adjudging both the District Magistrate, 
contemner No. 1 and the Sub-Divisional Magis¬ 
trate, contemner No. 3, as being guilty of the 
offence of contempt of Court in respect df the 
criminal proceeding then pending or at least 
known to be imminent. 

(27) The only question that remains for consi¬ 
deration is, as to the nature of the punishment 
to be awarded. We are prepared to accept the 
statements of both the 1st and the 3rd opposite 
parties that they had no intention of prejudicing 
the fair trial of the case. But that cannot, by 
itself, be an extenuating circumstance. This is 
not the first instance of the kind that has come 
to the notice of this Court. In ‘Original Cr. Misc. 
case Nos. 3 and 5 of 1951 (Ori) (I)’, this Court 
had occasion to draw up proceedings in con¬ 
tempt against the then District Magistrate of 
Cuttack, and then Civil Supplies Officer, Cuttack, 
in connection with (1) a letter dated 24-2-51 ad¬ 
dressed by the District Magistrate, Cuttack, to 
the Sub-Divisional Magistrate, Athagarh, enclos¬ 
ing a complaint by the Assistant Civil Supplies 
Officer, Cuttack, for prosecution of an accused, 
and (2) another letter dated 19-3-51, addressed by 
the Civil Supplies Officer to the same Sub-Divi¬ 
sional Magistrate in connection with the same 
case. This Court while finding that these letters 
constituted contempt of Court, accepted the as¬ 
surance of the respective contemners that they 
had no intention to prejudice the course of fair 
trial, and in view of the apology tendered by 
them, directed the dropping of the proceedings by 
its order dated 1-8-51. (It may be noticed that in 
the present case before us any apology is con¬ 
spicuous by its absence). 

Some other instances of the kind have come up 
to the notice of the Court on its administrative 
side. In the year 1949, it was brought to the 
notice of this Court by the judgment of the 
Additional Sessions Judge, Gangam Na.yagarh, dat¬ 
ed 14-5-1949, in Cr. Misc. Case No. 20/49 that the 
Superintendent of Police, Puri, wrote a letter to 
the District Magistrate, while the criminal case 
was still pending in the investigation stage on 
the question whether the bail already granted to 
the accused was or was not to be cancelled cn an 
application on that behalf. That letter stated as 
follows: 

“Under the circumstances, I request you to give 

necessary instructions to the S. D. M. to cancel 

the bail-bonds of the accused.” 

On this, the judicial peskar of the District Magis¬ 
trate put up a note that “the trial Magistrate 
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may be informed to do the needful.” The addi¬ 
tional District Magistrate appears to have passed 
on that letter to the trial Magistrate with the 
order ‘Yes’. This matter was brought to the no¬ 
tice of the Court on its administrative side, but 
it being one of the earliest cases in this Court 
of such extra-judicial interference with the pend¬ 
ing magisterial proceedings, this Court did not 
initiate any contempt proceedings but thought it 
sufficient to issue a General Letter No. 1 of 1949 
(Criminal dated 26-4-1949) drawing the attention 
of the District Magistrates in the State to the 
position which arises in such cases, for their 
future guidance. 

That position was clarified there in the fol¬ 
lowing terms: 

“Any extra-judicial interference whatsoever di¬ 
rected towards influencing the manner of dis¬ 
posal of a pending case amounts to serious con¬ 
tempt of Court. A Court can be approached 
in one way only, that is, by a judicial applica¬ 
tion in proper form. Any instance of approach 
with reference to a pending case in any other 
manner must be immediately reported to the 
High Court.” 

It would appear that thereupon the Government 
also in the Home Department letter dated 24-8- 
1950, drew the attention of the Magistrate to the 
General Letter No. 1 of 1949 (Criminal) of this 
Court above referred to, and instructed that it 
should be duly observed. Once again so recently 
as in June 1952, the Sub-Divisional Officer, P. W. 
D., Gangpur, Sub-Division, wrote a letter to the 
2nd class Magistrate, Panposh, Sundergarh, about 
a case relating to theft of some Government Tele¬ 
phone Wire during the pendency of that case. 

This matter was brought to the notice of this 
Court on the administrative side, and once again 
this Court did not take notice of it to the extent 
of initiating proceedings in contempt. The Court 
contented itself with bringing the same to the 
notice of the State Government. If, in spite of 
such repeated instructions from the Court and 
of a previous instance when assurances of bona 
fide intention and apology were accepted, once 
again similar instances come to the notice of the 
Court, this Court would be failing in its responsibi¬ 
lity towards the criminal judicial administration of 
the State, if it took such instances lightly and 
dropped the proceedings without serious notice 
or merely accepted the assertion of bona fides and 
of absence of any deliberate intention. Indeed 
the very absence of deliberate intention pleaded 
which means the absence of deliberation, is the 
most insidious and disquieting feature in cases of 
this kind, and only shows a deplorable mental 
attitude on the part of the Magistrates who are 
responsible for such instances. They do not seem 
to realise that whenever in the course of their 
official duties they have to send a communication 
to a subordinate Magistrate relating to a criminal 
case pending before him, it is their primary res¬ 
ponsibility to make sure that nothing is conveyed 
which may have a tendency to embarrass such 
subordinate Magistrate in the discharge of am/ part 
of his judicial function. 

This Court realises that so long as there is a 
common machinery combining both the magis¬ 
terial and executive functions the position of offi¬ 
cers in that dual situation is one of very great 
difficulty. But this difficulty itself calls for 
greater vigilance on their part and on the pait oi 
the Government so long as the dualism is 
mitted to continue. Neither the existence of this 
dualism, nor the inherent difficulty of an officer 
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placed in that situation, can be taken to be an 
excuse or extenuation. On the other hand, it is 
a stronger reason for expecting from the execu¬ 
tive officers concerned greater discrimination and 
care, in such cases, and for the Court to take 
effective steps to take serious notice of such in¬ 
stances so as to prevent the recurrence thereof. 

(28) In the present case, we recognize that un¬ 
like in some of the instances previously noticed 
the letter concerned does not contain any direct 
instructions to the trial Magistrate as to any part 
of the judicial function which he has to dis¬ 
charge, but as already pointed out, it has the 
clear tendency seriously to affect the impartial 
trial of the case. There has been some attempt 
to show that the trial Magistrate was not in fact 
affected by the result in the discharge of his judi¬ 
cial function, but that is absolutely an irrelevant 
consideration in such cases. In the circum¬ 
stances, above noticed, we consider that we should 
give the contemners an opportunity of making 
their representation as regards the sentence to 
he awarded. 

(29) We accordingly adjudge both opposite 
party No. 1 and No. 3 guilty of contempt of Court, 
and have decided to direct them to appear in 
person before this Court to submit what they 
have to represent as regards the nature of the 
punishment to be awarded and to receive the 
judgment of this Court in so far as the sentences 
are concerned. 

(30) This will be posted on the 9th instant, for 
personal appearance and for passing of the sent¬ 
ence. Issue notices for personal appearance at once. 
(On appearance of party No. 1 and parly No. 3 
on 9-2-1*953 the Court ordered the following:) 

(31) JAGANNADHADAS C. J.: Mr. Das and Mr. 
.Pat naik, the Court had a judged both oi you as hav¬ 
ing been guilty of contempt. The considerations 
which have led us to the conclusion that a serious 
view thereof must be taken, have been fully set out 
in our judgment delivered last week. The 
Court will be failing in its duty towards the 
subordinate Courts, il it did not strive effectively 
to prevent the pollution of the stream of justice 
in those courts. We have accordingly thought it 
right to call upon you to explain why you should 
not be punished by a sentence of imprisonment. 
We have heard the Advocate-General on your be¬ 
half, & we have heard both of you personally. We do 
not find, however, that any adequate expression 
of regret has been expressed either by the Advo¬ 
cate-General on your behalf or by yourself. You 
have both only said in effect that if the law finds 
you to be guilty of contempt, you bow down 
to the judgment of the Court. We do not con¬ 
sider that to be any adequate expression of apo¬ 
logy. 

In the circumstances, we have felt constrained 
to take a serious view of what has been done. 
We have accepted your explanation that it was 
unintentional and in the course we propose to 
take, we do not wish to be understood as finding 
any of you guilty of any personal blemish or 
moral turpitude. The serious view we take, how¬ 
ever, is due to our feeling that the gravity of such 
an offence is not sufficiently appreciated in 
general. In order, therefore, to quicken the con¬ 
science and ensure the diligence of persons to 
whose lot it falls t-o discharge such fmictions but 
without sufficient deliberation, a sentence of im¬ 
prisonment appears to be the only appropriate 
course. We wish, however, to make it a token 
•punishment in this case. Hence we sentence each 


of you to simple imprisonment till the rising of 
the Court, and we rise now. 

(32) MOHAPATRA J.: I agree. 

B/H.G.P. Order accordingly. 
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H. Naik, Official Liquidator, Puri Bank, Peti¬ 
tioner v. Panchanon Das, Opposite Party. 

Money Suit No. 1G of 1951, D/- 27-3-1952. 

(a) Provincial Insolvency Act (1920), S. 46 
— “Mutual dealings” — Interpretation of — 
Set-off — Suit by Official Liquidator of Bank 
against depositor on overdraft account — 
Overdraft allowed on security of fixed depo¬ 
sits of depositor — Claim of set-off by depo¬ 
sitor — Companies Act (1913), S. 229. 

Mutual credit or mutual dealings sim¬ 
ply mean reciprocal demands which must 
be naturally terminated in a debt. Where 
there are reciprocal demands available by 
one party against the other in the same 
capacity, it is a clear case in which a set- 
off is a matter of course. (Para 15) 

A suit was filed by an Official Liquida¬ 
tor of a Bank against a depositor for re¬ 
covery of overdraft amount due in respect 
of current, mutual and open account. The 
overdraft facilities were allowed on the 
security of the depositor’s fixed deposits 
with the bank. The depositor claimed a 
set-off in respect of the amounts payable 
to him under the fixed deposits. 

Held (1) that the case must be taken to 
be one of mutual dealings between the 
parties, since there were reciprocal de¬ 
mands, which must in the normal course 
terminate in a debt owing by one party 
to the other. The depositor was entitled 
to a set-off as claimed inasmuch as S. 46, 
Provincial Insolvency Act is applicable to 
winding up proceedings by virtue of S. 
229, Companies Act; Case law Ref. 

(Para 15) 

(2) the fact that the fixed deposits had 
not matured by the date of the application 
for winding up did not affect the charac¬ 
ter of the fixed deposit as a debt payable 
by the bank to the depositor, and could not 
deprive the depositor of the equitable re¬ 
lief by way of set-off in respect of the fix¬ 
ed deposits. (Para 16) 

Anno: Provincial Insolvency Act, S. 46 N. 1; 
Companies Act, S. 229 N. 12. 

(b) Civil P. C. (1908), O. G, R. 2 — Matter 
depending on legal view to be taken on certain 
undisputed facts — Mere allegations and cross- 
allegations in the pleadings should not be 
treated as sufficient to deprive the party to a 
right to relief if otherwise made out. 

(Para 15) 

Anno: C. P. C., O. 6, R. 2 N. 9. 

(c) Limitation Act (1908), Art. 85 — Open, 
mutual and current account — Test. 

(Quaere) : Whether the criterion of 
shifting balances is the test for an open, 
mutual and current account, as that term 
is used under Art. 85. (Para 15) 

Anno: Lim. Act, Art. 85 N. 3, 13. 

G. Jena and U. N. Rath, for Petitioner; R. 
N. Sinha, for Opposite Party. 
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JUDGMENT: This is a suit filed by the 
Official Liquidator of the Puri Bank for re¬ 
covery of an amount of Rs. 7988-5-0 from the 
defendant alleged to have been aue in respect 
of the current, mutual and open account No. 
202 of the defendant in the Balasore Branch 
of the Puri Bank. The defendant was admitted¬ 
ly a person having a current account with the 
said branch of the Puri Bank. In addition to 
having a current account, he made certain 
fixed deposits and was allowed overdraft faci¬ 
lities for double the amount thereof, on the 
security of the said deposits. The two fixed de¬ 
posits are evidenced by Exts. B and B-l and 
are for Rs. 2000/- each. Ext. B is dated 17-10- 
1944, and Ext. B-l is dated 21-9-45. That they 
were pledged as security for the overdraft ac¬ 
count is evidenced by Ext. C dated 23-10-45. 
These facts are not disputed. The amount now 
sued for is what is due in respect of the said 
overdraft account with interest without any 
adjustment of the fixed deposits. The defen¬ 
dant does not dispute the correctness of the 
principal amount shown in the account as hav¬ 
ing been advanced to him, nor does he dispute 
that the claim is in time. His defence is two¬ 
fold: (1) That the interest should have been 

calculated at Ih per cent and not at 9 per cent 
as has been claimed in the plaint: (2) That the 
moneys due to him under the fixed deposit re¬ 
ceipts, Exts. B and B-l have in fact been ad¬ 
justed as against his overdraft account and 
that he is liable to pay only the balance. (3) 
That even if the adjustment is found not to be 
a fact or not to be valid and binding on the 
liquidator, he is entitled as a matter of law to 
a set-off in respect of the amounts payable to 
him under the said fixed deposit receipts. 

(2) So far as the dispute regarding interest 
is concerned, the defendant relied upon a letter 
Ext. A dated 18-9-45 written by the Secretary 
of the Bank to the defendant which shows that 
in respect of the fixed deposit amount, the de¬ 
fendant will get 7 per cent and that in respect 
of his over-draft account, he will pa:/ 71- per 
cent. The advocate for the plaintiff-liquidator 
accepts the genuineness of this letter and states 
that he is willing to have the interest as from 
the date of this letter recalculated with refer¬ 
ence to the terms of this letter. Ext. A and to 
reduce the claim in the plaint accordingly. Be¬ 
fore therefore passing a decree in this case this 
recalculation will have to be made as above. 

(3) The main question raised in this case is 
about the truth of the factum of adjustment 
pleaded by the defendant. On behalf of the 
Bank, learned counsel for the liquidator does 
not accept this adjustment as true. He also 
raises the plea that the adjustment is not valid 
and binding for two reasons, (a) By the date 
of the alleged adjustment, neither of the fixed 
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deposits under Exts. B and B-l had matured 
and the Secretary, who is said to have made 
tne adjustment of the unmatured deposits had 
no authority to do So, without the orders of the 
Managing Director. Therefore the said adjust¬ 
ment is not valid and binding on him; (b) The 
application for winding up of the Bank was 
admittedly made on 24-7-47 and the adjustment 
is alleged by the defendant to have been made 
by the Secretary on 25-7-47. Hence the same 
is not valid and binding, unless the Court 
sanctions it. 

(4) As regards the truth of the alleged ad¬ 
justment, the parties have gone to trial and 
the defendant on whom the burden of proof 
lies has in the first instance examined himself 
as D. W. 1 and has marked Exts. A to K. The 
plaintiff has examined P. W. 1 and P. W. 2 
and has marked Ext. I. 

(5) Broadly stated the defendant’s evidence 
is to the following effect. The two fixed depo¬ 
sits evidenced by Exts. B and B-l covering Rs. 
4,000/- and another fixed deposit of Rs. 1000/- 
which he had with the Bank of Calcutta, were 
all given as security for the overdraft account 
in the Puri Bank which the defendant required 
for his business. He stopped his business in the 
year 1947. He received the demand Ext. K and 
wrote a letter to the Secretary of the Bank*. 
Ext. D dated 24-7-47 informing him that he 
cannot any longer run his business and re¬ 
questing him to adjust his fixed deposits 
against the overdraft accounts and to let him 
know what further money remained to be paid 
by him. To this he received a reply from the 
Secretary, Ext. D-l of the same date, inform¬ 
ing him that he was busy at the moment and 
would send him a reply in a few days. He 
therefore went in person to the Bank on 25-7- 
47. The Secretary attended to him and made 
the necessary adjustments between the over¬ 
draft account and the fixed deposits. The 
Secretary noted all the adjustments in the 
pass-book of the defendant relating to his over¬ 
draft account. The defendant also says (in 
cross-examination) that to the best of his re¬ 
collection, endorsements were also made on the 
back of the fixed deposit receipts showing the 
adjustment. The Secretary who has been exa¬ 
mined as P. W. 1 while accepting that the letter 
Ext. D dated 24-7-47 was received by him and 
that he sent his reply. Ext. D-l, of the same 
date, denies that the defendant came to him 
on the 25th or that he made any adjustments 
of the fixed deposits, as against the over-draft 
account, on the 25th or on any other date. 

The best evidence of this adjustment would 
naturally have been (1) the pass-book of the 
defendant for the defendant’s over-dralt ac¬ 
count in which according to him all the ad¬ 
justment entries have been made and also (2) 
the original fixed deposit receipts which ac¬ 
cording to him would contain endorsements o> 
discharge presumably signed by him. It must 
be noted at this stage that it is the plaintiff 
who in the normal course would have the cus¬ 
tody pf the fixed deposit receipts on either 
footing, i.e., on the accepted footing that the 
fixed deposits were security, or on the disputes 
footing that the fixed deposits had been adius.- 
ed and discharged. The plaintiff has according¬ 
ly nroduced these documents marked as Exis. 

B and B-l. Exts. B and B-l do not show any 
endorsements of discharge. The defendant ha' 
not nroduced the oass-book relating to ms 
current over-draft account, which in the nor^ 
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mal course should have been with him. To ac¬ 
count therefore for these two circumstances, 
which would prima facie go against him, the 
defendant challenges the genuineness of Exts. 
B and B-l and comes out with a definite case 
that on a subsequent date, viz., in March, 1948, 
he went to the Bank to pay a sum of Rs. 80/- 
towards his debt and that the pass-book was 
then handed ever to the Secretary lor making 
necessary entries therein. His case is that the 
pass-book has ever since remained with the 
Bank and that it has not been returned and is 
now being suppressed. Thus, the two subsidiary 
questions of fact that have been raised with 
reference to the plea of adjustment are (1) Are 
the two documents, Exts. B and B-l genuine? 
and (2) Dees the pass-book of the defendant 
remain with the plaintiff, who does not produce 
it. 

(6-11) (After considering the evidence his 
Lordship proceeded :) In view of the above 
circumstances, and particularly having regard 
to the fact that the pass-book relating to the 
overdraft account has not been produced by 
the defendant and the fact that his case as to 
the retention of that pass-book by the bank has: 
not been made out, and also in view of the fact 
that the fixed deposit receipts, Exts. B and B-l 
do not bear any endorsements of discharge 
and the defendant has not made out his plea 
that Exts. B and B-l are not the original re¬ 
ceipts, I have come to the definite conclusion 
that the plea of adjustment as a fact raised 
by the defendant cannot be accepted as true. 

(12) The next question that arises is whether 
even if the adjustment pleaded is true, it is 
valid and binding. The two fixed deposits 
which were for three years each, matured ad¬ 
mittedly on 7-8-1947, and 21-9-1948. The alleg¬ 
ed date of adjustment is 25-7-47, i.e., clearly 
before the dates cf maturity. It is the case of 
the plaintiff that the amounts payable under 
the fixed deposits were not available to be 
paid or adjusted before the maturity, except on 
the specific sanction of the Managing Director. 
He says so in his chief-examination. Though 
there has been some kind of cross-examination, 
on the point, it has not been specifically and 
elinchingly directed towards it. Neither side 
has called for or produced the rules of the Bank 
to shoy: whether or not the Secretary had in¬ 
dependent authority in this behalf. But Ext. A. 

♦ ho letter filed on behalf of the defendant and 
relied upon by him as regards the variation of 
the interest, indicates that even for that vari¬ 
ation, the Managing Director’s sanction was re¬ 
quired. I am, therefore, prepared to accept the 
evidence of P. W. 1 that the fixed deposits 
could not be adjusted before the maturity 
without the specific sanction of the Managing 
Director. Indeed, this may also be taken to 
have been realised by the defendant, because 
he has given evidence that when he met the 
Managing Director on one occasion at Bala- 
sore, he had a talk with him in the presence 
of the Secretary which resulted in the letter, 
Ext. A granting reduction of interest on the 
overdraft account. According to him, it \va s on 
that very occasion that he nrooosed to the 
Managing Director to permit him'to adjust the 
fixed deposits whenever required even before 
maturity and he says that the Managing Direc¬ 
tor agreed to it. This portion of the story cannot 
be believed, because, if that is true, there is no 
reason why the letter- Ext- A which relates to 
the same conversation, does net in terms, re¬ 


fer to this matter also which was equally im¬ 
portant. I would, therefore, hold that the 
authority of the Managing Director was re¬ 
quired ior adjusting the lixed deposits under 
Exts. B and B-l before maturity and that such 
authority has not been made out in this case. 
Therefore the adjustment made by the Secre¬ 
tary even if true, is not valid and binding on 
the liquidator. 

(13) The further point raised for the plain¬ 
tiff is that under S. 168, Companies Act, the 
order of winding up dates back to the date of 
the application and that no transaction subse¬ 
quent to that date is binding cn the liquidator, 
except with the specific sanction of the Court. 
As has been already stated, the application 
lor winding up in this case was made on 24-7- 
47 and the alleged adjustment was effected on 
25-7-47. The adjustment therefore, if true, 
cannot be v31id and binding unless the Court 
sanctions the same. The defendant suggests 
that the sanction should now be granted. But 
there is absolutely no reason in this case, why 
this adjustment, even if true, should be sanc¬ 
tioned at this stage. Obviously having regard 
to the proximity of the dates, such an adjust¬ 
ment, if true would be open to the suspicion 
that it is Some hasty and collusive attempt tc 
defeat the general body of creditors by a 
fraudulent preference. 

(14) I am therefore definitely of the opinion 
that the adjustment pleaded was not true as 
a fact and that even if true, it is unauthorised 
and cannot be sanctioned by the Court. 

(15) The next question however remains as 
to whether or not in spite of the absence ci 
any adjustment, the defendant is entitled to a 
set-off against his dues, for the amount due to 
him under the fixed deposit receipts, Exts. B 
and B-l. The defendant’s advocate relies on 
S. 229, Companies Act read with S. 46, Provin¬ 
cial Insolvency Act. Section 229, Companies 
Act is as follows: 

“In the winding up of an insolvent company, 
the same rules shall prevail and be observed 
with regard to the respective rights of 'secured 
and unsecured creditors and to debts prov¬ 
able and to the valuation of annuities and 
future and contingent liabilities as are in 
force for the time being under the law of 
insolvency with respect to the estates of 
persons adjudged insolvent; and all persons 
who in any such case would be entitled to 
prove for and receive dividends out of the- 
assets. of the company may come in under 
the winding up, and make such claims against 
the company as they resnectively are entitled 
to by virtue of this section.” 

Section 46, Provincial Insolvency Act is as 
follows: 

“Where there have been mutual dealings 
between an insolvent and a creditor proving 
or claiming to prove a debt under this Act, an 
account shall be taken cf what is due from 
the one party to the other in respect of such 
mutual dealings and the sum due from the 
other party and the balance of the account., 
and no more, shall be claimed or paid on 
either side respectively.” 

The argument on behalf of the defendant is 
that the debt due by the defendant to the Bank 
and the amount due by the Bank to the defen¬ 
dant in respect of the fixed deposits are- 
mutual dealings between the insolvent Bank 
and the defendant in his capacity as debtor as 
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well as creditor and that therefore he is entitled 
to a set-off' in respect of the two inasmuch as 
S. 46, Provincial Insolvency Act is applicable 
to winding up proceedings by virtue of S. 229, 
Companies Act above quoted. It is contended 
on behalf of the plaintiff that there is here no 
question of any mutual dealings, but only the 
case of moneys advanced on the security of 
fixed deposits. 

He also relies on the fact that while the 
plaint in terms was based on the allegation 
that there was a mutual open and current 
account between the bank and the defendant, 
the defendant in his written statement repu¬ 
diated it. So far as this last argument is con¬ 
cerned, I do not think that in a matter like 
I this, which depends on the legal view to be 
taken on certain undisputed facts, mere allega¬ 
tions and cross-allegations in the pleadings 
should be treated as sufficient to N deprive the 
party to a right to relief if otherwise made cut. 

I In fact, if the plaintiff relies on the denial of 
the defendant in his statement, the defendant 
can equally rely upon the affirmance of the 
plaintiff in his p aint. It has also been 
attempted to be argued on behalf of the plain¬ 
tiff that there can be no question of mutual 
accounts, unless the transactions between the 
two are such as to result in shifting balances, 
ilt appears to me that it is unnecessary to go 
into the question whether or not the criterion 
of shifting balances is the test for an open 
mutual and current account, as- that term is 
used under Art. 85, Limitation Act. What is 
necessary for the present purpose is whether 
or not dealings between the plaintiff and the 
defendant in this case faff within the category 
of the ohrase “mutual dealings” under S. 46, 
Provincial Insolvency Act. The leading case on 
the subject is — ‘Rose v. Hart’, (1818) 129 ER 
477 (A) to be found also in the II Volume of 
Smith’s Leading Cases, p. 271, 12th Edition. It 
would appear from a consideration of that case 
and the cases following the same, for instance 
— ‘Naoroji v. Chartered Bank of India’, (1868) 
,3 C.P. 444 (B) and — ‘Palmer v. Day’, (1895) 
;2 QB 618 (C), that mutual credit or mutual 
dealings simply mean reciprocal demands 
which must be naturally terminated in a debt. 
There can be no doubt that with reference to 
that test the present case must be taken to be 
one of mutual dealings between the parties, 

!since there are reciprocal demands, which must 
• in the normal course terminate in a debt 
owing by one party to the other. 

The present is a simple case which is not in 
any way complicated by considerations whether 
the debt on one side is an individual debt and 
on the other side either a joint debt or a debt 
in the representative capacity or of some other 
different character. See for instance, — ‘Nur 
Husan v. Mt Ghulam Zohra’. AIR 1922 Lah 222 
(D); — ‘Alliance Bank of Simla v. Mohan Lai’, 
AIR 1927 Lah 228 (E); — ‘Verappa Chettiar v. 
J. V. Pirrie’, AIR 1940 Mad 436 (F) and — 
'Travancore N. & Q. Bank Ltd. v. Cyril Gill 
and John Stanley Goodwin’, AIR 1941 Mad 622 
(G). In fact, the above cases themselves clearly 
show that in a case where there are reciprocal 
demands available by one party against the 
other in the same capacity, it is a clear case 
of mutual dealings in which a set-off is a 
matter of course. The case in — ‘Sundara- 
varadan v. R. Narasimha Chari’, AIR 1940 Mad 
266 (H) is also a clear authority in favour of 
this position. 


(16) The only point about which I have had 
some doubt on this portion of the case is whe¬ 
ther the fact that at the date when the appli¬ 
cation for winding up has in fact been made, 
viz., 24-7-47, the two fixed deposits had not 
matured and were not therefore payable on 
that date, would make any difference. The 
leading case in — ‘(1818) 129 ER 477’ (A), 
relies on the English statutory provision which 
refers to “mutual debts between the bankrupt 
and any other person ‘at any time before’ such 
person becomes bankrupt” indicating that the 
date of becoming bankrupt which in the present 
case must be taken to be the date of application 
for winding up order, would be the material 
date. That the date of the insolvency would be 
material for the purpose of set off would also 
appear from a case in — ‘Radha Kishen v. 
Gangaram Radha Kishen’, AIR 1914 Lah 317 
(I), where an assignment of a debt after the 
commencement of the insolvency, though the 
debt itself was one which arose before the 
insolvency, was not recognised as being avail¬ 
able for set off. It appears to me however that 
the principle as to the right to set off being 
determined with reference to the date of the 
bankruptcy, does not stand in the way of the 
defendant in this case. The fact that the fixed 
deposits had not matured by the date of the 
application for winding up does not affect the 
character of the fixed deposit as a debt payable 
by the bank to the defendant. It may be only 
a future debt and not a present debt by that 
date, but it is a debt none-the-less at the date of 
the bankruptcy and there is no reason why it 
should not stiff be available for set off as a 
debt. All that the leading case in — ‘(1818) 
129 ER 477 (A)’ requires is that there must be 
credits on each side, which must in their nature 
terminate in debts. On this principle, a deli¬ 
very of property with directions to turn it into 
money has been considered as a credit available 
for set off though in fact the property had not 
been so converted bv the date of the bank¬ 
ruptcy. See — ‘(1895) 2 QB 618 (C). A future 
but ascertained debt cannot stand on a worse 
footing. 

I can see therefore no reason for depriving 
the defendant of the equitable relief by way 
of set off in respect of the fixed deposits though 
in fact, the deposits had not matured. Indeed, 
it appears to me that the case in — ‘Baker v. 
Lloyd’s Bank Ltd.’, (1920) 2 KB 322 (J) is a 
case where a set-off was allowed in respect of 
a debt which may be called a future debt by 
the relevant date. Similarly the case in — 
‘Gibson v. Bell’, (1835) 131 ER 1303 (K) and 
also the case in — ‘Alsager v. Currie , (1843) 
152 ER 1402 (L) would also on facts appear 
to be cases where the set-off was allowed in 
respect of debts which by the date of the 
bankruptcy must be considered to be future 
debts. I am therefore of the opinion that m the 
present case, the defendant would be entitled 
to a set-off in respect of the fixed deposit 
amounts under Exts. B and B-l, though they 
had not matured by the date of the application 
for winding up. and though the factum ot 
adjustment pleaded by him is found not to have 

been proved. 

(17) Having regard to the letter, Ext. A 
dated 18-9-1945, interest payable on the fixea 
deposit amounts would be 7 per cent a ? fr( J™ 
the date of that letter, but no interest will run 
from the date of the application for winding up. 
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(18) In the result, therefore, the plaintiff will 
have a decree for an amount to be recalculated 
on the basis of my findings above as regards 
the right to a set-off and the interest payable 
on the overdraft account and on the fixed 
deposit amounts with reference to Ext. A dated 
18-9-1945. Since the defendant has set up a 
plea of adjustment, which has not been substan¬ 
tiated on facts, and which has occasioned the 
trial he will pay the costs of the plaintiff in 
the suit, though he has succeeded on the point 
of law raised. 

B/G.M.J. Order accordingly. 


A. I. R. 1954 ORISSA 11 (Vol. 41, C. N. 3) 
NARASIMHAM AND MOHAPATRA JJ. 
Artatran Alekhagadi Brahma and others, 
Plaintiffs-Appellants v. Sudersan Mohapatra 
and others, Defendants-Respondents. 

Second Appeal No. 203 of 1948, D/- 29-7- 
1953, against the judgment of Sub-J., Puri, 
D/- 4-3-1948. 

(a) Civil P. C. (1908), S. 92 — Suit against 
alienees — (Religious endowment — Aliena¬ 
tion) — AIR 1934 Pat 584, Dissented from. 

In the case of a public endowment, it is 
the sebait alone who can represent the 
deity to bring a suit for recovery of pos¬ 
session of the properties improperly alie¬ 
nated by a sebait; other members of the 
public have got only the remedy under the 
provisions of S. 92, Civil P. C. or under S. 
54, Orissa Hindu Religious Endowments 
Act for removal of the trustee guilty of 
mal-administration and for the appoint¬ 
ment of a new trustee who alone can re¬ 
present the deity. Any other person, how¬ 
ever interested he may be in the endow¬ 
ment, is not entitled to represent the deity 
in such a suit. Case law discussed. 

(Paras 5. 9) 

Anno: C. P. C.,. S. 92 N. 2, 9, 28. 

(b) Civil P. C. (1908), S. 92, O. 1, R. 8 — 
Suit against third parties. 

A suit by persons representing all the 
villagers under O. 1, R. 8 in their capacity 
as worshippers of a public deity in the 
village, to set aside the alienation made by 
the ‘marfatdar’ in favour of third persons 
is maintainable. But plaintiffs are not en¬ 
titled to possession of the property in dis¬ 
pute; only the ‘marfatdar’ is . entitled to 
possession of the property on behalf of the 
deity. AIR 1917 Mad 112 (FB); AIR 1940 
Mad 81, Ref. (Paras 11, 12, 13) 

Anno: C. P. C., S. 92 N. 2, 28, O 1, R. 8 
N. G. 

B. N. Das and C. B. Mohanty, for Appel¬ 
lants; B. Mohapatra and S. Misra, for Respon¬ 
dents. 

CASES REFERRED TO : 

(A) (’05) 32 Cal 129: 31 Ind App 203 (PC) 

(B) (’27) AIR 1927 Cal 244: 99 Ind Cas 917 

(C) (’38) AIR 1938 Pat 394: 175 Ind Cas 218 

<D) (’31) AIR 1931 Cal 776: 135 Ind Cas 273 

<E) (’34) AIR 1934 Pat 584: 152 Ind Cas 302 

<F; (’28) AIR 1928 PC 16: 55 Cal 519 (PC) 


(G) (’42) AIR 1942 Cal 99: ILR (1941) 2 Cal 

477 

(H) (’49) AIR 1949 Cal 199 

(I) (’17) AIR 1917 Mad 112: 40 Mad 212 (FB) 

(J) (’40) AIR 1940 Mad 81: 189 Ind Cas 749 

(K) (TO) 5 Ind Cas 901: 20 Mad LJ 151 

MOHAPATRA J.: This is a plaintiff’s Second Ap¬ 
peal against the judgment and decree dated 4-3-48, 
of Sri B. K. Patra, Subordinate Judge of Puri in 
Title Appeal No. 10/47. Admittedly the deity 
(plaintiff 1> Artatran Alekhagadi Bramha is the 
owner of the property in dispute. Plaintiffs 2 to 
19 are the villagers of the village in which the deity 
is situate. The suit is for a declaration that the 
sale deed dated 4-1-44, executed by defendant 3 in 
favour of defendants 1 and 2 is invalid as not being 
for justifying necessity of the deity. The plain¬ 
tiffs have prayed lor confirmation of plaintiff’s 
possession in respect of the property in suit. The 
plaintiffs allege that the deity is a public one and 
that the villagers had founded the deity and are 
marfatdars. For performing Sebapuja of the deity 
they have brought defendant 3 from mouza Benu- 
pada. 

According to the plaintiffs, therefore, it is the 
villagers who are the marfatdars of ihe deity and 
defendant 3 is merely in the position of a servant. 
The present suit was brought on behalf of all the 
villagers represented by plaintiffs 2 to 19 under the 
provisions of Order 1, Rule 8, Civil P. C., and the 
permission of the Court under the said rule was 
also obtained. 

(2* The defence plea was that it was defendant 
3 who founded the deity and he is the marfatdar; 
plaintiffs 2 to 19 have no right to represent the 
deity and the suit must fall as being not maintain¬ 
able and ihe transaction dated 4-1-44 is for justify¬ 
ing necessity of the deity. 

(3) The case had a chequered career and it will 
not be out of place to give a short history of the 
case. The learned Munsif who first tried the 
case held the deity to be a public one and that there 
was no legal necessity for executing the transac¬ 
tion in favour of defendants 1 and 2. The learned 
Munsif decreed the suit even though he did not 
come to a definite finding as to whether defendant 
3 or the villagers were the marfatdars. His judg¬ 
ment was based on the position that plaintiffs 2 
to 19, even though they are mere worshippers, can 
maintain the suit as defendant 3, by his own con¬ 
duct, made himself unfit to bring the present suit. 

In appeal, it was found that it was only a mar¬ 
fatdar who could maintain a suit of this nature 
to set aside an alienation; the villagers cannot 
effectively represent the deity and as such, the suit 
is to fail if plaintiffs 2 to 19 are not marfatdars. 
In this view, therefore, he remanded the entire 
case for disposal in accordance with law and direct¬ 
ed the Munsif to come to a clear finding as to whe¬ 
ther plaintiffs 2 to 19 are the marfatdars of the 
deity. 

The learned Munsif. after remand, found that the 
villagers are the marfatdars and even went on to 
find as a position of law that nnv worshipper, in¬ 
terested in an endowment, is entitled to maintain a 
suit of this nature. The learned lower appellate 
Court in his judgment, which is under appeal be¬ 
fore us, has found as a matter of fact that it is 
defendant 3 who is the marfatdar and plaintiffs 2 
to 19 are not. On the position of law on a review 
of many cases he has come to the decision that the 
marfatdar alone can maintain the suit and. as such, 
he has dismissed the plaintiff’s suit. 

(4) It is to be mentioned here that the two find¬ 
ings remain unchallenged and final, that the deity 
is a public deity and that the transaction was for 
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no legal necessity. Mr. B. N. Das, appealing on 
behan ot ihe piaintifis-appeilants, lias taken up 
two points: ( 1 ) that the learned lower appellate 
Couro lias gone wrong in coming to the finding 
that defendant 3 aione is the marfatdar; and (ii* 
that even tr:e villagers as worshippers of the deity 
ha-.e got the right to represent the deity as defen¬ 
dant 3 has by his own conduct disqualified himself 
to bring the suit. 


The first point seems to be a question of fact 
which is concluded by the finding of the lower ap¬ 
pellate Court. In the Current Settlement record 
of rights in respect of the properties standing in 
the name of the deity, defendant 3 has been record¬ 
ed as the marfaUlar. Defendant 3 is also record¬ 


ed as the marfatdar of the deity in the Revisional 
Settlement Khacian. These two records of rights 
raise a strong presumption that defendant 3 is the 
marfatdar. The lower appellate Court was also 
impressed with the position that the Kabalas in 
respect of the lands purchased by the deity stand 
in the name of defendant 3 as marfatdar. Thi 


s 


directly militates against the theory set up by the 
plaintiffs that defendant 3 was merely a servant. 

Mr. Das very strongly relies upon the position 
that the Bijesthali (Seat) of the deity stands record¬ 
ed in tne name of the deity through the villagers 


as marfatdars in the Current Settlement. In the 
Revisional Settlement Bijesthali is recorded in the 
name of Gangadhar Mohapatra. the Zamindar of 
the village. The learned lower appellate Court 
has considered this aspect of the case and has come 
to a definite finding that 


“In these circumstances the explanation offered 
by defendant 3 regarding the circumstances un¬ 
der which the Bijesthali of the deity was not 
recorded in his name either in the R. S. or C. S. 
Khatian appears to me to be satisfactory”. 

In the face of these findings, therefore, the first 
point taken up by Mr. Das fails. 


(5) But the second point seems to have consider¬ 
able force and requires closer scrutiny. I will first 
of all refer to a decision of their Lordships of the 
Privy Council reported in — Jagadindra Nath v. 
Rani Hemanta Kumari Debi\ 31 Ind App 203 (PC> 
(A). There the sebait, being a minor at the time 
when the cause of action for the suit arose, brought 
the suit within 3 years after.his attaining majority 
and wanted to rely upon the provisions of Section 
7, Limitation Act; the defence plea taken in the 
case was that the idol being the plaintiff, the suit 
was barred by limitation and the minority of the 
sebait was immaterial. 

Their Lordships made a very categorical observa¬ 
tion which is as follow’s: 


“But assuming the religious dedication to have 
been of the strictest character, it still remains 
that the possession and management of the de¬ 
dicated property belong to the sebait. And this 
carries with it'the right to bring whatever suits 
are necessary for the protection of the propertv.. 
‘Every such right of suit is vested in the sebait, 
not in the idol.” ’ 

In this view of the matter, their Lordships al¬ 
lowed the plaintiff protection under Section 7 of 
the said Act as the sebait was a minor when the 
cause of action arose. This observation is a strong 
support for the contention that it is the marfatdar 
and marfatdar alone in whom the right to sue vests 
who can bring a suit on behalf of the deity; and 
any other person, hov/ever interested he may be 
in the endowment, is not entitled to represent the 
deity in a suit. 

(6) A similar case came up before Chotzner J. in 
— ‘Kalimata Debi v. Nagendra Nath’, AIR 1927 Cal 


244 (B), where a suit was instituted by Sri Sri 
Kalimata Debi, the public deity, by her next friend, 
Srimati Basant Kumari Debi, one of the worship¬ 
pers of the said deity, for declaration that the deed 
oi alienation executed by the marfatdar is not bind- 
ing on idol. His Lordship relied on the observa¬ 
tion made by their Lordships of the Privy Council 
to come to the conclusion that it was the sebait 
alone and no one else who could institute a suit 
on behalf of the deity. 

He, however, made some observations to the effect 
that: ' 

“Had the position been that Nagendra in his ca¬ 
pacity of shebait had definitely declined to insti¬ 
tute the suit, it might perhaps have been Basant 
as the next friend of the idol to have taken his 
place, but in the absence of any such refusal it 
seems to me that neither Easanca nor the idol 
are competent.” 

It is clear from the above observation of Chotzner 
J. that he entertained doubt about the position 
when the real shebait would refuse to institute a 
suit. 

(7) But a very categorical and emphatical pro¬ 
nouncement has been made by Agarwala J. in — 
•Kunj Behari v. Shyam Chand’ AIR 1938 Pat 394 
(C). The reasons given by his Lordship in sup- 
pert of his decision seem to carry much force. This 
was a case of public endowment in a suit for re¬ 
covery of a part of the trust property which had 
been alienated by the sebait. The suit was ins¬ 
tituted not by sebait Radhagovinda but by one 
Jyoti Lai Goswami describing himself as the future 
sebait and the son of Radhagobinda. Sebait Ra- 
dhagobinda was made a party as defendant 4. His 
Lordship observed that in the case of religious en¬ 
dowment it was the sebait alone representing the 
deity who could bring a suit for recovery of the 
part of the trust property from the hands of a 
stranger-alienee from the sebait. The only re¬ 
medy of the public is to bring a suit under Section 
92. Civil P. C.. for the removal of the trustee who 
effected the alienation. 

His Lordship distinguished the case of ‘Girish 
Chandra v. Upendra Nath’, AIR 1931 Cal 776 (D), 
wherein it was held that the worshippers or the 
other members of the public who are interested in 
the endowment could maintain such a suit on the 
ground that the case was in respect of a private 
endowment. Mr. Das, appearing on behalf of the 
appellants, has drawn our attention to a Division 
Bench case of the Patna High Court reported in 
—‘Radha Krishnaji v. Rameshwar’, AIR 1934 Pat 584 
(E). He argues that this Division Bench case, to 
which Agarwala J. was also a party, was not placed 
before his Lordship while deciding the case reported 
in — ‘A. I. R. 1938 Pat 394 (C). In the Division 
Bench case, the endowment was a private one ana 
the person who brought the suit on behal.: of die 
idol was the de facto manager of the public en¬ 
dowment though he was not appointed manager 
in accordance with the terms of the endowmen . 

Their Lordships decided that in such a case the 
de facto manager was competent to bring a sins 
against a lessee on the ground that the lease was 
illegal In that case, their Lordships went further 
to make an observation relying upon the decision 
reported in —‘Abdur Rshim v. Mahomed Barkat ah , 
AIR 1928 PC 16 (F) that in the case of public ana 
charitable endowment any person who was interes - 
<?d in the trust was entitled to maintain a suit lor 
a declaration that alienations made by the trustee 
are not binding on the trust. With great respec . 
we would observe that the case before the:r Lor - 
ships of the Privy Council was entirely of a din- 
erent nature and the quotation of the above obsei' 
vation of their Lordships was not fitting in wm- 

v i 
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the case before their Lordships in the Division 
Bench case. 

The Privy Council case was not whether any other 
member of the public or worshippers could effec¬ 
tively represent the deity, or in a suit to set aside 
alienation by marfatdar the deity could be repre¬ 
sented only by a marfatdar. In that case 5 mem¬ 
bers of the Mohammedan public prayed for re¬ 
covery of the wakf property from the alienees on 
the ground that the alienation was illeagl. The 
•defence contention that such a suit was barred un¬ 
der the provisions of Section 92, Civil P. C. w T as 
negatived anu the suit was held maintainable. The 
case reported in ‘31 Ind App 203 (PC) (A)' was 
not placed before their Lordsnips for the obvious 
reason that the suit was not by any deity. 

In our view, the case reported in — ‘AIR 1934 
Pat 584 (E)’ does not give us any assistance for the 
decision of the present case on account of two 
reasons (1) that the case before them was a pri¬ 
vate endowment and (2) that the suit was brought 
by the de facto manager on behalf of the deity. 
Exactly the same view was taken by a Division 
Bench of the Calcutta High Court in the case re¬ 
ported in — ‘AIR 1331 Cal 776 (Dh There their 
Lordships observed that a person interested in a 
private trust as a member oi the family for whose 
spiritual benefit the worship of the idol was esta¬ 
blished and who had further the prospect- of hold¬ 
ing the office of sebait could maintain a suit 
. challenging the alienations of debuttar property 
by a sebait. 

Their Lordships also referred to the decision re¬ 
ported in — 'AIR 1328 PC 16 (F)\ We would dis¬ 
tinguish that case also on the same ground that 
it was in respect of a private endowment ana the 
suit was brought by the members cf the family for 
whose spiritual benefit the worship of the idol was 
established and further that they were also in the 
line of succession of the ollice of the sebait. To 
our mind, as it appears, in cases of this nature a 
distinction has got to be made between the public 
•endowment and the private endowment. The pri¬ 
vate endowments are established primarily, if not 
.solely, for the spiritual benefit and worship of the 
members of the family who are deeply interested 
in the deity. 

In such a case the worshippers are ouite limited 
in number. And furthermore in the case of pri¬ 
vate endowments the remedy provided under Sec¬ 
tion 92, Civil P. C., or as a matter of that, under 
Section 54 of the Orissa Hindu Religious Endow¬ 
ments Act, for the removal of the trustees on ac¬ 
count of maladministration of the Endowment 
properties, is not available. But in the case of a 
public endowment, the persons interested in the 
worship are usually too numerous. To allow such 
a right to any member of the public interested in 
The endowment to bring a ‘suit on behalf of the 
deity’ as representing the deity and thereby mak¬ 
ing the deity bound by such action will be, in our 
opinion, too dangerous. 

AToreover, another specific remedy is open to the 
members of the public interested in the institu¬ 
tion to bring a suit under the provisions of Section 
92, C'vil P. C. for the removal of the trustee and 
appointment of a new trustee who can effectively 
bring a suit on behalf of the deity and bind the 
deity by the result of such a suit. 

(3) We would, in this connexion, refer to another 
decision of the Calcutta High Court reported in 
— ‘Tarit Bhusan v. Sridhar Salagram’, A. I. R. 
1942 Cal 99 (G) arising out of a case in respect of 
private endowment wherein the same question also 
cropped up for decision, that is, whether the deity 


can be represented by the sebait alone or any other 
member of the public. This was a case brought 
by the deity represented by the sebait wherein the 
defence taken was that the suit was barred unaer 
the provisions of Order 9, Rule 9, Civil P. G\, un 
account of the reason chat there was a previous suit 
on the same cause of action brought by the deity 
represented by any other member of the family in¬ 
terested in the endowment which was dismissed 
for default. 


Pal J. in an elaborate judgment alter review of 
decisions on the subject, enunciated the principle 
that ordinarily a sebait alone could represent the 
deity; but if the sebait persistently refuses to bring 
a suit to set aside an alienation or that by his own 
conduct he had made himself unfit for bringing 
such a suit any other person interested in the deity 
can bring such suit only by appointment ol Court on 
the analogy of the provisions of next friend un¬ 
der Order 32. Civil P. C. In that case, there being 
no such appointment by Court, the plea under O. 
9. Rule 9 was negatived on the ground that the 
previous suit will not bind the deity. Nasim Ali 
J. who was also a member of the Bench, in a sepa¬ 
rate judgment, G,d not go so far as to observe that 
any other member of the family coula represent 
the deity by appointment of Court, but lie negativ¬ 
ed the plea in defence under Order 9, R. 9, on the 
ground that in the previous suit the deity was not 
represented. 


The view of Pal J. was, however, confirmed in a 
subsequent decision cf the Calcutta High Court 
reponcl in — ‘Manamohan Haidar v. Dibendu 


ProsacT, AIR 1949 Cal 
ships have laid down 


199 vK> wherein their Lord- 
the principle that: 


“Where there is a shebait in existence, right of 
suit is in the shebait and no one else can bring a 
suit on behalf of the idol. The idol is a juri¬ 
dical person and has the right to sue, but it is 
a person in an ideal sense, and the suit has to 
be brought through some representative. 


Where there is a proper representative, name¬ 
ly, the shebait, in existence, he is the only person 
competent to sue on behalf of the idol, unless 
his interest is adverse to that of the idol, or be¬ 
cause of quarrels and conflicts between the diff¬ 
erent shebaits, or because the wishes of the deity 
with respect to a particular course of action have 
to be separately ascertained, some other person 
is to be appointed by the Court to represent the 
idol. Where there is no shebait, it is open to 
any person interested in the religious foundation 
to bring a suit as the next friend of the idol 
with the permission of the Court.” 


Tills again was a case of private endowment. 

(9) On a review of the above decisions & for the 
reasons given above in our view, in the case of a 
public endowment, it is the sebait alone who can 
represent the deity to bring such a suit for re¬ 
covery of possession of the properties imoroperly 
alienated by a sebait, and other members of the 
public have got the remedy under the provisions 
of Section 92. Civil P. C. or under Section 54, Orissa 
Hindu Religious Endowments Act for removal of 
the trustee guilty of maladministration and for 
the appointment of a new trustee who alone can 
represent the deity; and in the case of a private 
endowment, we would, with great respect, accept 
the view expressed in the decision quoted above of 
— ‘AIR 1949 Cal 199 (H)\ In this view of the mat¬ 
ter, therefore we find that plaintiffs 2 to 19 are 
not entitled to represent the deity (plaintiff 1) in 
the present suit as they are not marfatdars of the 
public endowment. But this does not dispose of 
the case. 
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(10) We are further to examine whether plain¬ 
tiffs 2 to 19 have any other independent rights as 
worshippers, apart from representing - the deity, 
to bring such a suit in their own name and on 
their own behalf for challenging the illegal aliena¬ 
tion by the sebait. ' 

In this connexion, we will quote a passage from 
the judgment of Pal J. in the case reported in — 
‘AIR 1942 Cal 99 (G)’ which has clearly brought 
a distinction between the nature of those two 
classes of suits: 

“In my judgment there is a very substantial dis¬ 
tinction between a suit by certain interested per¬ 
sons as such in their own name, and, at least 
in form, on their own behalf, and a suit by a 
person in the name of the idol and as its next 
friend. In the former case the consequences of 
the suit will be binding only on the persons su¬ 
ing or on the persons whom they represented in 
form (O. 1, R. 8, Civil P. C.). In the latter case 
the idol itself will be affected as a juristic per¬ 
son and it is therefore a question frought with 
grave consequences demanding serious considera¬ 
tion as to who should be allowed to represent 
the idol in such a suit.” 


There is thus a clear distinction that in one set 
of case where the worshippers come in the capa¬ 
city of merely as worshippers and not represent¬ 
ing the deity, the decision will not be binding on 
the deity, but in another case where the deity is 
properly represented through sebait the decision is 
binding against the deity. 

(11) Let us examine the decisions on the point 
as to any other worshipper to bring a suit challeng¬ 
ing such an alienation. We will first of all refer to 
a decision of the Full Bench of the Madras High 
Court reported in — ‘Venkata Ramana A^\angai 
v. Kasturiranga’. AIR 1917 Mad 112 (I), wherein 
two of the worshippers of the public temple pur¬ 
porting to sue on behalf of themselves and others 
under O. 1, R. 8, Civil P. C. instituted a suit for 
declaring invalidity as against the temple of a 
perpetual lease granted by the committee to the 
archakas. The nature of the case seems to be exact¬ 
ly similar as in the present. Their Lordships held 
that such a suit was maintainable. Indeed the 
only plea taken against the maintainability of the 
suit was that the suit was barred under the provi¬ 
sions of S. 92, Civil P. C. 


The suit was brought not on behalf of the deity 
but by the worshippers in their capacity as well. 
Manifestly, therefore, no such plea of representa¬ 
tion of the deity could be raised. The only plea 
of bar under S. 92, Civil P. C-, having been nega¬ 
tived it was decided that the worshippers had the 
right to bring suit challenging the right of aliena¬ 
tion in respect of the public endowment. But we 
will with great respect, quote some observations 
made by Seshagiri Ayyar J. in his referring judg¬ 
ment appearing at page 117 of the report: 

“The provisions which bear on the questions are. 
(a) O. 1, R. 8, Civil P. C- (b) S. 92 of the same 
Code, & (c) Ss. 14 and 18, of Act 20 of 1863. In 
my opinion, these provisions are mutually exclu¬ 
sive. An individual may have a right of suit 
irrespective of any of these provisions, when his 
civil right in relation to a trust is interfered 

with. 


If a man is denied access to a temple or mosque 
for purposes of worship, he can resort to a Court 
to establish his right. ‘If the property of the 
institution is wasted or alienated, pnma facie the 
collective body of worshippers can sue on behalf 
of the trust’. ‘Order 1, R. 8 is designed to consoli- 


date this right of action and to confer the 
position of ‘dominus litis’ on a few who obtain 
the sanction of the Court to represent others 
equally interested.” 

The observation made by a very eminent Judge 
of India is entitled to great weight. This decision 
has been uniformly followed in the Madras High 
Court in cases of this nature where some of the 
worshippers having obtained an order under O. 1, 
R. 8 are allowed to maintain a suit for declaration 
of the invalidity of the improper alienation of 
public debuttar property. A similar case came up 
before Patanjali Shastri J. (as he then was) in 
— ‘Subramania Ayyar v. Maya Kone', AIR 1940 
Mad 81 (J), Patanjali Shastri J. (as he then was) 
the eminent Judge, relying upon the aforesaid deci¬ 
sion observed: 

“A suit by certain persons on behalf of all the 
villagers for a declaration that the suit property 
belongs to the temple in that village; that cer¬ 
tain alienations thereof by the pujaries are void 
and not binding on the institution is maintain¬ 
able apart from the provisions of S. 92.” 


In agreement to the views expressed by their 
Lordships of the Madras High Court in the afore¬ 
said cases, we find that the present suit brought 
by plaintiffs 2 to 19 in their capacity as belong¬ 
ing to the same village and as worshippers of the 
deity for declaring the alienation to be null and 
void is maintainable. This view of ours gains 
much support by reference to the Privy Council 
decision reported in — ‘AIR 1928 PC 16 (F)\ re¬ 
ferred to above. As we have already observed, 
5 members of the Mohammedan public were al¬ 
lowed to maintain a suit challenging the aliena¬ 
tion made by the Mutwalli of wakf property. In¬ 
deed the only plea taken before their Lordships 
was a plea of bar under S. 92, Civil P. C., but never¬ 
theless no other plea of maintainability of the suit 
on the ground that the worshippers have no ‘locus 
standi’ to maintain such a suit was taken and we 
may safely take it as it was accepted by the coun¬ 
sel appearing for the parties and by their Lord- 
ships of the Privy Council that such a plea could 
not be entertained. 

(12'> In conclusion, therefore, we find that the 
suit by plaintiffs 2 to 19 in representing all the 
villagers under O. 1, R. 8 in their capacity as wor¬ 
shippers of the public deity Sri Artatran Alekhagadi 
Bramha to set aside the alienation made by the 
marfatdar (defendant 3) on 4-1-44 in favour of de¬ 
fendants 1 and 2 is maintainable. As we have al¬ 
ready mentioned that the finding that the trans¬ 
action is not suuported by justifying legal neces¬ 
sity of the deity remained unchallenged and final, 
the sale deed dated 4-1-44 executed by defendant. 
3 in favour of defendants 1 & 2 is therefore declar¬ 
ed as invalid and not binding on the deity. 


(13) But as to the form of the decree on our 
iding that defendant 3 is the marfatdar and 
*intiffs 2 to 19 are only worshippers of the 

ity,^ plaintiffs 2 to 19 are not entitled to pa¬ 
ssion of the property in dispute; defendant 3 is 
titled to possession of the property on beha 

the deity, P (Vide — ‘Subramania Aiyar v. Naga- 
thna Naicker’, 20 Mad LJ 151 (K). If defendant 3 .s 
,t in possession of the disputed property he will be 
titled to recover possession by virtue of this 
cree if the possession be with defendants 1 an 
or plaintiffs 2 to 19, defendant 3 on recovery ot 
ssession will possess the property on ■ , 

e deity and for the benefit of the deity merely 

a marfatdar. 

(14) The appeal is, therefore, allowed and the 
dgment and decree of the lower appellate Court 


f 

Imdad Ali Khan v. Sardar Khan (Mohapatra J.) 
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are set aside. Plaintiffs 2 to 19 will be entitled to 
costs throughout as against defendants 1 and 2. 

I agree. 

Appeal allowed. 


(15) NARASIMHAM J.: 
B/D.H.Z. 


A.I.R. 1954 ORISSA 15 (Vol. 41, C. N. 4) 
PANIGRAHI C. J. AND MOHAPATRA J. 

Imdad Ali Khan and others, Defendants-Ap- 

pellants v. Sardar Khan and ethers, Plaintiffs- 
Respondents. 

First Appeal No. 3 of 1948. D/- 10-3-1953, 

from a decision of Dist. J., Cuttack, D/- 10-12- 
1947. 

(a) Civil P. C. (1908), S. 92 — Trust for 
public purposes. 

On ceremonial occasions Mahommedan 
public of adjoining villages collecting to 
say their prayers in the mosque — Regis¬ 
tered deed of Ekararnama executed in 
favour of Mahommedan public at large — 
Mosque located in a Kutcha House, execu¬ 
tant being unable to bear the expenses of 
reconstructing the mosque into a Pucca one 
allowing the Mahommedan public at large 
to rebuild the mosque at their own ex¬ 
penses and agreeing in the document itself 
that the public at large would be entitled 
to manage the affairs of the mosque — 
The Mahommedan public at large making 
the mosque Pucca at their expense by rais¬ 
ing subscriptions from the public — Held 
that the mosque, in question, was a public 
institution, and endowment of land was 
real Wakf in favour of this public institu- 
tlon - (Para 3) 

Anno: Civil P. C., S. 92 N. 5. 

(b) Muhammadan Law — Wakf _ Vesting 

of property. & 

Once the V/akf is validly created, the 
properties vest in the Almighty. AIR 1922 
PC 123; AIR 1923 PC 44 (2), Rel. on. ““ 

(Para 3) 

la ^ S - K Jj a! l and L - K - Dasgupta, for Appel¬ 
lants; M. S. Rao, for Respondents. 

CASES REFERRED TO: 

S iVr? 1922 PC 123: 44 Mad 831 ( p C) 

(B) ( 23) AIR 1923 PC 44 (2): 50 Cal 329 (PC) 

MOHAPATRA J.: This is a defendants’ First 
Appeal against the judgment dated 10-12-1947 of 

f r * c - c * °? ari ’ District Judge, of Cuttack in a suit 
biouglit under Section 92, Civil P. C„ by 3 Mahom- 
medans representing the public for the reliefs of 
removing the defendants from the mutwalliship of 
the endowment alleged to be a public endowment 
and of settling a scheme for the management of 
the altairs of the alleged endowment. Defendants 
2 and 3 are minors represented by their father de¬ 
fendant 1. The grounds for removal of the de- 
lendants from the mutwalliship and for settlement 
of a scheme are that the defendants have com¬ 
mitted several acts of mal-administration and mis¬ 
management of the affairs of the mosque and the 
properties attached to it with an area of 10.25 acres 
of land which were also endowed to the mosque. 
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(2) The defence, in short, is that the ancestors of 
the delendants had constructed the mosque and 
another nearer ancestor of the defendants also 
made an endowment of the aforesaid 10.25 acres of 
land to the mosque; the mosque being a private 
endowment, the suit, as such, is not maintainable; 
and that they are not liable to be removed nor are 
they liable to render accounts. 

(3) Ex. A is a wakfnama executed by Rahemudad 
Khan, ancestor of defendants, on 23-io-l&9l in res¬ 
pect of the aforesaid 10.25 acres of land in favour 
of the mosque. Relying upon the recitals in Ex 
A, the learned Court below has found that it is 
Dost Muhammad, an ancestor of the defendants, 
who was the founder of the mosque, and that 
Rahemudad Khan, another nearer ancestor of the 
delendants, also had endowed this 10.25 acres of 
land to the mosque. The learned Court below has 
rightly concentrated his attention at the first in¬ 
stance on the question whether the mosque itself 
is a public institution or merely a private mosque 
constructed by \ the forefathers of the defendants, 
in addition to his reliance upon the evidence ad¬ 
duced on behalf of the plaintiffs, the learned Court 
below was much impressed with the evidence ad¬ 
duced on behalf of the defendants to the effect that 
previously the villagers of 5 adjoining villages us¬ 
ed to collect to say their prayers in this mosque: 
and some years ago the villagers of 2 villages had 
constructed their own mosque and the villagers of 
another village are now constructing a mosque; & on 
ceremonial occasions Mahommedan public of 2 or 

3 villages assembled in this mosque to say them 
prayers. J 1 11 

It has to be observed also that the mosque is not I 
constiacted m the founder’s house. Another im-| 
port am. piece of evidence in this connexion is Ex.! 

°i tne year 1925, which is a registered deed of : 
ekararnama executed by Mahamamd Ali Khan 
2 and .° Majidunnisa in favour of Mahommedan 
public at large. We get it from the recitals of 

p, 1 L d ! C v mei l 1 lat the mosc l ue tin then was locat- 
c. in a Kutcha house, and the executant being un¬ 
able to bear the expenses of reconstructing the 
mosque into a Pucca one allowed the Mahommedan 
public at large to rebuild the mosque at their own 
expenses and agreed in the document itself that 
the public at large would be entitled to manage 
tne affairs oi the mosque. The evidence alsols' 
very clear that it is the Mahommedan public atl 
large who made the mosque Pucca at their expenses’ 
b> raising subscriptions from the public. 

b , 00ks of account (Exs. 5 and 6) have been 
tendeied in evidence to clarify how the subscrin- 
tions were collected and how the expenses were met 
for reconstructing the mosque. From this convhic- 
mg piece of evidence the learned Court below was 
right in coming to the conclusion that in fact the 

Rirther' a public institution, and, 

? „ h . ei « t , t the endowment of ten seres and 
twenty-five decimals of land was a real Wakfnama 
in favour of this public institution. Relying upon 
the two decisions of their Lordships of the Privy 
Council reported in - 'Vidya Varuthi Thirtha 
Swamigai v. Baluswami Ayyar’, AIR 1922 PC 123 

PC 44 n ?2) mwh R , ahlm v - Naraya Das', AIR 1923 
PC 44 (2 1 <B), the learned Court below has rightly 

come to the conclusion that once the Wakfis valid! 

ly created, the properties vest in the Almighty 

(4) Indeed the defendants are denying the public 
rights of the institution and of the properties and 
asserting their own. Furthermore they dlny of 

Rn? g t^ , y ° f hav >ng kept any accounts a7a? 

d i » C ° Urt b ® Iow ’ flndin e that defen- 

dan s 2 and 3 are minors, has disallowed the prayer 

of the plaintiffs for removal of the Mutwallis, but 
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he has passed a decree for settling a scheme for 
the purpose of administration of the trust and has 
invited the parties to submit their own respective 
schemes. We do not find any reason to disagree 
with this view of the learned Court below. But we 
should observe that on a careful reading of Ex. A 
(Wakfnama) of the year 1891 by which Rahemu- 
dad Khan has endowed the properties in favour of 
the mosque, v/e are clearly of opinion that by 
the terms “the usufruct of the property would meet 
the necessary expenses of annual thatching and 
repairs”, the original author of the endowment 
never meant that the heavy expenses of the costly 
festivities of the Mahommedan public would also 
be met out of the usufruct. 


We construe the necessary expenses, as indicat¬ 
ed by the executant, to mean “the annual repairs, 
the daily lighting oi' the mosque and the expenses 
of Pesh Imam.” The executant also intended to 
make provision for the maintenance of the Mut- 
wallis from out of the balance of the usufruct after 
defraying the expenses essential for the upkeep of 
the institution. This he manifestly meant by way 
of paying the remuneration of the Mutwallis. We 
would, therefore, direct the learned District Judge, 
while settling the scheme, to bear in mind that he 
.should make some provision for the remuneration 
of the Mutwallis from the balance cf the usufruct 
after defraying the necessary expenses, such as, 
daily lighting, annual repairs and the costs for en¬ 
gaging a Pesh Imam. He should also consider that 
if the costs for maintaining the Pesh Imam will 
become too heavy to leave sufficient balance to¬ 
wards the remuneration of the Mutwallis, he 
should direct the public to contribute by way of 
subscriptions towards some portion of the expenses 
for the maintenance of Pesh Imam. With these 
observations, therefore, we dismiss the appeal but 
without costs. 


(S') PANIGRAHI C. J.: 
C/D.H.Z. 


I agree. 

Appeal dismissed. 


A. I. R. 1954 ORISSA 16 (Vol. 41, C. N. 5) 

PANIGRAHI C. J. 

Sidheswar Panda (Accused), Petitioner v. 
The State. 

Criminal Revn. No. 223 of 1952, D/- 18-3-53, 
from order of Magistrate, 1st Class, Hindol, D, 

28-2-1952. 

Forest Act (1927), Ss. 26 (f) and (g) and 69 
— Hindol (Assam) Forest Rules, R. 97 — (Evi¬ 
dence Act (1872), S. 114). 

The Hindol Forest rules at best raise a 
presumption that in the absence of evid¬ 
ence, it shall be presumed that _ they are 
Government property; but this is only a 
rule of evidence and the accused cannot be 
convicted on a mere presumption. In cases 
under Forest Act it is the duty of the pro¬ 
secution to establish that some timbers had 
been felled and removed from the Govern¬ 
ment forest, and that the timbers in pos¬ 
session of the accused corresponded to the 
logs illegally removed from the Govern¬ 
ment forest. The failure of the accused to 
explain satisfactorily does not relieve the 
prosecution of the burden to prove that the 


logs constituted Government property and 
had been illegally removed. (Para 2) 

Anno: Forest Act, S. 26 N. 4, 5; Evidence Act, 
S. 114 N. 7. 

R. Das. for Petitioner; Govt. Advocate, for 
Opposite Party. 


ORDER: The petitioner has been convicted 
under R. 97 of the Hindol Forest Rules read 
with S. 26 (f) and (g), Forest Act and sen¬ 
tenced to pay a fine of Rs. 50/- in default to 
undergo R. I. for one week. The facts proved 
against him in brief are that he was found in 
possession of 31 pieces of sal timber on 17-7-51. 
The forester Paramananda Das suspected that 
these might have been removed from the Gov¬ 
ernment forest and demanded the production 
of permit from the accused. The accused said 
that he had got the timber logs from one Mr. 
Naylor under a permit and that the logs had 
borne hammer marks. No permit was produced 
and the prosecution evidence is that there were 
no hammer marks. On these facts, the peti¬ 
tioner, along with 4 others, was prosecuted for 
a forest-offence but the other persons have been 
acquitted by the Magistrate and the petitioner 
alone was found guilty of being in possession 
of forest produce without a permit. 


(2) The trial court itself remarks “there is 
absolutely no evidence on record to show that 
the seized timbers were felled or removed from 
any Government Forest by any one of the 
accused persons.” In the absence of any evi¬ 
dence that these logs were Government pro¬ 
perty, I fail to understand how the conviction 
af the petitioner can stand for illegal removal 
af forest produce from a reserved area. The 
rules at best raise a presumption that in the 
absence of evidence, it shall be presumed that 
they are Government property, but this is- only 
a rule of evidence and the accused cannot be 
convicted on a mere presumption. It was the 
duty of the prosecution to establish that some 
timbers had been felled and removed from the 
Government forest, and that the timbers in 
possession of the accused corresponded to the! 
logs illegally removed from the Government! 
forest. I am not satisfied that the prosecution 
has established any connection between the 
logs seized and the Government forest logs. It 
may well be that the accused may have 
obtained these logs from elsewhere outside the 
Hindol area. It may also be that he had failed 
to explain wherefrom he had obtained them, it 
does not therefore follow that the failure oi t e 
accused to explain satisfactorily relieves 
prosecution of the burden to prove that these 
constituted Government property and had been 
illegally removed. I would therefore hold that 
the offence has not been brought home to the 
accused and that his conviction cannot stand. 

This revision is accordingly allowed and the 
conviction and the sentence of the petitioner 
must be set aside, and the fines if paid must 
be refunded: and the sale-proceeds of the logs 
shall be paid over to the petitioner. 


J/H.G.P. 


Revision allowed- 




fc. 
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A.I.R. 1954 ORISSA 17 (Vol. 41, C. N. 6) 

PANIGRAHI C. J. AND MOHANTY J. 

Gopi Tihadi, Plaintiff, Appellant v. Gokhei 
Panda and another. Defendants, Respondents. 

Second Appeal No. 177 of 1948, D/- 4-8-1953, 
from the decision of Dist. J., Cuttack, D/- 
28-1-1948. 

(a) Civil P. C. (1908), Ss. 100 and 107 — 
Appreciation of evidence by the appellate 
Court. 

It is not correct to say that in all cases 
the view of the trial Court should be 
regarded as infallible. But if the evidence, 
taken as a whole supports the view taken 
by the trial Court, the appellate court 
should not, except for very compelling 
reasons, set aside that finding even if it 
takes a different view of the evidence. The 
reason is that the Judge of the first instance 
has the advantage of seeing the witnesses 
and observing the manner in which they 
give their evidence, which is not revealed 
by the written record of that evidence. 

(Para 8) 

Where the view taken by the trial Court 
approximates nearer the truth and is more 
in accord with the probabilities, the High 
Court in second appeal will not disturb the 
finding of the trial Court where the lower 
appellate Court has fallen into an error of 
record and has reversed that finding on a 
wrong estimate of the oral evidence. 

(Para 8) 

Anno: C.P.C., S. 100 N. 13; S. 107 N. 14. 

(b) Contract Act (1872), S. 23 — Public 

policy. # 

A Court cannot invent a new head of 
‘public policy’. A contract may be declared 
unlawful on the ground that it is contrary 
to public policy, because it has been either 
enacted or assumed to be, by common law, 
unlawful and not because a judge or a 
court had a right to declare that it is, in 
his or their view, contrary to public policy. 
He must find the facts and he must decide 
whether the facts so found do or do not 
come within the principles of public policy, 
recognised by the law, which the suggested 
contract is infringing or is supposed to 
infringe. What is contrary to public policy 
must be determined by well-established 
principles of law and not by the fine-spun 
speculations of social reformers or visionary 
theorists. (Para 11) 

Anno: Contract Act, S. 23 N. 12, 13. 

(c) Hindu Law — Marriage — Presumption 

— Payment of bride price if affects validity — 
(Contract Act (1872), Ss. 23 and 65) — 

(Evidence Act (1872), Ss. 101 to 103). 

(i) A marriage is presumed to be in the 
Brahma form until the contrary is proved; 
and the party alleging it to be in the Asura 
form has to prove that there was a sale of 
the bride. 

(ii) Even if a bride-price is paid the 
marriage itself does not become invalid. 

(Hi) The injunctions of the Smritis 
against the acceptance of a bride price are 
only directory, and an infringement of the 
texts does not render the marriage invalid. 
1954 Ori.13 & 4 


(iv) The custom of receiving bride-price 
has been so well established throughout the 
country that it is too late in the day to 
invalidate a marriage on the ground of 
public policy, nor can such marriage con¬ 
tracts be held to be immoral or illegal in 
the absence of a statutory enactment ex¬ 
pressly prohibiting the custom. 

(v) If a marriage has been solemnised 
the Courts will not help a suitor to recover 
back the money paid by him under such a 
contract, but if the agreement remains exe¬ 
cutory the Court will direct the recovery of 
the amount paid as bride price, though no 
suit for specific performance of the contract 
will be entertained. Case law discussed. 

(Para 22) 

Anno: Contract Act, S. 23 N. 16, 32; S. 65 
N. 1; Evidence Act, Ss. 101 to 103 N. 41. 

M. S. Rao, for Appellant; B. Mohapatra, for 
Respondents. 

CASES REFERRED TO: 

(A) (1875) 44 LJ Ch 705: 19 Eq 462 

(B) (’99) 22 Mad 398: 26 Ind App 113 (PC) 

(C) (’70) 5 Beng LR 395: 14 WR 154 

(D) (’84) 10 Cal 1054 

(E) (’05) 1 Cal LJ 261 

(F) (’18) AIR 1918 Cal 457: 27 Cal LJ 451 

(G) (’ll) 9 Ind Cas 161: 15 Cal WN 408 

(H) (T9) AIR 1919 Pat 316: 4 Pat LJ 542 

(I) (1905) 74 LJKB 620: (1905) 2 KB 123 

(J) (’26) AIR 1926 Pat 582: 5 Pat 646 

(K) (’37) AIR 1937 Pat 330: 169 Ind Cas 901 

(L) (’49) AIR 1949 Pat 250: 27 Pat 287 

(M) (’09) 3 Ind Cas 554: 32 Mad 185 

(N) (’18) AIR 1918 Mad 444: 41 Mad 197 

(O) (’24) AIR 1924 Mad 692: 78 Ind Cas 572 

(P) (’70) 7 Bom HCR 122 

(Q) (’87) 11 Bom 412 

(R) (’98) 22 Bom 658 

(S) (’09) 3 Ind Cas 748: 33 Bom 411 

(T) (’20) AIR 1920 Bom 225: 44 Bom 446 

(U) (TO) 6 Ind Cas 465: 32 All 575 

(V) (’33) AIR 1933 Lah 849 (2): 149 Ind Cas 
1028 

(W) (’20) AIR 1920 All 167: 42 All 449 

(X) (’77) 2 Bom 9 

PANIGRAHI C. J.: This appeal arises out of a 
simple suit for recovery of a sum of money but 
raises an interesting question of law. 

(2) The plaintiff was on the look out for a 
bride for his brother, Manu Tihadi, and defen¬ 
dant 2 who is distantly related to him. brought 
forward a proposal for getting the daughter of 
defendant 1 married to the plaintiff’s brother. 
On 6-3-44 both the defendants approached the 
plaintiff who accepted the proposal and it was 
settled that the plaintiff should pay Rs. 650'- 
to defendant 1 for the marriage expenses in 
consideration of defendant l’s giving his daughter 
in marriage to plaintiff’s brother. The Maha- 
prasad Nirbandha or betrothal took place at the 
village temple on 11-3-44 and the plaintiff paid 
the stipulated sum of Rs. 650/- to defendant 1. 

It was agreed that on the next day defendant 
1 would send his daughter to the plaintiff’s house 
for the marriage ceremony. The plaintiff also 
sent a ‘palki’ the next day for bringing the bride. 
Defendant 1, however, refused to send his 
daughter and demanded Rs. 800/- as there were 
better offers. The contract was terminated and 
the defendant promised to return the sum of 
Rs. 650/- taken from the plaintiff four days 
later. When the demand was made again on ,1.6-3- 
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44, the defendant refused to pay back the money 
taken by him. The plaintiff tiled a criminal case 
under S. 420, I. P. C., but it was thrown out as 
being of a civil nature. The plaintiff, therefore, 
brought this suit for the recovery of Rs. 650/- 
advanced by him together with Rs. 72/- as com¬ 
pensation and damages for the loss and expenses 
incurred by him. 

(3) Defendant 1 denied the betrothal as well as 
the advance of money and pleaded that the suit 
was a sequel to previous enmity. His further plea 
was that the plaintiff was not entitled to enforce 
the contract and recover the advance made as 
the alleged contract was illegal. Defendant 2 has 
remained ex parte throughout. 

(4) The learned Munsif held that the plaintiff’s 
case had been amply proved by the evidence of 
his witnesses P. Ws. 2 to 8. He also held that 
the money has been paid as ‘kanya suna’ or bride- 
price and not for meeting the marriage expenses. 
He further held that the money had been advanc¬ 
ed as consideration for obtaining the consent of 
defendant 1 to give his daughter in marriage to 
the plaintiff’s brother. He overruled the conten¬ 
tion of the defendant that the agreement with 
the plaintiff was illegal on the ground of its be¬ 
ing opposed to public policy. He accordingly gave 
a decree to the plaintiff for Rs. 650/-, the 
amount actually advanced by him but disallowed 
his claim to recover the damages and compensa¬ 
tion. 

(5) On appeal by the contesting defendant, the 
learned District Judge set aside both the finding 
of the trial court and held that the contract put 
forward by the plaintiff was unenforceable, as it 
was immoral since it amounted to the sale of a 
bride for a price and that it was not for the wel¬ 
fare of the bride. He also disbelieved the story 
of payment of Rs. 650/- on the ground that 
P. Ws. 2 and 7 were not mentioned as witnesses 
by the plaintiff in the complaint which he had 
filed in the criminal court prior to the filing of 
the present civil suit. He disbelieved P. W. 3 for 
the reason that he was an ex-tenant of the de¬ 
fendant. In the result, the appeal filed by de¬ 
fendant 1 was allowed and the plaintiff’s suit 
was dismissed. It is against this reversing judg¬ 
ment of the learned District Judge that the plain¬ 
tiff has come up in appeal. 

(6) Mr. M. S. Rao, appearing for the appellant, 
contends that the lower appellate court has not 
attached due importance to the findings of the 
trial dJIlrt and has itself gone wrong in its ap¬ 
preciation of the evidence. He further contends 
that the lower appellate court has fallen into an 
error in holding that the suit was to enforce 
an agreement to contract a marriage with defen¬ 
dant l’s daughter while, in fact, the suit was 
one merely for the recovery of money received 
by the defendant for a purpose which did not 
materialise. 

(7) On behalf of the respondent it is submitted 
that the contract is both opposed to public policy 
and to good morals and the plaintiff should, 
therefore, be non-suited. 

(8) We were referred to the oral evidence of 
the witnesses who were disbelieved by the lower 
appellate court. I have myself gone through the 
entire evidence on the record. (After discuss¬ 
ing the evidence of plaintiff’s witnesses His Lord- 
ship proceeded:) I am unable to see any reason 
why all these witnesses should come and depose 
against-the defendant. 

The view taken by the learned munsif who exa¬ 
mined these witnesses and saw them is more in 
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accord with the probabilities and is entitled to 
respect. I do not mean to suggest that in all 
cases the view of the trial court should be regarded 
as infallible. But if the evidence, taken as a 
whole supports the view taken by the trial court, 
the appellate court should not, except for very com¬ 
pelling reasons, set aside that finding even if it 
takes a different view of the evidence. The reason 
is that the judge of first instance has the advantage 
of seeing the witnesses and observing the manner 
in which they give their evidence, which is not re¬ 
vealed by the written record of that evidence. On 
going through the evidence myself I am satisfied 
that the view taken by the trial court approximates 
nearer the truth, and I do not see adequate justifi¬ 
cation for disturbing its finding. The lower appel¬ 
late court has fallen into an error of record and 
its estimate of the oral evidence appears to have 
been largely coloured by the view it took of the 
nature of the contract which it discusses in the 
earlier part of its judgment. I would, therefore, 
in agreement with the trial court hold that the 
defendant gave his word of assurance — the certa 
verba — called the Nirbandha and received money 
consideration from the plaintiff. 

(9) The plaintiff’s claim is resisted mainly on the 
ground that the contract is opposed to public policy 
as such transactions, if upheld by courts, would 
lead to sale of girls for a price; and secondly on 
the ground that it is opposed to good morals as 
it is clear that there was a disparity in age bet¬ 
ween the bride and the bridegroom. A number 
of decisions were cited before us in support of the 
respondent’s contention that a marriage brokerage 
contract is illegal. The appellant’s counsel also 
has cited several cases in support of his contention 
that the contract in question is not a brokerage 
contract and is not illegal on either ground. 

(10) The consideration or object of an agreement 
is lawful unless it is expressly forbidden by law, 
or the Court regards it as immoral or opposed to 
public policy. Under the English law of contract, 
a contract whereby a marriage is brought about 
in consideration of money payment is held to be 
illegal as marriage should be free union of the 
couple. But even in England money paid under 
such a contract is recoverable by the party paying 
it, before the execution of the contract. In India, 
marriage is not the subject-matter of a contract. 

It is brought about by the parents of the parties. 

It is a sacrament and is a necessary “Sanskara”. 
Without a son, the Sradhdha cannot be perform¬ 
ed and pinda offered to the males, and to have sons 
marriage is both a duty and a necessity. Manu, 
describing the status of a woman says in Chapter 
9: 

“Her father protects her in childhood; her husband 
protects her in youth; and her sons protect her 
in old age. A woman is never fit for indepen¬ 
dence." 

Again. 

“Reprehensible is the father who gives not his 
daughter in marriage at the proper time.” 

The father is, therefore, under a duty to give his 
daughter in marriage at the proper time. The 
question of consent on the part of the girl does not¬ 
arise having regard to the customs prevailing in 
this country and marriages are invariably brought 
about by the father, or other male relations of the 
girl. The custom of receiving money consideration 
by the father of the bride or the bridegroom, 
either at the time of betrothal or at the time oi 
marriage, is well-established throughout India. In 
one case it is called ‘sulka’, in the other, it is cak¬ 
ed dowry. The money paid by the groom to the 
father of the bride intended as a dower is known 
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as ‘kanya sulka’ while the consideration paid by 
the father of the bride either in the form of jewel¬ 
lery or cash, is designated as dowry. 

The money paid to the father of the bride was 
originally intended to be retained by the bride as 
her separate property, but it would appear that in 
course of time the father of the bride received the 
amount, freely used either a part or the whole oi 
it, either for the marriage ceremony or for his own 
purposes. Dr. Banerjee quotes a passage from Sir 
Henry Mayne’s Remarks on Stridhan at page 398 
of his Tagore Law Lectures on Marriage and stri¬ 
dhan: 

“Among the Aryan communities as a whole, we 
find the earliest traces of the separate property 
of women in the widely diffused ancient institu¬ 
tion known as ‘bride price.” Part of this price 
which was paid by the bride-groom either at the 
wedding or, on the day after it, went to the 
bride’s father as compensation for the patriarchal 
or family authority which was transferred to her 
husband but another part went to the bride her¬ 
self, and was generally enjoyed by her separately, 

and kept apart from her husband’s property. 

.The custom of paying a bride price had 

its origin in its being regarded as compensation 
to the bride's father for transfer of his patriar¬ 
chal authority to the husband, and this custom 
is not peculiar to the Hindus alone.” 

Later, the Romans adopted this custom and matur¬ 
ed and improved it. Originally, there were only 
two forms of marriage, Brahma and Sulka, men¬ 
tioned in the Griha Sutra. 

One was priestly, the other contractual. Original¬ 
ly Sulka implied and latterly meant a tax or a fee, 
which was a fixed amount. Kaikevi’s Sulka, at 
the time of her marriage with Dasaratha was that 
her son was to succeed to the throne. It was ori¬ 
ginally nominal and symbolical. The sale of a 
girl is certainly prohibited but the receipt of a 
sulka had been long established even before Manu’s 
Code. It is referred as the “price of a bride” and 
forms no part of the Vedic ritual. Where the 
parent took a large amount from the bridegroom, 
the marriage was called ‘Asura or Manusha’ mean¬ 
ing popular or human. This is of course condemned 
by Manu’ as it amounts to sale of a bride but a 
marriage performed in this form is not declared 
illegal. It is followed by Vedic rites and Manu 
allows inheritance to the son born out of an Asuric 
marriage. Yagnayavalkya also does not make the 
Asura marriage illegal. The old law, therefore, 
has survived to the present day. In his Tagore 
Law lectures Jayaswal makes the following interest¬ 
ing observations on the present position of Asura 
marriage: 

“Asura marriage has continued to this day and 
the people do not think for a moment that they 
are doing anything blameworthy. No one can 
say that the provision of Manu is against it, as 
a Vidhi, when he himself recognised it later and 
in inheritance. The later Codes, the Mitak- 
shara, and all later authorities tacitly accept it 
as legal. Under such conditions it would be 
wrong to look at the Asura marriage from the 
point of view of the English law and apply the 
principles of marriage brokerage to it. Unless 
by legislation the Asura marriage is declared il¬ 
legal, the courts ought to uphold transactions 
connected with it. The Hindu law does not 
abolish it. The d’sabilities it places on the 
nuptial rights are sufficiently penal, and no other 
penalty, without express legislation, would be 
fair.” 


“No father who knows the law, must take even 
the smallest gratuity for his daughter, for a man 
who, through force, takes a gratuity is a seller 
of his offspring” — Cli. Ill — 51.” 

This injunction is directory and is not to be 
understood as a Vidhi or mandatory injunction. In 
the same Chapter, Section 31, the Asura form of 
marriage is described as follows: 

“When the bridegroom receives a maiden after 
having given as much wealth as lie can afford 
to the kinsmen of the bride herself, according 
to his own will, that is called the Asura rite.” 

In verse 54 he says: 

“When the relatives do not appropriate (for their 
use) the gratuity given, it is not a sale : In that 
case the gift is only a token oi respect and of 
kindness towards the maiden”. 

It is clear, therefore, that while marriage in the 
Asura form is perfectly valid, the sale of the bride 
as such is proh-bited. Moreover, there are Vedic 
passages in favour of the custom of purchasing a 
woman and the Smritis, therefore, find it all the 
more difficult in opposing this practice. The 
Manava Griha Sutra and the Kathakas contain 
the ceremonials for the purchase ot women, known 
as “Soulka Dharma”. Here it appears to be the 
usual form of marriage in which the father of the 
bride receives the price of the bride in gold. Like 
the Smritis the Maha Bharat condemns the pur¬ 
chase of women in principle, but allows it in prac¬ 
tice — See Jolly’s Hindu Law and Custom — p. 
114. 

In modem times the practice is so widely pre¬ 
valent that the opposition of the Brahmins appears 
to have been only partially successful. It prevails 
in Bengal, though chiefly among the low castes. In 
Bombay presidency, however, it is very much in 
vogue even among the higher castes. In Gujerat, 
the sale of girls is sa:d to take place even now se¬ 
cretly, even among peopie who publicly denounce 
it, and in the City of Bombay often earnest money 
is paid by depositing valuable objects. (West and 
Buhler). Among the Sama Vedis a respectable 
and strictly relgious sect of Brahmins in Thana, 
the father of the bride gets from Rs. 200/- to Rs. 
1000/- as the price of bride — Bombay Gazetteer. 
Also in the Madras Presidency the payment of price 
for brides is customary in various castes (Madras 
Census Reports — 13 Madras 83.) The same is 
the case in the Punjab. 

In Assam the marriages are effected almost only 
by purchase; it is common even among Brahmins. 
It is clear, however, that receipt of money by the 
father of a bride does not make it a sale if he 
does not appropriate it to himself and the validity 
of the marriage itself is not affected by the agree¬ 
ment to receive money from the bridegroom. Where 
money is received under a marriage contract enter¬ 
ed into on behalf of minors, the Courts have gene¬ 
rally awarded refund of the money received, or 
awarded damages for breach of contract though a 
suit for specific performance of contract is not 
entertained. Such contracts should be distinguish¬ 
ed from a marriage brokerage contract as it is ordi¬ 
narily understood. A marriage brokerage contract 
is a contract to remunerate a third person in consi¬ 
deration of his negotiating a marriage & as such is 
contrary to public policy and cannot be enforced. 
But there is no authority for saying that receipt of 
money by the parent of a bride in consideration of 
his giving his daughter in marriage amounts to 
sale per se — or that it is otherwise opposed to 
public policy. 


Manu’s injunction against the receipt of bride- 
price is as follows: 


(11) The expression ‘public policy’ has nowhere 
been defined & its meaning varies from judge to 
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judge and depends upon the facts and circums¬ 


tances of each case. It has been said that public 
policy is always an unsafe and a treacherous ground 
for legal decisions. As Sir George Jessel remarked 
:n — the Printing and Numerical Registering Co., 
Ltd. v. Sampson*, (1875) 19 Eq. 462 KA). 

“the paramount public policy to consider is that 
you are not lightly to interfere with freedom of 
contract. It must not be forgotten that you are 
not to extend arbitrarily those rules which say 
that a given contract is void as being against 
public policy.” 

A court cannot invent a new head of ‘public 
policy’. A contract may be declared unlawful on 
the ground that it is contrary to public policy, be¬ 
cause it has been cither enacted or assumed to be, 
by common law. unlawful and not because a Judge 
or a Court had a right to declare that it is, in his 
or their view, contrary to public policy. He must 
find the far s and he must decide whether the 
facts so found do or do not come within the prin¬ 
ciples of public policy, recognised by the law, which 
the suggested contract is infringing or is supposed 
to infringe. What is contrary to public policy must be 
determined by well-established principles of law 
and not by the fine-spun speculations of social re¬ 
formers or visionary theorists. 

• 12) If, as I have endeavoured to show there has 
been an ancient custom in this country of receiv¬ 
ing a bride price by the father of the girl in con¬ 
sideration of his giving his daughter in marriage, 
it cannot be said that it is not consonant with 
public policy or that it is opposed to the common 
weal. In the absence of any express statutory 
enactment abrogating such practices, Courts are 
not free to indulge in speculations as to whether 
such practices should be allowed to continue, mere¬ 
ly on the ground of public policy. I am not, there¬ 
fore, disposed to yield to arguments based on ‘pub¬ 
lic policy'. If the defendant seeks to base his case 
on a contravention of public policy, it must be 
clear, unquestionable, and not clouded by doubt or 
speculation. It should not be resorted to when 
all other arguments fail. 

(13) The learned Munsif was of opinion that the 
agreement was not opposed to public policy, to 
which opinion the learned District Judge gives his 
silent approval, but he denounced the contract as 
immoral as there was a great disparity in age bet¬ 
ween the bridegroom and the bride. I am not 
convinced by this reasoning of the District Judge. 
Such marriages are not rare and are to be found 
all over the world and at all times. Even Manu 
savs (Oil. 9 Verse 94.»: 

“A person aged thirty may marry a maiden pleas¬ 
ing to his heart who is aged twelve; or a person 
aged twenty-four, a maiden aged eight.” 

Mere disparity in age does not offend good morals 
even according to the sages. A contract is said 
to be immoral if it is such as to shock one’s sense 
of decency and good taste, such as a contract to 
let out a' girl for prostitution or concubinage, or 
to get a murder committed. The purpose should 
be one which is bound to meet with universal dis¬ 
approval. But the point which appears to have 
been missed by the lower appellate court is, assum¬ 
ing that the contract was opposed to public morals, 
is the plaintiff debarred from recovering the amount 
which he had advanced under an illegal contract 
which never matured? We have to start with the 
presumption that every marriage is in the Brahma 
form, and the onus is upon him who seeks to prove 
that it is in the Asura form. The defendant has 
failed to prove that the money was paid as a bride- 
price. 


a.lr 

The evidence on the side of the plaintiff consis¬ 
tently is that it was paid to defendant 1 to meet 
the marriage expenses. I am unable to see any¬ 
thing in this transaction which is opposed to pulic 
morals. The plaintiff was in the position of the 
oppressed party and the defendant in that of the 
oppressor. There is an inequality of situation bet¬ 
ween the parties and the delictum is not par. It 
is only in cases where the two parties are equally 
at fault that the Court refuses to lend its aid to 
one who founds his cause of action upon an im¬ 
moral or illegal contract ‘ex dolo malo non oritur 
actio’. But courts of equity have not always fol¬ 
lowed this stringent common law rule and have 
given relief to the oppressed party. The rigours 
of Manu’s injunction were considerably softened 
by later commentators and the receipt of bride 
price is recognised by Yagnj^avalkya as a well- 
recognised custom for the Mitakshara says (Ch II, 
21-28). 

‘‘Whatever has been expended on account of es¬ 
pousals by the intended bridegroom or by his 
father or guardian for the gratification of his 
own or of the damsel’s relations, must be repaid 
in full, with interest by the ‘affaincer’ to the 
bridegroom.” 

The ancient texts of Manu are mixture of mora¬ 
lity, religion and law. It does not follow that be¬ 
cause an act has been prohibited by Manu it should 
therefore be considered illegal. Manu says, in Ch. 

3 (8) that one should not marry a maiden with re¬ 
ddish hair, nor one who has a redundant member, 
nor one who is sickly nor one either with no hair 
or too much, nor one who is garrulous or has red 
eyes. Yet no one would seriously contend that the 
marriage of a garrulous woman is invalid. As Sir 
William Macnaughten observes in his valuable book- 
on Hindu Law. 

“the distinction between the vinculum juris and 
the vinculum pudoris is not always discernible.” 

A parent, in disregard of his filial duty may 
violate the plainest dictates of religion, he may pre¬ 
fer an unworthy man as a suitable bridegroom for 
his daughter, and yet he may be within his legal 
rights. The mere fact that the receipt of money 
in consideration of marriage is discouraged in the 
Smritis does not necessarily make it immoral or 
illegal at the present day. More than one text 
cited from the Smritis has been interpreted by the 
courts of law as merely directory and not as man¬ 
datory. The rule of interpretation in such cases 
is that a precept supported by tne assignment of 
reasons is to be taken as a recommendation only. 

If the rule is not couched in unambiguous terms 
of absolute command, its appeal is to the moral 
sense rather than to our duty of implicit obedience. 
As their Lordships of the Privy Council observed 
in — ‘Sri Balusu Gurulingaswamy v. Sri Balusu- 
wamy Ramalakshmamma’, 26 IA 113 (PC) (B): 

Where a practice has grown up, without being fol¬ 
lowed by hatred or social penalties, the decision 
should be in favour of that which does not annul 
transactions acceptable to multitudes of families 
and which allows individual freedom of choice. 

We have therefore to rely upon judicial decisions 
to see how such transactions have been interpreted 
rather than be guided by obsolete texts which re¬ 
flect the temper and mood of a by-gone age. 

(14) The earliest case brought to our notice is 
— ‘Jogeswar v. Panch Kauri’, 14 WR 154 (C). In 

that case the plaintiff sued the defendant for re- 
covery of a sum of money pa-d to him in conside- 
ration of a promise made by the defendant that 
the latter would give the plaintiff his sister m 
marriage. The contract was broken and the gin 
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was married to another. The referring judge 
doubted whether the English law on the subject 
can be considered applicable to this country and 

observed: 

“It appears to be a common practice not only to 
remunerate makers or ghataks for their services, 
but also for the husband to pay a certain sum 
called ‘pan’ to the relatives of the wife, previous 
to the marriage”. 

The Court decided that action for recovery of the 
money paid to the defendant would lie. 

In — ‘Ramchand Sen v. Andaito Sen’, 10 Cal 1054 
(D) the defendant, in consideration of Rs. 100/- 
promised to give his minor daughter in marriage 
to the plaintiff. The defendant failed to fulfil his 
part of the contract, and the. plaintiff brought a 
suit to recover money paid as consideration for the 
promise. It was held that such a suit would lie: 
and Beverley J., said: 

“There is nothing immoral in the contract so far 
as I can see. No doubt the purchase or hire of 
a minor girl for purposes of prostitution or con¬ 
cubinage is immoral, but where a legal marriage 
is in contemplation, payment of money as con¬ 
sideration is in accordance with the customs of 
the country and is therefore in my opinion not 
opposed to public policy.” 

In — ‘Bakshi Das v. Naidu Das', 1 Cal LJ 261 
(E) Mookerji J. had occasion to refer to several 
reported cases and la d down certain principles 
which should govern the decision of such cases. In 
that case two brothers agreed to give their sister 
in marriage to the plaintiff upon his agreeing to 
pay them Rs. 190/- as pan money out of winch 
Rs. 135/- was paid in cash and the balance was 
to be paid on the day of marriage. The defen¬ 
dants broke the contract and the plaint.fl brought 
a suit for recovery of the money paid by him and 
damages for expenses incurred. The lower courts 
gave a decree to the plaintiff. 

Mookerji J. affirming the judgment of the trial 
court held, in second appeal, that an agreement 
to pay money to the parents or guardians of the 
bride or bridegroom in consideration of their con¬ 
senting to the betrothal, is not necessarily immoral 
or opposed to public policy, and that it will be en¬ 
forced and damages also will be awarded for breach 
of it. The onus of proving that the agreement 
was opposed to public policy is upon the party who 
alleges it to be so. 

In a later case reported in — ‘Anadi Ram v. 
Goza Kachori’, A. I. R. 1918 Cal 457 (F> the Court 
went further and their Lordships observed, that a 
contract for service, though incapable of being spe¬ 
cifically enforced as being opposed to public policy 
the plaintiff may be entitled to-restitution to the 
whole or some part of the money advanced by him 
on the equitable principles embodied in Sections 38 
and 41, Specific Relief Act. The principle underly¬ 
ing these decisions, as far as I can understand, is 
that the plaintiff in suing to recover money advanc¬ 
ed by him is not carrying out an illegal contract 
but is seeking to put everyone as far as possible, 
in the same position as they were in, before that 
transaction was determined upon. It is the defen¬ 
dant who is relying on the supposed immorality of 
the contract, and despite his endeavour to uphold 
morals, the Court will not permit him to take ad¬ 
vantage of his own immoral act. 

Learned counsel for the respondent drew our 
attention to a case reported in — ‘Nathu Khan v. 
Sewak Koeri’, 15 Cal WN 408 (G). In that case 
the plaintiff sued for recovery of Rs. 800/- being 
the consideration money stated in a certain kebala 
by which he had sold certain property to the de¬ 


fendant. The defence set up was that the consi¬ 
deration stated in the kebala was fictitious and the 
real consideration was for payment to the defen¬ 
dant for his services in inducing his employer over 
whom he had influence, to sell some villages to the 
plaintiff. The Court held that the parties were 
in pari delicto’ and no relief could be granted. It 
will be noticed that th-s was a case of an executed 
contract and the suit was for relief after the con¬ 
tract had been executed. The decision of that 
case turned on the interpretation of the words “de¬ 
clared to be void” in Section 65 of the Contract 
Act, and has no application to a case like the one 
before us. 


(15) The view of the Calcutta High Court as in¬ 
dicated in the cases cited above has been consis¬ 
tently followed by the High Court of Patna, and I 
shall now briefly refer to a few of the reported 
decisions of that Court. 

In _ •Raghubar Das v. Nataber Singh’, A. I. R- 
1919 Pat 316 (H) Dawson-Miller, C. J. said, referr¬ 
ing to the Calcutta decisions : 

“I think it is now too late to question the validity 
and propriety of those rulings”. 


His Lordship, however, held that if the contract 
involves anything in the nature of criminality or 
is one of moral turpitude, such as the Courts on 
that ground would refuse to enforce, then, not only 
will the Court refuse to enforce the contract, but 
it will not assist either party to recover back any¬ 
thing paid under the contract. Even if such a 
contract remains only executory, the Courts of this 
country will not assist a party io recover hack Ins 
money paid under the contract. With great, res¬ 
pect to the learned Chief Justice, 1 am not pre¬ 
pared to go so far at present. Where the contrar 
remains executory, the Courts would allow either 
party to rescind it and be placed in the same posi¬ 
tion as if there was no contract at all. 


In that case the plaintiff brought a suit seeking 
to recover Rs. 5000/- paid to the defendant in con¬ 
sideration of an agreement by the defendant, who 
was the spiritual guru of the Rani S:heba of Kaur. 
to bring about an adoption by the lady, of one of 
the plaintiff s sons. His Lordship expressed him¬ 
self very strongly on the nature of this species of 
contracts and said : 

* Speaking for myself, it seems to me that this is 
just one of that class of cases which the Court 
will refuse to have anything to do with at all. be¬ 
cause it is, in my view, a grossly immoral act, to 
endeavour to bribe a priest to use ins spiritual 
influence with his chela in the interest ot the 
person bribing him”. 

Roe, J., relying on the decision in — ‘Hermann v. 
Charlesworth’, (1905) 2 KB 123 (I) (to which I shall 
advert later), held that money paid as considera¬ 
tion for bringing about a marriage may be recover¬ 
ed but this is subject :o the rule of ‘ex turpi causa • 
This case is an instance of a contract ta nted with 
gross immorality, and. in the circumstances of that 
case the plaintiff was rightly non-suited. The 
suit was for damages for breach of one of 
the conditions of the contract, and not for recovery 
of money on the ground that the contract was il¬ 
legal or contrary to public policy ‘ab initio'. 

In — ‘Ramsumran Prasad v. Gobind Das’, AIR 
1926 Pat 582 (J) Jwala Prasad J. held that if the 
marriage is solemnised, no suit will lie to recover 
back the gift actually made, whether to the bride¬ 
groom, or the bride or the father of the bridegroom. 
Referring to the conduct of the donor of the gift 
in that case, His Lordship said : 

“After having attained the object and having ful¬ 
filled the promise, I do not think that she can 
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avail herself of the provisions of Section 23 and 

recover back the property in question. Far less 

could the plaintiffs who had succeeded as rever- 
. sioners of her husband, recover it back on that 

ground.” 

In — ‘Mt. Sonphula v. Gansuri’, A. I. R. 1937 
Pat 330 (K) where A advanced a certain amount 
to B in consideration of his arranging the marriage 
of A’s brother with the niece of B, it was held that 
the arrangement between A and B was neither im¬ 
moral nor criminal, and A was entitled therefore 
to get a refund of the money advanced. In that 
case there was a great disparity between the ages 
of the plaintiff’s brother and the girl, but it was 
observed that such marriages do take place with 
the approval of those who are interested in the wel¬ 
fare of the girls. In a later case, — ‘Dharanidhar 
v. Kanhji’, AIR 1949 Pat 250 (L), the Court held 
that such a contract of marriage is not per se il¬ 
legal or immoral, though one of the learned Judges 
struck a note of dissent. But the plaintiff was 
granted a decree on the ground that the contract 
had not been carried out. 

(16) Strong reliance was placed on the Full Bench 

decision of the Madras High Court reported in 
— ‘Kalavagunta Venkata v. Kalavagunta Lakshmi 
Narayan’, 32 Mad 185 (M). That case is 

clearly distinguishable. The only point decided in 
that case was that if the money had been paid 
and the marriage solemnised, it cannot be recover¬ 
ed back, nor can a suit lie to enforce an agree¬ 
ment to pay money to the father of the bride. 

On the other hand, in a later case of the same 
High Court, — ‘Srinivasa Iyer v. Sesha Iyer’, AIR 
1918 Mad 444 (N) where the plaintiff paid the de¬ 
fendant Rs. 400/- as remuneration to bring about a 
marriage and the contract failed, the plaintiff was 
granted a decree for recovery of the amount ad¬ 
vanced by him on the ground that the effect of 
such a course was to put everybody in the same 
situation as they were, before it was determined 
upon. The plea that the agreement was unlawful 
was not put forward by the plaintiff, but by the 
defendant. The defendant could not complain of 
plaintiff’s default, relying on the illegality of the 
contract, though, if the unlawful agreement or a 
part of it had been performed, such a plea would 
be available to him. 

Schwabe C. J. held, on a review of the authori¬ 
ties; in — ‘Kandaswami v. Kanna’ah Naidu’, AIR 
1924 Mad 692 (O) that the plaintiff was entitl¬ 
ed to recover money actually thrown away and 
also to claim damages to credit and reputation 
suffered by reason of the refusal of the defendant. 
That was an action for damages for breach of pro¬ 
mise of marriage brought out by the brother of 
the proposed bridegroom against the father of the 
proposed bride. 

(17) The Bombay High Court also has taken the 
same view in a number of decisions. 

The earliest case w*as — ‘Umedkika v. Nagindas’, 

7 Bom HCR 122 (P). Westropp C. J. held in that 
case that the plaintiff who had advanced money 
under an illegal agreement is entitled to recover it 
besides damages to his credit and reputation by 
reason of the defendant’s refusal to fulfil the agree¬ 
ment. 

In — ‘Mulji Thackersay v. Gomti’, 11 Bom 412 
(Q) a sum of Rs. 700''- paid to the father of the 
intended bride, as also ornaments & clothes were 
held to be recoverable. 

In — ‘Dholidas Ishvar v. Fulchand Chhagan’, 22 
Bom 658 (R) Tyabji J. held that payments under 
such agreements as these may be recovered if the 
marriage had not taken place. 
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111 — ‘Gulab Chand v. Fulbai Harichand’, 33 Bom 
411 (S), the plaintiff had promised to pay Rs. 1800/- 
to the defendant and had actually made a payment 
of Rs. 750/- when the marriage contract was ter¬ 
minated. Their Lordships held that the transac¬ 
tion between the paries had not proceeded beyond 
the stage of agreement and that a suit would 
lie as the defendant was obliged by ties of natural 
justice and equity to refund the money when no 
material part of the illegal purpose had been car¬ 
ried into effect. 

In a later case, — ‘Balubhai v. Nanalal’, AIR 
1920 Bom 225 (T), where the defendants contend¬ 
ed that the retraction of the proposal was inevitable 
on account of the ill-health of the bridegroom, the 
Court held that though the defendants could not 
be fined if there was good cause for retraction, 
yet they were liable to pay the expenses incurred 
by the bridegroom or his father during the betro¬ 
thal. 

C18) The Allahabad and Lahore High Courts 
also have adopted the view taken by the Calcutta 
High Court. 

In — ‘Bhagirathi v. Jokhu Ram’, 32 All 575 (U), 
it was held that an alienation of family property 
for raising sulka or bride-price was held to be 
binding on the sons of the alienor; see also — 
‘Bhan Singh v. Kaka Singh’, AIR 1933 Lah 849 
(2) (V); and — ‘Chhanga Mai v. Sheo Prasad’, 
AIR 1920 All 167 (W). 

(19) There is thus a catena of decisions in sup¬ 
port of the appellant’s contention and I have not 
been referred to any authority where such an ac¬ 
tion is held to be not maintainable. 

(20) It has also been held that the mere fact 
that a present of money called ‘pahni’ is given, 
does not make the marriage an asura marriage. 
See — ‘Jai Kissondas Gopaldas v. Harikishondas’, 

2 Bom 9 (X). This practice is not confined to the 
lower classes, but even among Guzerati Brahmins 
presents of money are made to the parents of the 
bride. But however reprehensible may be the 
practice, the marriage is valid and there is nothing 
in the transaction which can be said to be con¬ 
trary to public policy or the law of the land. 

(21) Even in England it has been held that money 
paid under such an agreement is recoverable when 
the contract fails. In —- ‘(1905) 2 K.B. 123 (I)', 
there was a contract by a lady (who was desir¬ 
ous of getting married) with the defendant (who 
was a marriage advertising agent) for paying him 
a reward if the defendant undertook to assist 
her in getting married by means of introductions 
to gentlemen. The plaintiff terminated the con¬ 
tract and sued for recovery of the amount advanc¬ 
ed by her. It wa^ found that the defendant had 
taken certain steps and incurred some expenses to¬ 
wards carrying out his part of the agreement. 
Nevertheless, the Court held that money paid under 
such a contract had not been fully executed. 

(22) To sum up, the following principles may be 
taken as well established: 

(i) A marriage is presumed to be in the Brahma 
form until the contrary is proved; and the party 
alleging it to be in the Asura form has to prove 
that there was a sale of the bride. 

(ii) Even if a bride-price is paid, the marriage) 
itself does not become invalid. 

(iii) The injunctions of the Smritis against the 
acceptance of a bride-price are only directory, and 
an infringement of the texts does not render 
the marriage invalid. 

(iv) The custom of receiving bride-price has beenl 
so well-established throughout the country that it I 
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,is too late in the day to invalidate marriage on 
•the ground of public policy, nor can such marriage 
; contracts be held to be immoral or illegal in the 
absence of a statutory enactment expressly prohi¬ 
biting the custom. 

(v) If a marriage has been solemnised the Courts 
will not help a suitor to recover back the money 
paid by him under such a contract, but 
if the agreement remains executory the 
Court will direct the recovery of the amount-paid 
as bride price, though no suit for specific perform¬ 
ance of the contract will be entertained. 

(23) Having these principles in mind, I have 
arrived at the conclusion that the smt by the 
plaintiff is maintainable and that he is entitled 
Vo our judgment. I would, therefore set as-de 
the judgment under appeal, restore that of tne 
trial court and decree the Piamtiff s suit as dn e^- 
^d by the learned munsif. The plaintiff will a Is 
have his costs of this litigation throughout. 

(24) MOHANTY J.: I agree. 

A/K.S.B. Appeal allowed. 
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Second Appeal No. 303 of 1948, D/- 13-7-5.3, 
from a decision of Addl. Sub-J 0 Cuttack, D/* 

30-4-1948. 


(a) Deed 
parties. 


Construction 


Intention of 


The intention of the parties should pri- 
marily be gathered from the sale-deed itseli. 
But where the terms of the sale-deed are 
not clear and decisive the surrounding cir¬ 
cumstances and the conduct of the parties 
may be looked into. AIR 1947 Pat 1, Foil. 

(Para 5) 

(b) Deed — Construction — Passing of con¬ 
sideration — Condition precedent to transfer of 

$itle. 

Where a sale deed expressly states that 
from the date of its execution the vendee 
shall be entitled to all the rights in the pro¬ 
perty sold and that the entire consideration 
money also passed on that day. but this 
portion of the recital in the deed is incor¬ 
rect, from this circumstance alone it cannot 
be inferred that the intention of the parties 
was that passing of the consideration was a 
condition precedent to the transfer of the 
title. ( para 5 > 

(c) Evidence Act (1872), Ss. 145 and 157 - 
Previous statement — Contents of letter writ¬ 
ten by witness — Use as substantive evidence. 

Where the writer of a letter appears as 
a witness in Court, the contents of that 
letter would amount to a previous state¬ 
ment of a witness and can also be used for 
the purpose of corroborating his testimony 
in Court under S. 157. But it cannot be 
used as substantive evidence and for ^hat 
purpose one must scrutinise the nature of 
the evidence given in Court by the writer 
himself. (Para 9) 

Anno: Evidence Act, S. 145 N. 1; S. 157 N. 1. 

(d) Evidence Act (1872), S. 10 — Common 
•intention. 

After the common intention of the con¬ 
spirators had been achieved any statement 


made by any of the conspirators would not 
be admissible under S. 10. AIR 1940 PC 

176, Foil. ( para 12) 

Anno: Evidence Act, S. 10 N. 5. 

(e) Trusts Act (1882), S. 90 — Co-sharer 
purchasing property in revenue sale. 

For granting equitable relief under S. 90 
a co-sharer who purchased the property in 
the revenue sale must be guilty of some 
kind of sharp practice which would be in¬ 
consistent with any relation of mutual con¬ 
fidence between co-sharers. Where there 
-an be no question of one co-sharer being 
misled by the other and the latter is not 
guilty of any sharp practice the equitable 

principles of S. 90 cannot be invoked. 

(Para 17) 

Anno: Trusts Act, S. 90 N. 9. 

S. N. Sengupta, U. N. Rath, M. S. Rao and P. 
Misra, for Appellant; D. Mohanty, M. Mohanty 
and S. C. Palit, for Respondents. 

CASES REFERRED TO: 

(A) (’47) AIR 1947 Pat 1: 223 Ind Cas 126 

(B) (’32) AIR 1932 Bom 56: 33 Cri LJ 76 

(C) (’40) AIR 1940 PC 176: 41 Cri LJ 871 (PC; 

(D) (TO) AIR 1916 PC 227: 44 Cal 573 (PC) 

(E) (’89) 16 Cal 194 

(F) (T9) AIR 1919 Cal 431: 49 Ind Cas 802 

(G) (’32) AIR 1932 Cal 434: 59 Cal 180 

(H) (’39) AIR 1939 PC 86: ILR (1939) Kar 

149 (PC) 

NARASIMHAM J.: ‘Touzi’ No. 2717/3^ of 
Cuttack Collectorate, bearing a ‘Sadarzama’ of 
Rs. 2, 701/3/-, originally belonged to Gajarajpur 
Choudhuries represented by defendants 3 to 8 in 
this litigation. In that ‘touzi’ were included 
two villages known as Korkar and Erada bear¬ 
ing a ‘Sadarzama’ of Rs. 846/-. The said two 
villages had been previously mortgaged by the 
Choudhuries with Sri M. S. Rao, an Advocate 
of Cuttack. On 2-3-40 the Choudhuries registred 
a ‘Kabala’ (Ext. G-a) purporting to convey their 
entire interest in the said two villages in favour 
of the plaintiff for a consideration of Rs. 1, 205/-. 
On the same day the said vendors registered 
another sale deed (Ext. 6) transferring to the 
plaintiff for a sum of Rs. 975/- their right to 
recover arrear rental in the said two ‘mouzas 
In the second sale-deed (Ext. 6) it was stated 
that the vendors had transferred their proprie¬ 
tary interest in the two villages to the plaintiff 
that they were, therefore, transferring their 
ri (, ht to recover arrear rental from the tenants 
of the villages in favour of the new proprietor. 

On 5-3-40 the entire consideration of the 
second ‘Kabala’ (Rs. 975/-) was received by 
defendant 3 on behalf of the Choudhuries and 
the original ‘Kabala’ (Ext. 6) was handed over 
to the plaintiff along with a receipt Ext 1. The 
original of the main ‘Kabala’ (Ext. 6-a) relat- 
ing° to the transfer of the proprietary interest 
in the two villages, however, remained with the 
vendors as some differences arose between the 
parties regarding the procedure to be adopted for 
payment of the money to the mortgagee, namely, 
Sri M S Rao, before obtaining delivery of the 
document. On 15-6-1940 a notice was issued by 
the Advocate of the Choudhuries calling 
upon the plaintiff to pay the entire considera¬ 
tion monev of the ‘Kabala’ within seven da>s. 
The plaintiff also sent a reply notice through 
her Advocate (Ext. 5) on 31-8-40 expressing 
her readiness and willingness to pay the con- 
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bideration to the mortgagee and obtain custody 
ot the document. 

Theie was exchange oi' telegram and letters 
between the parties on 3-8-40, and 5-8-40. On 

5- 8-40 the Cnoudnuries executed a ‘Nadavi’ 
deed (Ext. B) cancelling the previous sale-deed 
executed by them in tavour of the plaintiff 
and on the same day executed another sale- 
deed (Ext. A) conveying their proprietary in¬ 
terest in the two villages to defendant 1. This 
led to a dispute between the plaintilf and de¬ 
fendant 1 as to whose title to the villages 
should prevail. As is to be expected, the dis¬ 
pute was first fought m the mutation proceed¬ 
ings before the Collector under the Bengal 
Land Registration Act. 

Defendant 1, however, succeeded in getting 
his name mutated on 29-10-41. He paid his quota 
of the Government revenue; but his co-sharers 
in the ‘touzi’ namely, the Choudhuries (defen¬ 
dants 3 to 8) defaulted in payment of their 
quota and on 13-3-42 ‘touzi’ No. 2717/3 was 
put up for revenue sale for arrears of revenue 
and purchased by defendant 2, Dewan Bahadur 
Lakshmidhar Mohanty, who is a senior Advo¬ 
cate of Cuttack Bar. On 13-10-42 he convey¬ 
ed the proprietary interest in the two villages 
in favour of defendant 1. Subsequently, in 
December 1942 and January 1943 he conveyed 
other portions of the said ‘touzi’ in favour of 
defendants 3 to 8 and also in favour of de¬ 
fendants 10 and 11 retaining a small portion 
of the ‘touzi’ for himself. 

(2) The plaintiff’s case was that the title to 
the two ‘mouzas’, namely, Korkar and Erada 
had been completely transferred to her by the 
Choudhuries as soon as the first ‘Kabala’ (Ext. 

6- a) vas.registered on 2-3-40. Tne Choudhuries 
had, therefore, no right to cancel the ‘Kabala’ 
and re-transfer the said two villages in favour 
of defendant 1 by their second ‘Kabala’ (Ext. 
A) and that no title passed by that ‘Kabala’. 
The plaintiff further urged that defendant 2 
entered into a fraudulent conspiracy with de¬ 
fendant 1 and the Choudhuries for the purpose 
of extinguishing the rights of the plaintiff and 
that in pursuance of this fraud there was a 
deliberate default in payment of Government 
revenue by defendants 3 to 8 and that the pur¬ 
chase by defendant 2 in the revenue sale was 
‘benami’ on behalf of defendant 1 himself. 
She, therefore, claimed that she was entitled 
to a reconveyance of the disputed property by 
defendant 1. 

Though S. 90, Trusts Act, was not expressly 
mentioned in the plaint it appears from a fair 
reading of paras 13 and 16 of the plaint that 
the plaintiff’s case all along was that defend¬ 
ant 1 was in the position of a trustee of the 
plaintiff and inasmuch as he gained an ad¬ 
vantage by availing himself of his position as 
that trustee he should reconvev the property 
to the plaintiff by way of equitable relief. The 
suit was dot brought for the purpose of an¬ 
nulling the revenue sale under S. 33. Bengal 
Land Revenue Sales Act (Act 11 of 1859) and 
there was not even an allegation that there 
was any fraud in publishing and conducting 
the sale or else that the processes were frau¬ 
dulently suppressed. 

It appears from the judgment of the trial 
Court that this position was not disputed by 
the learned Advocate for the plaintiff who 
clearly stated before the trial Court that he 
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did not want the revenue sale to be set aside 
but oniy prayed for a decree for reconveyance 
of the suit property in favour of tne plaintiff 
by defendant 1. No relief was asked for either 
against defendant 2 or against the other de¬ 
fendants in whose favour portions of the ‘touzi’ 
had been transferred by defendant 2 after his 
purchase in the revenue sale. Consequently, 
the only contesting defendant was defendant L 

(3) The trial Court (2nd Munsif of Cuttack) 
and the lower appellate Court (Addl. Subordi¬ 
nate Judge, Cuttack) both held that the title 
to the suit property passed to the plaintiff by 
virtue of the first ‘Kabala’ (Ext. 6-a) dated 
2-3-40 and that it was not the intention of the 
parties that the title should pass only after 
payment of the consideration of the ‘Kabala’. 
But they concurrently held that the revenue 
sale and purchase of the ‘touzi’ by defendant 
2 were brought about in pursuance of a frau¬ 
dulent conspiracy on the part of defendants 1 
and 2 and the Choudhuries (defendants 3 to 
8) with a view to extinguish the plaintiff’s 
right in the suit property and that the equi¬ 
table principles of S. 90, Trusts Act, would 
apply to the present case. 

The main motive for such a fraudulent con¬ 
spiracy was said to be the bitter enmity bet¬ 
ween the plaintiff’s husband on the one hand 
and defendant 2 on the other in an adoption 
suit which was then pending. Defendant 1 
had deposed on behalf of defendant 2 in that 
adoption suit and the Courts accepted the 
plaintiff’s evidence to the effect that defendant 
1 was an intimate friend and practically a 
tool in the hands of defendant 2, one of the 
senior Advocates of Cuttack Bar. Defendant 
1 has preferred this second appeal against 
the concurrent decisions of the two Courts. 

(4) Two important questions arise for con¬ 
sideration in this second appeal. 

(i) Did the plaintiff acquire title to the suit 
property by virtue of her ‘Kabala’ (Ext. 6-a) 
dated 2-3-40? 

(ii) Is the plaintiff entitled to any relief 
under the equitable principles of S. 90, Trusts 
Act, on the ground that the revenue sale was 
brought about by fraud practised by a co¬ 
sharer proprietor? 

(5) As regards the first question, I think 
both the lower Courts have taken the correct 
view. Doubtless, the ‘Kabala’ was registered 
on 2-3-40; but the original document remained 
in the custody of the vendors and admittedly 
due to some dispute regarding mode of pay¬ 
ment of the mortgage dues of Sri M. S. Rao 
the consideration of the ‘Kabala’ was not paid 
at all. The main question for decision was 
whether the intention of the parties was that 
title to the disputed property should not pass 
until payment of the consideration or else whe¬ 
ther the intention was that title should pass 
on the registration of the document irrespec¬ 
tive of the date of payment of the considera¬ 
tion. 

As pointed out jn — ‘Pritam Singh v. Jagan- 
nath’, AIR 1947 Pat 1 (A), reviewing the pre¬ 
vious decisions on the subject, the intention 
of the parties should primarily be gathered 
from the sale-deed itself. But where the terms of 
the sale-deed are not clear and decisive the 
surrounding circumstances and the conduct of, 
the parties may be looked into. On a scrutiny! 
of the sale-deed it would appear that there is* 
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nothing in it from which it can be inferred 
eitner expressly or by implication tnat tne in¬ 
tention oi tne parties was tnat title should 
remain with tne vendors until tne passing ol 
the consideration. Tne relevant portion may 
be translated as follows : 

“But being in need of money to make part 
payment 'of the mortgage dues of Sri Babu 
M. buooa Kao we oi our own accord and 
free wifi sell the ‘zamindari’ consisting oi 

uii _ _ia.-..CoAicU lO lilc UoOVe- 

mentioned vendee for Rs. 1,205/- as the con¬ 
sideration for the said ‘zamindari’ and we 
have counted the said money and received 
it from the vendee out ot her ‘Stridhan’ 
(which she got from her mother) through 
her father in one instalment and acknow¬ 
ledge tnat ‘from this day’ the vendee will 
be entitled to possess all rights including 
land, water, trees, stones, property under¬ 
ground, iuois and temples, ‘dnanda , ‘sirepa 
well and *bamphi' tank, river. ‘nala\ ‘machha-* 
dia’, ‘banakari, ‘phalakar’, gardens, etc., all 
rights and after her sons and grand-sons 
for all time to come and they will deposit 
the ‘Sadarzama’ of the property sold in the 
Government Treasury and get recorded in 
the Land Registration Department her own 
name in B and D Registers and deposit the 
revenue and procure challans according to 
rules and will do anything she likes regard¬ 
ing the said ‘zamindari’ and we or our suc¬ 
cessors will have no claim or interest what¬ 
soever and if we make any such claim that 

will be rejected.” 

It expressly says that from the date of the 
execution of the document the vendee shall 
be entitled to all the rights in the suit pro¬ 
perty. Doubtless it was stated in the docu¬ 
ment that the entire consideration money also 
passed on that day. It is admitted by both 
parties that this oortion of the recital in the 
document is incorrect. But from this circum- 
I stance alone it cannot be inferred that the 
j intention of the parties was that passing of 
the eonsiderat’on was a condition precedent 
to the transfer of the title. On the very same 
day another document (Ext. 6) was registered 
by the vendors transferring their right to rea¬ 
lise arrear rental in favour of the plaintilf. In 
that document it was expressly mentioned 
that the proprietary interest in the villages 
had been transferred to the plaintiff. 

The original of that sale-deed was delivered 
to the plaintiff on 5-3-40. If the intention of 
the parties was that the proprietary interest 
would not pass to the vendee until the date 
of payment of the consideration it is inexpli¬ 
cable how they would transfer their right to 
recover arrear rental in favour of the nlain¬ 
tiff on the same day and also deliver custody 
of that sale-deed on 5-3-40. Doubtless the po- 
s ; tion would have been slightly different if 
the transfer of the right to recover arrear 
rental hy Ext. 0 was made in favour of a third 
party li^e the transfer of an ordinary money 
claim. But in Ext. 6 as well as in the receipt 
(Ext. 1) it was clearly stated that the right 
to recover a r r^ar rental was beine transferred 
to the nlamtifT as proprietor of the villages. 

Moreover, even in the notice (Ext. 3) dated 
15-6-40 sent bv the lawyer of the Choudhuries 
to the plaintiff it was not stated that the title 
to the property remained with the vendors due 


to the failure of the plaintilf to pay the con¬ 
sideration. I would, tiieretore, affirm the view 
taken by the two lower Courts that payment, 
of the consideration was not a condition pre¬ 
cedent to tne transfer of tne title and tnat 
tne plaintiff obtained good title to the disput¬ 
ed property by virtue of her first ‘Kabala 
(Ext 6-a) dated 2-3-40. The ‘Kabala’ in favour 
of defendant 1 (Ext. A) being of a subsequent 
date cannot prevail against tne earlier Kabala - 

(.6) The second question, however, presents 
considerable difficulty. Certain broad tacts ad¬ 
mit of no doubt. At all relevant times, the 
plaintiff’s husband Sri Bhagabat Charan. 
Mohanty was on terms of bitter enmity with 
defendant 2 Dewan Bahadur Lakshmidhai 
Mohanty. Bhagabat Charan Mohanty’s own 
brother Narsingh was the son-in-law of Dewan 
Bahadur Lakshmidhar Mohanty. After Nar- 
singh’s death a son of the Dewan Bahadur 
claimed to be his adopted son. This adoption 
was challenged by Bhagabat Charan Mohanty 
and during the years 1940-42 the adoption suit 
was being bitterly fought out. Defendant 1 
admits that he deposed on behalf of defend- 
dant 2 in that adoption suit. 

It is proved by Sri M. S. Rao himself (D 
W 2) that Lakshmidhar Babu (defendant 2> 
approached him sometime alter, the execution 
of the first ‘Kabala’ by the Choudhuries in 
favour of the plaintiff suggesting that a sale- 
deed may be executed in respect of the same 
property in favour of defendant 1. On behalf 
of the plaintiff it was urged that this conduct 
of defendant 2 indicated unusual interest on 
his part in favour of defendant 1 with the 
object of harassing the plaintiff’s husband. Thi-s 
circumstance, however, is capable of an inno¬ 
cent explanation. Defendant 2 is an Advocate 
and if approached by defendant I ‘bona fide' 
for the purchase of the two villages he might 
consult the previous mortgagee on the subject. 

Doubtless his conduct in selling the same 
property to defendant 1 within seven months 
of the revenue sale lends some support to 
the view that the purchase in the revenue 
sale bv defendant 2 was perhaps pre-arranged 
between him and defendant 1. He did not 
get his name mutated in the land registration 
records after his purchase in the revenue sale. 
Defendant 1 is the ‘Mukaddam’ of the two 
villages and if the plaintiff became the pro¬ 
prietor of the villages, it may be reasonably 
anticipated that her husband would exert pres¬ 
sure on defendant 1 either to give up support¬ 
ing defendant 2 in the adoption suit, or to 
harass him for having taken the side of de¬ 
fendant 2 in the adoption suit. There is thus 
a strong motive for the ‘benami’ purchase sc 
as to extinguish the plaintiff’s right. 

(7) Both the lower Courts relied to a great 
extent on a letter Ext. 7 written by defend- 
dant 2 to one Pranadhan Babu on 16-11-42 in 
which he disclosed his intention as to what 
he proposed to do with the property purchas¬ 
ed in the revenue sale. That letter was writ¬ 
ten eight months after the revenue sale (13-3- 
42) and more than a month after the sale- 
deed (Ext. A-l) was executed by him in favour 
of defendant 1 transferring the disputed pro¬ 
perty to the latter. The letter deals mainly 
with his proposal to transfer the remaining 
villages in the said ‘touzi’ to the Choudhuries 
(defendants 3 to 8) and one Tripathy. The 
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letter opens with a quotation from a telegram 
sent by defendant 1 to defendant 2 contain¬ 
ing his suggestions for the transfer of the re¬ 
gaining portions of the ‘touzi’ which defend¬ 
ant 2 accepted by telegram. 

Then he informs Pranadhan Babu that he 
has no intention to cause any harm to the 
Choudhuries, that he was anxious for their 
welfare and that he (defendant 2) was bound 
by the word given by Misra (meaning defen¬ 
dant 1). He further admits that for the sake 
of Misra he (defendant 2) got entangled with 
the property and that Bhagabat (meaning 
the husband of the plaintiff) was trying to 
keep defendant 1 under his control. There is 
also an admission that the revenue sale w T as 
brought about by fraud ‘sadajantra’ though it 
is not clearly stated as to who were the per¬ 
petrators of that fraud. The suggestion, how¬ 
ever, in the letter seems to be that defendants 
3 to 8 were mainly responsible for the frau¬ 
dulent sale. 

(8) The admissibility of this document against 
defendant 1 was strenuously contested both in 
the lower Courts and before us. The writer 
of the document was examined as a witness 
(P. W. 6) by the plaintiff. In his examination- 
in-chief he admitted that he wrote that letter 


it would then be open to the other side to dis- 
credit his evidence during cross-examination. 
tJut, for reasons best known to the parties the 
plaintiff’s lawyer would not venture to specifi¬ 
cally ask this witness (P. W. 6) either in his 
examination-in-chief or during his cross-exami¬ 
nation under S. 154, Evidence Act, as to whe¬ 
ther the contents of the letter were true or 
not. 

Consequently, the contents of Ext. 7 have 
not been proved as substantive evidence in 
Court except the first part which is a quota¬ 
tion from a telegram received by P. W. 6 
from defendant 1 himself. The contents of 
that telegram have been practically admitted 
not only by P. W. 6 but also by the sender 
of the telegram, namely, defendant 1 (D. W. 
3) and they may, therefore, be used as evid¬ 
ence against the defendants. But the latter 
portion of the letter in which defendant 2 ad¬ 
mitted that he entangled himself with this 
property for the sake of defendant 1 and that 
the auction sale was brought about by ‘sada- 
jantra’ (fraud) has not been admitted by him 
in Court and cannot be used as substantive 
evidence unless it can be brought within the 
scope of some other section of the Evidence 
Act. 


but he was not specifically asked as to whe¬ 
ther he admitted the contents of that letter 
to be true. When cross-exmained by defend¬ 
ant 1, however, he made some statements in 
his favour denying the suggestion that his pur¬ 
chase of the property in the revenue sale was 
‘benami’ for defendant 1. He was cross-exa¬ 
mined by the plaintiff under S. 154, Evidence 
Act, but both parties scrupulously refrained 
from putting any question to him regarding 
the truth of the contents of that letter. 

Mr. Misra on behalf of the appellant urged 
'"hat the answers given by this witness during 
his cross-examination by defendant 1 amount¬ 
ed, in substance, to a contradiction of the con¬ 
tents of the letter and that consequently his 
attention should have been specifically drawn 
to those contradictions as required by S. 145, 
Evidence Act, before the contents of the letter 
could be used against him. In my opinion S. 
145, Evidence Act, has no application to the 
present case. There is no question of contra¬ 
dicting defendant 2 (P. W. 6) by any previous 
statement made by him in writing. The letter 
was proved by him in his examination-in-chief 
and at that time there was no question of any 
contradiction because he had rfot stated any¬ 
thing in evidence contradictory to the contents 
of the letter. Similarly, during his cross-exa¬ 
mination by defendant 1 though he made cer¬ 
tain admissions in his favour he did not make 
any statement which would amount to a con¬ 
tradiction of the contents of the letter. 

(9) As the writer of the letter (Ext. 7) has 
|appeared as a witness in Court, the contents 
{of that letter would amount to a previous 
^statement of a witness and can also be used 
for the purpose of corroborating his testimony 
in Court under S. 157, Evidence Act. But it 
cannot be used as substantive evidence and 
for that purpose one must scrutinise the nature 
of the evidence given in Court by the writer 
himself. Doubtless if he had said in a general 
way in his examination-in-chief that the con¬ 
tents of the letter were true there may be 
substantive evidence regarding its contents and 


(10) It was then urged that the aforesaid 
portion of Ext. 7 would amount to an admis¬ 
sion against interest and would thus be ad¬ 
missible under S. 21, Evidence Act. Doubtless 
it is admissible against defendant 2 himself; 
but as he is a mere ‘pro forma* defendant in 
this case, evidence as against him does not 
materially affect the case. Its admissibility 
against defendant 1 (who is the only contest¬ 
ing defendant) depends on whether at the 
time of making the aforesaid admission defen¬ 
dant 2 had any interest in the disputed pro¬ 
perty or else whether he was acting as an 
agent of defendant 1. The letter was written 
on 16-11-42 more than a month after defend¬ 
ant 2 had sold the disputed property to de¬ 
fendant 1. He had, therefore, no subsisting in¬ 
terest in it at the time of making the admis¬ 
sion. 

It cannot also be seriously urged that defen¬ 
dant 2 was acting as an agent on behalf of 
defendant 1 when he wrote the letter Ext. 7. 
Doubtless the telegram quoted in the first part 
of the letter shows that there was some under¬ 
standing between the two to the effect that 
the property purchased in the revenue sale 
should be resold to various persons; but so 
far as the disputed property was concerned it 
had already been sold to defendant 1 and 
the contents of the telegram do not justify 
the inference that defendant 1 either expressly 
or by implication authorised defendant 2 to 
make any admission against his interest in 
respect of the disputed property. 

(11) It was then urged that the contents 
of Ext. 7 would, in any case, be admissible 
under S. 10, Evidence Act, inasmuch as the 
conspiracy as alleged by the plaintiff was en¬ 
tered into by defendant 2 with defendant 1 
and defendants 3 to 8 for the purpose of 
bringing about the revenue sale so as to ex¬ 
tinguish the plaintiff’s rights without in any 
way jeopardising the rights of defendant 1 
and defendants 3 to 8. It was urged that the 
common intention of the conspirators was not 
completely achieved until reconveyance of the 
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disputed property to defendant 1 by defendant 
2 and the further reconveyance of most of the 
remaining property to defendants 3 to 8. This 
reconveyance took place on 5-1-43 and 6-1-43 
(vide para 12 of the plaint) and it was, there¬ 
fore, urged that the conspiracy continued to 
be operative till then and that any statement 
in writing made by one of the fellow conspi¬ 
rators with reference to the common intention 
of all of them was admissible under S. 10, 

Evidence Act. 

Against this argument Mr. Misra on behalf 
of the appellant-defendant 1 urged that the 
object of the conspiracy as alleged by the 
plaintiff was to extinguish the title of the 
plaintiff in respect of the disputed property 
and confer full title to defendant 1. This ob¬ 
ject was achieved when defendant 2 reconvey- 
ed the disputed property to defendant 1 on 
13-10-42 and any subsequent statement made 
by defendant 2 would not come within the 
scope of S. 10, Evidence Act. In support ot 
this argument reliance was placed on — ‘Em¬ 
peror v. G. V. Vaishampayan’, •AIR 1932 
Bom 56 (B) and — ‘Mirza Akbar v. Em¬ 

peror’, AIR 1940 PC 176 (C). 

(12) It is well settled that after the common 
intention of the conspirators had been achiev¬ 
ed any statement made by any of the conspi- 
rators would not be admissible under S. 10. 
This point has been clearly laid down by the 
iPrivy Council in — ‘AIR 1940 PC 176 (C) , 
where their Lordships observed : 

“Things said, done or written while the con¬ 
spiracy was on foot are relevant as evidence 
of the common intention, once reasonable 
ground has been shown to believe in its 
existence. But it would be a very different 
matter to hold that any narrative or state¬ 
ment or confession made to a third party 
after the common intention or conspiracy 
was no longer operating and had ceased to 
exist is admissible against the other party.” 

In considering how far this principle applies 
to the present case two questions arise : 

(i) what was the common intention of the 
conspirators as alleged by the plaintilf and 
when did the conspiracy cease to operate? 

(ii) apart from Ext. 7 were there reasonable 
grounds in the evidence to believe that there 
was such a conspiracy? 

(13) The answer to the first of the afore¬ 
said two questions depends on a careful read¬ 
ing of the plaint. In para 7 it was alleged 
that on account of the dispute over the adop¬ 
tion suit between the plaintiff’s husband and 
defendant 2 the latter conspired with his 
friend defendant 1 to deprive the plaintiff of 
the suit property and in pursuance of this con¬ 
spiracy induced defendants 3 to 8 to reconvey 
the disputed property in favour of defendant 
1 on 5-9-40. As soon as the said deed of re¬ 
conveyance was executed this conspiracy ceas¬ 
ed to be operative. In para 12, however, it 
was further alleged that the conspirators ap¬ 
prehended that the plaintiff would bring a title 
suit against defendant 1 and defendants 3 to 
8 relying on her prior sale and that then the 
conspirators devised a plan for completely 
extinguishing her title and preventing her 
from challenging the title of defendant 1. 

It was in pursuance of this second conspi¬ 
racy that defendants 3 to 8 were induced to 


default in payment of the Government reve¬ 
nue so tnat the entire property may be brought 
to revenue sale and purchased by defendant 
2. In para 12 of the plaint it was further 
stated that the subsequent reconveyance of 
the suit property to defendant 1 and other 
villages of the ‘touzi’ to the remaining defen¬ 
dants were all made in pursuance of this con¬ 
spiracy. This second conspiracy is the main 
conspiracy in the case and on a fair reading 
of paras 12 and 13 it may be held that the 
common intention of the conspirators was to 
extinguish the plaintiff’s title to the disputed 
property and to perfect the title ol defendant 
1 in such a manner as not to jeopardise the 
rights of defendants 3 to 8. In tnis view it 
may be said with some justification that the 
conspiracy would not cease to be operative 
until reconveyance by the auction-purchaser 
(defendant 2) in favour of defendants 3 to 8 
also, i.e. till January 1943 and that the letter 
(Ext. 7) was written while the conspiracy was 
still operative. 

(14) But whatever may be the nature of 

the allegations in the plaint the plaintiff did 
not lead anv evidence worth the name to 
show that defendants 3 to 8 shared in the 
aforesaid intention of defendants 1 and 2. 
(After considering the evidence his Lordship 
proceeded :) ✓ 

(15) My conclusion, therefore, is that there 
is no ‘prima facie’ evidence on the side of 
the plaintiff to prove the conspiracy as alleg¬ 
ed in paras 12 and 13 of the plaint implicat¬ 
ing defendants 3 to 8. The only conspiracy 
of which evidence may be said to exist is the 
conspiracy between defendants 1 and 2. That 
conspiracy ceased to be operative when defen¬ 
dant 2 resold the disputed property to defen¬ 
dant 1 on 13-10-42 and letter written subse¬ 
quently by defendant 2 would not be admis¬ 
sible under S. 10, Evidence Act. 

(16) The next question for consideration is 
whether the plaintiff is entitled to a reconve¬ 
yance of the disputed property from defendant 
1 on equitable considerations. I am inclined 
to accept the findings of both the lower Courts 
that the disputed ‘touzi’ was purchased by 
defendant 2 in the revenue sale ‘benami’ on 
behalf of defendant 1. The testimony of P. 
Ws. 2 and 8 on this question gains corrobora¬ 
tion from other circumstances already discus¬ 
sed. But it is an admitted fact that defend¬ 
ant 1 paid his share of the revenue on the 
‘touzi’ and it was the failure of the Choudhu- 
ries (defendants 3 to 8) to pay their quota of 
the revenue that brought about the revenue 
sale. The attempt of the plaintiff to prove by 
hearsay evidence that defendants 3 to 8 were 
ready and willing to pay their quota but that 
defendant 1 induced their agent Bitchitra- 
nanda Mohanty not to deposit their quota of 
Government revenue has failed for reasons 
already given. 

There is not even an allegation that there 
was fraudulent suppression of processes at the 
instance of defendant 1 or that the plaintiff 
was lulled into a sense of false security either 
by defendant 1 or by defendant 12. The plain¬ 
tiff could have easily deposited the arrear re¬ 
venue and thereby saved the propertv from 
sale. It is true that she failed to get her name 
mutated in the land registration records on 
29-10-41; but the ‘touzi’ was put up for sale 
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only on 13-3-42 and during this period of six 
months there was ample opportunity for tne 
plaintiff to safeguard her interest in the pro¬ 
perty by depositing the arrear revenue as per¬ 
mitted by S. 9, Bengal Land Revenue Sales 
Act, 1859. Instead ol being vigilant to iook 
after her own interests it appears that after 
her failure in trie mutation case she became 
completely indifferent to the property. Her 
agent (P. W. 7) admitted that he made no en¬ 
quiries in the ‘Touzi’ oilice as to whether all 
tne co-sharers of the ‘touzi’ had paid their 
arrear revenue and whether any balance was 
due. Thus the facts leading to the revenue 
sale are as follows : 

Defendant 1 as a recorded co-sharer deposit¬ 
ed his quota, of the Government revenue. The 
remaining co-sharers, namely, defendants 3 to 
8 defaulted in payment of their quota due to 
their straitened financial circumstances. Their 
default was not brought about through the 
machinations of defendant 1. The plaintiff, 
who also claimed to be one of the co-sharers 
of the ‘touzi’, could have paid the arrear re¬ 
venue and averted the sale; but she remain¬ 
ed indifferent. There was no understanding, 
either express or implied, either between de¬ 
fendant 1 and the plaintiff or between defen¬ 
dants 3 to 8 and the plaintiff in consequence 
of which she was lulled into a sense of false 
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‘Akshaykumar v. Ahmad AIT, AIR 1932 Cal 
434 (G), the principles laid down in — ‘AIR 
1916 PC 227 (D)’, were also applied to a 
case where a co-sharer though not in default 
in payment of his quota of the arrear reve¬ 
nue had designedly brought about the revenue 
sale by seneming with the other co-sharers 
and deliberately procured their default. In 
that case Rankin C. J., the Chief Justice of 
Calcutta High Court, observed : 

“Of course, if defendant 1 had not intentional¬ 
ly procured the default which resulted in 
the revenue sale, he would have been en¬ 
titled to purchase the plaintiffs estate for 
himself.” 

For granting equitable relief a co-sharer who 
suosequently purchased the property in the 
revenue sale must be guilty of some kind of 
sharp practice which would be inconsistent 
with any relation of mutual confidence bet-1 
ween co-sharers. Both the lower Courts' 
thought that defendant 1 was guilty of sharp 
practice inasmuch as he dissuaded defendants 
3 to 8 from depositing their quota of the 
arrear revenue and thereby averting the sale. 

I have, however, shown that this finding of 
both the Courts is not based on any evidence 
worth the name. Hence, following the obser¬ 
vations of Rankin C. J. quoted above, it would 


security. Defendant 1 was aware that the 
‘touzi’ was being put to sale due to the de¬ 
fault of defendants 3 to 8 but would not 
avert the sale by depositing their quota of 
arrear revenue. When the property was brought 
to the revenue sale defendant 2 purchased it, 
presumably ‘benami’ on behalf of defendant 
1 and subsequently reconveyed it to him. 


appear that defendant 1 was entitled to pur¬ 
chase the property ‘benami’ in the name of 
defendant 2 in the revenue sale inasmuch as 
he was not guilty of any sharp practice or 
anything unfair. There could be no question 
of mutual confidence between him and the 
plaintiff who were both then on bitter terms 
of litigation. 


(17) Both the lower Courts have relied on 
the leading decision of the Privy Council re¬ 
ported in — ‘Deo Nandan Prasad v. Janki 
Singh’, AIR 1916 PC 227 (D), and granted the 
relief asked for by the plaintiff. That case is, 
however, clearly distinguishable. There the 
eo-sharer-mortgagee who purchased the estate 
in the revenue sale was himself the defaulter 
in payment of his quota of the Government 
revenue notwithstanding the existence of a 
previous agreement between . him and the 
other co-sharers to the effect that he would 
pay his quota of the Government revenue. The 
default was brought about deliberately with a 
view to a subsequent sale and purchase on 
his behalf. The other co-sharers were not aware 
of the default or sale. On these facts their 
Lordships emphasised, while dissenting from 
a decision reported in — ‘Doorga Singh v. Sheo 
Pershad Singh’, 16 Cal 194 (E), 

“the need of demanding from each such 
measure of candid dealing and good faith 
as would ensure that a sharer would not be 
tempted to make a deliberate default with 
a view to ousting his co-sharers and appro¬ 
priating to himself their common property.” 

This case was explained in a later Calcutta 
decision reoorted in — ‘Kurshed Ali v. Dina- 
nath Surma’, AIR 1919 Cal 431 (F) and it 
was pointed out that the mere fact that the 
purchaser of an estate in a revenue sale was 
one of the co-sharers was not sufficient to 
attract the equitable principles of S. 90. Trusts 
Act and that there must be something unfair, 
something amounting at least to sharp prac¬ 
tice, in the conduct of the purchaser. In — 


The mere purchase ‘benami’ in the name 
of defendant 2 is itself not evidence of fraud. 
1 His failure to deposit the arrear revenue due 
from the other co-sharers (defendants 3 to 8) 
cannot also lead to an inference that he was 
guilty of sharp practice inasmuch as there was 
no understanding between him and the other 
co-sharers that he should pay their quota of 
the revenue also. The present case is very 
similar to a later decision of the Privy Coun¬ 
cil reported in — ‘Anath Nath v. Dwarka 
Nath’, AIR 1939 PC 86 (H), (in which the 
judgment was delivered by Sir G. Rankin 
hi cpif) wherp their I ordships refused to ap¬ 
ply the principles of S. 90, Trusts Act, to a 
case where a co-sharer who subsequently pur¬ 
chased the property in the revenue sale was: 
not guiltv of any act of bad faith towards 
his co-sharers, had not lulled them into a sense 
of security, had not abused them confidence 
and had not done anything to prevent his co¬ 
sharers from becoming possible bidders. 

The only distinguishing feature between that 
case and the present case is that in the former 
the co-sharer had done everything that was 
possible for him to do to prevent the sale 
whereas in the present case defendant 1 did 
not pay the arrear revenue due from defendants 
3 to 8 though he eould have oaid it if he had 
so desired But I do not think that this makes 
any difference inasmuch as the principle em¬ 
phasised bv their Lordships is the necessity 
for mutual confidence, candid dealing and 
good faith as between the co-sharers. Where 
there can be no question of one corsharer be-, 
ing misled by the other and the latter is not 
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lguilty of any sharp practice the equitable 
* principles of S. 90 cannot be invoked. 

(18) I would, therefore, allow the appeal, 
set aside the judgment and decree of both the 
Courts and dismiss the plaintiff’s suit with 

costs throughout. 

(19) MOHAPATRA J. : I agree. 

B/V.R.B. Appeal allowed. 
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Narsing Das Hiralal Ltd. and anothoi, Peti¬ 
tioners v. Bisandayal Satyanarain Firm, Oppo¬ 
site Party. 

Civil Revn. No. 248 of 1951, D/- 14-10-1952. 
from order of Addl. Dist. J., Cuttack. D/- 12-5- 

1951. 

(a) Arbitration Act (1940). S. 28 — Scope. 

Sub-section (1) is very wide and con¬ 
fers full discretion on Court to enlarge 
time for making award at any time. Court 
can exercise that power, even after the 
award has been made and filed, during the 
hearing of the petition under Ss. 14 and 17 
and after the parties had led their evi¬ 
dence on merits. (Paras 6, 7) 

Anno: Arbn. Act, S. 28 N. 1. 

(b) Arbitration Act (1940), S. 30 — Mis¬ 

conduct — Making award after statutory period 
fixed in para 3 of Sch. 1 — When Court lias 
extended time under S. 28(1) arbitrator cannot 
be held guilty of legal misconduct and award 
set aside on that ground. AIR 1948 Mad 40; 
AIR 1949 Cal 350 and AIR 1950 Lali 32, Dis¬ 
tinguished. (Para 10) 

Anno: Arbn. Act, S. 30 N. 12. 

(c) Arbitration Act (1940), S. 28 — Court 

can exercise power conferred by sub-s. (1) suo 
motu (Para 11' 

Anno: Arbn. Act, S. 28 N. 1. 

(d) Arbitration Act (1940), S. 28 — Reason¬ 
able exercise of discretion. 

Award made after statutory time limit 
— Delay due to conduct of defendant — 
Defendant, after award was filed, not ob¬ 
jecting to its validity on the ground of its 
having been made beyond time — Held L 
that the Court exercised its discretion pro- 1 
perly in extending the time and that the T 
defendant had waived his objection by his 
conduct. (Para 11) 

Anno: Arbn. Act, S. 28 N. 1. 

M. S. Rao, for Petitioners; B. N. Das and S. 
C. Chakravarty, for Opposite Party. 

CASES REFERRED TO : 

(A) (1867) 37 LJ QB 121: 3 QB 404 (Pr 6) 

(B) (1900) 69 LJ QB 481: 1900-2 QB 253 (Pr 
6 ) 

(C) (’20) AIR 1920 Cal 115: 46 Cal 1059 (Pr 
6 8 ) 

(D) (’91) 13 All 300: 18 Ind App 55 (PC) (Pr 

8 ) 
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(E) (’45). AIR 1945 Cal 19: 48 Cal WN 721 (Pr 
9) 

(F) (’49) AIR 1949 All 399: ILR (1949) AIL 720 
(Prs 9, 11) 

(G) (’48) AIR 1948 Mad 40: ILR (1948) Mad 
83 (Pr 10) 

(H) (’49) AIR 1949 Cal 350: ILR (1945) 2 Cal 
70 (Pr 10) 

(I) (’50) AIR 1950 Lab 32: Pak LR (1949) Lah 
789 (Pr 10) 

ORDER : This revision petition is against the 
appellate judgment of the Additional District 
Judge of Cuttack reversing the judgment of 
the First Additional Sub-Judge of Cuttack ana 
setting aside an award given by the arbitra¬ 
tors and the judgment and decree following the 
award. 

(2) The opposite partv was the defendant in 
Suit No. 57/8 of 1949-48 in the Court of the 
1st Additional Sub-Judge, Cuttack. That suit 
was brought under Ss. 14 and 17, Indian Arbi¬ 
tration Act, 1940 by the petitioners-plaintiffs 
for a judgment in terms of an award said U 
have been given by the arbitrators appointed 
by the parties, on 13-12-47. The plaintiffs and 
the defendant executed separate arbitration 
agreements (ekrarnamas) dated 13-3-47 and 
11-3-47 respectively referring their dispute to 
three respectable merchants of Cuttack, name¬ 
ly, Rangalal Modi, Narsingdas Bhowsinka and 
Joharimal. In the arbitration agreements exe¬ 
cuted by the parties no time limit was fixed for 
the giving of the award and consequently the 
provisions of para 3 of the First Schedule to 
the Arbitration Act would apply and the award 
should be made within four months after the 
arbitrators have entered on the reference. As 
already stated, the award was given only on 
13-12-47 in which it was stated that a sum of 
R's. 3898/8/- was due from the defendant to 
the plaintiffs. 

(3) Several objections were taken up both in 
the trial Court and in the lower appellate Court 
against the award. But the only point that 
need be considered now is whether the delay 
of more than four months in the making of the 
award was sufficient for the Court to set it 
aside. The trial Court held that the delay was 
mainly due to the defendant himself and that 
he had asked the arbitrators for adjournments 
on 26-3-47, 13-4-47 and 28-4-47 for the purpose 
of adducing his evidence. That Court also be¬ 
lieved the oral evidence of one of the arbitra¬ 
tors to the effect that on several other dates 
also the defendant orally asked for adjourn¬ 
ments. As late as 20-7-47 the defendant filed 
certain documents. The trial Court came to a 
finding that the delay in giving the award was 
due mainly to the defendant’s action in taking 
time on successive occasions from the arbitra¬ 
tors. One of the main grievances of the de¬ 
fendant against the award was that the arbi¬ 
trators did not afford sufficient opportunities 
to him to present his case (vide para 11 of 
his written statement). The trial Court, there¬ 
fore, thought that in the interests of equity it 
should extend the period of four months pres¬ 
cribed in para 3 of the First schedule to the 
Arbitration Act. 

The Court, however, omitted to state clearly 
under what provision of the Indian Arbitration 
Act it exercised the power of extending the 
statutory time limit for the making of the 
award. But it is obvious that this power was 
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exercised under sub-s. (1) of S. 28, Arbitra¬ 
tion Act. 

(4) The lower appellate Court, however, 
thought that the statutory time limit fixed in 
para 3 of the First sch. to the Arbitration Act 
can be extended only if there was an agree¬ 
ment in writing by both parties for extension 
of the time limit and that in the absence of 
such an agreement the Court had no jurisdic¬ 
tion to extend the time. It, therefore, came to 
the conclusion that the arbitrators were guilty 
of legal misconduct inasmuch as the award was 
not made within the prescribed statutory pe¬ 
riod and therefore set aside the award. 

(5) The lower appellate Court has clearly 
misdirected itself. Its assumption that the trial 
Court acted under the provisions of sub-s. (2) 
of S. 28, Arbitration Act is not warranted. 
There is no doubt that under the provisions of 
that sub-section the time for making an award 
cannot be enlarged except with the consent of 
all the parties to the agreement and the arbi¬ 
trators cannot on their own motion extend the 
time limit. But any discussion about the scope 
of sub-s. (2) of S. 28 is academic in the pre¬ 
sent case inasmuch as the trial Court purported 
to act under sub-s. (1) cf S. 28. The appellate 
Court had therefore to consider only the follow¬ 
ing two important questions. 

(i) Whether the trial Court had jurisdiction 
to enlarge the time for making the award in 
exercise of the powers conferred by sub-S. (1) 
of S. 28. 

(ii) Assuming that the trial Court had the po¬ 
wer, whether the Court exercised its discre¬ 
tionary power properly in the facts and cir¬ 
cumstances of the present case. 

(6) Sub-section (1) of S. 28 is as follows: 

“The Court may, if it thinks fit, whether the 
time for making the award has expired or 
not and whether the award has been made or 
not, enlarge from time to time the time for 
making the award.” 

It will be noticed that the language of the sub¬ 
section is very wide and confers full discretion 
on the Court to enlarge the time limit for 
making the award at any time. That power 
can be exercised even though the time for 
making the award has expired and also even 
after the award has been made. 

It will be useful to compare the provisions 
of this sub-section with the corresponding pro¬ 
visions of the previous statutory enactments 
dealing with arbitration. Section 12 Indian Arbi¬ 
tration Act, 1899 was as follows : 

“The time for making an award may, from 
time to time, be enlarged by order of the 
Court, whether the time for making the 
award has expired or not.” 

Para 8 of Sch. 2, Civil P. C., 1908 was as follows: 

“Where the arbitrators or the umpire cannot 
complete the award within the period speci¬ 
fied in the order, the Court may, if it thinks 
fit, either allow further time, and from time 
to time, either before or after the expiration 
of the period fixed for the making of the 
award, enlarge such period;” 

It is true that in Sch. 2, Civil P. C., 1908 no 
statutory period was fixed for the making of 
an award as in para 3 of Sch. 1, Arbitration 
Act, 1940. But it will be noticed that though 
in S. 12, Indian Arbitration Act, 1899 and 
para 8 of Sch. 2, Civil P. C. 1908, it is expressly 


stated that the power of the Court to enlarge 
the time limit may be exercised whether the 
time for making the award has expired or not 
it is not further stated that this power can be 
exercised even after the award has been made. 

In sub-s. (1) of S. 28, however, any doubt 
about the power of the Court to enlarge the 
time limit even after the award has been 
made, has been set at rest by the use of the 
following words: “whether the award has been 
made or not”. Apparently those words were in¬ 
serted with a view to give statutory recognition 
to the principle of English Law decided in — 
‘Lord v. Lee’, (1867) 3 QB 404 (A) and — 

— ‘Knowles v. Bolton Corporation’, (1900) 2 
QB 253 (B), where it was held that the Court 
had jurisdiction to extend the time for making 
an award even though the award had in fact 
been made. A similar view was taken in — 
‘Tejpal Jamunadas v. B. Nathmull & Co/, AIR 
1920 Cal 115 (C), while construing S. 12, Arbi¬ 
tration Act 1899. 

(7) Thus on a question cf mere construction 
of sub-s. (1) of S. 28, Arbitration Act, 1940 
and giving due importance to the words “whe¬ 
ther the award has been made or not” deli¬ 
berately inserted in that sub-section when the 
law cf arbitration was re-enacted in 1940, 1 
must hold that the power of the Court to en¬ 
large the time limit is not limited to any par¬ 
ticular stage of the arbitration proceeding and 
that it can be exercised at any time. In the 
present case the trial Court purported to exer¬ 
cise this power while hearing the petition 
under Ss. 14 and 17, Arbitration Act for the 
purpose of deciding whether the judgment 
should be given in terms of the award. 

(8) Mr. Das, however, urged that the power 
of the Court under sub-s. (1) of S. 28 can be 
exercised only till the date of the filing of the 
award and not afterwards. In support of this 
argument he relied on a Privy Council decision 
reported in ‘Har Narain Singh v. Bhagwant Kuar’, 

18 Ind App 55 (PC) (D). But that case was 
decided on a construction of Ss. 514 and 521, 
Civil P. C., 1882 where the words “whether 
the award has been made or not” were not 
found. Consequently, that decision is inappli¬ 
cable to the present case. In — ‘AIR 1920 Cal 
115 (C)’, while construing S. 12, Arbitration 
Act, 1899, it was pointed out that the aforesaid 
decision of the Privy Council was inapplicable 
in construing that provision of the Arbitration 
Act of 1899. The same reasoning would apply 
with greater force in construing sub-s. (1) of 
S. 28 of the Arbitration Act, 1940. 

(9) There is also sufficient authority in sub¬ 
sequent Indian decisions to support the afore¬ 
said view. In — ‘Nani Bala v. Ram Gopal, 
AIR 1945 Cal 19 at p. 21 (E), it was pointed 

out 

“But if an arbitrator makes an award beyond 
time, the delay may be condoned at anv 
time by the Court in a proper case, for S. 

28 of the Act gives power to the Court to 
extend time even after the award had been 
made If the award made in this case was 
otherwise a good award and there was no 
legal impediment to its being filed, the learn¬ 
ed Subordinate Judge ought to have reserv¬ 
ed consideration of this point at a later stage, 
when after the evidence had been led by 
the parties on the merits he would have been 
in a better position to exercise the discre¬ 
tionary power given by S. 28.” 
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In the present case the First Additional Sub¬ 
ordinate Judge exercised his discretionary po¬ 
wer at the stage pointed out by the Calcutta 
High Court, after evidence had been led by 
the parties on merits. 

Similarly in — ‘Amar Nath v. Uggar Sen’, 
AIR 1949 All 399 (F), it was pointed out that 
sub-s. (1) of S. 28 gave unrestricted power to 
the Court to extend time for making an award 
irrespective of whether the award has been 
made or not. I am therefore unable to find 
any indication either in the Arbitration Act or 
in any authority to the effect that once an 
award is filed before the Court it has no po¬ 
wer under sub-s. (1) of S. 28 to enlarge the 
time for making the award. 

(10) If, however, the Court refuses to ex¬ 
tend the time limit there may be seme justi¬ 
fication for holding that the arbitrators are 
i guilty of legal misconduct in making the award 
! after the expiry of the statutory period and 
the award may be liable to be set aside. Mr. 

B. N. Das relied on — ‘Kuppuswami Chetty v. 
Anantharamier’, AIR 1948 Mad 40 (G); — ‘I. 
G. H. Arifi v. Bengal Silk Mills Ltd.’, AIR 1949 
Cal 350 (H) and — ‘Abdul Hakim Khan v. 

Lahore Improvement Trust’, AIR 1950 Lah 32 
(I)’. But these decisions are clearly distinguish¬ 
able because in none of them did the Court 
concerned exercise its discretionary power 
under sub-s. (1) of S. 28 to extend the time 
limit. Those decisions, therefore, have no appli¬ 
cation to the present case where the trial Court 
has stated in its judgment that in the interests 
of equity it considers it proper to allow the 
period to be extended beyond four months. 

(11) The next question for consideration is 
whether the trial Court exercised its discretion 
properly in thus extending the time limit. I 
have already shown that the defendant was 
mainly to blame for the delay in making the 
award. The arbitrators were constrained to 
I give repeated adjournments, mainly at the in¬ 
stance of the defendant, though on some occa-\ 
'sions the plaintiffs also took time. Even after\ 
the award was given by the arbitrators on 
13-12-47 the defendant seems to have felt ag¬ 
grieved on the ground that adequate opportu- ; 
nities were not given to him for presenting his : 
ease. In his objection petition in the trial 
Court also he never objected to the validity of 
the award on the ground that it was made be¬ 
yond the statutory time limit. Under these cir- 
cumstances I think the trial Court exercised j 
its discretion properly in extending the time 1 ^ 
limit. 

It is true that there was no specific prayer 
by the plaintiffs to the Court for extending the 
time limit and the Court granted that exten¬ 
sion while writing out its judgment after con¬ 
sidering the entire evidence on record. But 
sub-s. (1) of S. 28 does not say that the Court 
cannot exercise the power conferred by that 
sub-section suo motu. In — ‘AIR 1949 All 399 
(F), it was held that the absence of an appli¬ 
cation for the extension of time was a mere 
irregularity which may be waived by conduct. 

It was also held that where thfe arbitrators 
were not responsible for the delay in making 
the award they were not guilty of misconduct 
'in conducting the proceeding. In considering 
!whether the discretion was pronerly exercised 
;by the trial Court I should take note of the 
conduct of the petitioners in submitting them¬ 
selves to the jurisdiction of the arbitrators on 


20-7-47 after the expiry of the statutory period* 
of four months and their omission to state in' 
their objection petition that the award v/as in¬ 
valid on the ground that it was made after] 
the expiry of the statutory period. It appears; 
that they waived this objection by their con¬ 
duct and taking all the facts and circumstances, 
of this case into consideration I am not pre¬ 
pared to say that the trial Court exercised its 
discretion improperly. 

(12) For the above reasons the order of the 
lower appellate Court is set aside and the 
order of the trial Court is restored. The oppo¬ 
site party should pay costs of the lower ap¬ 
pellate Court the trial Court and also of this 
Court to the petitioners. Hearing fee is assessed 
at two gold mohurs. 

B/ M.K.S. Revision allowed 
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MOHAPATRA AND MOHANTY JJ. 

Parikhit Thapa, Appellant v. Nidhi Thapa 
and others, Respondents. 

Second Appeal No. 242 of 1950, D/- 18-8-1953, 
from order of Addl. Sub. J., Sambalpur, D/- 
6-1-1950. 

T. P. Act (1882), S. 54 — Sale of property- 
less than hundred rupees in value — (Evidence- 
Act (1872), S. 91). AIR 1928 Mad 546, Dissent. 

Sale can be effected either by registered 
instrument or by delivery of property it¬ 
self. Sale effected by delivery — Fact 
that the parties who wanted the other 
terms, such as, price, default clause or the 
clause lor damage if vendee did not get 
possession or was dispossessed, rendered 
into writing and had executed an un¬ 
registered deed will not render the sale 
completed by actual delivery invalid — 
Existence of such a document is not a bar 
under S. 91, Evidence Act from proving 
the transaction of sale by actual delivery 
— The document itself is admissible for 
the purpose of proving the terms of the 
contract between the parties. AIR 1929 
Pat 620; AIR 1943 Bom 431; AIR 1925 All 
206 (1) and AIR 1936 Mad 301, Rel. on. 

(Para 1) 

Anno: T. P. Act, S. 54 N. 21; Evi. Act, S. 91’ 
N. 8. 

N. Sen, for Appellant; G. K. Misra, for Res¬ 
pondents 1-3 and 5. 

CASES REFERRED TO : 

(A) (’28) AIR 1928 Mad 546: 111 Ind Cas 677 
(Pr 1) 

(B) (’29) AIR 1929 Pat 620: 10 Pat LT 449 (Pr 
1) 

(C) (’43) AIR 1943 Bom 431: ILR (1943) Bom- 
653 (Pr 1) 

(D) (’25) AIR 1925 All 206(1): 79 Ind Cas 394 
(Pr 1) 

(E) (’36) AIR 1936 Mad 301: 59 Mad 779 (Pr 
1) 

MOHAPATRA J.: 

This is a plaintiff’s Second Appeal against the 
reversing judgment of Shri B. Misra, Additional! 
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Subordinate Judge. Sambalpur dated 6-1-50 which 
arises out of a suit brought by the plaintiff for a 
declaration of his title and for confirmation of his 
possession or in the alternative for recovery of 
possession on the basis of a sa.e by the defendants 
1, 2 and 3 on 11-3-1942 for a sum of Rs. 22/-. The 
plaintiff further alleges that defendants 1. 2 and 
3 executed an unregistered deed of sale in favour 
of the plaintiff on that date but particularly re¬ 
lied upon the factum of delivery of possession of 
the disputed land by defendant 1, 2 and 3 in his 
favour to complete the transaction of sale. The 
defence was an attack on the genuineness of the 
transaction, i. e. the unregistered deed of sale. They 
further took up the plea that there was no delivery 
of possession as alleged by the plaintiff. 

Both the Courts below have concurrently found 
in fact that the unregistered deed of sale is a 
genuine transaction and further that there was m 
fact delivery of possession. But while the trial 
court decreed the plaintiff’s suit on the finding that 
the same transaction was completed by delivery 
of possession as the value of the property in dis¬ 
pute was below Rs. 100/- and found that the un¬ 
registered deed is admissible only for the purpose 
of proving the nature and character of the posses¬ 
sion of the plaintiff, the lower appellate court re¬ 
iving upon a Madras decision in — ‘Kuppuswami 
Goundan v. Chinnaswami Goundan’, A. I. R. 1928 
Mad 546 (A) has dismissed the plaintiff’s case on 
the finding that there being an unregistered deed 
of sale that alone is admissible for the purpose of 
proving the contract between the parties on the 
question of sale and as the document is not a re¬ 
gistered document it must be taken out of consi¬ 
deration as being inadmissible. The plaintiff will 
be barred by the provisions of Section 91, Evidence 
Act, to prove the terms of the sale by proving the 
actual delivery of possession inasmuch as the terms 
have been embodied in the form of a document. 

Shri Sen appearing on behalf of the plaintiff- 
appellant contends that the view taken by the 
learned lower appellate court is contrary to law 
and is contrary to the decisions of the various High 
Courts of India and even contrary to a subsequent 
decision of the Madras High Court wherein — ‘AIR 
1928 Mad 546 (A)’ was not followed. 

By a reference to Section 54, T. P. Act, which 
runs as follows: (His Lordship after quoting the 

provisions stated :) We find it clear that in cases 
of sales of this description where the subject- 
matter of the sale is valued at less than Rs. 100 
the same can be effected either by a registered in¬ 
strument or by delivery of the property itself. 

In the present case, the plaintiff bases his case 
on the position that the sale is completed by the 
fact of delivery of possession as required under the 
provisions of Section 54, T. P. Act, Indeed a 
document which in the present case was unregis¬ 
tered was unnecessary. In our opinion, it cannot 
be suggested fora moment that the plaintiff’s sale 
will be invalid even though, completed by actual 
delivery of possession simply because the parties 
wanted the other terms of the contract between 
them to be rendered into writing, such as. the price, 
the default clause the clause for damages etc. if 
the plaintiff does not get possession of, if he is 
dispossessed. The factum of actual delivery of 
possession cannot be deemed to be a term of the 
contract as provided for under the provisions of 
Section 91, Evidence Act. As such, the plaintiff 
is certainly entitled to prove the factum of actual 
delivery of possession in spite of the present un¬ 
registered deed of sale and in the present case, 
there being such delivery of possession, the sale 
is complete. 


A. I. R. 

We may in this connexion refer to a decision of 
their Lordships of the Patna High Court in — 
‘Keshwar Mahton v. Sneonandan Mahton’, A. I. R. 
1929 Pat 620 (B). Exactly the same points arose 
for consideration before their Lordships that in a 
case of the description where the property is valu¬ 
ed at less than Rs. 100/- and the sale was effected 
by delivery of possession even though there was an 
unregistered deed embodying the terms of the con¬ 
tract between the parties, their Lordships express¬ 
ed their opinion categorically that Section 91, Evi¬ 
dence Act, is not a bar to prove the transaction of 
sale by actual delivery of possession. Their Lord- 
ships further held that the unregistered deed is 
admissible for the collateral purpose, collateral to 
the pertinent purpose of completing the title to 
the property, to show the terms of agreement bet¬ 
ween the parties and the nature and character of 
possession. 

The decision reported in — ‘A. I. R. 1928 Mad 
546 (A)’ was placed before their Lordships. Their 
Lordships were expressly of opinion that if —‘AIR 
1928 Mad 546 (A)’ lays down any other principle 
which is contrary to this, their Lordships were not 
inclined to agree with the view. This decision 
of the Patna High Court has been followed by the 
Bombay High Court in — ‘Tribhovan Hargovan v. 
Shankar Desai’, A. I. R. 1943 Bom 431 (C). This 
seems to be the view of the Allahabad High Court 
as expressed in — ‘Dava Ram v. Sita Ram’, AIR 
1925 All 206 (D>. 

We will last of all refer to the subsequent deci¬ 
sion of the Madras High Court in — ‘Muhammad 
Gosukani v. Md. S. Maracayar’, A. I. R. 1936 Mad 
301 at p 303 (E>. Their Lordships considered the 
view expressed in the previous decision in — ‘AIR 
1928 Mad 546 (A)’ and made observations as fol¬ 
lows : 

“The expression ‘mere delivery of property’ does 
not, of course, find a place in Section 54; and 
with respect I am unable to see why, if the pro¬ 
perty is such as may be sold by delivery, it is any 
the less so sold because the parties, upon agree¬ 
ing to the sale, unnecessarily have recourse to 
the execution of a docurhent. Nor am I able 
to understand why the incontestable proof afford¬ 
ed by such a document of an agreement between 
the parties may not be accepted as such.” 

Their Lordships disagreeing with the view express¬ 
ed in the previous case found that in such a case 
proof of completion of the title can be obtained 
by actual delivery of possession and the document 
is admissible for showing the terms of the contract 
as between the parties. This being the decided 
view of most of the High Courts, we find that the 
plaintiff has succeeded in proving his title to the 
property by proof of actual delivery of possession 
and by proving the terms of the contract embodied 
in the unregistered sale deed. 

The appeal, therefore, is allowed. The judg¬ 
ment and decree of the lower appellate court are 
set aside and the judgment and decree of the trial 
court are restored. As Shri Misra appearing on 
behalf of the respondents frankly conceded that 
the position of law relied upon by the appellant 
is irresistible, there will be no order for costs. The 
plaintiff is entitled to costs of the lower appellate 

court. 

(2) MOHANTY, J.: I agree. 

A/M.K.S. Appeal allowed. 
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A.I.R. 1954 ORISSA 33 (Vol. 41, C. N. 10) 
PANIGRAHI AND NARASIMHAM JJ. 

Anam Swain and others, Accused v. Slate. 
Jury Ref. No. 1 of 1952, D/- 19-9-1952, refer¬ 
red by Addl. S. J 0 Cuttack, D/- 7-8-1952. 

(a) Criminal P. C. (1898), 5s. 3G7 and 299 
Powers of High Court under S. 307. 

The Jury are the sole judges of fact and 
however much a Judge may differ from 
their opinion, if the evidence is properly 
placed before them and the evidence is 
such that a reasonable body of men might 
reach conclusion which the Jury has 
reached, the Judge has no power to make 
a reference. Nor would the High Court 
have the power to interfere. The court can 
interfere only if the verdict of the Jury is . 
perverse or against the weight of evidence. 
The paramount consideration must be whe¬ 
ther the ends of justice require that the 
verdict of the Jury should be set aside. 
AIR 1946 PC 151, Applied. (Para 5) 

Anno: Cr. P. C., S. 299 N. 2; S. 307 N. 1, 4 
and 11. 

(b) Evidence Act (1872), S. 45 — Opinion 
of medical expert as to age, value of. 

The ossification test is no doubt a surer 
test for determining age. But the opinion 
of a doctor as to the age of the girl arrived 
at without conducting any ossification tests 
and based cn other factors should not be 
brushed aside merely because he did not 
conduct such a test, taking into considera¬ 
tion the conditions obtaining in India 
where such tests are not conducted. 

(Para 13) 

Anno: Evi. Act, S. 45 N. 5. 

(c) Criminal P. C. (1898), Ss. 297, 298 and 
299 — Duties of the Judge and Jury respec¬ 
tively. 

In a. jury trial the appreciation of facts 
is exclusively within the competence of the 
jury and the Judge is expected to help the 
Jury only in the appraisal of the evidence. 
He may, of course, suggest the probability 
or otherwise of the effect of a certain fact 
elicited in evidence, but he would be going 
beyond his jurisdiction if he were to say 
that he does net believe a certain fact. 

(Para 14) 

The Judge should confine himself only to 
laying down the law on his own responsi¬ 
bility without referring to decided cases. 
The question whether two facts contradict 
each other should invariably be left to the 
Jury and they should be left free to consi¬ 
der whether the contradiction is so serious 
as to make the witnesses unworthy of 
credit. The duty of the Judge ends when 
he points out the two versions and any 
apparent contradictions implied in those 
versions. He should not proceed beyond 
that and say that the contradictions justify 
rejection of the evidence. This is a matter 
for the Jury to form an opinion about. 

(Para 14) 

Anne: Cr. P. C., S. 297 N 6, 9: S. 298 N. 1 
S. 299 N. 2. 

(d) Evidence Act (1872), S. 3 — Proved. 

The proof of a fact depends not upon 
the accuracy of statements made at diffe¬ 
rent stages of a care hut upon the proba¬ 
bility of its having existed. Evidence of a 

1954 Ori./5 & 0 


fact and proof of a fact are not synony¬ 
mous. While, therefore, there may be in¬ 
accuracies in the evidence, the fact sought 
to be proved rnay be so probable that a 
prudent man may act upon the supposition 
that it exists. It is the broad facts of the 
case, and not the little details that go to 
make up those facts that will make the 
existence of those facts probable or not. 
Discrepancies are bound to occur in human 
testimony and mathematical precision in 
the statements of witnesses cannot be ex¬ 
pected. (Para 15) 

Unless the contradictions are of such 
nature as to affect the existence of the fact 
in issue, they cannot be regarded as mate¬ 
rial. The omission of a detail in an ear¬ 
lier stage of the proceedings is not to be 
treated as a contradiction of the facts 
spoken to later unless it is a material fact. 

(Para 15) 

Anno: Evi. Act, S. 3 N. 5. 

(e) Penal Code (1860), S. 376 — Evidence 
and proof. 

Per Narasimham J. : In cases of rape 
the alleged victim and the accused persons 
Should be specially examined with a view 
to ascertaining if they are infected with 
venereal disease.- (Para 18) 

Advocate General and C. M. Acharya, for the 
Reference; V. Pasayat, for the Accused. 

CASES REFERRED TO : 

(A) (’46) AIR 1946 PC 151: 47 Cri LJ 905 (PC) 
(Pr 5) 

(3) (’89) 15 Bom 452 (Pr 5) 

(C) (’27) AIR 1927 Cal 848: 54 Cal 708: 28 Cri 
LJ 903 (Pr 5) 

(D) (’28) AIR 1928 Mad 1186: 51 Mad 956: 30 
Cri LJ 317 (FB) (Pr 5) 

PANIGRAHI J.: 

This is a reference made under S. 307, Cri¬ 
minal P. C., by the Additional Sessions Judge, 
Cuttack, recommending that the unanimous 
verdict of ‘guilty’ returned by the Jury, in 
respect of a charge under S. 376, I. P. C., should 
be set aside. 

(2) The prosecution case, briefly, is this. On 
the night ot 12-2-1951, P. W. 7 Bimali Dei, an 
unmarried girl was sleeping in her house in 
village Patkura in P. S. Tikhiri of Cuttack 
district, with her mother (P. W. 5). her sister 
(P. W. 6) and her younger brothers. At mid¬ 
night she was carried away by some persons 
who made a forcible entry into the house, and 
was carried to a field about 600 yards away 
from her house and there she was raped by 
the four accused persons. After she had been 
raped twice by each of the accused persons, 
she was brought by them and left in the 
backvard (bari) of her house in a prostrate 
r-ondition. Meanwhile her mother and sister 
had been aroused by the cries of a young baby 
and P. W. 5 called out P. W. 7 but found her 
missing. A little later P. W. 5 could hear the 
moans of P. W. 7 who had by then been left 
in the backyard of the house. The girl was 
helped into the house by her mother and sister 
and sometime later she disclosed what had 
happened to her mother. 

The father of the girl was at that time 
absent from the village, and on receiving infor¬ 
mation about the occurrence returned to the 
village on the 14th evening. An attempt was 
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made by the villagers to hush up the matter 
by persuading the accused to pay compensation 
but as no settlement could be arrived at, P. Ws. 
3 and 7 went to tne Police Station where the 
girl (P. W. 7) lodged First iniormation on 
18-2-1951. On 19-2-1951, she was examined by 
P. W. 1, a doctor, who noticed some abrasions 
on her right and left scapula and buttocks. 
He also noticed a laceration of the fourchettes 
& it was gaping. The hymen was ruptured and 
was bleeding on touch. The mucus membrane 
of the vulva was inflamed, tender, and signs 
of recent tearing were found. The accused 
pleaded a complete denial of the occurrence 
and stated that the case had been foisted on 
them at the instigation of P. W. 4. 

(3) The learned Additional Sessions Judge 
clearly charged the Jury for an acquittal. He 
criticised the prosecution from all points of 
view. He indicated, in unmistakable terms, that 
the story given out by the complainant was 
hard to believe. He pointed out what in nis 
opinion were material contradictions and dis¬ 
crepancies between the version given by the 
girl in the F. I. R. (Ext. 5) and her evidence 
in Court, saying that they could not be brushed 
away as being of a minor character. The 
learned Judge then referred to the contradic¬ 
tion between the girl’s evidence and her 
mother’s evidence and her sister’s evidence. 
Referring to the evidence of the doctor he said 
that the injuries pointed out by the doctor 
were as consistent with a case of adultery as 
with rape, though it was nobody’s case that 
there had been an offence of adultery as admit¬ 
tedly the girl was unmarried. 

The injuries noticed on the person of two cf 
the accused nersons were, in the opinion ot the 
learned Judge, sufficiently explained and not 
such as to cause any suspicion against them. 
He did not choose to place any reliance upon 
the evidence of the doctor with regard to the 
age of the girl. On this part of the case the 
learned Judge told the Jury that the ^ evidence 
of the doctor was “no surest guide m the 
absence of the Ossification test. Ho also refer- 
red to the defence evidence and characterised 
it unconvincing. The accused had been charged 
under Ss. 457 and 376, I. P. C. The jurors 
returned a verdict of ‘guilty’ m respect of the 
charge under S. 376 and ‘not guilty on the 
charge under S. 457. The learned Sessions 
Judge refused to accept the verdict in respect 
of S 376 and has made the present reference 
to this Court, as, in his opinion, the two differ¬ 
ent verdicts of the Jury are inconsistent and 
“not mutually tenable”, and there was no 
evidence at all to sustain any or the charges 
against any of the accused persons. 

(4) The powers of the High Court to inter¬ 
fere with the verdict of a Jury are defined 
in S. 307. Criminal P. C. It says that if the 
Sessions Judge is clearly of opinion that it is 
necessary in the ends of justice to submit a 
case in respect of such accused person to the 
High Court he shall submit the case accord¬ 
ingly recording the grounds of his,, 0p! Il 1 . 0 7' 
The Section also lavs down what the High 
Court may do in such a case. Sub-section (3) 

of S. 307 says: 

“In dealing with the case so submitted the 

High Court may exercise any of the powers 

which it may exercise on appeal and subject 

thereto it shall, after considering the entire 


evidence and after giving due weight to the 
opinions of the Sessions Judge and the Jury, 
acquit or convict such accused of any of the 
offences upon which the Jury could have 
convicted him on the charge placed upon it.” 

(5) It is well settled that the Jury are the 
sole judges of fact and however much a Judge 
may differ from their opinion, if the evidence 
is properly placed before them and the evi¬ 
dence is such that a reasonable body of men 
might reach the conclusion which the Jury has 
reached, the Judge has no power to make a 
reference. Nor would the High Court have the 
power to interfere. There was a conflict of 1 
opinion between the different High Courts as 
to whether the High Court would interfere only 
if the verdict of the Jury was perverse in the 
sense of being unreasonable or whether it could 
interfere if, upon ‘its own’ view of the facts, 
the verdict is unsustainable. But this conflict 
of opinion has been resolved by the Judicial 
Committee in — ‘Ramanugraha Singh v. Empe¬ 
ror’, AIR 1946 PC 151 (A). Their Lordships of 
the Judicial Committee held that the reasoning 
in the cases reported in — ‘Queen Empress v. 
Dada Ana’, 15 Bom 452 (B); — ‘Emperor v. 
Har Mohan Das’, AIR 1927 Cal 848 (C) and 
— ‘Veerappa Goundan v. Emperor*, AIR 1928 
Mad 1186 (FB) (D) and in other cases which 
laid down that the Court could interfere Gnly 
if the verdict of the Jury was perverse or 
against the weight of evidence, was correct. 
The paramount consideration must be whether 
the ends of justice require that the verdict of 
the Jury should be set aside. Their Lordships 
observe a: 

“In general, if the evidence is such that it can 
properly support a verdict of either guilty or 
not guilty, according to the view taken of 
it by the Trial Court and if the Jury take 
one view of the evidence and the Judge 
thinks that they should have taken the other, 
the view of the Jury must prevail since they 
are the judges of fact. In such a ease a. 
reference is not justified and it is only by 
accepting their view that the High Court can 
give due weight to the opinion of the Jury.” 

(6) We have been taken through the evidence 
fully and after giving due weight to the opinion 
of the learned Judge we are unable to say that 
the verdict of the jury is not justified by the 
evidence. We are further of opinion that the 
apparent discrepancies and contradictions 
pointed out by the learned Judge are not so 
serious as to be regarded as fatal to the prose¬ 
cution case; and in any event more than one 
view of the evidence is possible. It was cer¬ 
tainly within the province of the Jury to take 
one view rather than the other; and it is not 
a case in which it can be said that there was a 
comolete lack of evidence to support the prose¬ 
cution case and that the verdict of the Jury 
should, therefore, be pronounced as “perverse . 

(7) The learned Addl. Sessions Judge appears 
to have made an unfortunate confusion between 
‘adultery’ and ‘rape’. Adultery is an offence 
committed against a married woman whereas 
rape may or may not be so. Rape may he 
committed against a married woman if sexual 
intercourse is had without her consent, and it 
becomes adultery only if she consents to such 
intercourse and thus offends against her mar^ 
ties. The comolainant P. W. 7 is an unmarried 
girl and no question of adultery could at alt 
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arise in this case. I am, therefore, unable to 
understand what the learned Judge had in 
mind when he observed: 

“A third possibility might be there, which is 
adultery with the consent of the girl.” 
Again he says: 

‘‘But the Jury had been clearly told in the 
address that the learned Public Prosecutor 
had openly sought to abandon chat alternate 
theory of rape in the course of his argument 
and that since it was no side’s case that 
sexual intercourse was with consent, though 
they could reject the prosecution story on 
the theory of probability, that consent was 
there, there was no material for them to 
make out a positive third case that sexual 
intercourse with the girl was with her 
consent.” 

It is difficult to follow the reasoning under¬ 
lying this observation. In another part of his 
reference the learned Judge says: 

“But the medical evidence was clear that such 
intercourse might have been as much with 
her consent as without her consent.” 

The learned Judge failed to see that no 
medical man could give any opinion as to whe¬ 
ther sexual intercourse was made with or 
without consent. It was for the Jury to see, 
having regard to the circumstances and the 
evidence of the girl, whether she consented to 
the intercourse. This confusion appears to have 
been mainly responsible for the difference of 
opinion between the Judge and the Jury. 

(8) But apart from what has been said above 
the reasons given by the learned Judge for his 
difference with the Jury may now be examined. 

(After discussing the evidence His Lordship 
proceeded): These were the points made out 
against the girl's story by the learned Judge 
in his reference, and I have no hesitation in 
saying that none of them appeals to me as 
being convincing enough to justify disagree¬ 
ment with the view taken by the Jury. These 
are all matters of inference to be drawn from 
facts and should be left to the Jury to form 
their opinion about. 

(9) The learned Additional Sessions Judge 
next refers to what he calls inconsistencies 
between the version given by P. W. 7 in the 
F. I. R. (Ext. 5) and that given in her evidence 
in Court. (After discussion of these inconsis¬ 
tencies and some more evidence His Lordship 
proceeded). 

(10-11) Referring to the delay in lodging the 
F. I. R. the Judge is of opinion that the delay 
was not “sufficiently explained at least for the 
period for which P. W. 3 waited in the village 
at the instance of some of the villagers.” In 
a case like this the delay is not unnatural. 
Whether the explanation for the delay given 
by P. Ws. 3 and 6 was sufficient or not, the 
Jury appear to have satisfied themselves that 
there was good cause for the delay that had 
occurred. Here, again, it is a matter for the 
jury, on which they could come to their own 
opinion. 

(12) The learned Judge then ma’-rs much of 
the absence of any reference to the cutting 
of the rope in the F. T. R The suggestion is 
that the accused effected entrv info the house 
by cutting the rope + ; ed to the door-leaf. The 
rone had been seized hv the Pobco fen da-s 
later. I am unable to see anything material in 


the omission to mention this detail in the F.I.R. 
Wnat tne learned Judge seems to have thought 
is that tne Jury should be taken to nave dis¬ 
believed the girl’s story alleging that tne 
accused persons entered lorcioly into the house 
as lalse, inasmuch as they acquitted the accused 
persons of the cnarge of b. 4a7, i. P. C. But 
such an inference, in my opinion, does not 
necessarily follow from the facts elicited in 
evidence. The girl merely stated that she did 
not know the persons who had forcibly entered 
into the house and carried her away and that 
she could identify them only, later, when she 
was being raped. Apart from the suggestion 
conveyed in this statement there is no other 
evidence to show as to who the persons who 
entered into the house were or as to who 
carried her away. In such circumstances the 
Jury were right in not holding the accused 
guilty of the offence of house-breaking. 


(13) As I have already stated above the 
learned Judge does not appear to have properly 
understood the prosecution case with regard to 
the age and consent of the victim oi’ the rape. 
The prosecution case is that the girl had 
attained puberty about four months before the 
date of occurrence and that, at the time of the 
occurrence, she was fifteen years of age. This 
is corroborated by P.W. 3 & P.W. 5 the father 
& mother of the girl respectively, as well as 
by P. W. 1 the doctor. The doctor’s evidence 
shows that she had 28 permanent teeth and 
no wisdom tooth. He estimated her age from 
the development of her breasts, height and 
weight and the appearance of pubic hair. 


The ossification test to which the learned 
Judge refers is no doubt a surer test for deter¬ 
mining age. But I am not aware of any such 
tests having been conducted anywhere in India, 
particularly in Orissa. Nonetheless Courts have 
acted on the opinion of doctors, arrived at 
without conducting any ossification tests and 
based on other factors as indicated above. The 
learned Judge seems to have ignored the con¬ 
ditions obtaining in this country, and has 
brushed aside the opinion of the doctor on the 
ground that he did not conduct the ossification 
test on the girl. The fact that the girl had 
attained puberty just four months prior to the ; 
occurrence must have impressed the Jury who 
saw the gill, considerably in returning their 
verdict and it is unfortunate that the learned 
Sessions Judge should have wholly overlooked 
this important piece of evidence. 

Having regard to the evidence on the point 
the learned Public Prosecutor obviously told the 
Jury that the question of consent did not arise. 
But curiously enough the learned Sessions Juo'go 
has interpreted the position taken up by the 
Public Prosecutor as amounting to an ‘abandon¬ 
ment’ of the “alternative theory of race with 
consent”. The prosecution did not at any time 
suggest that the girl consented and the ques¬ 
tion of ‘abandoning that theorv* as suggested 
bv the learned Sessions Judge is the result of 
a misunderstanding of the prosecution epee. T 
see no ground for supporting the learned Judge 
in thinking that the Jurv had tried to make 
out a ‘third ease’ as they were under no 
miseoneoption that the girl was below 18 .years 
of age and was raped. 

fM) After eroing through the evidence Tam 
satisfied that there can be no doubt about the 
truth of the prosecution version and the Jury 
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were right in their appreciation of the prosecu¬ 
tion evidence. In his charge ttie learned Judge 
appears to have obtrusively imposed his own 
opinion of the facts and freely expressed him¬ 
self against the credibility of the witnesses. It 
should be borne in mind that appreciation of 
facts_ is exclusively within the competence of 
tile Jury and the Judge is expected to help the 
Jury only in the appraisal of the evidence. He 
may, of course,^ suggest the probability or other¬ 
wise of the eii'ect of a certain fact elicited in 
evidence, but he would be going beyond his 
jurisdiction if he were to say that he does not 
believe a certain fact, as has been done in this 
case. I have also noticed that the learned 
Sessions Judge has referred in his charge to 
many reported cases and their effect. This 
would result in confusing the Jury -as they are 
not expected to be learned in law. The Judge 
should confine himself only to laying down the 
law on his own responsibility without referring 
to decided cases. The question whether two 
facts contradict each other should invariably be 
left to the Jury and they should be left free 
to consider whether the conviction is so serious 
as to make the witnesses unworthy of credit. 
The duty of the Judge ends when he points out 
the two versions and any apparent contradic¬ 
tions implied in those versions. He should not 
proceed beyond that and say that the contra¬ 
dictions justify rejection of the evidence. This 
is a matter for the Jury to form an opinion 
about. 

(15) I have also noticed that the learned 
Judge has mainly relied on the so-called con¬ 
tradictions and discrepancies in the prosecution 
evidence, both in his charge to the Jury and 
in his reference to this Court to discredit the 
prosecution case. The proof of a fact depends 
not upon the accuracy of statements made at 
different stages of a case but upon the pro¬ 
bability of its having existed. A fact is said 
to be proved when, after considering the mat¬ 
ter before it, the Court either believes it to 
exist or considers its existence so probable that 
a prudent man ought, under the circumstances 
of that particular case, to act upon the suppo¬ 
sition that it exists. Evidence of a fact and 
proof of a fact are not synonymous. While, 
therefore, there may be inaccuracies in the 
evidence, the fact sought to be proved may be 
so probable that a prudent man may act upon 
the supposition that it exists. 

It is the broad facts of the case, and not the 
little details that go to make up those facts, 
that will make the existence of those facts 
probable or not. Discrepancies are bound to 
occur in human testimony and mathematical 
precision in the statements of witnesses cannot 
be expected. These inaccuracies or discrepan¬ 
cies maj r arise out of the incompetency of a 
witness to state a fact precisely or completely, 
or out of the failure of the person who records 
his statement to appreciate the importance of 
the fact at the time of recording it and the 
accuracy of the record. They may also arise 
out of lapse of memory or the strangeness of 
the surroundings. We therefore come across 
discrepancies in very many cases between the 
F. I. R. recorded by a Police Officer and the 
statement recorded by a Magistrate or a Judge. 
If the decision of cases were to depend upon 
an exact correspondence between the language 
used bv different officers at dliferent stages, no 
case can possibly be proved. 


A. I. K. 


It is common experience that proper atten¬ 
tion is not paid to accuracy or precision in the 
record prepared during investigation or even in 
the Committing Court. Similarly, with regard 
to the so-called contradictions. Unless the con¬ 
tradictions are of such nature as to affect the 
existence of the fact in issue, they cannot be 
regarded as material. The omission of a detail 
in an earlier stage of the proceedings is not to 
be treated as a contradiction of the facts spoken 
to later unless it is a material fact. In a Jury 
case, it should be remembered that the Gentle¬ 
men of the Jury being laymen, are likely to 
overlook or even forget little details of the 
case, and concentrate their attention only on 
the broad facts. 

The broad facts in this case are: (1) that the 
girl had attained puberty four months before 
the offence; (2) that she had been removed 
at dead of night and forcibly raped; (3) that 
her hymen had been ruptured and the four- 
chette had been lacerated; (4) that her scapula 
and buttocks bore marks of injury; (5) that a 
patch of blood was found on her wearing cloth 
near the buttocks; (6) that there were marks 
of injury on the inner side of the thighs of 
two of the accused persons, caused by finger 
nails and that no explanation was given for 
the existence of those injuries or that the 
explanation given was so improbable as to be 
rejected; (6a) that the girl had no previous 
sexual experience; (7) the unlikelihood of a 
story being concocted which would ruin the 
future of the girl; (8) the absence of any 
motive for a false story being foisted on the 
accused; and (9) that she was affected with 
gonorrhea. 

With regard to the last point it is unfortunate 
that the accused persons were not examined 
by P. W. 2 the doctor to ascertain whether any 
of them had infection of gonorrhea. The other 
outstanding facts have been proved by un¬ 
impeachable evidence. Mr. Pasayat pointed out 
that the charge to the Jury was vitiated owing 
to the failure of the Judge to put certain facts 
before the Jury which would have weighed in 
favour of the accused. He cites, as instances, 
the following facts; (1) that the delay in lodg¬ 
ing the F. I. R. had not been satisfactorily 
explained; (2) that the non-examination of the 
Punchayet witnesses who attempted to effect 
a settlement of the matter on the day after the 
occurrence has not been satisfactorily explain¬ 
ed; (3) that the defence evidence was discussed 
first before the prosecution evidence was placed 
before the Jury, & (4) that P. W. 5 the mother 
of the girl did not send word to her husband 
immediately after the occurrence. 

I do not think that any of these circum¬ 
stances was overlooked by the Jury in spite of 
the fact that the learned Judge did not speci¬ 
fically mention them in his charge. The prose¬ 
cution witnesses were cross-examined at great 
length on all these points and the accused were 
defended by Mr. Pasayat himself who argued 
these points in his address to the Jury. Nor 
do I consider these points to be of such great 
importance as to incline me to hold that the non¬ 
direction of the Jury on these points amounted 
to a miscarriage of justice. 

(16) After having gone through the evidence 
with great care. I am satisfied that the verdict 
returned by the Jury in this case, was the only 
verdict possible and any other view would, in 
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my opinion, have been perverse. I would 
accordingly reject this reference, accept the 
verdict oi the Jury and convict the accused 
persons u/s. 376, I.P.C., and sentence each o t 
them to undergo four years rigorous imprison¬ 
ment and to pay each a fine of Rs. 100/-. In 
default of payment of fine each of the accused 
shall undergo rigorous imprisonment for a 
further period of 6 months. Out of the fines, if 
realised, Rs. 300/- will be paid to the com¬ 
plainant as compensation under Section 545, 
Cr. P. C. 

NARASIMHAM J.: 

(17) I agree with the order proposed by my 
learned brother. 

(13) I am, however, constrained to make 
some observations regarding the unsatisfactory 
manner in which the accused persons were medi¬ 
cally examined by Dr. Harekrushna Parija (P. 
W. 2). It is a well-known rule (see Modi’s Medi¬ 
cal Jurisprudence, Tenth Edition, p. 303 and P- 
305) that in cases of rape the alleged victim 
and the accused persons should be specially 
examined with a view to ascertain if they are 
infected with venereal diseases. Dr. Jadunath 
Kar (P. W. 1) who medically examined the girl 
Bimali Dei took special care to collect some 
smear from the vagina of the girl and sent it 
to the Chemical Examiner from whose report 
it appears that the girl was infected with 
gonorrhea. Dr. Harekrushna Parija (P. W. 2), 
however, has not stated that he examined the 
accused persons with a view to ascertain if any 
of them was infected with venereal diseases. 
His evidence is entirely silent on this subject. 
Any medical officer with some knowledge of 
medical jurisprudence is expected to know that 
in cases of rape the accused ought to be 
specially examined for signs of venereal 
disease, if any. 

Even if this medical officer overlooked this 
point the investigating police officer or the 
superior police officers who supervised the case 
ought to have sent a special request to the 
Medical .Officer to further examine the accused 
persons to find out if there were signs of 
venereal disease. Unfortunately, this was not 
done with the result that an important piece 
of evidence was lost. If any of the accused 
persons was found to suffer from gonorrhea that 
would be the strongest piece of corroborative 
evidence of the girl’s statement incriminating 
that accused. On the other hand, if none of 
the accused was found to suffer from gonorrhea 
that circumstance itself would completely dis¬ 
prove the girl’s allegation of rape by the accus¬ 
ed persons because according to her evidence 
that was the first time when any person had 
sexual intercourse with her. I trust the authori¬ 
ties concerned will make careful enquiries and 
find out who was responsible for this important 
omission. 

B/K.S.B. Reference rejected. 


(a) Specific Relief Act (1877), S. 42 — Pro¬ 
perty in custody of Court — Suit for mere de¬ 
claration — Maintainability. 

A suit for mere declaration that the 
plaintiff is owner of a portion of the 
amount deposited in Court without conse¬ 
quential relief for refund is maintainable if 
at the time of the institution of the suit 
the amount is in possession of the Court 
pending the decision of the suit and not in 
possession of the person against whom the 
relief is sought. 27 Mad 59; 36 Mad 62; 
AIR 1939 Mad 853; AIR 1938 PC 73, Rel. 
on. (Para 4) 


Anno: Sp. R. Act, S. 42 N. 15. 

(b) Debt Laws — Orissa Money-lenders Act 
(3 of 1939), S. 10 — Scope. 

The language of S. 10 is wide enough to 
embrace a suit brought by a debtor in res¬ 
pect of the lean advanced, lor a declara¬ 
tion on the basis of the loan advanced on 
the mortgage transaction. It is not neces¬ 
sary to restrict its scope to a suit for re¬ 
demption only. (Para 6) 


(c) Debt Laws — 
(3 of 1939), S. 2(i) 

loan. 


Orissa Money-lenders Act 
— Mortgage transaction is 


A mortgage transaction is, within the de¬ 
finition given in the Act, a loan, when the 
transaction carries interest and is in res¬ 
pect of past liability. (Para 7) 

(d) Debt Laws — Orissa Money-lenders Act 
(3 of 1939), S. 10 — Power of Court to ascer¬ 
tain interest. 


Once it is found that a suit is in respect 
of a loan advanced, the Court is given the 
power under S. 10 to reopen the transaction 
and ascertain that the interest for the 
period preceding the institution of the suit 
together with any amount already realised 
and received through Court or otherwise is 
greater than the amount of ‘loan originally 
advanced.’ The Court is empowered to 
trace back the cash consideration passed 
between the parties at the time of the ori¬ 
ginal loan and is to take account of all 
amount received by the creditor as inte¬ 
rest ‘through Court or otherwise.’ 

(Para 7) 

(el Debt Laws — Orissa Money-lenders Act 
(3 of 1939), S. 10 — Past and future interest. 

It is clear from the language of S. 10 that 
any amount realised as interest through 
Court or otherwise is to be taken into 
account. It does not make any difference 
between the past interest and the future 
interest in respect of the previous transac¬ 
tion that has merged into a decree passed 
on the basis of a part of the loan. 

(Para 81 

P. C. Chatterji, for Appellant; P. Misra, for 
Respondents. 

CASES REFERRED TO : 


A.I.R. 1954 ORISSA 37 (Vol. 41, C. N 11) 

NARASIMHAM AND MOHAPATRA JJ. 

Neelamoni Sahu, Appellant v. Khetrabasi 
Sahu and others. Respondents. 

First Appeal No. 31 of 1948, D/- 15-7-1953, 
from decision of Sub-J., Berhampur, D/- 
27-4-1948. 


(A) .('04) 27 Mad 59 

(B) (’13) 12 Ind Cas 170: 36 Mad 62 

(C) (’39) AIR 1939 Mad 853: ILR (1939) Mad 
986 

(D) (’38) AIR 1938 PC 73: ILR (1938) Lah 63 
(PC) 

MOHAPATRA J.: This First Appeal is against 
the judgment and decree dated 27 4-1948 of Sri 
R. C. Misra, Subordinate Judge of Berhampur, 
and is brought by the creditor (defendant 1), the 
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court having allowed relief under the provisions 
oi S. 10, Orissa Money-Lenders Act in favour of 
ihe plaintiffs. Defendant 3 (Ghanosyamo Sahu) 
was che original debtor along with one Bada 
Khetrabas:. Plaintiff 2 Raghunath and defen- 
c ; ai \ L ' / Meeiakantha Sahu are the sons of defen- 
umii; 3. Plaintiff 1 Khetrabasi is the brother of 
Hie said Ghanosyamo. Baba Khetrabasi was not 
a member of the family, but a partner in business 
wiln them. Padma Sahuani (plaintiff 3) is the 
widow of deceased Bada Khetrabasi. The said 
B<-da Khetrabasi and defendant 3 executed a pro¬ 
missory note of Rs. 4000/- (Ext. 2) in favour of 
defendant 1 on 13-1-1931, the note bearing interest 
at twelve per cent, per annum. Thereafter the 
executants used to make occasional payments and 
also used to borrow further sums from time to 
time. The biggest item that they borrowed after 
the execution oi" the said nandnote was Rs. 
2015/5/6. Gn calculation, the total amount due 
to the creditor was found to be Rs. 9332/- on 
11-3-1936. 

The said Eada Khetrabasi and defendant 3 exe- 
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A. I. R. 

ed out of the amount deposited in Court by the 
pro forma defendant 2. Let it be declared that 
deiendant 1 shall be entitled under his mort¬ 
gage out of the amount in deposit only double 
tne principal amount actually lent less those 
realised so far previously either under the two 
promissory notes or under the decree in O. S. 
1j/41. The costs of that decree however shall 
be excluded. The balance of the amount in de¬ 
posit, the plaintiffs and defendants 3 and 4 
snail be entitled to. Parties shall bear their 
own costs of this suit/' 

(3) Several pleas were taken in the trial Court 
by the deiendant but Mr. P. C. Chatterji, appear¬ 
ing on behalf of defendant 1, the appellant, has 
very fairly pressc-d only two contentions; (i) that 
the suit as framed is not maintainable and is, 
barred under the proviso to S. 42, Specific Re¬ 
lief Act; and (ii) that in any view, in reopening 
the previous transactions, the Court is to take 
completely out of consideration the amount which 

merged into a decree and had been completely 
satisfied. 


cuted a further handnote on 11-8-1S36, for the 
said amount, that is, Rs. 9332/- (Ext. 2-a). It is 
important to note here that for a part of this 
amount due upon the promissory note dated 11- 
8-1935, that is, for Rs. 5300/-, the debtors exe¬ 
cuted a simple mortgage bond (Ext. 1) in favour 
of the said creditor on 13-4-1937. Defendant 1 
brought a suit on the basis of the said promissory 
note dated 11-3-1933, for the recovery of tire 
amount from the debtors, that is, Bada Khetra¬ 
basi and defendant 3, due on the handnote ex¬ 
cluding the amount which was covered by the 
said mortgage bond dated 13-4-1937. Eventually, 
the creditor got a decree in O. S. No. 16/41; the 
decree was completely satisfied by a, deposit, hav¬ 
ing been made by the judgment-debtors, of a 
sum of Rs. 3751/4/7 excluding the costs. The 
plaintiffs and defendants 3 and 4 having sold 
some of their properties, mortgaged to defendant 
1, to defendant 2, defendant 2 deposited in Court 
a sum of Rs. 9834/5/6 on 27-1-1945, under the 
provisions of S. 33, T. P. Act. Defendant 1, the 
mortgagee, however, refused to take the amount 
in full satisfaction of the mortgage dues, but was 
willing to accept it in part satisfaction of them. 
The petition, however, was not pressed by defen¬ 
dant 2 and the deposit is still in Court, 

The plaintiffs bring this suit seeking relief un¬ 
der the provisions of S. 10. Orissa Money-Lenders 
Act on the allegations that the cash consider: - 
lion that passed between the creditor and the 
debtors in respect of the above three transac¬ 
tions, that is, promissory notes dated 19-4-1931 and 
11-3-1936 and the mortgage bond dated 13-4-1937, 
is only Rs. 6216/11/6: that the creditor, 
under the present law, is not entitled to 
more than double the amount, that, at any 
rate, the creditor having already realised Rs. 
6977/15/4 is entitled now only to a sum of Rs. 
5455/15/8: as such, the plaintiffs pray for de¬ 
claration that out of the deposit made by defen¬ 
dant 2 defendant 1 is entitled only to a sum cf 
Rs. 5455/15/8 and the plaintiffs are entitled to 
the balance. 

(2) The trial Court, accepting the legal posi- 
Eon relied upon by the plaintiffs, that they are 
entitled to reopen the previous transactions under 
the provisions o; s. 10, Orissa Money-Lenders Act, 
has decreed the suit on the following terms : 

“That the suit be decreed on contest against de¬ 
fendant. 1 in favour of the plaintiffs as well as 

defendants 3 and 4. Preliminary accounts to de¬ 
termine how much defendant 1 shall be entitl- 


(4) In developing his first point, Mr. Chatterji 
has drawn our attention to the reliefs sought 
for in the plaint of the present suit which runs 
as follows: 

“Therefore the plaintiffs pray that the Honour¬ 
able Court may be pleased to pass decree with 
costs: 

(i) declaring that defendant 1 is entitled to only 
a sum of Rs. 5455/15/8 out of the amount 
of Rs. 9864/5/6 now in deposit in M.J.C. 
9/45 in this Court towards full discharge of 
his money lending transaction from 1931 to 
1945 with the plaintiffs and defendants 3 
and 4: 

(ii) declaring that the plaintiffs are solely en- 
titled_ to the rest of the amount of Rs. 
4408/5/10 out of the said deposit amount or 
in the alternative declaring that the plain¬ 
tiffs and defendants 3 and 4 are together 
entitled to the said excess amount of Rs. 
4403/5/10: 

(i:i) granting such other or further relief as to 
the Court may deem fit in the circum¬ 
stances of the case.” 

Mr. Chatterji contends that the reliefs of mere 
declaration as to how much defendant 1 is en¬ 
titled and how much the plaintiffs and other par¬ 
ties are entitled to are not sufficient for main¬ 
taining a suit when the further relief for refund 
of money to the plaintiffs is available to them: 
as such, the suit is clearly hit by the proviso to S. 
42, Specific Relief Act which runs as follows: 

“42. xx xx xx 

Provided that no Court shall make any such de¬ 
claration where the plaintiff, being able to seek 
further relief than a mere declaration of title, 
omits to do so.” 

The simple answer to this contention of Mr. 
Chatterji is that the money is still in deposit in 
Court, that is to say. in ‘custody legist In such 
case, the plaintiffs need not pray for refund 
inasmuch as a mere declaration is sufficient for 
the purpose of withdrawing the amount from 
Court as to which they are declared by Court to be 
entitled. We may refer to a decision, reported 
in — ‘Vedanayaga Mudaliar v. Vedammal’, 27 Mad 
59 (A), the facts of the case being that a minor 
was entitled to a certain property which was in 
possession of his mother: the plaintiff filed an 
application under the Guardians and Wards Act 
for an order appointing him guardian of the pro¬ 
perty of the minor; pending the hearing of this 


*954 


application he was appointed me receive ui tuc 
property and in this capacity he took possession 
of it iiom the mother; the validity oi the order 
appointing the plaintiff receiver was challenged 
and it was ultimately held that tne order had r*een 
wrongly passed and directed ciiat the mother be 
replaced in possession of the property; the minoi 
having been murdered the receiver filed a suit for 
a declaration that he was entitled to the property 
of the minor as the nearest reversioner; it was 
contended by the mother that the suit coulcl not 
be maintained without a prayer lor possession; 
but the Court held that the property was then 
neither in the possession oi the plaintiff nor in 
the oossession of the mother but was in ‘custodia 
legis'; and the fact that it was in possession of 
the plaintiff made no difference as it was a mere 
accident. The possession, therefore, being wi-h 
•Court, a mere declaration ci title is sulficieiiu to 
maintain a suit. 

The same view also was reiterated in — ‘Malaya 
PiUai v. Tirumala Perumal Piilai', 36 ivlad 62 (B' 
In that case proceedings were taken under Ss. 
145 and 146, Criminal P. C., and a receiver was 
appointed to hold possession oi the property in 
dispute. At the time of the suit, the property be¬ 
ing still in possession of the receiver, their Lord- 
ships held that there was no necessity to claim 
sny further consequential relief; a mere declare 
turn of title was sufficient to take out all the mis¬ 
chiefs of the proviso to S. *12, Specific Relief Act. 

We have had the advantage of the thorough 
discussion of the question after review of several 
decisions on the point in — ‘K. Sundaresa Iyer v. 
Saravajana Sowkiabi Virdhi ILcUii Ltd.’, AIR 1939 
Mad 853 (C>, decided oy i_.each C. J. and Pat-.njali 
Sastn jr. (as he then was). The leading judgment 
.was delivered by Chief Justice Leach who coniirm- 
|ed the view that a suit lor mere declaration that 
the plaintiff was owner of certain property with¬ 
out consequential relief for possession was main¬ 
tainable if at the time of the institution oi^ the 
suit the property was in possession of the Court 
penning the decision of the suit and not in the 
possession of the person against- whom the rebel 
was sought. Chief Justice Leach had also dis¬ 
cussed in his judgment a Privy Council decision 
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the plaintiffs would have got an opportunity of 
getting the plaint amended accordingly and paid 
the necessary court-fees. vVe are, therefoie, inclin¬ 
ed to hold that the point could not be taken for 
the first time in appeal; but as the point was 
argued at some length at the Bar we have ex¬ 
pressed cur view on the point. 

(6) Ivlr. Chatterji further argues that the plain- 
tufs v.'iii not be entitled to reuei under tne pro- 


reported in — ‘Sunder Singh 
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under Singh’. 


AIR 3938 PC 73 (D), where their Lordships of 
the Privy Council, agreeing with the High Court, 
■expressed the view that where the plaintiff chim¬ 
ed to be a trustee and administrator oi_ certain 
institution of which neither he nor defendant was 
in possession or control of the management, a 
suit for mere declaration under S. 42 was main¬ 
tainable 

Mr. Chatter ji, however, strongly relies upon a 
further observation made by their Lordships of 
the Privy Council in the aforesaid decision which 
xuns as follows: 

“And it may be added th t where it is not open 
to the plaintiff to pray for possession also as 
against the defendant, injunction is the fur¬ 
ther relief within the meaning of the proviso.” 

We, however, find in the present case that no 
prayer for injunction is necessary in view of the 
position that after the deposit was made in Court 
under the provision of S. 83, T. P. Act, defendant 
1 refused to accept the deposit in full satisfaction 
of hi a amount, and, as such., as we are given to 
urci... land, the deposi is still lying in Court. 

(5> v/e would fur,h r observe that the plea, the 
suit is not maintainable under the proviso to 8. 
*2, Specific Relief Act, was not taken in the trial 
Court and is being taken for the first time in uiis 
Had the plea been taken in the trial Court 


visions of o. 19, Orissa Money-Lenders Act in a 
suit oi this nature. Relief under 8. 10 is^ a.vail- 
a'uie only in a suit for redemption brougnt oy the 
plaintiff. Section 10(1) runs thus: 

“Notwithstanding anything to the contrary con¬ 
tained in any other law or in any tiling having 
we force of law or in any contract, no Court 
shall, in any suit whether brought by a money¬ 
lender or bv any other person in respect of a 
•can advanced before or alter the commencement 
ui this Act, psss a decree lor an amount of interest 
for the period preceding the insfi ution of the 
suit- which, together with any amount already 
realised as interest through Court or otherwise, 
is greater than the amount of the loan original¬ 
ly advanced.” 

The language used “in any suit whether brought 
by a money-lender or by any other person in res¬ 
pect of a loan advanced before or after the com- 
msneement of this Act” is wide enough to embrace 
present suit within the meaning of this lan¬ 
guage inasmuch as the present suit is also in res¬ 
pect of the loan advanced, that is, for a declara- 
tion on the basis ox the loan advanced on the 
♦nor jage transaction. In our opinion, we would 
be unnecessarily putting too narrow construction 
upon the above Clause which is not warranted, 
oy law if we accept tne contention of Mr. Ohatterji. 

( 7 > Urging the second point, Mr. Chatterji’s 
contention is that the dues on the promissory note 
bated 11-8-1936 excluding the amount which was 
the subject-matter of the mortgage transaction 
dated 13-4-1957, were converted into a decree and 
.♦ad been completely satisfied; as such, that can¬ 
not be reopened and, at any rate, that is to be 
taken cut of consideration if relief is at all to be 
given to the present plaintiffs. As we have made 

clear in stating the case that defendant 3 and 
Bada Khetrabasi executed a promissory note for 
Rs. 9382on 11-8-1933; and a part of this con¬ 
sideration. that is. Rs. 5800/-, was secured by a 
subsequent mortgage bond dated 13-4-1937. That 
mortgage transaction is still subsisting and has 
not b t cn sued upon by the mortgagee-creditor. As 
we have found, the present suit is in respect of 
••the loan advanced”, that is, for a declaration in 
respect of the dues of the mortgagee on the basis 
of the mortgage transaction which undoubtedly 
is, within the definition given in the Act, a loan, 
ns the transaction carries interest and is in res¬ 
pect of past liability. 

Cnee we find that the present suit is in respect 
)f a lorn advanced, the Court is given the power 
or ;• tne section to reopen the transaction and 
ascertain that the interest for the period preceding 
♦ be institution of the suit together with any 
amount already realised and received through 
Court or otherwise is greater than the amount of 
•loan originally advanced*. The Court is empower¬ 
ed to trace back the cash consideration passed 
between the parlies at the time o‘ the original 
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to take account of all amount receiv¬ 
ed by the creditor as interest ‘through Court or 
otherwise*. In tne present case, even though the 
necretal dues under the handnote were deposited 
jxi Court and tne decree v/as satisfied, the Court 
is empowered to reopen the transaction and take 
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into account the receipts made by the creditor so 
as to conform to the limit that the creditor would 
not be entitled to any amount greater than the 
amount of the loan originally advanced. Mr. Chat¬ 
ter ji has further contended that out of the deposit 
in Court in satisfaction of the previous hananote 
dated 11-8-1935, the amount of costs of that suit 
should be excluded; but; as we find in the state¬ 
ment of facts in the lower Court the judgment- 
debtors deposited a sum of Rs. 3751/4/7 in dis¬ 
charge of the decretal dues excluding the costs. 

(8) The last point taken up by Mr. Chatterji is 
that the future interest granted in the previous 
decree should not be considered as interest. The 
contention seems to have no force in view of the 
clear language of the section “that any amount 
realised as interest through Court or otherwise” 
is to be taken into account and it does not make 
any difference between the past interest and the 
future interest in respect of the previous transac¬ 
tion that had merged into a decree passed on 
the basis of a part of the consideration. 

(9) In conclusion, therefore, the appeal fails and 
is dismissed with costs. The decree passed by the 
lower Court is confirmed. 

(10) NARASIMHAM J.: I agree. 

B/V.S.B. Appeal dismissed. 
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Madhabananda Mohapatra and others, Appel¬ 
lants v. Rabindranath Misra and others. Res¬ 
pondents. 

Second Appeal No. 153 of 1948, D/- 11-11- 
1952, from a decision of Dist. J., Cuttack, D/- 
24-8-1946. 

(a) Evidence Act (1872), Ss. 101 to 103 — 
Discharge of onus. 

Held that though the defendants had not 
succeeded in establishing their case that 
the plaintiff was the daughter of one J 
the onus that lay on the plaintiff lo prove 
that she was the daughter of K could not, 
for that reason be held to have been dis¬ 
charged. (Para 5) 

Anno: Evidence Act, Ss. 101 to 103 N. 2, 8. 

(b) Civil P. C. (1908), O. 41 R. 27 — “For 
any other substantial cause”. 

Party not sufficiently diligent and non¬ 
production of document not proved to be 
due to causes beyond her control — Party 
not given opportunity to supplement her 
evidence by fresh evidence after a long 
lapse of time. (Para 11) 

Anno: C. P. C. O. 41 R. 27 N. 8. 

(c) Evidence Act (1872), Ss. 3, 134 — Proof. 

It is not enough, to prove a fact, that 
number of witnesses should assert it. 
Proof of a fact would depend upon the 
character of the witnesses, their compe¬ 
tency to speak to the fact. It is the assu¬ 
rance or persuasiveness of the evidence 
which alone would incline a judicial mind 
to put any reliance on the testimony. 

(Para 12) 

Anno: Evidence Act, S. 3 N. 5; S. 134 N. 1 

(d) Civil P. C. (1908), S. 100, O. 41 R. 1 — 
Interference with finding of fact. 

A Court of appeal should hesitate long 
before it disturbs the findings of the tiiai 
Judge based on verbal testimony, and it 


should satisfy itself that the appellant had ' 
discharged the heavy burden of showing 
that the decision of the trial Court was 
wrong. Otherwise it would be assuming a 
function not warranted by law. (1947) A 

C. 484; AIR 1918 PC 92, Rel. on. (Para 14) 

Anno; C. P. C., O. 41 R. 1 N. 13, S. 100 N. 
52, 53. 

D. Mohanty and S. K. De, for Appellants; M. 
S. Rao, for Respondents. 

CASES REFERRED TO; Paras 

(A) (1947) 1947-1 All ER 582: 1947 AC 484 13 
'(B) (T8) AIR 1918 PC 92: 45 Ind App 183 
(PC) 14 

PANIGRAHI, J.: 

This is a second appeal by some of the alienees 
from defendant 16 Abala Dibya, the widow of 
one Kulamoni Panigrahi who died on 18-5-1929. 
The plaintiff Inaumati, claimed to be his daughter 
by his first wife Gurubari and sued for a declara¬ 
tion that the alienations made by defendant 16 in 
favour of the other defendants are not binding 
upon her reversionary interest as those alienations 
had not been made for legal necessity. All the 
defendants challenged the plaintiff’s claim to have 
been the daughter of Kulamoni, and their allega¬ 
tion was that she was the daughter of Jadumoni 
Panigrahi, the natural brother of Kulamoni who 
bad admittedly gone away in adoption to one 
Nidhi Panigrahi. 

(2) The two important issues framed in the 

suit were issue no. 2: “Is the plaintiff, as alleged 
in the plaint, the daughter of Kulamoni?” and 
issue no. 10 : “Was there any legal necessity for 
the kabalas and are the kabalas genuine and for 
consideration?” The learned Munsif who tried 
the suit in the first instance held against the 
plaintiff on both the issues and dismissed the suit. 
The plaintiff having died, her sons filed an appeal 
in the Court of the District Judge and the decision 
of the trial Court was reversed by the learned Dis¬ 
trict Judge. The appellate Court held, agreeing 
with the Munsif, that the alienations made by 
defendant 16 were not for legal necessity. But 
disagreeing with the finding of the trial Court 
he held that the plaintiff had succeeded in prov¬ 
ing that she was the daughter of Kulomani by 
his first wife, Gurubari. He accordingly reversed 
the decision of the trial Court and gave a decree 
to the plaintiff as prayed for in the plaint. It is 
against, this judgment of the learned District 
Judge that the alienee-defendants have come up 
in second appeal. v 

(3) The only point that has been seriously con¬ 
tested before us is whether the plaintiff has succeed¬ 
ed in proving that she is the daughter of Kulamoni. 

In nroof of her contention, the plaintiff mainly 
relie'd upon the credibility of the witnesses examin¬ 
ed on her behalf and upon two documents, Exts. 

1 and 2. The defendants also examined a number 
of witnesses to prove that the plaintiff was the 
daughter of Jadumoni, and in support of their 
case exhibited a few documents the most impor¬ 
tant of which are Exts. C, C-l, E, F, and F-l. 

(4) The learned Munsif, on an analysis of the evi¬ 
dence, held that the oral evidence on either side 
was “interested, unsatisfactory and unsafe to 
rely upon”. He, therefore, preferred to rely on the 
documents filed by the respective parties as some 
of them had been executed at a time when the 
paternity of Indumati was not in dispute. Exhibit 
1 is the School Admission Register of the lower 
primary school of Anantabrahmapur, and P. W. 1 
was the teacher of that school in the year 192f 
fr he learned Munsif closely examined the entries^ 
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as well as the absence of entries, made in some 
of the columns of the register and held that he 
was unable, in view of the suspicious nature o.: 
the document, to place absolute reliance on it 
and regard it as a conclusive piece of evidence 
in supoort of the plaintiff’s paternity. Exhibit 2 
is a postcard written by defendant 10, to the plain¬ 
tiff’s husband, Surendra (P. W. 9) on 16-10-1940. 
With reference to this document the learned Mun- 
sif observed that the reference made therein to 
“Indu Bou Khadi” is ambiguous and it might as 
well refer to Jadumoni’s wife as to defendant 16. 
Abala, as both these ladies stood in the same 
degree of relationship to the writer of that post¬ 
card. 


The trial Court then referred to the registered 
deeds of gift, Exts. C and C-l executed by Jaciu- 
DTiOiii in favour of Indumati on 18. 4. 31 and 4. 2. 
36 respectively, wherein the plaintiff is described 
as the daughter of Jadumoni. By Ext. E dated 
3-3-41 Indumati so'd about two acres of land gift¬ 
ed to her under Ext. C-l. for a sum of Rs. 800/-. 
The property gifted by Jadumani under Ext. C-l 
is referred to in Ext. E as "Pitralaya”, that is to 
say, property acquired by her from her parents’ 
house. Exts. F and P-1 are two letters written by 
Surendra the husband of the plaintiff to Jadumoni 
and his wife. They are dated 14-9-38 and 8-11-38 
respectively. In these two letters a reference is 
made to the gift of lands made bv Jadumoni and 
he is referred to as "father” and his wife as 
"mother” by Surendra. Relying on the above docu¬ 
ments the learned Munsif held that they justifi¬ 
ed an inference that the plaintiff was, in fact, 
the daughter of Jadumoni and that the documen¬ 
tary evidence adduced by the defendants outweigh¬ 
ed the oral and documentary evidence adduced by 
the plaintiff. 

(5) The learned District Judge, however, on 
appeal, made the following observations while 
referring to the evidence of the defendants: 


"Comparing the antecedents of these witnesses 
I cannot agree with the learned Munsif that the 
witnesses examined on behalf of the plaintiff 
have not been able to acquit themselves better 
than the witnesses examined on behalf of the 
defendants. In fact, the challenge that has been 
made by the contesting defendants against 
the assertion of the deceased plaintiff that she 
was the daughter of Kulamoni has been made 
to rest, so far as the oral evidence Is concerned 
on such unstable basis, that I shall have no 
hesitation to affimatively hold that the oral 
evidence adduced on behalf of the deceased 
plaintiff is really superior to that adduced on 
behalf of the contesting defendants.” 


It would appear from this passage that the 
learned Judge thought that it was for the defen¬ 
dants to disprove the paternity of the plaintiff as 
alleged by her. rather than for the plaintifl affir¬ 
matively to establish that she was the daughter 
of Kulamoni. 

It may be that the defendants have not succeed¬ 
ed in establishing their case that the plaintiff was 
the daughter of Jadumoni. but the onus that lies 
on the plaintiff to prove that she Is the daughter 
of Kulamoni cannot, for that reason, be held to 
have been discharged. The learned Judge then pro¬ 
ceeds to discuss Exts. C and C-l, F and F-l and 
concludes that, in his view, "it is rather difficult 
to assume that the deed (Ext. C) was a bona fide 
one”. The reason for this inference, as given by 
the learned Judge is that it is not likely that a 
father would make a gift of a few acres of his 
land to one of his unmarried daughters when he 
had other children. 1-Ie accordingly holds that the 


recital in Ext. C "does not, and cannot, establish 
that Indumati was the daughter of Jadumoni”. 
Referring to Ext. C-l the learned Judge holds 
that Jadumoni executed that document "to hold 
up his own pretensions and intended to appear 
as sympathetic towards Indumati”, and finally 
comes to the conclusion that Exts. C and C-l 
admit of better explanation and that "the real 
explanation must be in favour of the deceased 
plaintiff”. 

(6.) Referring to Ext. E the appellate court held 
that the reference to "Pitralaya” in the document 
was not inconsistent with the plaintiff’s case a.s 
Jadumoni was the natural brother of Kulamoni 
and the reference to Pitralaya may cover both 
Jadumoni and Kulamoni. He accordingly con¬ 
cludes : 

"I do not find anything directly contrary to the 
deceased plaintiff’s assertion that she was the 
daughter of Kulamoni as recited in Ext. E”. 


Tn arriving at this conclusion the learned Dis¬ 
trict Judge appears to have committed more than, 
one error of record and the inference that he has 
drawn as to the legal effect of the proved facts 


is a gross error. In the first place both Ex is. G 
and C-l were accepced by the plaintiff as genuine 
documents and the plaintiff acted on these 
documents in alienating a portion of the lands 


conveyed to her by them. She is also in possession, 
of the rest of the lands granted to her by Jadu¬ 
moni. It is. therefore, strange that the learned 
Judge overlooked this attitude of the plaintiff 
and held that the deeds were not bona fide docu¬ 
ments. To go further and hold, as he has done, 
that the real explanation must be in favour of 
the plaintiff, is not only to misinterpret the docu¬ 
ments, but would be flying in the face of the 
exnresc recitals made therein. 


Exhibit E does not recite that the plaintiff is 
the daughter of Kulamoni, as has been assumed 
by the lower appellate Court. Exhibit E describes 
i he plaintiff as the wife of Surendra and not as 
the daughter of Kulamoni. Having regard to the 
lact that both P. W. 9 and P. W. 10 stated in their 
oral evidence that they were aware of Hie descrip¬ 
tion made in Exts. C and C-l that the plaintiff 
was the daughter of Jadumoni and that the plain¬ 
tiff' did not assert herself as the daughter of Kula¬ 
moni in the later document Ext. E. it is impossible 
to explain away the recitals in Exts. C and C-l as 
supporting the plaintiff’s case. The learned Judge’s 
finding: “Thus, in mv oninion. the recital 
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C-l does not and cannot establish that Indumati 
was the daughter of Jadumoni” appears to be 
wholly opposed not only to the tenor of the docu¬ 
ment but also to the conduct of the donee who 
benefited under that deed. 


(7) Exhibit F dated 14-9-38 and Ext. F-l, dated 
8-11-38 are letters written by P. W. 9 Surendra, 
the husband of the plaintiff. He admits the 
genuineness of both the letters and the contents 
of these letters would show that he had lent some 
money to Jadumoni two or three years prior to 
the year 1938, and accused him of putting off 
payment on some pretext or other. He says that 
Jadumoni owed him Rs. 230/- and the interest 
tor 2£ years on that amount was stated to be Rs. 
107-13-0, and that it was the last demand that 
he was making. He says: 

"If you want to keep back the amount on the 
ground that you have given three acres of land 
to the daughter, you had better tell me plainly. 
I was always regarding you as my guardian, 
but I now realise what it is. After having lent 
you cash I am not going to beg for its return 
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My heart is burning, I do not therefore have 
regard for relationship.” 

In Ext. P-1 written on 8-11-33, which was address¬ 
ed to the wife of Jadumoni, P. W. 9 says: 

“Father was coming and putting up with us but 
of late he is not doing so. Without thought I 
conveyed many harsh words through Banchha 
and I was about to return the presents: I, there- 
xore, apologise. If children commit mistakes 
patents should not take it to heart. I know 

father has great affection for us _ He was 

managing our household, he was himself going 
to bazar and cooking food for Indu and me 
and sending me to office; I can never forget 
it .... Please therefore send Lakshmi (daughter 
of Jadumoni by his second wife).” 

The rest of the contents of the letter is couch¬ 
ed in such affectionate and intimate terms that 
it is impossible io overlook the suggestion made 
on behalf of the defendants that they were not 
made euphemistically but actually conveyed wnat 
tjiey had intended to convey. The learned District 
Judge does not appear to have gone through these 
letters carefully, and appears to have been under 
rhe impression that apa,rt from describing Jadu- 
ironi and his wife as ‘father* and ‘mother’ there 
was nothing significant in thorn. 

The learned Munsif was perfectly right when 
be observed that the tone and language in which 
these letters had been couched could not but 
create an impression that Indumati was, in fact, 
the daughter of Jadumani. The appellate Court, 
however, commented upon the manner in which 
these letters were produced and held that Jadu¬ 
moni must have supplied them to D. W. 5 who 
produced them in Court. No objection was taken 
by the plaintiff when these letters were produced 
and exhibited, and no suggestion was made in the 
evidence adduced by the plaintiff and her witnes¬ 
ses that Jadumoni was acting against her interest, 
rhe learned Judge thought that as unilkely that 
P. W. 9 addressed Jadumoni and his wife as 
•father and mother as though they were virtually 
in the position of parents. 

He appears to have wholly overlooked the re¬ 
ference to the loan given to Jadumoni and the 
reference to his gift of lands to Indumati. Nor does 
lie refer to the other contents of the letters in 
which a reference is made to Lakshmi, Babaji. 
Gobinda and other children of Jadumoni and to 
Jadumcni’s stay with P. Ws. 9 and 10 at his Cut¬ 
tack lodging. These are not consistent with the 
plaintiff’s story. Admittedly, Kulomani had 
gone away in adoption to another fami¬ 
ly and it is s'range that Jadumoni should have 
taken so much interest in the plaintiff, though 
she was his natural brothers daughter and had 
gone away to another family afmr her marriage. 
This is in strange contrast to the evidence of P. 
W. 9 and P. W. 10 who say that they never went 
to the house of defendant 13 (Abala) after their 
marriage. 

(8) Finally, the learned District Judge concludes, 
as he star"eel, with the observation that Exts. O 
?nd C-l. E, F and F-l do not establish that Indu¬ 
mati was the daughter of Jadumoni and not of 
Kulamoni. As stated already, the question here 
is whether the plaintiff had succeed* d in proving 
that she was the daughter of Kulamoni as alleged 
by her: it was not for the defendants affirmative¬ 
ly to establish one way or the other. So, even if 
these documents were to be ignored and excluded 
fiom the evidence the question will still remain 
whether the plaintiff has, on her own evidence, 
discharged the onus that lay on her r\f proving 


ver case. 


(9) Referring to the Admission Register Ext. 1 
filed by the plaintiff the learned District Judge 
has again committed an error when he held: 

“In my opinion, the whole controversy on this 
point should cease because of an admission 
made by the widow of Kulamoni. She states 
that Jadumoni’s daughter was never put into 
any school” .. “If Indumati had been a student 
of the school in 1926 and if, owing to an acci¬ 
dent because of Jadumoni’s Secretaryship of 
the school Kulamoni’s signature was not taken 
m the appropriate column this would not justify 
the conclusion that the entry is a forged one.” 

Here, again, the learned Judge appears to have 
put the cart before the horse. The learned Judge 
assumes Ext. 1 to be a genuine document and for 
that reason discredits the evidence of Kulamoni's 
widow that the plaintiff never went into the 
school. The alleged statement of Kulamoni that 
Indumati was his daughter must be taken not 
to have been proved because Kulamani’s signa¬ 
ture does not appear in the register. The only 
tact proved is that an entry to that effect has 
been made in the register by P. W. 1 —assuming 
that the entry was made at the time it purports 
to have been made. 

The register was issued on 6-3-26 but the entry 
against Indumati’s name bears the date 1-3-26, 
and the page on which this entry appears does 
not bear the signature of the Inspecting Officer. 
The entry itself has been made in different inks 
and P. W. 1 was unable to explain who made the 
subsequent entry and when. The attestor, P. W. 2, 
is a man of no status and has obviously put his 
signature against several entries purporting to 
have been made on different dates, but written 
with the same ink. The learned Munsif therefore 
suspected, and in my opinion rightly that all the 
attesting signatures were taken at one sitting: 
Moreover it is to be noticed that P. W. 9 the hus¬ 
band of the plaintiff is an employee in the Dis¬ 
trict Board office and that the school at Ananta- 
brahmapur is managed by the Board. It is also 
clear frem the evidence that Jadumoni is the 
Secretary of the school. P. w. 1 was the teacher 
of the school from 1926 to 1928 and, on his own 
admission, his evidence that Indumati was the 
daughter of Kulamoni was based on hearsay. 

He further admitted that he is a poor man and 
had to go to Jadumoni’s house to get paddy or 
rice. P. W. 2 was a witness for Basudeb. brother 
of P. v7. 5, in a criminal case filed by defendant 
P. Having regard to these admissions which the 
lower appellate Court appears to have altogether 
overlooked, the learned Munsif very properly de¬ 
clined to place any reliance on their statements 
end to hold that Ext. 1 was a genuine document. 
The plaintiff herself deposed that she left school 
7 to 8 years before her marriage proposals whicz. 
took place when she was about 11 years of age. 
She admitted that she did not remember the 
names of any of her school friends. In view of 
the extreme vagueness of her statements regard¬ 
ing her joining any school or leaving it, Abala’s 
deposition that the plaintiff never went to any 
school is not altogether improbable. 

Furthermore the admission made by P. W. 6 
that he fabricated the horoscope of Indumati at 
the time of her admission into the school and 
that a wrong date of birth was mentioned in the 
register, ■would itself weaken the value to be attach¬ 
ed to Ext. l which stands, more or less, self-con¬ 
demned. The learned District Judge, while dis¬ 
agreeing with the learned Munsif, does not give 
any reasons of his own as to why he came to the 
conclusion that Ext. 1 should be taken to be 
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genuine. He merely criticises the trial Court’s 
judgment and says that he was not impressed 
with the reasons given by the Munsif for discard¬ 
ing it. But it does not appear that he applied his 
own mind to the facts and arrived at an indepen¬ 
dent conclusion of his own. 

(10) Exhibit 2 is a post-card written by defen¬ 
dant 10 to P. W. 9 intimating the death of a child 
id his family and says that it was written for the 
information "of Indumati. Then follows the follow¬ 
ing sentence on which reliance is placed: “Indu 
Bou Khudi (aunt Indu Bou) has gone with Dina 
(uncle) to Cuttack two or three days ago”. P. W. 

9 filed this exhibit in his chief examination, and 
the only statement that he made, with reference 
to this document, is : “Radha Nath was address¬ 
ing Abala as ‘Khudi’ (ant)”. He did not say that 
she was also being addressed as Indubou Khadi, 
or that the reference in the post-card was to Abala. 
The plaintiff, however, wanted to make capital 
out of one sentence in the deposition of Abala as 
D. W. 9. That statement is the very last sentence 
in her cross-examination and was to the effect 
that “Rudhanath calls me 'Indu Bou Khudi” 
”3ut she immediately corrected herself in re¬ 
examination and said that she had got confused. 
The learned trial Court accepted this explanation 
as true. But the learned lower appellate Court 
failed to see that mere forms of address or des¬ 
cription of persons by third parties, are not enough 
by themselves to establish the paternity of the 
claimant. 

(11) An attempt was made by the plaintiff to put 
in a birth register said to have been maintained 
by the choukidar. P. W. 4 is the ex-chouk:dar and 
his evidence is that the birth register was with 
his successor. Kina Malik. Beyond taking out 
summons to Kina Malik once during the trial the 
pontiff took no further steps to cause the pro¬ 
duction of the register or to examine Kina Malik. 
Tn the lower appellate Court a petition under O. 41, 
K. 27, Civil P. C. was filed, praying that the re¬ 
gister be accepted in evidence and that Kina 
Malik be examined. That Court, however, refused 
to accept any additional evidence as it was not 
satisfied that the reasons given by the plaintiff 
lor its non-production earlier were convincing. No 
attempt was made to file tiffs document in this 
Court either, although the appeal had been pend¬ 
ing for four years, till the last date when the res¬ 
pondents’ counsel was about to close his case. 

A petition was filed before us but no reason was 
given as to why the document could not be filed 
j earlier; and we see no good ground why, after 
this long lapse of time, we shouid give 
the plaintiff, an opportunity to supplement 
her evidence by fresh evidence. We are 
not satisfied that the plaintiff has been sufficiently 
diligent, or that its non-production was due to 
causes beyond her control. Moreover, the docu- 
1 ment does not prove itself and would require oral 
evidence to prove the entry made therein relating 
to the plaintiff’s date of birth. Admittedly neither 
Kina Malik nor P. W. 4 made the entry. Accord¬ 
ing to the evidence P. W. 4 is an illiterate man 
and he says: "I got an entry about the birth of 
Kulamoni’s daughter written by some one whose 
name I do not remember now”. It would, there¬ 
fore. be a wild goose chase to allow the plaintiff 
at this stage to go about finding who the alleged 
maker of this entry is and prove it. Even till now, 
the plaintiff has not been ab'e to ascertain who 
made the entry. In such circumstances we inti¬ 
mated to the learned counsel for the respondents 
that we would not entertain her belated application 
&t this stage. 


(12) Adverting to the oral evidence, the learned 
District Judge has just skipped through it, and 
does not discuss the evidence on the side of the 
plaintiff beyond observing that it is superior to 
the evidence adduced on the side of the defen¬ 
dants. We have been taken through the entire 
oral evidence and we do net find any sufficient 
reason to differ from the view taken by the learn¬ 
ed trial Court who had the opportunity and pri¬ 
vilege of seeing the witnesses in the box. In the 
absence of any convincing reasons given by the 
lower appellate Court we are disposed to agree 
wicn the finding ol the .trial Court that uie 
evidence on the side of the plaintiff is 
unreliable and is of such character that it falls 
short ol' proof of the paternity of Indumati. I 
have already referred to the evidence of P. Ws. 1 
and 2 and recorded the reasons for my agreement 
with the view taken by the trial Court of that 
evidence. 


P. W. 3 is 37 years old and is an agnate sf the 
plaintiff but does not know the name even of he 
common ancestor. He made an admission that 
defendant 9 fi’ed a case against the brother of 
P. W. o c that he was a witness for the accused. 
P. W. 4 also made an admission that his son want¬ 
ed to mane some purchases of lands from Abala 
Dibya but was not successful. P. W. 5 admitted 
that he was a baag tenant under Abala but that 
he was subsequently dispossessed by defendant 10. 
He also stated that there were cases between him 
and defendant 9. P. W. *5 is a self-confessed liar, 
having regard to Ills admission that he prepared a 
false horoscope of Indumati. He attested Exts. C 
rnd C-l, the deeds of gift made in favour of the 
plaintiff, and gees to the length of saying that 
Jatiumoni never put forward his son Gobindo. as 
the adopted son of XuJamoni, though the plaintiff 
herself did not deny it. He appears to have sold some 
lands under Ext. D which did not take effect. P. 
W. 7 is a man of a neighbouring village and is not 
related to either of the parties. 


His evidence is that he was engaged in a case 
in the rent Court and was suddenly called to give 
evidence in this case. According to him, he at¬ 
tended the marriage of the plaintiff, but he could 
not say who acted as the karta. He also denied 
that Jadurnoni ever made any gift of lands to the 
plaintiff. P. W. S also seems to be a casual wit¬ 
ness and his only claim to have known about the 
•paternity of the plaintiff is that he was a 
neighbour. He used to go lo Anantabrahmapur 
and sit on the verandah of Xulamoni’s house. 
i~. W. 9 is the husband ol the plaintiff and P. W. 
10 is the plaintiff herself. Having regard to the 
nature of the evidence tendered bv these witness- 
ez the learned Munsif was, in my opinion, right 
m his view that it would not have been impossible 
lor the plaintiff to have got hold of a few wit¬ 
nesses of that type and get them to speak to 
particular facts to suit her case. It is not enough, 
to prove a fact, that a number of witnesses should 
assert it. Proof of a fact would depend upon the 
♦ character of the witnesses, their competency to 
speak to that fact, the opportunities that they 
l ad to knew about the relationship of Indumati 
and Kulamoni, and their degree of intimacy with 
Kulamoni himself. 


None of these witnesses can claim to have had 
any contact or relationship with Kulamoni, and 
tneir evidence is so casual and interested that it 


lacks assurance or persuasiveness which alone 
would incline a judicial mind to put any reliance 
on their testimony. After a very careful exami- 
nation of the evidence, therefore, we are persuaded 
that the finding of the trial Court is justified and 
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that the lower appellate Court should not have 
reversed it without giving substantial reasons. The 
keynote of the judgment under appeal is that 
Jadumoni was hostile to the plaintiff; that he 
executed nxts. C and C-l in order to placate 
Indumati as he put forward his own son, Gobinda, 
as the adopted son of his natural brother Kula- 
moni; that Indumati described herself as the 
daughter of Kuiamoni in Ext. E; that Exts. P and 
1-1 should be discarded as they were not produced 
from proper custody. None of these reasons ap¬ 
pear to be correct or convincing and the conclu¬ 
sions drawn by the learned District Judge are 
based upon assumptions for which there is not a 
slired of evidence. None of the reasons given by 
him are conclusive and most of them are of no 
value at all. 

On the other hand, the conclusions of fact 
reached by the trial Judge v/ere based primarily 
on his estimate of the witnesses who gave their 
evidence in ills presence—an opportunity which was 
denied to the lower appellate Court. 

(13) The rule to be followed in such cases is 
stated by Viscount Simon in — ‘Watt v. Thomas’, 


interference by this Court. A Court of appeal 
should hesitate long, before it disturbs the find¬ 
ings of the trial Judge based on ‘verbal’ testimony, 
and it should satisfy itself that the plaintiff-appel¬ 
lant had discharged the heavy burden of showing 
that the decision of the trial Court was wrong. 
Otherwise it would be assuming a function not 
warranted by law. We are satisfied that the lower 
appellate Court was not only wrong in its estimate 
of the evidence, but clearly exceeded its jurisdic¬ 
tion in reversing the judgment of the trial Court 
without giving its own reasons. This second 
appeal must accordingly succeed, the judgment of 
the learned District Judge should be set aside, and 
that of the learned Munsif dismissing the plain¬ 
tiff’s suit restored. The appellants will have their 
own costs throughout. 

(15) MOHAPATRA J.; I agree. 

C/D.H.Z. Appeal allowed. 
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(19-17) AC 484 (A), as follows: 

“If the evidence, as a whole, can reasonably be 
regarded as justifying the conclusion arrived at 
at the trial, and especially if that conclusion has 
been arrived at on conflicting testimony, by a 
tribunal which saw and heard the witnesses, the 
appellate Court will bear in mind that it has 
not enj 03 ^ed this opportunity and that the view 
of the trial Judge as to where credibility lies, 
is entitled to great weight. This is not to say 
that the Judge of first instance can be treated 
as infallibly determining which side is telling 
the truth or refraining from exaggeration. Like 
other tribunals he may go wrong on questions 
of fact, but it is a cogent circumstance that 
Judge of first instance, when estimating the 
value of verbal testimony has the advantage 
(which is denied to Courts of appeal) of having 
the witnesses before him and observing the 
manner in which their evidence is given.” 


Balaram Panda, Plaintiff-Appellant v. Gopi¬ 
nath Misra and other, Defendants-Respondents. 

Second Appeal No. 528 of 1948, D/- 20-7-1953, 
from order of Additional Sub-Judge, Cuttack, 
D/_ 31-7-1948. 

(a) Evidence Act (1872), Ss. 101-103 — 
Shifting of onus. 

Apparent things should be taken as real 
until the contrary is proved. Thus, though 
doubtless, as the plaintiff in the suit 
brought to recover his commission by an 
insurance agent, the primary duty of 
proving his case rests on him, yet where 
the admitted position is that the plaintiff 
was shown as the agent in respect of the 
business, the burden shifts on defendant, the 
chief agent, who claims that very business 
as his own, to show that the plaintiff was 
merely a name-lender. (Para 9) 


(14) Learned counsel for the respondent, how¬ 
ever, contends that the function of this Court 
sitting in second appeal is further restricted and 
that this Court should not interfere with a find¬ 
ing of fact arrived at by the lower appellate 
Court, however grossly erroneous it may be. As 
has been very often laid down by the highest 
judicial tribunal, questions of law and fact are 
very often difficult to disentangle. It is no doubt 
true that in second appeal this Court has no 
jurisdiction to set aside a mere finding of fact, 
however gross the error may be. But the proper 
legal effect of a proved fact is essentially a ques¬ 
tion of law—See — ‘Nafarchandra Pal v. Shukur 
Sheikh’, AIR 1918 PC 92 (3>. The finding of the 
first appellate Court upon a, question of fact is 
regarded as final if that Court had before it evi¬ 
dence proper for its consideration in support of 
that finding. But where the Court misreads the 
evidence, or overlooks an important piece of evi-' 
dence, no sanctity attaches to its finding, any 
more than to that of the trial Court. 

Where the parties are in agreement on the 
genuineness or the bona fide character of a docu¬ 
ment it is not open to a Court of appeal to ignore 
the admission, and arrive at a contrary finding. 
But if there is a misconstruction of the document 
and the appellate Court misreads a document and 
if its inference is derived from a misconception, 
then the error is not merely an error of fact but 
an error of law. In such a case, that Court must 
be held to have exceeded its jurisdiction justifying 


Anno: Evidence Act. Ss. 101-103 N. 2. 

(b) Civil P. C. (1908), S. 107 — Appreciation 
of evidence by appellate Court. 

When there is conflict of oral evidence of 
the parties on any matter in issue and the 
decision hinges upon the credibility of the 
witnesses, then unless there is some special 
feature about the evidence of a particular 
witness which has escaped the trial Judge’s 
notice or there is a sufficient balance of 
improbability to displace his opinion as to 
where the credibility lies, the appellate. 
Court should not interfere with the finding 
of the trial Judge on a question of fact. AIR 
1951 SC 120, Foil. (Para 9) 

Anno: C. P. C., S. 107 N. 14. 

(c) Insurance Act (1938), Ss. 42 and 40 — 
Test to determine who is entitled to commission. 

Where the insurance policy is effected 
substantially through the efforts of an agent 
but the technical completion of the contract 
is brought about by another person, the 
former alone is entitled to the commission. 
The test in such cases is whose efforts 
were responsible for the proponent agreeing 
to effect the contract of insurance with the 
Company in respect of the sum. 201 Ind 
Cas 289 (Pat), Rel. on. (Para 11) 

Anno: Ins. Act, S. 40 N. 1; S. 42 N. 1. 

(d) Insurance Act (1938), S. 40 (2) — Right 
to commission 
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An agent does net forfeit his right to 
commission merely because he is frank 
enough to admit that it was the efforts of 
the chief agent that were mainly responsible 
for securing the policy. (Para 14) 

Anno: Ins. Act, S. 40 N. 1. 

(e) Transfer of Property Act (1882), S. 130 
— Assignment how effectuated. 

An assignment of an actionable claim 
must conform strictly to the provisions of 
S. 130. And to effectuate an assignment 
ihere must be words of transfer in ihe in¬ 
strument. 

Where a letter did not show that the 
writer of it, namely, an insurance agent, 
was transferring his interest in the com¬ 
mission to the chief agent, that it was not 
addressed to the chief agent at all and that 
it was just an order to the Branch Manager 
of the Company to pay the commission due 
to the insurance agent to the chief agent. 

Held^that the letter was not an assign¬ 
ment of the commission due to the insur¬ 
ance agent, but was merely a pay order 
which could be cancelled by the agent: AIR 
1042 Pat 307 and AIR 1925 Mad 753. Rel. on. 

(Para 15) 

Anno: T. P. Act, S. 130 N. 2 and 3. 

A. Das and B. Mohapatra, for Appellant; H. 
Mohapatra, for Respondents. 


CASES REFERRED : 


(A) (’51) AIR 1951 SC 120: 1950 SCR 781 

(Pr 9) 

(3) (’42) 201 Irid Cas 289 (Pat) (Pr 11) 

(C) (’42) AIR 1942 Pat 307: 201 Ind Cas 342 

(Pr 15) 

(D) (’25) AIR 1925 Mad 753: 87 Ind Cas 382 

(Pr 15) 


NARASIMHAM J.: 


This is a plaintiff’s appeal against the judgment 
of the Additional Subordinate Judge. Cuttack, re¬ 
versing the judgment ol' the Munsif of Cuttack ana 
dismissing the plaintiff’s suit for recovery of Rs. 
3,393/8/- as agent’s commission from defendant l 
who is the Lakshmi Insurance Co. Ltd. 


(2) On 27-8-1942 the Maharaja of Parlakhemedi, 
one of the premier zamindars of Orissa, signed 
a proposal form (Ex. J.) for insuring his life wPh 
the Lakshmi Insurance Company for a sum of one 
lakh of rupees. The proposal was in due course 
accepted by the Company & he paid the first annual 
premium amounting to Rs. 9.024/14/-. The commis¬ 
sion due to the agent on this first premium, ac¬ 
cording to the terms of contract between the Com¬ 
pany and its agent was Rs. 3,393/8/-. The plaintiff 
was one of the insurance agents of the Company 
and he claimed the commission alleging that the 
business was secured through his agency. The no 
minal Chief Agent of the Company at Cuttack in 
August, 1942 was defendant 2 Gopinath Misra. He 
claimed the aforesaid commission alleging that 
though the plaintiff was given out as the agent 
in respect of the said business, in reality the busi¬ 
ness was secured through the Chief Agent’s en¬ 
deavours. In support of this claim he relied mainly 
on a letter (Ex. C> written by the plaintiff himself 
to the Insurance Company directing it to pay the 
entire commission including the renewal commis¬ 
sions on the Policy of the Maharaja of Parlakhe- 
medi to the Chief Agent of Orissa who was said 
to be ‘really responsible for this case’. The trial 
Court disbelieved the claim of the Chief Agent 
(defendant 2) and decreed the suit holding that 
Ex. C was Drought about by undue influence and 


coercion and that no weight should be attached 
to the recitals contained therein. The lower appel¬ 
late Court, however, held that Ex. C was written 
out voluntarily by the plaintiff and that in view 
ol the admissions contained therein and other un¬ 
satisfactory features in his evidence it couid not 
be held that the said business was secured through 
him. 

(3) To appreciate the dispute it will be useful 
if certain admitted facts are first recapitulated. 
Pandit Godavaris Misra who is one of the promi¬ 
nent politicians of Orissa and formerly a Congress¬ 
man, was mainly responsible for expanding the 
business of the Lakshmi Insurance Company 
(whose headquarters was then in Lahore) in Orissa. 
Ke was the Chief Agent of the Company from 
1927 and the office of the Company at Cuttack 
was located in a part of his own residence. The 
business of the Company was practically managed, 
as if it were his family affairs and his two sons 
Lokanath and Ranganath and his daughter were 
appointed as agents of the Company for some 
years. When Pandit Godavaris Misra resigned his 
position as the Chief Agent of the Company in 
November. 1941 his elder son Lokanath was appoint¬ 
ed as the Chief Agent for some months. From 1-8- 
1942, however, defendant 2 Gopinath Misra was 
appointed as the- Chief Agent and continued in that 
capacity till 1946. But even during that period the 
family of Pandit Godavaris Misra continued to take 
active part in the management of the Company 
at Cuttack and his son Lokanath continued to re¬ 
main interested in the Company even on the dale 
on which Pandit Godavaris Misra deposed before 
the lower Court (15-11-46». 

Defendant 2 Gopinath Misra, though not a rela¬ 
tion of Pandit Godavaris Misra, had worked v.’itn 
him for about fifteen or twenty years assisting 
him fn several capacities and used to be given 
some remuneration in the early stages of his career. 
The plaintiff alleged that Gopinath Misra was 
merely a cook of Pandit Godavaris Misra. This 
was, however, denied; but. it is admitted that 
Gopinath Misra used to drive the motor-car of 
Pandit Godavaris Misra now and then. It was 
also admitted by D. W. 3 that Gopinath learnt 
car driving for the convenience of Pandit Goda¬ 
varis Misra. It is also admitted that Gopinath 
used to look after the- garden of Pandit Godavaris 
Misra on some occasions,.has been associated with 
him since his boyhood and had lived in his house 
for about ten years. Gopinath was also running 
a cloth shop in which Pandit Godavaris Misra’s 
son Ranganath was a partner. It is also admitt¬ 
ed that Gopinath does not know English and can 
just sign his name with some difficulty in that 
language. Gopinath was also working as an agent 
of the Insurance Company till his appointment as 
Chief Agent on 1-8-1942. 

(4) Pandit Godavaris Misra was one of the lead¬ 
ing Congressmen and a member of the then Orissa 
Legislative Assembly. The Maharaja of Parlakhe¬ 
medi was also a member of the Assembly but 
was in the Opposition. Sometime in 1941 Pandit 
Godavaris Misra and a few Congress members of 
the Assembly seceded from the Congress Party, 
organised a new Party known as the Swaraj party 
and formed a Coalition Ministry with the Maharaja 
of Parlakhemedi as the Prime Minister. Pandit 
Godavaris Misra became Minister in that Coali¬ 
tion Ministry and it was on account of his becom¬ 
ing a Minister that he resigned his post as the 
Chief Agent of the Insurance Company. The plain¬ 
tiff was a Congress worker of Ganjam district who 
also joined the Swaraj Party at the time of the 
secession. But after August 1942, he left the Swaraj 
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Party and again joined tha Congress. While he 
was in tne Swaraj Party he was on good terms with 
Pandit Godavaris Misra and on several occasions 
he used to stay with him whenever he came to 
Cuttack. 


A. L R. 

form in which the agent’s name and address should 
be written was left blank. But it is admitted that 
it was the plaintiff who sent the agent’s confiden¬ 
tial report to the Company in respect of the pro¬ 
posal of the Maharaja. 
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(5) The Insurance Act, 1933 provides for the 
licensing of insurance agents (S. 42) who alone 
are entitled to commission from the Insurance Com¬ 
pany lor soliciting or procuring business. Life in¬ 
surance business is defined in S. 2 (.11) of that Act 
as “tire business oi effecting contracts of insurance 
for tne granting of annuities upon human life’. 
The maximum amount of commission payable to 
an insurance agent is limited to 40 per cent, of the 
first year’s premium by sub-s. (2) of S. 40 of the 
Act. A person who is appointed by the Company 
to employ insurance agents and to supervise their 
work is known as the Chief Agent and he is also 
entitled to an overriding commission for the insur¬ 
ance business secured by all agents working under 
him. The main work of the insurance agent for 
which he is entitled to his commission consists in 
his ‘soliciting or procuring insurance business’ that 
is to say, canvassing on behalf of the Company 
with various persons and inducing them to take 
out Policies. Where the person whose policy he is 
anxious to secure is rich and influential there 
is no objection to his approaching that person 
through tlie latter’s friends. 


Sometimes the Chief Agent and the Branch 
Manager of the Company also may assist him; 
but on that account the right of the insurance 


agent to his commission will not be in any w*ay 
jeopardised. Once a person agrees to take out a 
policy the next step is to induce him to sign the 
proposal form, then to get him medically examin¬ 
ed and forward the proposal form and the medical 
examination report to the Company along with a 
confidential report from the agent himself. When 
the proposal is finally accepted by the Company 
the proponent is required to pay the full premium 
and the agent’s commission is based on a certain 
percentage (not exceeding 40 per cent) of the 
premium. The actual percentage payable to an in¬ 
surance agent is generally fixed in accordance wi n 
the terms of the contract entered into between him 
and the Company at the time of his appomcmen 
as an insurance agent. In the present case t 
contract of the plaintiff’s appointment Ex 
shows that the percentage vanes with the total 
amount of completed business secured thiough the 
agent. Thus if the total business is not more than 
Rs. 20,000/- the percentage of commission is only 
30 whereas if it is above Rs. 50,000/- it is 40. 


(6) The plaintiff’s case was that he had ap¬ 
proached the Maharaja of Parlakhemedi on some 
occasions and requested him to take out a policy 
through him and the Maharaja had expressed his 
willingness. He had also requested Pandit Goda¬ 
varis Misra (his leader) to speak to the Maharaja, 
on his behalf on the subject. As already pointed 
out Pandit Godavaris Misra had himself worked as 
the Chief Agent of the Insurance Company for 
several years and was thus as much interested 
as the plaintiff himself to expand the business of 
the Company. Moreover, from 1941 he had become 
a colleague of the Maharaja in the Coalition Minis¬ 
try and was thus in a position to influence him. 
As a result of their combined efforts the Maharaja 
agreed to take out a Policy and in pursuance oi 
the agreement wrote out the proposal form (Ex 
J) on 28-7-42. The Manager of the Calcutta Branch 
of the Insurance Company named Mr. Bagchi had 
also come to Cuttack on that day and was present 
when the proposal form was signed by the Maha¬ 
raja. Strangely enough the column in the proposal 


The medical examination of the Maharaja ap¬ 
pears to have been done by one Dr. P. C. Roy at 
10-30 a.m. on that day and by Dr. H. Bose (D.W. 1) 
at 5 p.m. on the same day. The plaintiff alleged 
that soon afterwards he went to the Dak Bungalow 
where Mr. Bagchi was staying accompanied by 
Pandit Godavaris Misra and there the latter threa¬ 
tened that unless he' gave a statement 
in writing giving up his claim to the 
commission on the policy of the Maha¬ 
raja he (Godavaris Babu) would induce the Maha¬ 
raja to cancel the proposal and insure through 
another agent. Mr. Bagchi also asked the plain¬ 
tiff to accept the suggestion of Godavaris Babu. 
Being overawed and under their undue influence 
the plaintiff in his own hand wrote out a docu¬ 
ment (Ex. C) in the following terms: 

CUTTACK. 

Dated 27-8-1942. 

To 

THE BRANCH MANAGER, 

LAKSHMI INSURANCE CO., CALCUTTA. 

Dear Sir, 

The 1st year and the renewal commissions 
payable to me on the case for one lakh introduc¬ 
ed today on the life of the Hon’ble Sri Sri Sri 
Krishna Chandra Gajapati Narayan Deo of 
Parlakhemedi may be paid to the Chief Agent, 
Orissa, who is really responsible for this case. 

I undertake to discharge the Commission Bills 
made out in my name regarding this case for 
favour of payment to the said Chief Agent. It is. 
however, understood that I shall be entitled to 
the higher rate of commission if this case is 
accepted and paid for i.e., completed. 

Yours faithfully, 
BALARAM PANDA. 

AGENT'.’ 


In this document the plaintiff not only directed 
the Company to pay the entire commission to the 
Chief Agent but also admitted that the Chiel 
Agent was “really responsible for this case”. The 
name of the Chief Agent was, however, not noted 
in the letter. But the plaintiff’s case is that thougn 
defendant 2 Gopinath Misra was then a nominal 
Chief Agent in the books of the Company he was 
merely a name-lender on behalf of Pandit Godaya- 
ris Misra who notwithstanding his being a Minister 
in the Coalition Ministry was anxious to continue 
Lhe business in the name of defendant 2. T.n 
lext dav, however, the plaintiff met one Mr. G. • 
Ftao, an Inspector of another Insurance Compaq 
(P. W. 3) and told him how he had been coercec 
into relinquishing the entire claim to the cwnmio 
5ion on the Policy of the Maharaja Then o i ih 
advice of Mr. Rao he wrote a letter 
cancelling the directions given b* him m Ex. O. 
Presumably the letter Ex. C was not immediately 
“enttothe Head Office of the Company & remained 
a t Cuttack for some time Consequently the Company 
continued to write in its letters Ex. 5 dated 16-rt 
13 and Ex 6 D. 24-9-43 that it was the plaintiff 
who was the agent who had secured the policy oi 
the Maharaja. The commission was duly credited 

to in the meantime however the 

r>lp intiff had been arrested and detained m Bei 
hammur Jail from 5-12-42 to 2-9-43. While he was 
in jail an attempt was made by Pandit Godavari. 
Misra’s sons and defendant 2 to secure his signa- 

ture on the bills so that they could appropriate ipe 

entire commission. But the plaintiff was too ~a. - 
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ful to be caught in the trap. On his return from 
jail he wrote another letter (Ex. 16) dated 18-9-43 
to the Head Office of the Company claiming the 
entire commission on the policy. Subsequently, 
however, the Company expressed its inability to 
pay the commission to him in view of his letter 
Ex. C directing that the payment of the entire 
commission should be made to the Chief A^enc. 
Hence the present litigation. 


to displace his opinion as to where the credibH 
lity lies, the appellate Court should not inn.There¬ 
with the finding of the trial Judge on a questioni 
of fact:” 

The finding of the lower appellate Court is not, 
therefore, binding on us. 

(10> To establish that the plaintiff was not 'lie 
real agent m respect of this business the defen¬ 
dants nave relied on the io,lowing circumstances. 


(7) The Company who is defendant 1 stated that 
it was prepared to pay the amount to the rightful 
claimant and practically left it to the Court to 
decide as to who was entitled to the commission. 
Defendant 2 is the main contestant in the case 
and he alleged that the policy of the Maharaja 
was secured by him, doubtless with the help of 
Pandit Godavaris Misra. But as at that time this 
defendant was also tire Chief Agent and he was 
anxious to secure not only the agent’s commission 
but also the overriding commission of the Chief 
Agent he induced the plaintiff to lend his name 
as the agent for this business though in fact the 
plaintiff did nothing. The plaintiff was also bene¬ 
fited by such an arrangement inasmuch as this 
business would be shown in his account thereby in¬ 
creasing the rate of his commission in respect of 
other Policies secured by him. It was further con¬ 
tended that Ex. C was not brought out by threat 
or undue coercion and that it was voluntarily exe¬ 
cuted by the plaintiff for the mutual advantage 
of himself and defendant 2 though subsequently he 
thought it fit to resile from the agreement with a 
view to claim the whole of the commission. 

(8) Thus the admitted position is that it was the 
plaintiff who, as the agent- of the Company, sent 
the confidential report about the Maharaja of Pa.r- 
lakhemedi in respect of this business. But for such 
confidential report the Company would not have 
accepted the proposal of the Maharaja. In the 
Company’s books the plaintiff was shown as the 
agent in respect of this business and the commis¬ 
sion was credited to his account. But lor the do¬ 
cument Ex. C the Company would, in due course, 
have paid the entire commission to the plaintiff. 

(9) The lower appellate Court has approaches 
the case from a wrong perspective. It thought that- 
it was the plaintiff’s duty to prove that the Policy 
was secured through his efforts. Though doubt¬ 
less as the plaintiff in the case the primary duly 
of proving his case rests on him, in the present 
case in view of the admitted position that the plain¬ 
tiff was shown as the agent m respect of the busi¬ 
ness the burden shifts on defendant 2 to show that 
the plaintiff was merely a name-lender. Apparent 
things should be taken as real until the cont--arv 
is proved. The various circumstances on which 
the lower appellate Court has relied to discredit 
the plaintiff’s claim if approached from this pers¬ 
pective would be found to be inconclusive and not 
sufficient to establish th.it the plaintiff was merely 
a name-lender. Moreover, the lower appella f e 
Court failed to follow the rule repeatedly laid down 
regarding the extent of interference by an appel¬ 
late Court on a finding of fact arrived at by a trial 
Court as regards appreciation of oral evidence. This 
rule was recently reiterated by the Supreme Court 
in — ‘Sarju Pershad v. Jwaleshv/ari’, A. I. R. 1351 
SC 120 (A) as follows: 

I “The rule is — and it is nothing more than a rule 
of practice — that when there is conflict of oral 
evidence of the parties on any matter in issue 
and the decision hinges upon the credibility of 
the witnesses, then unless there is some special 
. feature about the evidence of a particular wit¬ 
ness which has escaped the trial Judge’s notice 
or there is a sufficient balance of improbability 


(p certain admissions made by the plaintiff m his 
cross-examination which snow mat ne was not 
present when the proposal iorrii was filled up 
by the Maharaja and when he was medically 
examined: 

(ii> the admission made by the plaintiff in Ex. C 
to the effect that the Chief Agent was ‘really 
responsible for this case’; 

(iii> the evidence of the defence witnesses. 

(11) The plaintiff was unable to state during his 
cross-examination as to whose name was given by 
the Maharaja as his nominee in the proposal form. 
He could not say who filled up the entries in that 
form. He was also tillable to say who was referred 
to as the intimate friend in the proposal form from 
whom the Company might obtain the usual 
friend's report. He also stated that he filled up 
the column in the proposal form giving out his 
name as the agent in respect of this business. These 
statements indicate that he was not present when 
the proposal form (Ex. At was written out by the 
Maharaja. The column containing the agents 
name was left blank in that form. The friend re¬ 
ferred to in the form is Hon’ble Mr. A. S. Khan, one 
oi the Ministers in the Coalition Cabinet and me 
nominee as gr.en out by the proponent is his own 
sen. Raj Kumar Madhab Sunder Gajapati Narky an. 
Deo. The plaintiff’s inability to mention these 
lacis correctly is inconsistent with his having been 
present when the form was signed. Similarly ms 
statement that one Dr. Sen 


r 

£-l-d 


one Dr. Acharva 
medically examined the Maharaja cannot be believ¬ 
ed inasmuch as the medical reports (Exs. F and G) 
show that one Dr. Bose (D. W. 1) conducted the 
medical examination. The attempt made on be¬ 
half of the plaintiff to show that the proposal form 
(Ex. J.» and the medical reports (Exs. F and G> 
were not the real ones that were sent at that time 
and that these were substituted later on, can hard¬ 
ly be believed. But th^knere fact that the plain¬ 
tiff was not present when the proposal form was 
signed by the proponent or during the medical 
examinations will not necessarily show that he 
could not possibly have been (he agent. The fact 
that ht was at Cuttack on that day and was in¬ 
terested in this business is clear from the admis¬ 
sion that it was he who sent the confidential re¬ 
port as agent to the Company in respect of the 
Maharaja. (After considering the evidence his 
Lordship concluded:) I see no reason to disturb 
the trial Court’s finding that it was through the 
plaintiff’s agency that the business was secured. 
The absence of his name in the proposal form (Ex. 
A) cannot be given much significance because de¬ 
fendant 2 admitted in his cross-examination that 
neither he nor the Company attached any impor¬ 
tance to the omission inasmuch as the agent's con¬ 
fidential report was sent by the plaintiff and by 
none else. Hence there could be no doubt as io 
who the agent was. The actual presence during 
the signing of the proposal form and active efforts 
in introducing the Medical Officers to the propo¬ 
nent are not decisive on the question as to who the 
agent was though they are ordinarily taken into 
consideration for that purpose. 

In a Patna case reported in — ‘Satgur Das v. 
Bombay Life' Assurance Co Lid’, 2C1 Ind Cas 289 
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(Pat) (B) it was held that where the insurance But it does not disprove the plaintiff’s case that 
(policy was effected substantially through the efforts he was the agent inasmuch as ne had initially re- 
j of an agent but the technical completion of the quested the Maharaja and prepared the ground. It 

contract was brought about by anotner person the is also wholly insufficient to show that the plaintiff 

former alone was entitled to the commission. The was a mere name-lender. The following answers 

test ui all these cases is whose efforts were res- given by D. W. 4 in his cross-exammation are ma 


{ponsihle for the proponent agreeing to effect the 
contract of insurance with the Company in respect 
lei the sum. The Maharaja’s signing the proposal 
i form and getting himself medically examined are 
merely technicalities to be completed. But if as 
stated by the plaintiff it was he who first request¬ 
ed the Maharaja and induced him to agree though 
he sought the help of an influential person like 
Pandit Godavaris Misra to assist him, his claim 
cannot be defeated merely because he was nor pre¬ 
sent when technical formalities for effecting tbe 
contract were made, especially when the admitted 
position of the defendants was that the plaintiff 
signed the confidential report as the agent and in 
the Company’s papers this Policy was shown 
having been secured through the Agency of the 
plaintiff and the commission was also credited to 
his account. 

(12-13) The evidence of defendants’ witnesses also 
is not sufficient to disprove the plaintiff’s case or 
to establish that he was only a name-lender in res¬ 
pect of this business. (Then his Lordship advert¬ 
ed to the evidence of defendant 2, Gopinath Misra, 


terial in this connection. 

“Except when there is mutual understanding or 
consent by the agent in writing, the agent alone 
;s entitled to get the commission even though the 
Policy is secured without his endeavours or in¬ 
tervention. For assisting any agent for procm- 
ing business, the Chief Agent cannot get any re¬ 
muneration. Whenever any business is secured 
the agent earns the commission whether he se¬ 
cures it through his own efforts or not.” 

These answers show that an agent does not forfeit 
his right to commission merely because he was 
frank enough to admit that it was the efforts of 
the Chief Agent that were mainly responsible for 
securing the Policy. At- that time the plaintiff 
and Pandit Godavaris Misra were on friendly terms 
and Pandit Godavaris Misra admitted that he had 
recommended the plaintiff for appointment as an 
agent of the Company and that the plaintiff used 
to stop at times with him at Cuttack. I, there¬ 
fore. find nothing in Ex. C which materially con¬ 
tradicts the evidence of the plaintiff so far as his 
claim to be the agent of the Company in respect 


the only other witness to disprove the plaintiff's of this business is concerned. 


case, observed that it was difficult to believe how a 
semi-illiterate person (viz. defendant 2) who had 
no knowledge of insurance business would ever be 
able to canvass as an agent, convince the propo¬ 
nents about the merits of the 'Lakshmi Insurance 
Company or persuade them to agree to take out 
any'Policy, that he was equally incompetent to be 
the Chief Agent of the Company so as to control 
the activities of the various agents and concluded 
that he was inclined to accept the finding of the 
trial Court that defendant 2 was himself a mere 
name-lender and that the real Chief Agent of the 
Company in August 1942 was either Pandit Goda¬ 
varis Misra himself or his sqn Lokanath who for 
reasons best known to them set up defendant 2 as 
the nominal Chief Agent. 

(14) I now take up Ex. C which is the main 
strength of the defendant’s case. It is admittedly 
in the handwriting of tjie plaintiff and in it the 
plaintiff admitted that the Chief Agent was really 
responsible for securing the policy from the Maha 
raja. The name of the Chief Agent was not me: - 
tioned. The plaintiff’s statement that it was ob¬ 
tained from him by coercion and undue influence 
might not have been established. But the ques¬ 
tion for consideration at present is whether the 
plaintiff’s statement that the Chief Agent was 
really responsible for securing the policy is itself 
sufficient to discredit his evidence that he canvass¬ 
ed with the Maharaja for securing the Policy 
though he sought the help of an influential per¬ 
son like Pandit Godavaris Misra. I am, however 
unable to find any material inconsistency between 
the two versions. The real Chief Agent as already 
pointed out was either Pandit Godavaris Misra oi 
his son Loknath, Pandit Godavaris Misra was then 
occupying a very influential position being a col¬ 
league of the Maharaja and was long associated 
with the affairs of the Company in Orissa. The 
plaintiff sought his aid to induce the Maharaja *o 
take out the Policy and Godavaris Babu admitted 
that he spoke to the Maharaja to insure- with the 
Company. Therefore, even if the plaintiff admit¬ 
ted that the Chief agent was really responsible for 
this business, it is a true statement in the seme 
that but for Godavaris Babu’s speaking to the Ma¬ 
haraja the latter may not have taken the Policy. 


(15) The next question for consideration is whe¬ 
ther Ex. C, would amount in law to an assignment 
of the commission due to the plaintiff from the 
Company in respect of the business in favour of 
the Chief Agent so as to disentitle him from any 
relief in this litigation. Both the Courts have 
held that it may amount to pay order and not on 
assignment though they have given divergent 
reasons for taking this view. Mr. Mohapatra on 
behalf of the defendants also seriously did not con¬ 
test the legal position that Ex. C would not amount 
to an assignment. An assignment of an action 
able claim must conform strictly to the provisions 
or Section 130, T. P. Act as pointed out by the 
Patna High Court in — ‘B. N. Railway Employees 
Urban Bank Ltd. v. Eric Walter Seager’, A. I. R- 
1912 Pat 307 (C). The letter Ex. C does not, in terms 
show that the plaintiff was transferring his 
terest in the commission to the Chief Agent. R 
was not addressed to the Chief Agent at all. It 
is just an order to the Branch Manager of uie 
Company to pay the commission due to the plain¬ 
tiff to the Chief Agent. Both the Courts rightly 
relied on — ‘Doraisami v. Doraiswami’, A. I. R. 192o 
Mad 753 (D) and held that to effectuate an assign¬ 
ment there must be words of transfer in the ins¬ 
trument. Exhibit C is merely a pay order an £ 1 ' 
Is op c n to the plaintiff to cancel the same. ine 
fact that he subsequently cancelled it by writing 
to the Company was admitted bv the Company 
(defendant 1) in its written statement. 


There is some discrepancy as regards the acaia 
te when the cancellation order was sent by -- 
?intiff. But there seems no doubt that the can- 
liation order was sent long beforethe plamti-i 
is sent to jail in December, 1943. This inference 
Hows from a perusal of Ex. 5 which is a lettei 
Dm the Company to the plaintiff dated 16-1W- 
iere the Company assured him that as m 
ency was in his name the question of payment 

commission to any other agent did not ary and 
at the payment would be made to him .n 
urse This letter was written on the 16 thNo\-- 
:r obviously with a view to alley his anxuety abo >t 

ivment being made to some one else Thus l 

adequate corroboration of the plaintiff 
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that he cancelled Ex. C. Its effect as a pay order 
disappears and the plaintiff’s claim to the commis¬ 
sion cannot, be defeated. 

(16) The lower appellate Court has made some 
observations about the plaintiff being a party to a 
fraud practised on the Insurance Company and 
that he should not be allowed to take advantage 
of his own fraud. The question of fraud does not 
arise in view of the aforesaid finding. The plain¬ 
tiff is the agent who secured this business through 
the intervention of the real Chief Agent Pandit 
Godavaris Misra was decisive. The plaintiff was 
thus entitled to his commission. It is true that 
on 27-8-42 he agreed to the commission being taken 
by the Chief Agent and consequently wrote Ex. C 
it is immaterial whether he wrote it voluntarily or 
due to coercion and undue influence. Its legal 
effect is that of a pay order and as soon as he can¬ 
celled it it ceased to be operative. By writing 
that letter he was not attempting to commit any 
fraud on the Insurance Company because as an 
agent he was entitled to his commission and he 
could validly direct its payment to anyone else. 
Such a direction would not amount to fraud on S. 
40 (2), Insurance Act. Doubtless if the defendant’s 
case about the circumstances under which Ex. C. 
was written had been accepted it may amount to 
fraud on Section 40 (2) inasmuch as the Chief 
Agent who himself does the work of an agent may 
not be entitled to more than 40 per cent of the 
commission and the document was primarily in¬ 
tended to give him not only the agent’s commis¬ 
sion but also the overriding commission in viola¬ 
tion of the provisions of the statute. But once 
the defendant’s case has been shown to be not be¬ 
lievable there can be no question of fraud nor can 
it be said that the plaintiff attempted to take ad¬ 
vantage of his own fraud. 

(17) I would, therefore, allow the appeal, set 
aside the judgment of the lower appellate Court 
and affirm the judgment of the trial Court. The 
appellant is entitled to costs throughout. 

(18) MOHAPATRA, J.: I agree. 

B/V.S.B. Appeal allowed. 
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PANIGRAHI AND NARASIMHAM JJ. 

Gouranga Mohapatra, Petitioner v. State. 

Criminal Revn. No. 368 of 1951, D/- 21-1- 
1953, from order of S. J., Cuttack, D/- 27-8- 
1951. 

(a) Criminal P. C (1898), Ss. 181(3), 182, 
53 1 — Record of statement — ‘B’ fully corrobo¬ 
rates ‘A* — Effect. 

Where an investigating officer, instead of 
recording the statement of a witness fully 
under S. 161(3), Cr. P. C., simply states 
that B fully corroborates A, an earlier 
witness, whose statement is recorded in 
full, it cannot be contended that the evi¬ 
dence given by B at the trial should be al¬ 
together ignored for that reason. It is 
possible that in many cases the Police 
Officer may have had no time to record the 
statement of a witness in extenso, but that 
by itself is no reason for ruling out the 
evidence of that witness. Of course there 
may he cases in which a Police Officer may 
deliberately refrain from recording state¬ 
ments if he is not quite sure of the mate¬ 
rial that he gets during investigation, but 
no authority goes to the extent of laying 
<io\vn that the evidence of a witness given 
at the trial should be altogether ruled out 

1951 Ori./7 & 8 


of consideration, merely because of in¬ 
adequate recording of his statement under 
S. 1G2. AIR 1945 Nag 1, Distinguished; 
AIR 1948 Mad 23, Ref. (Para 6) 

Per Nara’simham J. : Though the actual 
statement made by B before the Officer 
was not in the case Diary, the accused had 
before him the statement of A and he was 
also aware of the fact that, according to 
the Police Diary, B fully corroborated A. 
He was, therefore, entitled to assume that 
the statement of B before the Police was 
incidental with that of A, and on that 
assumption to cross-examine B as well 
and to contradict him by his previous 
statement before the Police. There can thus 
be no question of any prejudice to the 
accused in cross-examining B for the pur¬ 
pose of eliciting contradictions, if any, as 
permitted by S. 162, Cr. P. C. Thus the 
failure of the Police in this case to record 
their statements separately, as required by 
sub-s. (3) of S. 161, was at best a mere 
irregularity which was clearly curable un¬ 
der S. 537, Criminal P. C. (Para 13) 

Anno: Cr. P. C., S. 161 N. 6; S. 162 N. 8; S. 
537 N. 14. 

(b) Criminal P. C. (1898), S. 161(3) — 
Object of. 

The provision of sub-s. (3) was intro¬ 
duced only to stop the mischief of certain 
Investigating Officer, who prepared their 
case Diary in such a way that no assistance 
could be obtained either by the Court or 
the accused from the record. (Para G) 

(c) Criminal P. C. (1898), S. 439 — Enhance¬ 
ment of sentence — (Penal Code (1860), Ss. 53, 
3,26). 

A dastardly attack was made on the 
Assistant Manager of a colliery by a 
labourer who happened to be an active 
member of the Labour Union, for the rea¬ 
son that he did not get the post he wanted. 
7 'he labourer was sentenced to 6 months’ 
rigorous imprisonment under S. 326, Penal 
Code. 

Held that a deterrent sentence was called 
fer in the case, as unless such acts were 
put down no colliery could work, particu¬ 
larly as such attacks might too often be 
made in the pits when absolutely no evi¬ 
dence would be available. The sentence 
was therefore enhanced to one and a half 
year’s R. I. (Para 10) 

Anno: Cr. P. C., S. 439 N. 29; I P. C., S 53 
N. 1; S. 326 N. 9 

S. Misra, for Petitioner; Asst. Govt. Advocate 
and A. B. Roy, for the State. 

CASES REFERRED : 

(A) (’45) AIR 1945 Nag 1: 46 Cri LT 448 (Pr 6) 

(B) (’48) AIR 1948 Mad 23: 48 Cri LJ 973 

(Pr 6) 

PANIGRAHI J.: 

The petitioner, Gouranga Mohapatra, has been 
convicted under S. 326, I. P. C. and sentenced 
undergo rigorous imprisonment of six months and 
to pay a fine of Rs. 100/- in default, to undergo 
rigorous imprisonment of three months more. 

(2) The case against the petitioner was that he 
was an employee in the M. & S. M. colliery at 
Talcher and that he bore a grudge against P. W. 
1, Mr. N. K. Bhattacharya, the Assistant Mana¬ 
ger of the colliery, as the latter refused to re- 
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commend him for promotion to the post of Munshi. 35 feet near the railway line and saw the peti- 

It is said that on 20-11-49, at about 7-30 A.M. Mr. tioner giving a blow with the pick-axe. He corro- 

Bhattacharya (P. W. 1) was going round the col- borates P. W. 1 in all the details as to how the 

liery, as usual, and went to the Token Office in assault took place. P. W. 3 was similarly stand* 

the course of his daily supervision work. It is ing very close to the spot and witnessed the oc- 

said that at that time, the petitioner appeared currence from a distance of 20 feet. He also cor- 

with a pick-axe and gave him a violent stroke, roborates P. W. 1 regarding the manner in frhicb 

on his left buttocks, resulting in a grievous in- the assault was made. 


jury. 

<3) The plea of the accused was that the whole 
prosecution case was foisted against him owing 
to differences between him and P. W. 1 and that 
he took no part at all in the assault against 

P. W. 1. 

(4) The prosecution examined sixteen witnesses 
in support of the complainant’s version. The try¬ 
ing Magistrate accepted their version and found 
the petitioner guilty of the offence with which 
he was charged and sentenced him as above. On 
appeal, the learned Sessions Judge substantially 
agreed with the view taken by the trying Magis¬ 
trate, of the evidence, and affirmed the convic¬ 
tion as well as the sentence. The petitioner came 
to this Court in revision, but at the time of 
admission the Court directed issue of notice call¬ 
ing upon the petitioner to show cause why the 
sentence passed by the trying Magistrate should 
not be enhanced. Learned counsel appearing for 
the petitioner has taken us through the evidence 
in great detail and has argued the case for the 
petitioner at great length. 


(5) Admittedly, the petitioner was having some 
grievance against the Assistant Manager (P. W. 1) 
on account of the fact that the latter refused to 
recommend him for the post of Munshi to which 
he was aspiring. It appears from Ext.-b, that 
p. W. 1 reported against the petitioner, complain¬ 
ing that he never did his work satisfactorily, that 
he had no knowledge of English, and that he never 
worked as a trolley-man. It was further pointed 
out therein that the petitioner was an agitator and 
that he used to figure as a witness for the Col¬ 
liery Labour Union. This report was made to .he 
Manager on 18-9-1949, about two months before 
the occurrence took place. Accordmg to the pi o- 
seeution when P. W. 1 was at a corner in front 
of ^he Token Office the petitioner assaulted him 
from behind with a pick-axe and struck him on 
his left buttock. P. W. 1 immediately turned 
round and saw that the petitioner had receded 
a few steps, holding a miner’s pick, which has beei. 

exhibited as M. O. I. 

It also appears that the petitioner while going 
away, was muttering to himself: “Oh, Oh’. P. W. 
1 who turned round questioned him why he struct 
him but the petitioner did not reply. He then call¬ 
ed P W 4 Rama Sahoo who was then standing at 
a distance’ of about 39 feet from the place of oc¬ 
currence and asked him to see what 
P w 4. immediately came running to the spot 
and noticed that blood was coming out of the 
site of the wound, inflicted on P. W. 1. Thereafter, 
P W 4 together with P. W. 6, Surendra Narayan 
Sinha, overman of the Colliery, carried P. W. 1 to 
the hospital where P. W. 13 treated him A report 
was sent to the police (Ext. 4) and in due course 
the petitioner was charge-sheeted. On the ad¬ 
vice of the local doctor, P. W. 1 left for Calcutta 
.on the very same day, for treatment in the Kar 
Medical College Hospital, and was treated there 
by P. Ws. 15 and 16 tUl he was discharged on 

20-12-49. 


The direct eye-witnesses to the occurrence are 
p W 2 (Bauribandhu Padhan) and P. W. 3 (Ram 
Sahu). They both speak to having witnessed the 
occurrence. P. W. 2 was at a distance of about 


(6) Learned counsel for the petitioner complains 
that the statement of P. W. 3 under S. 162, 
Cr. P. C. was not recorded by the Investigating 
Officer in full and therefore his evidence should be 
ruled out from the case. The Investigating Officer 
examined P. W. 3, but merely recorded in his diary 
that this witness fully corroborated the statement 
of P. W. 2 (Bauribandhu). 

We were referred to the case reported in — 
‘Bahrain Tikaram v. Emperor’, AIR 1945 Nag I 
(A), in support of the contention that in such a 
case the evidence of a witness whose statement 
has not been fully recorded, under S. 162, should 
be left out of consideration. That was a case 
in which the police records had been destroyed 
and there was no evidence at all of any investi¬ 
gation or examination. But I am not prepared to j 
accede to the contention that in all cases where 
a police Officer merely makes a record of his opi¬ 
nion of a witness examined by him under S. 162, 
without recording the statement in full, the evi¬ 
dence given by that witness at the trial sho»ild 
be altogether ignored. It is possible that in many 
cases the police Officer may have had no time 
to record the statements of a witness in extenso, 
but that by itself is no reason for ruling out the 
evidence of that witness. I am of course aware 
that there may be cases in which a Police Officer 
may deliberately refrain from recording statements 
if he is not quite sure of the material that he gets 
during investigation. But this is not a case of that 
kind, and we have not been shown any authority 
which goes to the extent of laying down that the 
evidence of a witness given at the trial should 
be altogether ruled out of consideration, merely 
because of inadequate recording of his statement 
under S. 162. 

On the other side of the line there is a decision 
of the Madras High Court reported in — ‘In ~e, 
B. Subbar Reddi’, AIR 1948 Mad 23 (B), where it was 
held by a Division Bench of that Court, that the 
new provision introduced by S. 161(3) does not 
justify the view that the evidence of the witness 
should be altogether rejected. That provision was 
introduced only to stop the mischief of certain 
investigating officers, who prepared their Case 
Diary in such a way that no assistance could be 
obtained either by the Court or the accused from 
the record. In this case, however, we are satisr- 
fied that the record is not open to any such 
objection, so as to give room for thinking that it 
would vitiate the trial. 

(7-9) (His Lordship then referred to the evid¬ 
ence adduced by the parties and proceed¬ 
ed as follows:) ‘ We do not see any rea¬ 
son to differ from the view taken by 
the Court below about the reliability of the 
prosecution witnesses and are satisfied that the 
offence, with which the petitioner has been charg¬ 
ed. has been brought home to him to the hilt. We 
are also satisfied that there is no reason whatever 
to suspect the bona tides of P. W. 1 so as to in¬ 
cline us to believe that the case has been fabri¬ 
cated against the accused on account of alleged 
ill-feeling between him and P. W. 1. We would 
accordingly confirm the conviction of the peti¬ 
tioner under S. 326, I. P. C. as the injury has 
been proved to be grievous and was caused oy a 
deadly weapon. 
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(10) Regarding the sentence to be awarded in 
this case we are definitely of opinion that a sen¬ 
tence of six months’ rigorous imprisonment is *ar 
too inadequate in the circumstances of the case. 
When this petition came up for admission, he 
Court issued notice of enhancement of sentence. 
It was a dastardly attack made on the Assistant 
Manager, by a labourer who happened to be an 
active member of the Labour Union, the reason foi 
the attack being that he did not get the post 
he wanted. Unless such acts are put down no 
colliery can work, particularly as such attacks may 
too often be made in the pits when absolutely 
no evidence will be available. We therefore think 
that a deterrent sentence is called for and we 
would accordingly enhance the sentence to one ana 
a half year’s rigorous imprisonment. But we do 
not think there is any justification for imposing 
a fine in addition to the sentence of imprison¬ 
ment as the petitioner is said to be a poor man. 
Subject to these modifications in the sentence the 
revision is dismissed. 

(11) NARASIMHAM J.: I agree with the order 
proposed by my learned brother but wish to say 
a few words regarding non-compliance with the 
provisions of sub-s. (3) of S. 161, Cr. P. C. 

(12) It appears from the evidence of the Sub 
Inspector of Police tP. W. 14) that during Police 
investigation he questioned the two principal eye¬ 
witnesses, namely Bauribandhu (P. W. 2) and Rabi 
Sahu (P. W. 3). He recorded the statement of 
Bauribandhu fully, but failed to record the state¬ 
ment of Rabi Sahu and merely made a note in the 
diary to the effect that he “fully corroborated ’ the 
statement of Bauribandhu. Mr. Misra, learned 
counsel lor the petitioner, argued that a record 
of this type contravenes the express provisions of 
sub-s. (3) of S. 161, Cr. P. C. as inserted by the 
amendment made in 1945, and that, consequents, 
the entire evidence in Court of Rabi Sahu (P. W. 
3 ) should be ignored inasmuch as the petitioner 
was denied an opportunity to cross-examine this 
witness, with special reference to his statement 
made before the Police, as permitted by S. 162, 
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MOHAPATRA J. 

Bhaskar Sarap and others, Defendants-Appel- 
lants v. Dinabandhu Panda, Plaintiff-Respond¬ 
ent. 

Second Appeal No. 454 of 1948, D/- 7-10-1952, 
from decision of Sub-J., Sanibalpur, D/- 30-7- 
1948. 

(a) Tenancy Laws — C. P. Tenancy Act (11 
of 1898), S. 94 — Suit under — Nature. 

The suit contemplated under S. 94 is a 
suit by the tenant who has been dispos¬ 
sessed by the landlord. AIR 1947 Pat 424 
and AIR 1945 Nag 73, Distinguished. 

(Para 4) 

(b) Limitation Act (1908), Art. 144 — Plea 
of adverse possession — Burden of proof — 
(Adverse possession — Burden of proof). 


If the defendant asserts title to the pro¬ 
perty by virtue of possession he has got to 
prove a matured title by 12 years of ad¬ 
verse possession. (Para 7) 

Anno: Lim. Act, Arts. 142-144 N. 87. 

M. S. Kao, for Appellants; G. K. Misra, for 
Respondent. 

CASES REFERRED : 

(A) ( 47) AIR 1947 Pat 424: 25 Pat 764 (Pr 5) 
(3) ( 45) AIR 1945 Nag 78: ILR (1944) Nag 
753 (Pr 5) 


judoallni: ilus is tne defendants’ second 

appeal against the reversing judgment, of Sri P. C. 
De. Subordinate Judge of Sambalpur. The plain¬ 
tiff's case was one for declaration of title and 
for recovery of possession of the suit lands 
appertaining to H. S. plot Nos. 750 and 774. The 
plaintiff claimed an area of 1.52 acres out of plot 
No. 759, the total area of which is 3.40 acres and 
the entire plot of 774. He based Ills claim upon 
an unregistered lease-deed which purported to 
have been granted by the landlord in his favour 
on 15-4-1939 and further on a registered lease-deed 


Cr P C 

(13) I am however not satisfied that any mate¬ 
rial prejudice has been caused to the petitioner 
in his cross-examination of P. W. 3. Though the 
actual statement made by P. W. 3 before the In¬ 
vestigating Officer was not in the Case diary, the 
petitioner had before him the statement of Bauri- 
bandhu Padhan (P. W. 2) made before the police 
and he was also aware of the fact that, accord¬ 
ing to the police diary. Rabi Schu (P. W. 3) fully 
corroborated Bauribandhu Padhan (P. W. 2). He 
was therefore entitled to assume that the state¬ 
ment of Rabi Sahu before the Police was identical 
with that of Bauribandhu, and, on that assump¬ 
tion, to cross-examine Rabi Sahu as well and to 
contradict him by his previous statement before 
the Police. There can thus be no question of any 
prejudice to the petitioner in cross-examining 
Rabi Sahu for the purpose of eliciting contradic¬ 
tions if any as permitted by S. 162, Cr. P. C. The 
cross-examination of Bauribandhu and Rabi Sahu 
shows that practically no questions were put to 
them as regards their previous statements to the 
Police, during investigation, with a view to bring 
( out any contradictions. Consequently no prejudice 
has been caused to the petitioner by the failure 
of the Police to record their statements separate¬ 
ly, as required by sub-s. (3) of S. 161, Cr. P. C. It 
is at best a mere irregularity, as pointed out by 
my learned brother, which is clearly curable under 
S.‘ 537, Cr. P. C. 

B/D.R.R. Revision dismissed. 


(Ex. 3) granted by the same landlord on 5-11-43. 

(2) The defence was that, in fact, the disputed 
lands were leased out to the predecessors-in- 
interest of the defendants by virtue of four leases 
of the years 1912, 1915. 1916 and 1921, and that 
since then they have been in possession of them. 
They had also taken up the plea of limitation. 

(3) The trial Court dismissed the suit finding 
that the plaintiff was not able to prove his title 
and that the unregistered lease-deed of the year 
1939 was suspicious. The learned appellate Court, 
in a weli-discussed judgment, reversed the finding 
of the trial Court. He found that the disputed 
lands were not coverc-d by the title-deeds proved 
by the defendants and that the title of the plain¬ 
tiff was fully established by virtue of the regis¬ 
tered lease-deed of 1943. He had also discussed 
the question of possession and found that the 
defendants had not been able to prove title by 
adverse possession for 12 years. 

f4) Mr. M. S. Rao. appearing on behalf of the 
appellants, has first urged that the suit must be 
thrown cut as barred by limitation as provided 
for under S. 94. C. P. Tenancy Act, 1898. The 
section runs thus: 

“94 (1) The period of limitation for a suit 
instituted by a tenant other than absolute- 
occupancy tenant to recover possession of land 
from which he has been ejected shall be two 
years from the date on which he is ejected.” 

This special point of limitation was never taken 
in any of the Courts below and has now been 
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taken for the first time in this Second Appeal. 
On examination of S. S4 it appears to me that 
the Act itself governs the relationship between 
the landlord and the tenant, and that the suit, 
contemplated under S. 94, is a suit when the 
tenant has been dispossessed by the landlord. I 
feel strengthened in my view by S. 92 of the said 
Act which also provides for summary procedure 
for recovery of possession on an application made 
to the Revenue Officer within one year from the 
date of his ejectment. 

(5) Mr. Rao strongly relies upon two decisions 
reported in — ‘Madhuban Ganda v. Basant 
Khetri’, AIR 1947 Pat 424 (A) and — ‘Ambadas 
v. Dattatraya’, AIR 1945 Nag 73 (B). Both these 
cases are governed by Art. 1 of Sch. 2, C. P. 
Tenancy Act, 1920. The language of Art. 1, Sch. 
2 is distinctly different from the language of 
Sec. 94 of Act of 1898. Article 1 of Sch. 2 runs 
thus: 

“For possession of a holding by a person 

claiming to be a tenant from which he has been 

dispossessed or excluded from possession ‘by 

any person’.” 

The words “by any person” make the whole 
difference on account of which their Lordships in 
these two cases laid down the principle that even 
though the tenant would be dispossessed by a 
stranger-trespasser, the suit would have to be 
brought within the special period of limitation 
provided for in C. P. Tenancy Act, 1920 and not 
under the provisions of Art. 142, Limitation Act. 
Without further discussing the question we find 
that that question does not really arise in the 
present case in as much as the registered lease- 
deed which is relied upon by the plaintiff as the 
document of his tenancy rights is dated 5-11-43 
and the present suit has been brought within 
two years from his title deed, that is, on 26-7-45. 

(6) Mr. Rao contends that the learned lower 
appellate Court has misdirected himself in not 
examining the evidence from the point of view 
whether he was dispossessed within two years of 
his possession. In my view when he has proved 
his title within two years of the suit, the ques¬ 
tion of extinguishment of his title by lapse of 
time, as provided for even under Art. 1 of Sch. 2, 
does not arise. 

(7) The further point urged by Mr. Rao is that 
the lower appellate Court has completely mis¬ 
directed himself in having wrongly thrown the 
onus on the defendant to prove his adverse pos¬ 
session for 12 years. His contention is that the 
plaintiff having brought a suit for declaration of 
title and for recovery of possession the suit even 
if it is governed by Art. 142, Limitation Act. he 
(the plaintiff) has got to prove his possession 
and dispossession within 12 years. This argument 
of Mr. Rao completely ignores the most impor¬ 
tant feature that both the documents, relied on 
by the plaintiff and specially the registered docu¬ 
ment of the 1943, are within 2 years of the suit. 
As such, the learned lower appellate Court took 
the right view that if the defendant asserts title 
to the property by virtue of possession he has 
got to prove a matured title by 12 years of adverse 
possession. The second point taken by Mr. Rao 
has, therefore, no substance. 

(8) It is further urged by Mr. Rao by reference 
to deposition of the landlord who has been exa¬ 
mined as a witness on behalf of the plaintiff 
that the landlord maintains a register of leases 
granted by him and that on account of the non¬ 
production of that register the lower appellate 
Court ought to have drawn an inference against 
the plaintiff. Now the lower appellate Court 
having examined the title deeds of four years. 


referred to above, relied on by the defendant has 
come to a definite finding that in fact they do 
not appertain to the disputed lands, and, as such, 
the defendants have failed to prove title to the 
property by virtue of those deeds. He has further 
found that the disputed lands are clearly covered 
by registered lease deed Ex. 3. In view of these 
materials, in my opinion, the lower appellate 
Court was justified in not attaching importance 

to the non-production of the register by the land¬ 
lord. 

(9) The appeal, therefore, fails and dismissed 
with costs. 

B/D.R.R. Appeal dismissed. 
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Arjun Sukla, Plaintiff-Appellant v. Jujesthi 
Sukla and another, Defendants-Respondents. 

Second Appeal No. 118 of 1947, D/- 15-12- 
1949, from order of Addl. Sub-J., Cuttack, D/- 
23-12-1946. 

Evidence Act (1872), S. 32(3) — Nature of 
interest required. 

The interest that is predicated in S. 32 
(3) must be one which relates to the pecu¬ 
niary or proprietary interest of the person 
making it. It is not a kind of inte¬ 
rest which a man may feel about a 
friend or a relation and it is in no sense 
sufficient to say that there may be some 
future contingency that may be affected by 
the statement. It must be the present pecu¬ 
niary or proprietary interest of the per¬ 
son making the statement that must be 
affected by the statement, in order that 
the same may be admissible. (Para 3) 

Anno: Ev. Act, S. 32 N. 18. 

S. N. Sengupta, for Appellant; S. Misra, for 
Respondents. 

JAGANNADHADAS J.: 

Plaintiff is the appellant in this second appeal. 
It. arises out of a suit for partition in respect 
of 253 acres of homestead land in Cuttack 
town bearing plot No. 74 in Khata No. 553 of the 
current settlement. The plaintiff claims title to a 
ten annas-eight-pies share thereof. He claims five- 
annas four pies share under a deed of gift, Ext. 1, 
dated 7-1-41 and the other five-annas-four pies un¬ 
der a sale-deed, Ext. 2 dated 9-6-1944. Both the 
courts below have decreed the plaintiff’s suit in 
respect of a five-annas-four-pies share, but have 
dismissed it in respect of the other five-annas- 
four-pies share. The plaintiff has accordingly 
brought the second appeal in respect of the five- 
annas-four-pies share for which his suit has been 
dismissed. 

(2) The suit-plot originally belonged to three 
brothers, Nakfodi, Gangai and Chaitan. Defem 
dant 1 is the son of Nakfodi. The plaintiff’s cas* 
is that all the three brothers were separated and 
he claims five annas four pies share under Ext. 

1 from the brother Chaitan, and the five annas 
four pies share under Ext. 2 from the daughter of 
Gangai. The case of the contesting first defen¬ 
dant 0 is that at the family partition, Chaitan alone 
separated, but that the other two brothers remain¬ 
ed joint, and that on Gangai’s death his share sur¬ 
vived to his branch and that he was accordingly 
entitled to the five annas four pies share of Gangai. 
The question, therefore, ultimately is one as to 
this disputed fact, namely, whether at the family 
partition all the three brothers became separated 
inter se or only the brother Chaitan separated, 
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while the other two brothers continued to remain 
joint. 

(3) Both the courts below have accepted tna 
first defendant’s case on this Question oi fact. T le 
point raised by the counsel for the appellant in th.a 
second appeal is that this concurrent finding of 

both the courts below is largely based upon the 
admission of one inadmissible item of evidence, 
namely, the recital in the gift-deed, Ext. 1. It may 
be mentioned that both sides gave aiso oral evid¬ 
ence of this disputed tact. As regards the docu¬ 
mentary evidence, there were, m .favour of 
plaintiff’s case two settlement entries, Exts. 3 and 
3-A of which Ex. 3-A shows the land entered m 
the name of the two brothers, Jujesthi & Chaitan 
and of Nila Bcwa. the widow of Gangai. This 
is relied on by the plaintiff as a strong item oi 
evidence in his favour. 

As against that the defendant relies upon en¬ 
tries in the Municipal Registers of the years 
1926-27 and 1934-35 which show only the names oi 
Jujesthi and Chaitan, without any mention either 
of the widow, Nila Bewa or her daughter Baclio, 
D-2 the vendor under Ext. 2. 

What, however, has influenced both the courts 
below most is a recital in the gift-deed, Ext. 1. As 
already stated that was a document, executed ay 
the brother Chaitan in favour of the plaintiff who 
was his sister’s son, and whom, it would appear 
lie was bringing him up as his lostcr-son. In that 
document, he has, while conveying his own five 
annas four pies share, made an incidental recital 
that the other ten annas eight pies share belongs 
to the first defendant, Jujesthi. In so reciting, he 
has made a reference to how Jujesthi became vest¬ 
ed with that ten annas eight pies share. Both the 
courts belov/ have taken that recital to mean thau 
it amounts to an assertion that at the date of the 
original partition between the three brothers, he 
two shares of Nakfodi and Gangai remained joint 
and that only Chaitan’s share was separated and 
they have treated this recital as admissible under 
S. 32, Evidence Act, ou the footing of its being 
a statement by Chaitan against his interest. 


The recital has been read to us and it does not 
at all appear to be a recital categorically asserting 
that there has been a partition only of Chaitan 
leaving the other two brothers joint at the time 
of the original partition as asserted in the first 
defendant’s case. But apart from the meaning of 
that recital, the view taken by the courts below 
that it is a statement against the interest of the 
executant thereof arid that, therefore, it is admis¬ 
sible under S. 32, Evidence Act appears to be clear- 
Iv unsupportable. The courts below seem to think 
that because in a future contingency the plaintiff 
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mtinued to remain affected by the statement in order that the samel 

may be admissible. 

nave accepted the (4) Learned counsel for the respondent tried to 

lestion of fact. The support the admissibility of this statement, jy 

he appellant in this showing that one of the boundaries in the hocu- 

LcuiT^nt finding of mono is stated to be the “present” land of Jujesthi 

Iv^based * upon**the and he tried ingeniously to argue that, in stating 

item ~ of evidence, the boundary to be the present land of Jujesthi, 

reel Ext 1 It may the executant must bo taken to have referred to 

; e a ed ’ ais 0 oral evid- the recitals, which he has made in the oody of the 

regards the docu- document itself as constituting part oi the descrip- 

‘ in favour of the tion of the boundary, i.e., by the use of the words 

entries Exts. 3 and “present land of Jujesthi”. Even n the recitals 

he land entered in are so imported into the description oi the °oun- 

Jutethi * Chaitan dary, it is obvious that what he is seeking to use, 

of Gongai Thte is not the statement of the boundary, bu he 

~ ° strong item of statement as to the circumstances under which the 
s a stron 0 item o laUer Uself is said to have become the property 

„ .. of Jujesthi. That is, once again using the recitals 

mt relies upon m- themse i ves which as shown above, are maamis- 
sters of the years gib]c Thls is> apart from the conflict that exists 
* r only the names oi _ n t ^ e various High courts as to whether a state¬ 
ly, mention either t he boundary is or is not admissible under 

ter daughter Baclio, g 32 

,, . v/e have, therefore, no doubt in our mind that 

red boUi the courts ^ recital in Ex . x is not admissible on the ques- 

gift-deed, Ext. 1. as t;Qn as tQ ^ h ether the three brothers were separat- 

:U r rn ^t',Mom C 1 u? 1 ed inter sc or only Chaitan was separate from the 
oi thu plain aft w • . other two. The judgments of the courts beiOW 
»rn, it would appear make it quite clear that they attach the utmost 

; foster-son. In tnat importance to this recital in coming to the con- 

cey i ng his own . v clus i 011 on the disputed question. It is not pos- 

an incidental leci al s - ble for lLS to say whether excluding this slafe- 

it pies share beioi b ment> the courts below would necessarily have come 

;• In so ie-Kii.^j- tQ a conclusion in favour of the first defendant 

Fujesiln became arld agains t the plaintiff on this disputed ques- 

p:eb silage. boL nv ; Uon of lact . The courts below have got to see 

- eCl t°r\Aofihe whether excluding this the rest of the evidence 

-c at the date ol the ^ en h to rebut the statutory presumption in 

: three brothers, h_ f£VOur of the current settlement entry, Ext. 3(A). 

uigai remained join In the c i rcums tances, the judgments of the courts 

e V,t S d ^ C ,ccYhi? under below are set aside and the case will go back to 

hpfnc the lower appellate court for reconsideration of the 

his Interest. b s question at issue on the existing material. 

(5) Costs will abide the result. 


RAY C. J.: 

(6) I agree. I think it will be useful to 
make a few observations with regard to 
Municipal assessment registers, Exts. A and A-l, as 
in my view, both the courts below have misdirect¬ 
ed themselves in appreciating their probative 
value. The basis on which their inferences from those 
documents are founded is evidenced from this pas¬ 
sage from the judgment of the trial court which has 
been endorsed by the appellate court, though not 
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might be an heir to the property, if the two bro¬ 
thers Nakfodi and Gangai were separate as the 
plaintiff claims, & because Chaitan was interest¬ 
ed in lus foster-son. as he called the plaintiff, the 
statement by Chaitan must be taken as against 
his Interest. The courts below are obviously mak¬ 
ing a confusion between the interest required for 
the admissibility of a statement under S. 32 and 
the interest that is relevant in judging the credibi¬ 
lity of a statement and the weight to be attach¬ 
ed to it. 

The interest that is predicated in S. 32(3) must 
be one which relates to the pecuniary or proprie¬ 
tary interest of the person making it. It is not a 
kind of interest which a man may feel about a 
friend or a relation and it is in no sense sufficient 
to say that there may be some future contingency 
that may be affected by the statement. It must be 
the present pecuniary or proprietary interest cf 
the person making the statement that must be 


“During both these assessments it has been found 
that the entire disputed land formed only two 
holdings 530 and 531 during the first assessment 
and 590 and 591 (probably mistake for 690 and 
691) during the second assessment, one record¬ 
ed in the name of Chaitan and the other re¬ 
corded in the name of Jujesthi. If Nila Bewa 
and after her death her daughter defendant 2 
were in separate possession of their house on the 
disputed land as is alleged in the plaint and de¬ 
posed to by the witnesses, there is no explana¬ 
tion as to why her name has not been recorded 
or her house assessed as a separate holding”. 

(7) The emphasis is upon the circumstance that 
Nila Bewa’s name was omitted from the Municipal 
assessment register, though the entire land and all 
the houses situated thereon were assessed. If this 
last assumption is wrong a different consideration 
would arise. It appears that in the Municipal as- 
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segment register, Ext. A-l, each of the holdings 
ooO and 531 is in respect of two rooms only. Either 
there is no clear evidence as to how many rooms 
m a.i were on the homestead of the family, or the 
evidence furnished by the map, Ext. (B; is con¬ 
trary 10 the above assumption. On the map it 
appears that there were six rooms besides three 
Chalias (side Projections from thatches of houses) 
and each of the said two rooms appears to lie in 
different separated blocks. If this was the state of 
things at the time of assessment, it is clear that 
two houses belonging to either Nakfodi or Dhobei, 
whoever might be living at the time were omitted 
from assessment. 


ndhu (Narasimliam J.) A. I. JJ, 

There is a real distinction between an 
obiter dictum of a superior Court and a 
prima facie view taken by the superior 
Court. A “prima facie” view expressed on 
any question of law by a Judge is only his 
tentative view based on first impression 
vvhereas his “obiter dictum” is an expres¬ 
sion of his ‘definite’ opinion, though it 
was not necessary for the decision of the 
case before him. (Para 8) 

Anno: C. P. C., Pre. N. 15. 

(c) Interpretation of statutes — Retrospec¬ 
tive effect — (Civil P. C. (1908), Fre.). 


(3) Coming t-o the next assessment register, Ext 
A-3, it appears that holding No. 690 corresponding 
to previous holding I\o. 530 comprised two rooms 
while the holding No. 691 corresponding to previous 
holding No. 531 comprised three rooms; two rooms 
and tinee rooms arc stated to be on the average 
There being no controversy with regard to num¬ 
ber of rooms comprising lidding No. 690 I shall dis¬ 
miss that out of consideration, but with regard 
to holding No. 691 with reference to the map, Ext. 
(B> it may well be said without any fear of con¬ 
tradiction that three rooms on the average would 
not mean more than two bed rooms with two 
Chalias on both sides. This would similarly ex¬ 
clude out of consideration one bed-room, one kit¬ 
chen, and one Chalia which might in all probabi¬ 
lity be the share of the third block. 

(9) I shall not, however, be understood to suv 
that these documents are to be under-estimated 
with regard to their evidentiary value, but all at¬ 
tention should be paid to the contents of the docu¬ 
ments in order to determine whether these re¬ 
gisters do include all the houses on the home¬ 
stead of the family. The municipal assessment 
head clerk says that the assessment is made on 
the basis of houses and not on vacant 
sites. Another circumstance to which no atten¬ 
tion has been paid by any of the courts below must 
be taken into account. The said assessment clerk, 
at present law-clerk of the Municipality, has shown 
that at the time of the later Municipal assessment, 
there was an objection filed in relation to the 


Cases of hardship cannot be any ground 
for giving such a construction to an Act 
so as to affect vested rights unless there 
are express words taking away such 
lights. (Para 11) 

Anno: C. P. C., Pre. N. 3. 

(d) Hindu Women’s Rights to Property Act 

(1937), S. 3(2) — Applicability to pre-1937 

widow. 

Where the entire joint family property 
devolved on the sole surviving coparcener 
prior to the date of the commencement of 
Act the widow of another coparcener who 
died long before 1937 is not entitled to the 
benefits of S. 3(2). AIR 1945 FC 25, Foil.; 
AIR 1953 Orissa 240, Rel. on. AIR 1951 
Orissa 378 (SB), Distinguished. 

(Paras 8, 9, 12, 13) 
Anno: H. W. R. P. Act, S. 3 N. 1. 

H. Mohapatra, for Appellants; S. K. Dey, for 

Respondent. 

CASES REFERRED : 

(A) (’51) AIR 1951 Orissa 378: ILR (1951) 
Cut 177 (SB) (Prs 4, 13) 

(B) (’53) AIR 1953 Orissa 240: ILR (1953) Cut 
24 (Prs 5, 8, 12, 13) 

(C) (’45) AIR 1945 FC 25: ILR (1945) Kar FC 
39 (Prs 6, 7, 13) 

(D) (’43) AIR 1943 PC 196: ILR (1944) Pom 
116 (PC) (Pr 10) 


assessment of holding No. 691 which is a holding 
recorded in the name of Jujesthi. He further de¬ 
posed that the objection petition and the order 
passed on it are available in the Municipal office. 
While giving the finding on facts the lower appel¬ 
late court should pay attention to these circum¬ 
stances though I would not like to fetter his dis¬ 
cretion otherwise in the matter. 


NARASIMHAM J. : 

Tliis second appeal is by defendants 1 and 2 
against the concurrent decisions of the two lower 
Courts declaring the plaintiff’s title to the disputed 
property and directing that he should recover pos¬ 
session of the same from defendants 1 and 2. The 
following pedigree will be helpful in understanding 
this litigation. 


C/M.K.S. 


Order accordingly. 


KANG A LI 
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NARASIMHAM AND MOHAPATRA JJ. 

Smt. Haramani and another, Defendants- 
Appellants v. Dinabandhu Misra, Plaiutiff- 

Respcndent. 

Second Appeal No. 522 of 1948, D/- 20-7- 
1953, from decision of Dist. J., Ganjam-Naya- 
garh, D/- 25-8-1948. 

(a) Judicial precedents — Obiter dictum — 
(Civil F. C. (1908), Pre.). 

Even the obiter dictum of a Superior 
Court is binding on a subordinate Court. 

(Para 7) 

Anno: C. P. C., Pre. N. 15. 

(b) Judicial Precedents — Obiter dictum 

and prima facie view — (Civil P C. (1908), 
Pre.). 


Lokanatli Jagaonath 

| (Untraced) 

I ' I I 

Arta (dead) Krupasindhu Dinabanalui 

Dula (D. 3) (Died in 1939) (Plaintiff) 

Defendants 1 and 2 are alienees from defendant 3. 

(2) The plaintiff's case was that the family re¬ 
mained joint, that Arta died sometime in 1920, that 
Krupasindhu died in 1939 issueless, his wife hav¬ 
ing predeceased him, and that the entire joint 
family property devolved on the plaintiff by survivor- 
siiip. Defendant 3 being the widow of a deceased 
coparcener was entitled only to maintenance and 
that the Kabala executed by her in favour of de¬ 
fendants 1 and 2 on 23-2-40 in respect of the joint 
family property was invalid and did not convey any 
title to them. The main defence of defendants 
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1 and 2 was that Jagannath, the father of the 
plaintiff, had been given away in adoption to one 
Madhab Das and that consequently the plaintiff 
had absolutely no interest in the joint family pro¬ 
perty which devolved on the descendants of Loka- 
nath only. It was further alleged that Arta sur¬ 
vived Krupasindhu and became the sole coparcener, 
that soon alter his death defendant 3 succeeded 
to the entire property as his widow and that she 
executed the Kabala in question in favour of de¬ 
fendants 1 and 2 for legal necessities. 

(3) The trial Court's finding was that Madhab 
Das was the maternal grand father of Jagannath 
and Lokanath and though Jagannath was given 
in adoption to Madhab Das that adoption was in¬ 
valid in North Orissa, the paries being Brahmins 
of Puri district. It further held that there was 
a division of status between the plaintiff on the 
one hand and Arta and Krupasindhu on the other 
as early as 1919 and the disputed property belong¬ 
ed to the descendants of Lokanath only. The trial 
/Court rejected the plaintiff's (sic) statement that 
Arta survived Krupasindhu end held that Aria 
died long before 1927 and that after the said death 
of Krupasindhu the plaintiff as the nearest agnate 
succeeded to his property in preference to the 
widow of a predecesed coparcener (Arta). The sale- 
deed executed by defendant 3 in favour of defen¬ 
dants 1 and 2 was therefore declared to be invalid 
and plaintiff’s suit was decreed. 

In the lower appellate Court though the res¬ 
pondent had filed a cross-objection challenging the 
finding of the trial Court to the effect that Jagan- 
nath was adopted by Madhab and that the plain¬ 
tiff was separate from Arta and Krupasindhu, ?t 
the time of hearing the cross-objection was not 
pressed in respect of these two issues. The lower 
appellate Court therefore discussed mainly the ques¬ 
tion as to whether the adoption of Jagannath by 
Madhab was invalid and agreed with the trial 
Court’s finding in this respect. It further held 
that Arta predeceased Krupasindhu and that con¬ 
sequently defendant 3 was not entitled to any¬ 
thing else but maintenance out of the joint family 
property of Arta and Krupasindhu. The finding 
of the lower Court about the invalidity of the 
Kabala was, however, maintained and the ap¬ 
peal was dismissed. 

(4) In pressing the second appeal Mr. H. Moha¬ 
patra relied mainly on the provisions of the Hindu 
Women’s Rights to Property Act, 1937 (herein¬ 
after referred to as the Act) as construed by this 
Court in a special Bench decision reported in — 
‘Radhi Bewa v. Bhagawan Sahu’, AIR 1951 Orissa 
378 (SB) (A). Mr. Mohapatra urged that in view 
of the plaintiff’s own case that he, Arta and 
Krupasindhu were all joint, defendant 3 as the 
widow of a predeceased coparcener would be en¬ 
titled to a share in the joint family property by 
virtue of the aforesaid Special Bench decision in¬ 
asmuch as on the date of the commencement of 
the Act (1937) the coparcenary had not been dis¬ 
rupted by partition between Krupasindhu and 
Dinabandhu. 

This argument, however, is not available to him 
because whatever might have been the nature of 
the claim put forward by the plaintiff in his 
plaint, the finding of the trial Court was that 
the plaintiff had separated from Krupasindhu and 
Arta as early as 1919. This finding was not 
challenged either before the lower appellate Court 
or before the High Court in the grounds of ap¬ 
peal. On the other hand, in ground No. 5 this 
finding was itself relied upon to show that the ali¬ 
enation made by defendant 3 was valid. The de¬ 
fendants themselves had put forward the story 
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of separation and the finding of both the Courts 
must be taken to have concluded this matter. 

(5) Mr. Mohapatra next contended that on the 
findings of both the lower Courts, Krupasindhu was 
the sole surviving coparcener on the date of the 
commencement oi the Act and that the principles 
laid down in the said Special Bench decision 
would apply with lull force in favour of a pre¬ 
deceased coparceners widow irrespective of whe¬ 
ther on tne date of the passing of the Act the 
joint family consisted of a single coparcener or 
more than one coparcener. Hence the question of 
law for decision m this appeal is whether a pre- 
1937 Hindu widow is entitled to the interest which 
her husband had in the joint family property 
which had devolved on a sole coparcener prior to 
the date of the commencement of the Act. 

In a later Division Bench decision ol this Court 
reported in — ‘Nanda Kisliore v. Sukti Dibya’, AIR 
19T3 Orissa 240 (B), the earlier Special Bench deci¬ 
sion was discussed and distinguished by my learn¬ 
ed brother Mohapatra J. who held that the afore¬ 
said decision had no application to a pre-1937 widow 
when the joint family properly had devolved on a 
sole coparcener prior to the date oi commencement 
of the Act. Panigrahi J. (as he then was) though 
agreeing with Mohapatra J. as regards the order 
proposed to be passed in that case did not express 
his concurrence with the view taken by him on 
the question of law but expressed his dissent from 
the view taken by the majority in the aforesaid 
Special Bench case. I may, however, point out 
that the Special Bench decision is binding on all 
Judges ol this Court and on all subordinate Courts 
unless and until it is overruled either by a larger 
Bench or by a superior Court and should be fol 
lowed. 

(G) With respect, I would agree with my learned 
brother Mohapatra J. that the Special Bench deci¬ 
sion has no application to a case where the entire 
joint family property had devolved on a sole sur¬ 
viving coparcener prior to the date of commence¬ 
ment of the Act. The principle which guided the 
Special Bench in giving limited retroactive effect 
to the Act was that a remedial Act should be given 
its maximum effect even though the meaning of 
the language used in the Act may fall short of the 
whole object of the Legislature; but that such a 
construction should not be adopted where it offends 
another well-known rule of statutory construction, 
namely, that retrospective effect should not be 
given to a statute so as to affect “vested rights” 
unless the statute expressly says so or such an 
inference follows by necessary implication. 

Applying this principle and taxing note of the 
absence of any express words in the Act giving 
retrospective effect to sub-s. (2) of S. 3, the Special 
Bench held that the said sub-s. (2) would also a]> 
ply to a widow whose husband died prior to the 
date of commencement of the Act so long as the 
joint family property had not vested in anyone. 
Such vesting may occur either due to partition 
of the joint family property prior to the date of 
commencement of the Act or by valid alienation 
or when the property passes to a sole surviving 
coparcener. 

The case of a sole surviving coparcener was dis¬ 
cussed and the observations of the Federal Court 
in — ‘Umayal Achi v. Lakshmi Achi\ AIR 1945 FC 
25 (C) were fully considered. That Federal Court 
decision was distinguished on the ground that it 
referred to the case of a sole surviving coparcener 
in whom the entire property vested prior to the 
date of the commencement of the Act & conse¬ 
quently retroactive construction should not be given 
to the Act so as to adversely affect his vested 
rights. 
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(7) The present case is fully covered by the de¬ 
cision of t e Federal Court in — ‘AIR 1945 FC 25 
In that case also the dispute was between 
the widow of a coparcener who died prior to 1937 
and the widow of one Arunachalam who was the 
sole surviving coparcener of the family on the date 
of the commencement of the Act. The claim of 
the pre-1937 widow was made not on the basis 
of sub-s. (2; of S. 3 of the Act but on sub-s. (l) of 
that section on the ground that the joint family 
property in the hands of the sole surviving coparce¬ 
ner was his separate property within the meaning 
of that sub-section. After rejecting this argument 
Varadachariar J. discussed the import of sub-s. (2) 
of S. 3 of the Act and observed: 

“It is true that on the above view, the plain¬ 
tiff in the present case will derive no benefit 
from the Act, though she happens to be the 
widow of a predeceased son. But that is due to 
the circumstance that her husband died before her 
passing of the Act.” 

This observation may be an obiter dictum inas¬ 
much as the learned counsel for the predecease 1 
son’s widow did not base his claim on sub-s. (2> 
of S. 3 and hence any observation about the ap¬ 
plicability of that sub-section to the plaintiff was 
not necessary for the decision of that case. But 
as is well known even the obiter dictum of a 
superior Court is binding on a subordinate Court 

(8) But there is a real distinction between an 
obiter dictum of a superior Court and a prima 
facie view taken by the superior Court. After mak¬ 
ing the aforesaid observations Varadachariar J 
pointed out some instances of hardship and ob¬ 
served : 

“The possibility of such varying consequences can¬ 
not be allowed to control the natural and rea¬ 
sonable interpretation of the Act, It is ‘prima 
facie’ prospective and its proper construction ard 
operation must be determined with reference to 
conditions and contingencies likely to arise after 
its commencement, because these alone could 
presumably have been within its contemplation”. 

It will be noticed that though the learned Judge 
expressed in unambiguous terms that the widow, 
of the predeceased son in that case would derive 
no benefit from the Act because her husband died 
before the passing of the Act, while expressing 
his view as to whether the Act was prospective 
or retrospective he significantly used the word 
“prima facie” making it absolutely clear that on 
this larger question he was only giving his prima 
facie view. The word “prima facie” as explain¬ 
ed in the Oxford Dictionary means: 

A. At first sight; on the face of it; as appears 
at first without investigation. 

B. Arising at first sight; based or founded on 
the first impression.” 

A “prima facie” view expressed on any ques¬ 
tion. of law by a Judge is only his tentative view 
based on first impression whereas his “obiter dic¬ 
tum” is an expression of his ‘definite’ opinion, 
though it was not necessary for the decision of 
the case before him. The word “prima facie” 
cannot be construed to mean “manifestly” as ap¬ 
pears to have been done by one of the Judges 
in — ‘AIR 1953 Orissa 240 at p. 243 (E). Hence 
the observations of Varadachariar J. as regards the 
inapplicability of sub-s. (2) of S. 3 of the Act to 
the case of a prc-1937 widow, when the joint family 
property had devolved on a sole surviving coparce¬ 
ner on the date of the passing of the Act is bind¬ 
ing on us — though obiter dicta — whereas his 
view on the larger question as to whether the 
Act was “prospective” under all circumstances, 
was expressly stated to be his “prima facie” view 
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and required fuller Investigation. The Special 
Bench, therefore, thought that they could exa¬ 
mine this question more fully and give their deci¬ 
sion thereon. 

(9) Ine facts of the present case are almost 
identical with those of the Federal Court decision 
mentioned above. Defendant 3’s husband died be¬ 
fore the passing of the Act and the entire joint 
family property had devolved on her husband’s 
brother Krupasindhu who was then the sole sur¬ 
viving coparcener. She could, therefore derive no 
benefit from the Act. 

(19) It is true that though the joint family pro¬ 
perty may vest in a sole surviving coparcener his 
rights in the property are not identical with the 
rights of a Hindu in his self-acquired property. 
As pointed out in — ‘Anant Bhikappa v. Shankar 
Ramchandra’, AIR 1943 PC 196 (D), the adoption 
by the widow of a collateral coparcener would di¬ 
vest him of a part of his interest and to that ex¬ 
tent would impair the completeness of the interest; 
but his rights over the property are identical with 
the rights of a coparcener over the joint family 
property that had vested in him after partition. 
In both these instances the property undoubtedly 
“vests in him” though it is subject to the contin¬ 
gency of being partially divested due to other cir¬ 
cumstances, such as birth of a son in future m 
both the cases or adoption by the widow of a 
deceased collateral coparcener in the former case. 

In considering whether the limited retroactive 
construction put on the Act by the Special Bench 
can apply to the case of a sole surviving coparce¬ 
ner the question is not whether his rights over the 
joint family property are as complete as those 
of a Hindu over his self-acquired property but 
whether the property “vests in him” so as to bar 
such retroactive construction. Property may “vest” 
in an individual even though he may not have all 
the rights of a full owner over the property. In 
the aforesaid Privy Council decision their Lord- 
ships expressly used the expressions “vested” and 
“de-vested” while referring to the property of a 
sole coparcener and the effect of adoption by (he 
widow of a predeceased collateral on that property, 
thereby making it clear that property may vest 
in an individual even though his rights over the 
same may not be as complete as those of a Hindu 
over his self-acquired property. 

The Special Bench expressly refused to give li¬ 
mited retroactive effect to a case where the joint 
family property had been partitioned amongst 
the coparceners prior to the commencement of the 
Act and the position of a sole coparcener is iden¬ 
tical with that of a coparcener who has obtained 
his share of the joint family property after parti¬ 
tion and the same reasonings for which the Spe¬ 
cial Bench held that its decision would not affect 
the former would apply with full force in respect 
of the latter. There are several passages in the 
judgment of the majority of Judges in the Spe¬ 
cial Bench case in support of this view and it is 
hardly necessary to quote them at length here. 

(11) Mr. Mohapatra, however, rightly drew our 
attention to an anomaly and hardship that would 
arise by not giving full retroactive effect. Sup¬ 
pose there are two Hindu families in which the 
last male holders were A and B though both had a 
sen who died prior to 1937 leaving a widow C. A's 
property was all self-acquired whereas B's property 
was all ancestral which devolved on him as the 
sole surviving coparcener. Prior to 1937, A was 
not under a legal obligation to maintain his son’s 
widow though he was under a moral obligation 
whereas B was under a legal obligation to main¬ 
tain his son’s widow. After the passing of the- 
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Act, by virtue of sub-s. (1) of S. 3 as construed in 
the aforesaid decision of the Federal Court bs 
son’s widow would after his death inherit a shaie 
of his property in like manner as her husband. 
In the latter case, however, if such retroactive 
effect is net given to the Act the predeceased son’s 
widow who was always entitled to maintenance 
even before 1937 would get no better rights after 
the passing of the Act. 

It seems anomalous and illogical that a widowed 
daughter-in-law who was not legally entitled to 
maintenance before 1937 should suddenly get a 
share in her father-in-law’s property whereas an¬ 
other widowed daughter-in-law who was entitled 
to maintenance before 1937 would derive no benefit 
from the Act. Cases of hardship of this type are 
bound to arise & as pointed out by Varadachanar 
J. in the aforesaid Federal Court decision “one can 
imagine several instances of hardship which the 
Act may be unable to remedy.” But that cannot 
be any ground for giving such a' construction to 
the Act so as to affect vested rights unless there 
are express words taking away such rights. 

(12) I would, therefore, hold that there is noth- 
jing in the Special Bench decision of this Court to 
justify the view that the benefits of sub-section (2> 
of Section 3 of the Act can be obtained by a pre- 
1937 widow where the entire joint family property 
.had devolved on a sole coparcener prior to the 
I passing of the Act. Such a case was clearly ex¬ 
cluded from the scope of that decision and is fully 
covered by the observations of Varadachariar J. in 
the Federal Court decision mentioned above. I 
would, with respect, agree with the reasons given 
by Mohapatra J. in — ‘AIR 1953 Orissa 240 (B». 
The result is that defendant 3 had no interest in 
the joint family property (except her right of main¬ 
tenance) which after the death cf the sole surviv¬ 
ing coparcener Krupasindhu in 1939 was inherited 
by the plaintiff Dinabandhu. Her sale-deed in 
favour of defendants 1 and 2 cannot convey any 
title to them. The appeal is, therefore, dismissed 
with costs and the orders of the lower Courts are 
confirmed. 

(13) MOHAPATRA J. : I agree that the appeal 
must be dismissed with costs inasmuch as defen¬ 
dant 3 had no interest in the property to convey 
in favour of defendants 1 and 2, her husband Aria 
having died long before 1937 in a state of joint¬ 
ness with Krupasindhu and the entire properties 
devolved upon Krupasindhu, the sole coparcener 
on the death of her husband. Where the entire 
joint family property devolved on the sole surviv¬ 
ing coparcener prior to the date of the commence¬ 
ment of the Hindu Women’s Rights to Property 
Act, the widow of a coparcener who died long be¬ 
fore 1937 is excluded from the scope of the deci¬ 
sion of the Special Bench of our Court reported 
in — ‘AIR 1951 Orissa 373 (SB) (A)’. I would 
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adopt the same reasons as I had given in rr.y judg¬ 
ment in the case reported in — ‘AIR 1953 Orissa 
240 (B)\ Such a case is fuly covered by the 

observations of Justice Varadachariar in the Federal 
Court decision reported in — ‘AIR 1945 FC 25 (C)’. 
B/D.H.Z. Appeal dismissed. 
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Harekrishna Mahatab, Petitioner v. Balkrishna 
Kar and another, Opposite Party. 

Original Criminal Misc. Case No. 9 of 1952, D/- 
17-9-1953. 

Contempt of Courts Act (1953), Ss. 1 and 1 — 
Scope. 

The contempt for court proceedings, being 
a summary and very arbitrary method oi 


dealing with individuals, should be sparingly 
initiated and a person should not be convicted 
unless his conviction is essentially in the in¬ 
terest of justice. There must be a substantial 
contempt, that is, something which tends .n 
a substantial manner to interfere with the 
course ot justice, to prejudice the public 

against one of the parlies in a proceeding. 

& (Para 6) 

The freedom of the journalist in the matter 
of the application of the law is on no belter 
level than that of an independent citizen. On 
the contrary, the responsibility is conamiy 
heavier on the editor where the editor and 
the printer are both parties to the litigation 
pending decision and the paper has a la.]. cu- 
culation amongst the people. .(Para 23) 

A public man is bound to be criticises o; 
various parties in the country who do i o* 
eve to eye with the methods and oojectives o l 
the party to which he belongs, and it can. 
never be suggested for a moment that th& 
law of contempt of court has got to be in'.ei- 
ureted in the way that as soon as a suit toe 
defamation is filed by him he becomes com¬ 
pletely immune from all public criticmm •, 
whhh may sometimes be very scathing. M.;.e 
attacks oil or abuse of a party, his v.Tnes ^ 
or solicitor does not amount to u 

it does not interfere with the couv-e r - 
justice. The parties in such cases are mV to 
remedy by appropriate action. (Paras 10,^ - 

A mere appeal to all the papers and a.so 
th° people in general that the real truui emu. 
The whole truth mould be brought out before 
the Court, without an assertion judnjmg ■ 
articles which are the subject rnattei u mie 
defamation suit or that what are com. a mm. 
there'll are true, or a mere expression oj. 
gratitude to the public in a general way - 01 
ihe support they give the paper in the pur¬ 
suit of its policy, or a general exposition ot 
tlie mission and function of the paper vnicL: 
has no reference to the plaintiff or his ca.v; 

•<s '-u-'h will not constitute contempt. 

(Paras 20, 19. i0> 

But at the same time as a party in the suit 
for defamation he has filed the plaintiff nas 
pot the right to have the fairest tual m the 
cleanest possible atmosphere and no one nas 
the right to put any impediments in the due 
course of justice. If there be> a categorical 
assertion in the matter puolished m o tR 
truth of the case of the defence, that wm be 
deemed < 1 $ on impediment in the comse oi 
justice. Similarly where the defendant ex¬ 
presses in a vulgar and indecent way that in 
the result the plaintiff will be getting 
the hair, that is, trash, as a result cf the case 
that constitutes a technical offence even 
though it would not substantially aflec\. Me 
due course of justice. (Paras 30. li. -1' 

Held that the articles concerned in the case 
did not cause substantial obstruction in me 
due course of administration ci just.ee as to 
record punishment or committal or fine and 
li c nce the accused was let off with a warning. 

(Paras 25, 20 

M. Patnaik. K. Sen and S. Patnaik. for Peti¬ 
tioner; M. S. Mohanty and A. Das. for Opposite 

Party. 
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MOHAPATRA J.: 

The present contempt proceedings were started 
on an application hied by Shri H. K. Mahatab 
who was the Chief Minister of the State of Orissa 
nnd thereafter a Union Minister in the Central 
Cabinet. Ke is at present a Member of the 
Parliament. The petition is against opposite party 
No. 1. Balakrishna Kar, Editor, Matrubhumi. and 
Proprietor of Saraswata Press. Opnosile partv 
.No. 2. Rama Chandra Kar is the Printer and 
Publisher of Matrubhumi. Matrubhumi is a dailv 
Oriya paper having a fair circulation in the State 
of Orissa. It has its weekly issue also. 

The opposite parties, in their paper Matrubhumi, 
had published several articles criticising the con¬ 
duct of Shri Mahatab while he was the Chief 
Minister of Orissa and while he was a Member 
of the Central Cabinet of the charges of several 
corrupt practices, bribery, dishonesty and some 
anti-social and unpatriotic acts on account of 
which Shri Mahatab had filed a suit for defama¬ 
tion in Original Suit No. 189 of 1952 in the Court 
of the Subordinate Judge of Cuttak on 3-9-1952 
against the opposite parties on the allegation that 
the opposite parties, with a view to humiliate the 
petitioner and damage his political career and to 
bring him down in the estimation of the people 
in his Constituency and of the general public, 
have been deliberately and persistently editing, 
printing and publishing maliciously false and 
highly defamatory matters in the several issues 
of the Oriya paper Matrubhumi. The petitioner 
had valued the suit at a lakh of rupees. 
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(3) The main plea taken before us by the oppo¬ 
site parties is that the articles do not constitute 
contempt. They had never the intention of vilify¬ 
ing or abusing the plaintiff in the suit nor did 
they assert regarding the merits of the case. The 
articles have no tendency to prejudice mankind 
against the plaintiff. Before examining each of 
these articles to see whether all or any of them 
comes within the mischief of the law of contempt, 
let us examine the position of law on this parti¬ 
cular branch of the subject. 

(4) More than 200 years ago, the law was very 
succinctly put by Lord Hardwicke in — ‘Re Read 
and Huggonson; Reach v. Garyan’, (1742) 26 ER 
683 (A) in the following terms: 

“Nothing is more incumbent upon the Courts of 
justice than to preserve their proceedings from 
being misrepresented; nor is there anything of 
more pernicious consequence than to prejudice 
the minds of the public against persons con¬ 
cerned as parties in causes, before the cause is 
finally heard.” 

He further added: 

“There cannot be anything of greater consequence 
than to keep the streams of justice clear and 
pure, that parties may proceed with safety both 
to themselves and their characters.” 

During the period of last 200 years, this has 
been sufficiently clarified, explained, elaborated 
and crystallised by several judicial pronounce¬ 
ments both in England and India. In — ‘William 
Thomas Shipping Co. Ltd., In re’, 1930-2 Ch 368 
(B) Maugham J. observed: 

“I think that to publish injurious misrepresen¬ 
tations directed against a party to the action, 
especially when they are holding up that party 
to hatred or contempt, ls liable to affect the 
course of justice because it may, in the case of 
a plaintiff, cause him to discontinue the action 
from fear of public dislike, or it may cause the 
defendant to come to a compromise which he 
otherwise would not come to for a like reason.” 

The law on the subject is clear and it is stated 
in Oswald’s Contempt of Court, 3rd Edition, p. 91: 


(2) The present petition is to the effect that 
while the said suit is pending, the opposite parties 
are still continuing and persisting in writing 
editorial and publishing articles with the deli¬ 
berate intention of organising and mobilising 
public opinion in favour of the opposite parties 
and against the petitioner, vilifying and abusing 
the present petitioner in very filthy language, 
prejudicing mankind against the petitioner and 
making comments on the merits of the case pend¬ 
ing before the Subordinate Judge of Cuttack and 
further asserting that the opposite parties are per¬ 
fectly right and justified in their conduct and the 
petitioner has no merit in his case before the 
Subordinate Judge. These publications, according 
to the petitioner, are deliberately intended and 
have a strong tendency to interfere with the due 
course of justice in the original suit between the 
parties. 

On this petition, notice was issued to the oppo¬ 
site parties on 18-12-1952, 14-1-1953 and 21-1-1953 
to show cause why they should not be punished 
or otherwise suitably dealt with according to law 
for contempt of Court for having published arti¬ 
cles in the Daily and Weekly issues of Matru¬ 
bhumi. The dates of the issues are given in the 
notice as 5-9-1952; 7-9-1952; 8-9-1952; 11-9-1952; 

13-9-1952: 15-9-1952; 16-9-1952; 6-10-1952 and 

13-10-1952. The portions which were deemed 
prima facie to bring the articles within the mis- 
-chief of contempt were underlined in red ink. 


“All publications which offend against the 
dignity of the Court, or are calculated to pre¬ 
judice the course of justice, will constitute con¬ 
tempt. Offences of this nature are of three 
kinds—namely those which (1) scandalise the 
Court; or (2) abuse the parties concerned in 
causes there; or (3) prejudice mankind against 
persons before the cause is heard. Under the 
first head fall libels on the integrity of the 
Courts, its Judges, Officers, or proceedings; 
under the second and third heads anything 
which tends to excite prejudice against the 
parties, or tneir litigation, while it is pending. 
For example, attacks on or abuse of a party, 
his witnesses or solicitor, constitute contempt, 
though a mere libel on a party, not amounting 
to an interference with the course of justice, 
does not. the party being left to his remedy by 
action.” 

It appears to have been clarified in the above 
quotation that mere attacks on or abuse of a 
party, his witnesses or solicitor does not amount 
to contempt if it does not interfere with the 
course of justice. The parties in such cases are 
left to remedy by appropriate action. In — ‘Reg 
v. Parke’, 1903-2 KB 432 (C), Wills J. made the 
following pertinent observations: 

“The reason why the publication of articles like 
those with which we have to deal is treated as 
a contempt of Court is because their tendency 
and sometimes their object is to deprive the 
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Court of the power of doing that which is the 
end for which it exists—namely, to administer 
justice duly, impartially and with reference 
solely to the facts judicially brought before it. 
Their tendency is to reduce the Court which 
has to try the case to impotence, so far as the 
effectual elimination of prejudice and preposses¬ 
sion is concerned. It is difficult to conceive an 
apter description of such conduct than is con¬ 
veyed by the expression ‘contempt of Court. 

(5) Let me next come to some of the Indian 
decisions on the point and I will first rel'ei 10 a 
judgment of two very eminent Judges oi India, 
Leach C. J. and Madhavan Nair J. (as lie then 
was) of the Madras High Court, reported in the 
caS e of — ‘Krishna Yachendra v. Rama Naidu, 
AIR 1933 Mad 243 (D). There two persons pub¬ 
lished in a newspaper an article which stateu tiie 
case of the defendants in a suit institute^, by a 
Raja against certain ryots and was pending deci- 
’ s ion in the Court and inferred that it was true 
and accused the Raja, the plaintiff in the case, 
as having ruined the defendants and oi having 
concocted false criminal cases against them and 
further accused the plaintiff ot using his influence 
maliciously and to the detriment of the delen- 
dants and closed the article with an appeal lor 
assistance for defendants. Leach C. J. in his judg¬ 
ment observes that it constitutes a grave contempt 
but the defendants having expressed regret, it 
was considered not necessary to take an} action 
in the matter. 

Their Lordships held that the article constituted 
contempt, the main reason, as h appears, being 
that the article contained an inference that the 
defendants’ case was true and the Raja also had 
concocted false criminal cases against the defen¬ 
dants. It would be worthwhile to mention that 
their Lordships accepted the position of law as 
correct as quoted at p. 91 of Oswald’s Contempt 
of Court. 3rd Edition. 

(g) The next is a Full Court decision of the 
Lahore High Court reported in — ‘Subrahmanyan 
Editor Tribune In re’, AIR 1943 Lah 329 (FB> 

< E), the leading judgment, being of Harries C. J. 
It was the famous Tribune Case of Lahore wherein 
their Lordships found that the Editor was not 
guilty of the publication of the articles. The 
articles were three in number, the first article 
being headed as ‘‘Arrest made on flimsy grounds”, 
the 'second article purporting to be a report ot 
certain criminal proceedings which was headed 
as "The arrest of Air. A. C. Bali”, the third was 
headed as “Lawyer insulted”. The articles were 
published on the arrest of one Mr. Bali by Mr. 
Henderson, a police official. 

Harries C. J. in his judgment at p. 337 made 
observations as follows: 

• A criticism of an executive officer, no matter 
how severe, cannot amount to contempt of 
Court unless such criticism contains matter 
calculated substantially to interfere with the 
due course of justice. It is one thing to say 
during the pendency of proceedings that an 
executive officer should not have taken a certain 
course. It is quite different thing to say that 
the course he took was wholly illegal. The 
main theme of all these quotations is that Mr. 
Henderson should not have taken the course 
which he did and that the arrest under R. 129. 
Defence of India Rules, was a very harsh way 
of dealing with Mr. Bali’s offence, if any.” 

At p. 337, the position has been made clear 
reiving on a previous decision reported in — 
‘Ananta Lai Singh v. A. H. Watson’. AIR 1931 Cal 
257 (F) that 
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“before a Court will take notice of such a publi¬ 
cation the Court must be satisfied that the 
matter published tended substantially to inter¬ 
fere with the due course of justice or was 
calculated substantially to create prejudice in 
the public mind. The Court will not take action 
where the offending matter amounts to what is 
sometimes referred to as a technical contempt, 
that is, in a case involving the main question of 
propriety where the tendency of the article to 
do harm is slight and the character and cir¬ 
cumstances of the comment is otherv ise such 
that it can appropriately be ignored.” 

Indeed, the contempt of Court proceedings are 
a summary and very arbitrary method of dealing 
with individuals. That being so, contempt pro¬ 
ceedings should be sparingly initiated and a per¬ 
son should not be convicted unless his conviction 
is cssentialy in the interest of justice. There must 
bo a substantial contempt, that is, something 
which tends in a substantial manner to interfere 
with the course of justice to prejudice the public 
against one of the parties in a proceeding. It is 
dear, therefore, that we have to examine in these 
articles whether there has been a substantial 
contempt in this sense as expounded by their 
Lordships. It has got to be noted that in this 
Full Bench case also the proposition of law enun¬ 
ciated in Oswald’s Contempt of Court at page 91 
quoted above was accepted. 

Mr. Patnaik, appearing on behalf of the peti¬ 
tioner. had placed strong reliance on a aeclsion 
of their Lordships of the Lahore High Court 
reported in — ‘Emperor v. Khushal Chand, AIR 
1945 Lah 20G (G», where it was held that 

“where the articles published are deliberately 
designed to create an atmosphere of sympathy 
lor the offenders and to mobilise public opinion 
in their favour and are calculated to produce 
the impression that the offenders are not to 
blame and that they are being persecuted as 
thev hannen to belong to a particular commu¬ 
nity the articles would amount to contempt of 
Court as it is a contempt of Court to prejudice 
mankind for or against the party to the cause 
before the cause is heard.” 

(7» Mr. Patnaik contends that the present arti¬ 
cles do come within the observations made in this 
Lahore case. In this case, certain butchers were 
carrying beef in their carts in front of the Dur- 
giana Temple at Amritsar when they were attack¬ 
ed by five Hindu young men, three of whom were 
armed with hatchets while the other two were 
armed with hocky sticks. The police were imme¬ 
diately communicated with & a case under Sec¬ 
tion 307/148. Penal Code was started. About a 
week later, two articles appeared in vernacular 
newspapers of wide circulation, 1 headed “Anxiety 
among the Hindus of Amritsar” and the othei 
article “Police Raj in Amritsar”, 
were alleged to have commented 
and demerits of a pending case. 

Their Lordships observed that 
contain in a sensational form a number of state¬ 
ments highly favourable to the assailants of the 
butchers on matters which are to be adjudicated 
upon by the Court by which the case is to be 
tried. Their Lordships further observed: 

“They are unquestionably calculated to produce 
the impression that the offenders are not to 
blame and that they are being persecuted as 
thev happen to belong to a particular commu¬ 
nity. As stated above it is a contempt to pre¬ 
judice the mankind against the party to the 
cause before the causes are heard.” 


These articles 
on the merits 

these articles 
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To my mind as it appears, their Lordships’ 
decision was mainly dependent on the feature as 
quoted above that the articles discussed about the 
merits of the case and created an atmosphere m 
favour of the accused on the merits. 

(o) We have also another decision of Harries 
C. J. m the case reported in — ‘Supdt. and Re¬ 
membrancer of Legal Affairs v. Murali Manohar 
Prasad’, AIR 1941 Pat 135 (H). He confirmed the 
view of law as appearing in the cases already 
cited by me in observing: 


a. r. b. 

land was being used by the public and protested 
against the attempt of defendant of closing it. 
Tne notice, the resolution at the meeting and 
the article were held to amount to contempt as 
they would prejudice the public against the defen¬ 
dant. In this case, as we see there was distinct 
assertion as to the truth of the case of the plain- 
tifis that it is a public pathway and that the 
public are using it from time immemorial. In that 
view of the matter their Lordships found it to be 
a case of contempt. 


“Any act done or writing published, which is 
calculated co interfere with the due course of 
justice, is a contempt of Court, and writings 
prejudicing the public for or against a party 
are similarly contempt. No intention to interfere 
with the due course of justice or to prejudice 


the public need be established il the effect of 
the article or articles complained of is to create 


prejudice or is to interfere with the due course 
of justice. The question of intention is irrele¬ 
vant in considering whether the offence has 
been committed, though of course, it is a most 
important matter in considering the appropriate 
sentence to be imposed." 


This is the famous Searchlight case where Mr. 
Murali Manohar Prasad was called upon to show 
cause why he should not be proceeded for con¬ 
tempt for having published an article headed as 
“Brutal assault on Indian" on the incident of 
26-7-1340 at Dinapore which resulted in the death 
of a young Indian. There was another article 
also which was headed as “Alleged fatal assault 
by a Tommy". The case was imminent to be filed 
and in these articles there were comments on the 
case. Their Lordships made some pertinent obser¬ 
vations which may have application to the pre¬ 
sent case which run as follows: 


“The 


4 . 


writer 


is entitled to comment and com¬ 


ment severely upon incidents which he thinks 
deserve comment. If his comment is unjustified 
persons injured by such comment have ample 
redress under the law of India. Comments 
generally on these incidents cannot amount to 
contempt. But no one has a right to prejudge 
the case and to stale what he regards to be the 
true facts whilst the case is pending.” 


These observations indicate that the substance 
of the offence is to create an atmosphere in 
favour of either of the parties by asserting the 
truth or falsity of the case cn merits. Their 
Lordships in this case also reiterated the view 
that: 


“A mere technical contempt of Court is not suffi¬ 
cient to warrant High Court interfering and 
convicting the opposite party. There must be 
something more than a mere technical contempt; 
there must be a substantial contempt; that is, 
something which tends in a substantial manner 
to interfere with the course of justice or tends 
substantially to prejudice the public against 
party.” 

(9) Mr. Patnaik has also relied upon a decision 
reported in — ‘Suresli Chandra v. Biswa Nath, 
AIR 1933 Cal 772 (I). Here the title suit was 
instituted purporting to be on behalf of the local 
public for a declaration that certain land claimed 
by the defendant was a pathway. 


During the pendency of this suit, the plaintiff 
published a notice calling upon the public to 
attend a meeting to determine the course of action 
to be followed. The notice stated that the dis¬ 
puted land which had been used by general public 
from time immemorial was under risk of being 
closed. The resolution in the meeting and an 
article in a newspaper also asserted that the 


(10) With the background of the above deci¬ 
sions. therefore, we shall have to examine each of 
these articles as to how far they will be held by¬ 
law to be contempt. We shall have to remem¬ 
ber in this connexion also that Shri Mahatab is 
a public worker for a pretty long time with very 
wide public activities throughout the whole of 
India tihough particularly in the State of Orissa. 
As a public man, he is bound to be criticised 
by various parties in the country who do not 
see eye to eye with the methods and objectives 
of the party to which Mahatab belongs. To me, 
as it appears, it can never be suggested for a 
moment that the law of contempt of Court has 
got to be interpreted in the way that as soon as 
such a suit filed by Sri Mahatab, he becomes 
completely immune from all public criticisms.! 
which may sometimes be very scathing, but at 
the same time we have got to bear in mind that! 
as a party in the suit for defamation he has got! 
the right to have the fairest trial in the cleanest! 
possible atmosphere and no one has the right toj 
put any impediments in the due course of justice. 

We are, therefore, confronted with the difficult 
task of examining how far these articles are 
justified bv way of comments and criticisms on 
the public activities of Mahatab or how far they 
have exceeded the limit and are calculated sub¬ 
stantially to impede the due course of justice. The 
first article that we shall deal with is the Daily 
issue of Matrubhumi dated 5-9-1952 headed as 
“Populace will give the reply” wherein the editor 
has expounded the general mission of the paper 
which he describes as pointing out to the mistakes 
and follies of the administration. It is reiterated 
there that by publishing repeatedly how corrup¬ 
tion has entered into the very vitals of admini¬ 
stration. the administration has become a curse 
instead of a boon. The paper has accused man> 
persons who are at the helm of administiation. 
The oaper will pursue the mission of theirs until 
the corruptions and malpractices are completely 
eradicated from the country. 

It further goes on to say that by publishing 
this, Matrubhumi has faced the great wrath of 
architects of the destiny of Orissa. If the editor 
of Matrubhumi in pursuit of this mission has 
exposed the corruption and follies of the man 
in charge of administration, the people will give* 
a reply. In our opinion, this seems to be quite a 
general exposition of the mission and function Oi 
the paper which seems to be quite welcome. It 
has no'reference to Mahatab or his case and, as> 
such, is an innocent publication. 

(ID The next one I mean to take up is the 
Sunday issue of Matrubhumi dated 7-9-1952 
wherein the paper publishes the views of the 
Secretary of the Orissa Socialist Party Shu 
Banka Behari Das. Indeed this article has a 
direct reference to the defamation suit. Shn 
Banka Behari expresses himself in the way that 
he is not surprised at the news that Shri Mahatab 
has brought a suit for defamation against 
Matrubhumi. Capitalists and bankrupt politicians 
take recourse to such measures of bringing suits 
without agitating in the papers. The suit, accord- 
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ing to him, is a challenge to the papers in general 
and to the public on whom lie the duty or bring¬ 
ing all the materials before Court. It is* important 
to note that he categorically asserts in this article 
that now that the matter is before the Court, it 
is not for him to express any opinion whatsoever 
and that the Court will determine the real posi- 

tion - . !ia! 

I do not think that it is offensive to call on 
the papers and on the people to place all the 
materials before the Court who alone, according 
to him, is competent to decide the real truth. It 
cannot be said that he only means that the public 
are to place before the Court only the materials 
and evidence which are against Mahatab and not 
those in favour of him, Mr. Patnaik, while com¬ 
menting on this article, relied upon the two 
phrases ‘Capitalists’ and ‘Bankrupt Politicians' 
used in the article. To call a man a capitalist 
is neither offensive nor defamatory. By calling 
Mahatab a bankrupt politician, he* is criticising 
his political views and not his status in society 
which may have some reflexion on the question 
of assessment of his value of reputation relevant 
for the parties to the defamation suit. 

(12) The next one is the publication of a letter 
written by Shri Raj Ballav Misra to the editor, 
Matrubhumi, wherein he congratulates the editor 
on the institution of the defamation suit aaainst 
him on account of the reason that this 'is an 
occasion where the real truth will come out. He 
also asserts the position that whether Mahatab 
has been defamed and whether the editor is liable 
to punishment, is entirely in the hands of the 
Court to decide, but the object of his felicitation 
is that the matter has got to be thrashed out in 
Court. This seems to be equally inoffensive. 

(13) The next article is the editorial of Matru¬ 
bhumi in the Daily issue dated Monday, 3-9-1952, 
headed as “Matrubhumi will remain unmoved”. 
The entire translation of the impugned article 
is given below as it is the editorial and the entire 
responsibility is with the present opposite parties: 

“In the meantime more than one defamation 
cases have been filed in different Courts against 
‘Matrubhumi’. Everybody more or less knows 
the history how our motherland (Matrubhumi* 
was previously attacked from all sides and our 
motherland (Matrubhumi) was battered to 
pieces as a result of this attack. Even after the 
attainment of independence cruel attack is 
made from all sides on the prestige of the 
motherland; and it is sad that some self-styled 
leaders alleging themselves as servant and wor¬ 
shipper of the motherland, having nurtured 
themselves with the bread and butter of the 
motherland, are helping it like a handle to an 
axe. By hook or by crook to make their high 
position higher they are putting their own in¬ 
terest higher than the national interest. 

On account of their devotion to personal 
interest like this Singhbhum has gone. The 
land on the west like Bastar and Jaspur has 
gone and manv predominantly Oriya parts in 
the south are in the clutches of Madras. Sarei- 
kala and Kharsuan have slipped out of hand 
even after coming. It is true that to the out¬ 
siders, Utkal province comprising of political 
Orissa and merged States has raised its head 
as a separate State in Independent India, but 
in its midst the fortune of non-Oriyas ever 
Oriyas has crossed all bounds in broad daylight. 
To judge like this the prestige of our mother- 
Tanri is being spoiled in broad day-light on every¬ 
body’s face, everyday, every moment. 


To expose those who are defaming the 
motherland like this and those tip-top so-called 
civilised people in the leadership who are assist¬ 
ing them, ‘Matrubhumi’ was born. Otherwise 
there was no necessity cf ‘Matrubhumi’ when 
more than one daily and weekly is being pub¬ 
lished in the Country. 


The innumerable readers bear witness to how 
far ‘Matrubhumi’ has been successful in its 
short existence to proceed in the object for 
which it first appeared. ‘Matrubhumi’ is deter¬ 
mined to bear it smiling even if somebody hits 
the cruel weapon to thunderbolt over it, in the 
prosecution of its object to expose those who 
pollute the limited present and great future of 
the nation and sacrifice the common interest 
at the cost of their personal interest. In the 
prosecution of its object, its motion is not re¬ 
tarded and will never be retarded. If because 
in its horoscope to retreat someone thinks that 
it has defamed somebody to save the prestige 
of the nation and people. Rather it will devote 
all its energy in a redoubled vigour in the 
service of the deaf and dumb millions of the 
nation. This is the solemn and final promise 
of ‘Matrubhumi’ to the countrymen in its dark 
days.” 

(14» It begins with a general observation that 
more than one defamation cases have been filed 
in different Courts against Matrubhumi. There¬ 
after the editor has vindicated and justified the 
existence of the paper in pursuit of the mission 
which is to expose the selfish politicians who are 
at the helm of affairs and are making abuse of 
their positions. But the editor goes further in 
asserting that if by way of protecting the interest 
and lame of the country and the nation anybody 
thinks that he has been defamed, the editor will 
not move back an inch and will devote himself 
in the service of the country with redoubled 
vigour. Indeed while asserting his boldness and 
determination in pursuit of the mission he has 
asserted in a way that the publications on account 
of which tlie defamation cases have been brought 
are justified. 


Tins assertion justifying his conduct, which 
gave rise to cases which are pending decision of 
rite Court, is to my mind going beyond the per¬ 
missible law of fair comment and bringing it 
within the mischief of the law of contempt. 
Indeed the article has no special and particular 
reference to Mahatab or to the case brought by 
him. But nevertheless the editor in a general way 
has made deliberate assertions justifying his con¬ 
duct which has given rise to defamation cases 
and this is definitely contempt. 


(15) On that very issue there is a publication 
of another humorous comment taken from some 
other paper. The comment is by way of a con¬ 
versation between a grandson and grandfather 
and is headed as ‘Subtle calculations of a blunt 
mind.’ The comment headed as above indeed has 
reflexions on the reputation of Mahatab in a 
humorous way. It is not indeed a fair comment 

on the nubile activities of Mahatab without anv 
^ % 

reference whatsoever to the case, but has direct 
connexion to the allegations of the defamation by 
Mahatab. But nevertheless it does not seem to be 
a serious reflexion on his reputation and no notice 
need be taken. 

(16) We will next take up an ‘Appeal’ published 
bv some leading men of the locality calling upon 
the editors to make it a common cause and calling 
upon the public to constitute a defence committee 
lor defending the cases that are being brought 
against the editors, printers and publishers, parti- 
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cularly those brought against Matrubhumi and 
Krushak. A full text of the Appeal published in 
the issue of Matrubhumi dated, Thursday, 11-9-52, 
is given below: 

“The duty of a newspaper in an independent 
country is greac. The prime duty of newspaper 
is to point out to the countrymen the mistakes 
and lollies of the administration and to guide 
the countrymen in the correct path by discuss¬ 
ing the evil and corruption in the society. There 
is no use for a newspaper to exist if it cannot 
achieve tills end. But it is natural of anti-social 
elements to attempt the total extinction of a 
newspaper while the newspaper proceeds to 
achieve its end. 

Today some newspaper in execution of its 


Civil and Criminal Courts and more cases are 
being threatened. It appears that some persons 
with vested interests, occupying the highest 
position in the State, plan to give such heavy 
blows on the newspapers, which are springing 
in the State to serve the people, that instead 
of rising the papers wiil be completely crushed. 

So it is the duty of the general public to save 
from the imminent danger, the newspapers who 
have come forward to save interests of the 
people. For that purpose it is necessary for us 
co take concerted action. A meeting will be held 
to determine what is the duty of the public in 
this matter and thereafter to decide a concerted 
course of action. It is requested that you will 
oblige us by attending the meeting/’ 


duty has become the prey of anger of someone 
and others will follow suit. In this held news¬ 
paper and journalists should unite to resist this 
injustice. 

“Four cases have been hied against ‘Krushak’ 
and ‘Matrubhumi’. There is also apprehension 
of some others in future. It is absolutely neces¬ 
sary for all progressive newspapers and journa¬ 
lists to unite, in a concerted action, to save 
“Matrubhumi” & “Krusaka” from total extinc¬ 
tion considering them as their own. Therefore, 
we propose that people of the country should 
immediately form a resistance committee.” 

(17) In this connexion, it will be worthwhile 
to make a reference to the case reported in — 
‘Plating Co. v. Farquharson*, 1881-17 Ch D 49 (J). 
There an injunction was granted restraining the 
defendants in that suit from infringing a patent 
for nickel-plating against which they had notice 
of appeal and published in a newspaper an adver¬ 
tisement inviting the trade to subscribe towards 
the expenses of the appeal and also an advertise¬ 
ment offering a reward of 100 pounds to any one 
who could produce documentary evidence that 
nickel plating was done before 1869. The plaintiffs 
havin" moved against the defendants for con- 
tempt° of Court the advertisement being an inter¬ 
ference with the course of jusiice it was held 
that the persons engaged in the trade of plating 
had a common interest in resisting the claims of 
the plaintiffs. Therefore, the advertisement call¬ 
ing unon them to contribute to the expenses of 
defending the proceedings was open to no objec¬ 
tion. 

The advertisement offering a reward for docu¬ 
mentary evidence was also found to be inoffensive. 
Ihe principle seems to be quite clear that a mere 
aopeal to the persons who have got a common 
cause with the defendants to combine and con¬ 
tribute towards the expenses of litigation is in¬ 
offensive. But if there be a categorical assertion 
as to the truth of the case of the defence it will 
be deemed as an impediment in the due course- 
of justice. Judged from this point of view, we 
will particularly consider the sentence “today 
some newspaper in execution of its duty has 
become the prey of anger of someone and others 
will follow suit. In this field newspaper and 
journalists should unite to resist this injustice, 
does imply indirectly that the newspaper which 
has been the victim of anger of someone is justi¬ 
fied in its conduct. In our opinion, this assertion 
is not justified, but as there is no direct and 
distinct reference to the case, in question, we do 
not want to take notice of it. 

(18) There is also another ‘Appeal’ equally 
which "was published in the issue of Matrubhumi 
dated 16 - 9 - 1952 , which is reproduced below: 

“A number of defamation cases have been insti¬ 
tuted against Matrubhumi and Krushak in the 


The terms of the Appeal being too general, we 
are not also inclined to take notice of it. 


(18) One of the impugned articles is a publi¬ 
cation in which the Editor, Matrubhumi, expresses 
his heartfelt gratitude to the persons who are 
supporting Matrubhumi against the concerted 
attempts of the people to frustrate the pursuits 
of the paper in fulfilling its mission in exposing 
the malpractices and corruptions that have per¬ 
meated the various phases of the administration 
of the day. The editor states that by pursuing his 
mission he has been the eyesore of many people 
who occupy high position by hook or by crook. Ini 
my opinion, this is a mere expression of gratitude j 
made in a general way and itself does not consti-< 
tute an offence. 

(20) J will next take up an article published in 
the issue dated 13-9-1952, headed as ‘Problem for 
ail newspapers’ — ‘Concerted action is necessary 
against the terrorising attack of the Congress/ 
This article is a reproduction of the views express¬ 
ed bv Mohan Das. Editor of Nua Dunia on 12-9-52. 
In this article, Mohan Das refers to two cases 
filed against Matrubhumi and Krushak. He asserts 
there that the cases are sub judice and that it 
is not proper for him to express his opinion on 
the subject. But nevertheless what he wants is 
that the whole truth will come out and the real 
culprit be punished. He further states that this 
is indeed what is wanted by all the papers of 
Orissa and the public too. He expresses his feli¬ 
citations that the matter has come within the 
cognisance of the Court of justice and the parties 
will make out the whole case before the Court. 


He further goes on to say that the Congres.j 
lght to know that by this the other papers will 
Dt be bowed down. He, therefore, concludes that 
lis is a task before all the papers of Orissa and 
so the people in general that the real truth and 
ie whole truth should be brought out before the 
Durt. In our opinion, there being no assertion 
stifying the cases which are the subject matter 
the defamation suit or that what are contained 
lerein are true but it being an appeal for 
incerted action on the part of all the papers f 
inging out the whole truth, it does noo consti- 




(21) The next article is one published in the 
;ue dated 15-9-1952. headed as “Subtle calcula- 
,ns of a blunt mind’. It refers to a case between 
tlakrishna. that is, the Editor of Matrubhumi. 
d H. K. Mahatab in the High Court. It ex 
esses in a vulgar and indecent way that in tne, 
suit Harekrishna will be getting only the naini 
at is. trash, as a result of the case. This short; 
ragraph is neither fair nor comment. It spea^ 
ly about the bad taste of a journalist wnicn 
to be highly deprecated inasmuch as it 
sate a bad taste among the reading public 
issa in so far as it has the effect of viluP => 
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or abusing Mahatab who is a party to a cause 
in a vulgar language without any sense of decency 
or justification. It does constitute a technical 
offence even though it would not substantially 
affect the due course of justice. 

(22) The next item is the long article appearing 
in the issue of Matrubhumi dated 13-10-1952. It 
is a reproduction of the reply given by Sliri 
Binode Kanongo, Editor of Krushak, to the open 
letter of Satyapriya Babu assuming that this 
Satyapriya Babu is a Congress M. L. A. and the 
Secretary of the Congress Party in the Assembly. 
This article reproduced below refers to the defa¬ 
mation cases against both Krushak and Matru¬ 
bhumi. This is an appeal to the public for sup¬ 
port, sympathy and help in the matter of defend¬ 
ing their cases on the basis that it is the mission 
of the paper to expose all truths. 

Read as above, the article does signify that 
while the writer asserts that the Editors of Kru¬ 
shak and Matrubhumi are anxious for exposing 
the whole truth, he intends to mobilise public 
opinion and enlist public sympathy in the case on 
the basis that what they have published in the 
papers which are the subject matter of the defa¬ 
mation cases are true and justifiable and that 
there have been deliberate attempts on the part 
cf Mahatab and Bijayananda Patnaik in the mat¬ 
ter of suppression of truth. In this view, there¬ 
fore, in our opinion it does constitute an attempt 
at prejudging the issues involved in the defama¬ 
tion case and prejudicing the mankind. Even 
though this is not the editorial of Matrubhumi, 
they are certainly responsible for having publish¬ 
ed it when they know fully well that this article 
contains matters regarding the defamation case 
of Mahatab against Matrubhumi. The article 
does create an impression that Editors are in the 
right and Mahatab and Bijayananda Babu are 
in the wrong. 

The article runs thus: 

“Let the President of the Provincial Congress 

reply. 

Strong Conspiracy to Suppress Truth. 

Fitting reply of the Editor of ‘Krushak’ re¬ 
garding the open letter of Satyapriya Babu. 

“I read the open letter which Sreejukta Satya¬ 
priya Mohanty has published in the newspaper 
regarding the ‘Krushak’ and ‘Matrubhumi’ Saha- 
yak Committee. Who is this Saty anrij a 
Mohanty? No address of his has been given in 
the open letter or in the newspaper. From a 
perusal of the open letter it is natural to think 
he is a Congress M. L. A. and is the Secretary 
of the Congress Assembly Party. On that 
assumption I am giving this reply. 

“Though Satyapriya Babu has written that 
he is an ordinary tax-payer, but in truth he is 
not that. He is a man of position (STHALA- 
BHISHAKTA) of the Congress. So without 
merely stating about legal consultation, if he 
had written the letter after consulting a lawyer, 
he would have been able to tell some truths. 

“He has tried to persuade people that Maha¬ 
tab and Bijoyananda are merely ordinary indi¬ 
viduals. and that they have been defamed and 
further that the Editors and Printers of ‘Matru¬ 
bhumi’ and ‘Krushak’ have defamed them in 
their personal capacity. So nobody has got to 
bother about that. 

“Are Mahatab, Bijoyananda Patnaik or Satya¬ 
priya Mohanty mere individuals?' The teeming 
millions of innocent tax-pavers have sent them 
by votes as their rulers. Is it merely for the 
gratification of their personal lusts? 


It cannot be the intention of any newspaper, 
Discussion of the personal lives of Mahatab or 
Bijoy Babu cannot be the intention of any news¬ 
paper. Nobody would gain by that. Neither 
have we contemplated the waste of our time by 
discussion of their personal lives. 

But how Mahatab and Bijoya Babu occupying 
the position of Minister and Director of many 
Public Companies on the strength of their re¬ 
presentative capacity, have utilised the wealth 
of the people along with that the confidence ci 
the country-men and the great suspicion which 
has arisen in the minds of the people, we a > 
mouthpiece of the general tax-payers ana 
countrymen, as a duty of the newspapers and 
for the purpose of safeguarding the interests of 
the general tax-payers have exposed the same. 
There is no doubt that if our country-men help 
us they will know more truths about this mat¬ 
ter. At least the truths or otherwise about the 
subject-matter of the litigation will be known 
in the Court if people help us to fight out the 
case. Out- of fear for this, it is natural for 
attempts to be made on behalf of the Con¬ 
gress Secretary that nobody should help us. 
Satyapriya Babu will have to admit that Con¬ 
gress-men have reached the stage cf attempt¬ 
ing to conceal truth. 

“The very fact that Satyapriya Babu. occupy¬ 
ing the position of Congress M. L. A. and Sec¬ 
retary, has posed as an ordinary tax-payer in 
the open letter, proves that this case is not the 
personal case of Mahatab and Bijoya Babu. It is 
their collective or party case. Docs not Srijukta 
Parija’s statement that the publication of the 
news in the Prajatantra that the Secretary of 
the Provincial Congress Committee Banamali 
Patnaik is taking steps in the case of Mahatab, 
make everything clear to the people? Is Bana¬ 
mali Patnaik mere individual or the Secretary 
of the Utkal Congress? The letter of Satyapriya 
Babu and the taking of steps by Banamali 
Patnaik make it known to all that this move is 
not personal. This is a great conspiracy against 
ail country-men. 

“Again Satyapriya Babu has said that the 
country became independent. When the Country 
was under the British, such Relief Committees 
were being formed to expose truth or falsity in 
the Courts. It is not proper now to make any 
such attempt in an independent country and in 
an independent High Court. When country be¬ 
came independent Satyapriya Babu was no: 
there. It would not have been possible to make 
anv such work in support of I. N. A. Relief Com¬ 
mittee. When all the people of India were fight¬ 
ing against the foreign power, facing bullets and 
rotting in the jail, Satyapriya Babu was busy 
carrying on propaganda in support of the 
British in the capacity of Puri War Front 
Leader. 

Satyapriya Babu must now realise that when 
the teeming tax-payers were fighting with blood 
and tears for the independence of the country, 
they were not apprehending that on the attain¬ 
ment of independence Sri Bijoyananda Patnaik 
will become businessman with the wealth of the* 
taxpayers, earned by the sweat of their brow, or 
others on becoming Ministers would forget the 
country-men or that the War Front propa¬ 
gandists will become the office-bearers of the 
Congress. So what doubt is there that Satva- 
priva Babu will try to cover up the truth? It is 
certain that it has become absolutely necessary 
that the condition which the country has reach¬ 
ed requires that truths about those who have 
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entered, into the administrative machinery 
should be published. Country is going to be 
crushed by the conspiracy of power and money. 
No individual institution or Government have 
ever been able to suppress public opinion by the 
weight of law, regulation, greed for monev or 
litigation. The support which we have got "from 
our countrymen, in spite of the attempts of 
Satyapriya Babu is our pride. 

"Again Satyapriya Babu has said that Maha¬ 
tab and Bijovananda Patnaik have instituted 
only three cases. The others have been hied by 
their Barrister as contempt of Court proceed¬ 
ings. Before writing such a great falsehood, it 
would have been better if Satyapriya Babu had 
asked the Barrister cf Mahatab. Barrister would 
be prepared to say that he had filed the cases 
on his behalf. I am an accused. Number of con¬ 
tempt of Court proceedings have been institu¬ 
ted against me. But the Barrister has not insti¬ 
tuted the same. Jagatkrushna Das, agent of 
Bijovananda Patnaik, has filed the cases against 
mo and my friends. 

Again although the contempt of Court pro¬ 
ceedings are to be instituted in the High Court, 
ihey have been hied in the Court of the Sub¬ 
ordinate Judge and Sub-Divisional Officer. So iz 
is not true to say that Barrister has hied these 
cases as a citizen. In the language of Satyapriya 
Babu these cases have not been instituted orally 
but in writing and Court-fee has been affixed. 
We do not know if the Barrister has taken fees 
from Mahatab and Bijoy Babu for drafting and 
filing the cases. But there is no difficulty to 
understand that Barrister has not spent money 
from his own pocket for the court-lees. 
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every phase of the administration all round. We 
can answer this question simply by a reference to 
the decision of their Lordships of the Privy Coun¬ 
cil reported in — ‘Channing Arnold v. Kine 
Emperor’, AIR 1914 PC 116 (K), wherein the 
principle has been clearly laid down as follows: 

“The freedom of the journalist is an ordinary 
part of the freedom of the subject and to what¬ 
ever height the subject in general way may go, 
so also may the journalist; but apart from 
statute law his privilege is no better, and no 
higher.” 

This question was raised and decided in the 
judgment in the case of — ‘Bijoyananda Patnaik 
v. Balakrushna Kar’, reported in AIR 1953 Orissa 
249 (L) to which decision I was a party. We 
have to accept simply the view taken there that 
the freedom in this respect of the journalist is 
of no better level than that of an independent 
citizen. On the contrary, in the present case, the 
responsibility is certainly heavier on the editor 
inasmuch as the editor and the printer are both 
parties to the litigation pending decision and that 
the paper has a fair circulation amongst the 
people of Orissa. 

(24) To conclude, therefore, we find that the 
article dated 13-10-1952 and the editorial dated 
8-9-1952 do constitute the offence of contempt of 
Court inasmuch as the opposite parties, in deli¬ 
berately attempting to mobilise the public opinion 
in their favour and call upon the people at large 
and the pressmen in general to support their 
cause, which, according to them, is the common 
cause for the pressmen and the public, have 
asserted the position that they are right in the 
stand taken in the publications which are the 


‘‘Satyapriya Babu has written that in the con¬ 
tempt of Court proceedings, Court is the prose¬ 
cutor. It is not necessary for any body to in¬ 
stitute. In any cognizable case (i.e. theft) 
State is the prosecutor. Satyapriya Babu is 
certainly not unaware that in our country many 
persons with a view to satisfy their grudge file 
Criminal cases in Courts. High Court itself is 
to take up contempt of Court cases. But this 
case has been instituted by the agent of Bijov- 
nanda in other Courts instead of in the High 
Court. Everybody would know why this has 
been clone after the case is over. The move on 
behalf of the Congress that nobody should help 
us in our defence, that countrymen should (sic 
not) help us in proving truth in Court of law, 
that even if we are not guilty countrymen 
should not help us in our defence, is extremely 
ridiculous when the business friends Bijoya¬ 
nanda Patnaik and Mahatab of Satyapriya 
Babu’s party are trying to suppress truth by 
putting patriotic newspapers like Krushak and 
Matrubhumi in the dock. 


subject matter of the pending action for defama¬ 
tion and that Mahatab is in the wrong. It appears, 
therefore, quite clear to our mind that by these 
two aforesaid articles by expressing their own 
views by the editorial of 8-9-1952, and by facilitat¬ 
ing circulation and publication of similar views 
expressed in another paper in the issue of Matru¬ 
bhumi (Weekly) dated 13-9-1952, (at page 9, Col. 
4 ) the opposite parties have prejudiced the man¬ 
kind to some extent against the plaintiff in the 
suit. 

The article dated 13-10-1952 wherein there was 
indecent abuse of Mahatab as a party to the 
litigation by far exceeded all limits of fair com¬ 
ments and is nothing but a mere vilification of a 
party to a cause with reference to the proceedings 
and as such comes within the mischief of the law 
of contempt. 

(25) But. as in our view, the articles are not 
calculated to cause such a substantial obstruction 
in the due course of justice as to record a punish¬ 
ment of committal or fine, we are inclined to 
take a lenient view for the last time in the case. 


“Lastly my appeal to the President of tne 
Congress Committee Sri Biswanath Das is that 
he should enlighten the public as to what the 
Congress Committee or Congress Assembly Party 
has got to do with the litigation. Let him 
consider whether it is proper to utilise the 
name of Congress Committee in the litigation. 

(23^ Some arguments were advanced on behalf 
of the opposite parties that the case of an editor 
or a printer ought to be viewed in a more liberal 
wa.y in the matter of application of the laws of 
contempt of Court in the advent of democracy in 
our country inasmuch as the Press has a very 
great responsibility for contributing to the suc¬ 
cessful building up of democratic traditions in the 
country by way of exposing corruption and mal¬ 
administration which are more or less rampant in 


<26) While expressing our strong disapproval of 
the conduct of the opposite parties and particu¬ 
larly in view of the situation that they being 
parties to the litigation had taken advantage of 
their position as editor and printer, we warn them 
that we will be compelled to take a very serious 
view in the case of repetition of the offence. We 
would, therefore, make the rule absolute and 
direct no more punishment beyond the above 
observations. The opposite parties will, however, 
pav the costs of the petitioner. The hearing fee 
Is assessed at Rs. 150/- (Rupees one hundred and 
fifty). 

(27) MOHANTY J.: I agree. 

B/M.K.S. * Rule made absolute 


1 
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PANIGRAHI C. J. 

Rusi Biswal, Petitioner v. Nakhyatramalini 
Devi and others. Opposite Party. 

Criminal Revn. No. 17 of 1953, D/- 24-8-1953, 
from order of 1st Class Magistrate, Jaipur, D/- 
31-12-1952. 

(a) Criminal P. C. (1898), Ss. 342 and 537 
— Scope. 


(B) (’27) AIR 1927 Cal 330: 31 Cal WN 337: 

28 Cri LJ 347 (Pr 5) 

(C) (’21) AIR 1921 Pat 374: 22 Cri LJ 460 

(Pr 5) 

(D) (’40) AIR 1940 Pat 295: 41 Cri LJ 267 

(Pr 5) 

(E) (’34) AIR 1934 Bom 212: 35 Cri LJ 1035 

(Pr 6) 

(F) (’27) AIR 1927 Rang 73: 28 Cri LJ 226 

(Pr 6) 


The section does not limit the power of 
Court to examine the accused at any par¬ 
ticular stage. It can examine him as often 
as it thinks it necessary to do so. to en¬ 
able him to explain any circumstances ap¬ 
pearing against him in the evidence. Ob¬ 
ject of the section is to see whether accus¬ 
ed can give an innocent explanation of 
the facts spoken to against him. Court is 
not prevented from examining the accused 
even after the defence evidence has been 
recorded — Accused exempted under S. 205 
represented by Mukhtear — Latter exa¬ 
mined on accused’s behalf but not signing 
statement — Court can examine accused a 
second time when that fact was brought 
to its notice, even after the defence evid¬ 
ence had been recorded — Even if the pro¬ 
cedure is not in strict compliance with S. 
342 the defect is curable under S. 537 — 
Complainant when he had not complained 
about it at the time of the examination 
cannot afterwards object to the procedure 
on the ground of failure of justice having 
been occasioned thereby. (Para 4) 

Anno: Cr. P. C., S. 342 N. 2, 35; S. 537 N. 13. 


(b) Criminal P. C. (1898), Ss. 342 and 533 ■ 

Effect of non-compliance with the section. 

Where there has been a Substantial com¬ 
pliance v/ith the requirements of Section 
342 and the accused has been examined, 
any technical error or omission to have 
his signature appended to the state-rent is 
only a curable irregularity and would not 
vitiate the trial. AIR 1925 Cal 480(1), dis¬ 
tinguished. AIR 1927 Cal 330; AIR 1921 
Pat 374; AIR 1940 Pat 295, Rel. on. 

(jP ara 3) 

Anno: Cr. P. C„ S. 342 N. 35; S. 533 N. 

(c) Criminal P. C. 0898). Ss. 342 autl 2 

Examination of pleader of accused. 

Accused a respectable lady observing 
Purdah — Her statement one of denial of 
ollence which could be made bv her mukh¬ 
tear, without prejudicing case of complain¬ 
ant — Held that to insist on her personal 
appearance would involve unnecessary waste 
of time and harassment to her It’ is not 
obligatory on the magistrate to’ direct the 
personal attendance of the accused who has 
been exempted under S. 205 at ary stage, 
including examination under S. 342. If he’ 
is satisfied that the examination of the 
Mukhtear on behalf of the accused is 
sufficient, the non-examination of the ac- 
cused personally would not render the 
trial illegal. AIR 1934 Bom 212; AIR 1927 
Rang 73 Rcl. on. (Para G) 

AnnorCr. P. C„ S. 342 N. 17; S. 205 N. 10, 

o R D K ,/^ tnaik ’ for Peti tioner: S Mohanty 

G. B. Mohanty, for Opposite Party 

CASES REFERRED : 

(A) .(’25) AIR 1925 Cal 480(1): 51 Cal 933: 
Cri LJ 261 (P r 
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ORDER : This is a revision directed against an 
order of Sri M. A. Khan, Magistrate First Class, 
Jajpur, dated 31-12-52, whereby he examined an 
accused person under Section 342, Cr. P. C., after 
the examination of the defence witnesses had been 
completed. 

The petitioner is the complainant in a case under 
Sections 447 and 426 I. P. C. There were five ac¬ 
cused persons, of whom the first accused Nakhya- 
tramaiini Dei (.Opposite party 1) is a purdanashin 
lady. She was being represented at the trial by 
‘Mukhetear, M. M. Jena, and her personal atten¬ 
dance was dispensed with under Section 205, Cr. 
P. C. On 17-10-52, the Mukhtear was examined on 
her behalf. But unfortunately, it appears that he 
did not sign lhe statement he made under Section 
342. 

The case was posted to 30-12-52, for the examina¬ 
tion of defence witnesses and some of them were 
examined on that date. The case came up for 
arguments on the next day, namely, 31-12-52* On 
that day, it was brought to the notice of the Court 
that the Mukhtear had not signed the statement 
under Section 342, Cr. P. C. It appears that the 
Mukhtear had died on 11-11-52 and this fact also 
was brought to the notice of the Court oil 31-12-52. 
It is apparent from these facts, therefore, that + he 
first accused Nakhyatramalini was not represented 
at the trial when the defence evidence was record¬ 
ed. The Magistrate accordingly passed the follow¬ 
ing order: 

“After 17-10-52 till yesterday (30-12-52) when the 
defence witnesses were examined nothing impor¬ 
tant look place. So, the accused going unrepre¬ 
sented does not matter much. Mukhtear Sri 
L. i3. Das signs her Vakalatnama today and sub¬ 
mits a petition under Section 205, Cr. P. C., for 
her to-day. This is allowed and accepted. Let 
him represent her. 

Sri L. B. Das. Mukhtear, is examined to-day 
under Section 342, Cr. P. C. representing the ac¬ 
cused Nakhyatramalini Dei under Section 205, Cr. 
P. C. He declines to adduce any evidence or to 
recall and examine any of the defence witnesses 
examined yesterday.” 

(2) The statement itself is almost the same as 
was made by Mukhtear M. M. Jena who had re¬ 
presented the accused Nakhyatramalini earlier till 
his death on 11-11-1952. 

(3; The grievance of the complainant, however, 
is that the procedure adopted by the trying Magis¬ 
trate in examining the accused a second tune ren¬ 
ders the trial illegal and vitiates it and, therefore, 
that order should be quashed. 

(4) Secion 342, Cr. P. C., enables the Court to 
“put any questions to the accused at any stage of 
an enquiry or trial for the purpose of enabling 
the accused to explain the circumstances appear¬ 
ing in the evidence against him.” 

The section is wide in its language and does not 
limit the power of the Court to examine the ac¬ 
cused at any particular stage. The Court can 
examine him as often as it thinks it necessary to 
do so, to enable the accused person to explain any 
circumstances appearing against him in the evi- 
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dence, the object of the section being to see whe¬ 
ther the accused can give an innocent explanation 
of the facts spoken to against him. There is noth¬ 
ing in the language of the Section which would 
prevent the Court from examining the accused 
even after the defence evidence has been recorded; 
and even if the statement had not been signed by 
the Mukhtear it was open to the Court to examine 
the accused after the defence evidence had been 
recorded, if anything needed explanation. I am, 
therefore, unable to find anything illegal in the 
procedure adopted by the Magistrate. 

Even if it can be said that the order passed by 
him is not in accordance with the strict interpre¬ 
tation of Section 342, Cr. P. C., all that he has done 
may amount only to an irregularity which is cur¬ 
able under Section 537 of the Code. It was open 
to the complainant who was represented by pleaders 
to point out the irregularity at an earlier stage in 
the proceeding. Not having done so it appears 
to me that the objection now taken has no force 
and the petitioner can have no reasonable cause 
to complain of any failure of justice having been 
occasioned by the irregularity of procedure adopt¬ 
ed by the Magistrate. 

(5) Learned counsel for the petitioner relied on 
the case of — ‘Surendra Lai v. Isamaddi’, A. I. R. 
1925 Cal 480 (1) (A) in support of his contention mat 
the trial itself is vitiated for the reason that the 
accused was examined after the defence witnesses 
had been examined. In that case the accused had 
not been examined at all till after the defence 
witnesses were examined. There was thus no com¬ 
pliance at all with the provisions of Section 
Cr. P. C. In such circumstances their Lordships 
held that an examination under Section 342, C^. 
P. C., is obligatory at the close of the prosecutio 
and before the accused had entered upon his de¬ 
fence. 

It is undoubtedly true that the accused must 
be examined before he is called upon to enter on 
his defence. But examination and signing .he 
statement are two different matters. If the ac 
cused has'been examined, then undoubtedly there 
is sufficient compliance with the provisions of S. 
040 Qr P C. The failure to append the signature 
is nothing more than an irregularity. Section 3G4 
savs that the record shall be signed by the accused 

and the Magistrate, and non-compliance with the 
provisions is curable under Section 533, Cr. P. C 
Such a statement is made admissible under Section 
533 if the efror has not injured the accused pel son 

to his defence on the merits of his case. The 
decision reported in ‘AIR 1925 Cal 480(1) (A) is easily 
Histino-uishable as that was a case where there 
wS no examination at all under Section 342, Cr. 
p c and not one where there was only an omis¬ 
sion to append the signature to the statement. 

In a later case of the same High Court reported 
ln _ ‘Tamezkhan v. Rajjabali Mir’, A. I. R. 1927 
Cal 330 (E) (whore the facts were snnilai to tne 
present case) Cumming, J. held that 
«the failure to comply with the provisions of S. 

342 was curable under Section 537, Cr. P. C. 

In that case also, all the accused persons except 
Tamajuddin had been examined at the conclusion 
of the defence evidence. In — ‘Ramnath Rai v. 
Emperor’, A. I. R. 1921 Pat 374 (C) the accused 
were examined after the examination m chief ol 
some of the witnesses and the framing of the 
charge. Jwala Prasad held that there was not 
a sufficient compliance with the provisions of Sec¬ 
tion 342 but refused to direct a retrial as it would 
cause further harassment to the accused He 
also observed that the accused would make the very 
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same statement as they had made before, even if 
they were examined a second time. 

To the same effect is the case reported in — 
‘Feroze Kazi v. Emperor’, AIR 1940 Pat 295 (Dh 
There the question whether a failure to observe 
the provisions of Section 342, Cr. P. C., is merely 
an irregularity or an illegality was left open. I <*m 
not, however, prepared to go so far as to lay down 
that where an accused person is not examined at 
all under Section 342, Cr. P. C., the trial would not * 
be vitiated, but where there has been a substantial [ 
compliance with the requirements of that Section [ 
any technical error or omission to have the! 
signature of the accused appended to the state-1 
ment, is only a curable irregularity and would not* 
vitiate the trial. 

( 6 ) The next question is whether the accused 
should have been personally examined or whether 
the examination of the Mukhtear who had been 
permitted to appear for her, is sufficient compliance 
with the Section. The Bombay High Court appears 
to have taken the view that Section 342, Cr. P. C. r 
snould be read as subject to the provisions of S. 
205. In — ‘Emperor v. Jaffar Cassum MoosaV 
A. I. R. 1934 Bom. 212 (E) Beaumont C. J. follow¬ 
ing an earlier decision of that Court held that the 
Magistrate was not bound to examine the accused 
personally if permission had been given under 
205, Cr. P. C. to exempt him from personal appear¬ 
ance. Section 205, Criminal Procedure Code 
reads as follows: (His Lordship quoted the 
provisions of the section and stated). Sub-section 
(2) only gives a discretion to the Magistrate to 
direct the personal attendance of the accused at 
any stage of the proceedings. It is not obligatory 
on him, therefore, to direct the personal attendance 
of the accused at any stage, including examination 
under Section 342. If the Magistrate is satisfied 
that the examination of the Mukhtear on behalf 
of the accused is sufficient, the non-examination 
of the accused personally would not render the 
trial illegal. 

There is also a single Judge decision of the Ran¬ 
goon High Court in — ‘Po Nyein Maung v. Haka 
Singh’, A. I. R. 1927 Rang. 73 (F) where it was held 
that women may be permitted to answer examina¬ 
tion through their pleaders, and that the benefit 
of Section 205, Cr. P. C., might be extended 
throughout the trial except when a judgment, ac¬ 
companied by a sentence of imprisonment, is to be 
delivered. 

It is needless to point out here that Section 342, 

Cr. P. C., is a provision intended for the benefit of 
the accused and that the accused is not bound to 
make any statement. It would be ridiculous to 
suggest that even for the purpose of recording a 
refusal to make a statement, the personal atten¬ 
dance of the accused should be insisted upon. In. 
this case, in particular, the first accused is said 
to be a respectable lady observing purdah. Her 
statement was a complete denial of the offence 
This could as well be made through her pleader, 
without prejudicing the case of the complainant, 
and to insist on her personal attendance would in¬ 
volve unnecessary waste of time and harassment 
to the accused. 

(7) This petition is without merit and is dismiss- 

6Cl 

B/M.K.S. Petition dismissed- 
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PANIGRAHI C. J. AND NARASIMHAM J. 

Dandapani Das, Petitioner v. Mohan Nayak 
and others, Opposite Party. 

O. J. C. No. 30 of 1953, D/- 10-9-1953. 

(a) Constitution of India, Art. 227 — Election 
Tribunal — Superintendence over. 

The language of Art. 227 is comprehensive 
enough to enable the High Court to exercise 
its powers of superintendence over the elec¬ 
tion tribunal appointed under the Represen- 
tion of the People Act, 1951. (Para 4) 

(b) Constitution of India, Art. 227 — Power of 
superintendence — Limits of. 

Though the power of superintendence 
would include judicial review, the power is 
not unlimited and cannot be employed to 
correct every form of hardship. The ordinary 
rule is that the superior Court having power 
of superintendence would seldom interfere on 
questions affecting the merits of the decision 
except when the matter comes up on appeal. 

(Para 4) 

(c) Evidence Act (1872), S. 1G7 — Admission 
of inadmissible evidence — Effect — (Civil P. C. 
(1908), S. 107). 

The mere fact that some evidence which 
may not be strictly admissible has been 
admitted, is no ground for setting aside the 
decision of an inferior Court. Section 167, 
Evidence Act provides for such contingencies. 

It is true that in appraising evidence different 
Judges may, at times, entertain different 
opinions, but even on an appeal the superior 
Court is bound to respect the findings of the 
trial Court on questions of fact, and hence 
the mere admission of inadmissible evidence 
on an insignificant fact, is not sufficient to 
warrant the conclusion that the trial Court 
was in error in taking the view that it did. 

(Paras 4, S'* 

Anno: Evidence Act, S. 167 N. 1, 6; Civil P. C., 
S. 107 N. 13, 14. 

(d) Constitution of India, Art. 226 — Writ of 
certiorari — When can be issued. 

A writ of certiorari cannot be granted to 
quash a decision of an inferior Court acting 
within its jurisdiction, on the ground that 
the decision is wrong. It is not open to the 
High Court to canvass the reasoning of the 
impugned decision, unless it can be shown 
that the authority which passed that order 
acted without jurisdiction, or in excess of it, 
or in violation of the principles of natural 
justice. AIR 1952 SC 319. Rel. on. (Para 7) 

The correct rule is that there must be an 
error apparent on the face of the record or 
of the order impugned; or that the error 
should be admitted in the face of the Court; 
and the error, must be an error of law which 
affects the jurisdiction of the tribunal. The 
mere fact that two views are possible on a 
question of fact would not be sufficient to 
hold that the order of the tribunal is bad 
and to justify the issue of a writ of certiorari 
to quash that order. Case law referred. 

(Para 10) 

(e) Constitution of India, Art. 226 — Proceed¬ 
ings within special jurisdiction — Issue of writ 
of certiorari. 

A writ of certiorari can be issued only in 
resoect of matters which are within the 
jurisdiction of the Hierh Court. Where an 
inferior Court is one of civil jurisdiction, but 
bv statute or custom it administers a law 


peculiar to its own forum, in respect of some 
particular matter and so possesses to this 
limited extent jurisdiction which the superior 
Court does not possess, certiorari will not 
issue to remove proceedings which come 
within that special jurisdiction. (Para 11 > 

(f) Constitution of India, Arts. 226, 227 — 
Scone of — Order of ad hoc tribunals. 

Per Narasimham J. : The limitations 
imposed on the High Court in exercising its 
powers of issuing a writ of certiorari under 
Alt. 226 may not apply with full force when 
the Court exercises its powers under Alt. 227. 
Article 227 seems to be wide enough to enable 
the High Court not only to set aside the order 
of the inferior tribunal in appropriate cases 
but also to give adequate relief where the 
circumstances of the case justify the exercise 
of this extraordinary power. The fact that 
the Tribunal is an ad hoc Tribunal and 
ceases to exist after giving its decision does 
not make any difference as regards the exer¬ 
cise of this power. (Paras 16, 17; 

H. Mohapatra and R. N. Misra, for Petitioner; 
P. V. B. Rao and B. Mohapatra, for Opposite 
Party. 

CASES REFERRED 

(A) (’52) AIR 1952 SC 192: 1952 SCR 583 (SC) 

(Prs 7, 10 15) 

(B) (’52) AIR 1952 SC 319: 1952 SCR 696 (SO 

(Prs 7, 10, 15* 

(C) (’52) AIR 1952 SC 179: 1952 SCR 519 (SC* 

‘ (Prs 7, 15* 

(D) (1952) 1952-1 All ER 122 (Prs 9, 10, 15* 

(E) (1922) 1922-2 AC 128: 91 LJPC 146 (Pr 9> 

(F) (1857) 1 H & N 703: 156 ER 1384 (Pr 11» 

(G) (’47) AIR 1947 PC 19: ILR (1947) 1 Cal 32 

(PC) (Pr 14 » 

(H) (’52) AIR 1952 Orissa 244: ILR (1951) Cut G03 

(Pr 16- 

(I) (’33) AIR 1933 Cal 132: 34 Cri LJ 299 (Pr 16* 

(J* (’28) AIR 1928 Pat 111: 105 Ind Cas 131 

(Pr 16* 

(K) (’51) AIR 1951 Assam 106: 52 Cri LJ 966 

(Pr 16) 

PAXICRAIII C. J. 

This case raises a short, but important point 
relating to the jurisdiction and powers of the 
High Court under Arts. 226 and 227 of the Con¬ 
stitution. 

(2) The petitioner states that in January 1952 
he had been returned as a member of the Orissa 
State Legislative Assembly, to represent the 
scheduled castes in the Berhampur Constituency. 
Opposite party No. 1, Mohan Nayak filed an 
election petition under S. 81. Representation of 
the People Act (Act 43 of 1951> challenging 
the validity of the election of the petitioner, 
along with some others his contention being that 
: he election cf returned candidates was void on 
the grounds stated in Ss. 100 and 101 of the said 
Act. The election petition filed by opposite party 
No. 1 was referred to a tribunal constituted under 
the Act, for trial and was registered as Election 
Case No. 4 of 1952. The Tribunal, by its order 
dated 17-3-1953. declared the election wholly void 
under S. 101(a), (b) and (c). Representation of 
the Poorer Act & directed that the present peti¬ 
tioner should be disqualified from being a member ol’ 
either the Parliament or the State Legislature, 
for a period of six years under S. 140 of the said 
Act. This order of the Tribunal was published 
on 26-3-1953 under S. 106 of the Act. The present 
petition was filed on 30-3-1953 under Arts. 226 and 
227 of the Constitution and we are asked to 
issue a writ of certiorari on the Election Tri- 
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bunal and quash its aforesaid decision in 
exercise of the powers vested in us under Art. 
226. 

(3) In an able argument presented by Mr. 
Mohapatra, learned counsel for the petitioner, 
two points have been pressed upon us. Firstly, 
that the Tribunal admitted inadmissible evidence &, 
therefore, acted in excess of its jurisdiction, 
secondly that apart from jurisdiction the reason¬ 
ing adopted by the tribunal is not such as to 
justify the conclusion drawn by them and that 
the order requires to be set aside on that ground. 

(4) As regards the first contention it has been 
assumed, for purposes of the proceedings in this 
case, that the language of Art. 227 is compre¬ 
hensive enough to enable this Court to exercise 
its powers of superintendence over the election 
tribunal. It is also fairly well-settled, and the 
position has not been seriously controverted, that 
superintendence would include judicial review, 
though it must be borne in mind that the power 
of superintendence is not unlimited and cannot 
be employed to correct every form of hardship. 
The ordinary rule is that the superior Court 
having power of superintendence would seldom 
interfere on questions affecting the merits of the 
decision except when the matter comes up on 
appeal. On the other hand every tribunal which 
has to decide rights after taking evidence, is 
amenable to the writ of certiorari. The Election 
Tribunal exercises judicial functions and is direct¬ 
ed to follow , the recognised law of procedure. If, 
therefore, any error of law or of procedure has 
been committed, the order can be brought up 
to the superior Court for being quashed. In this 
respect no distinction can be drawn between 
civil and criminal proceedings. Learned Counsel, 
therefore, contended that writ of ceitiorari is 
a more appropriate remedy under Art. 226, in 
a case of this kind. The question is whether 
such a remedy is available. 

(5) The mere fact that some evidence which 
mav not be strictly admissible has been admitted, 
is no ground for setting aside the decision of 
an inferior Court. Section 167, Evidence Act 
provides for such contingencies and says that 
improner admission of evidence is not itself a 
tT round for the reversal of a decision if it shall 
appear to the Court that, independently of the 
evidence objected to. there was sufficient evidence 
to justify that decision. 

The main attack of learned counsel is that 
the evidence of P. Ws. 7, 8 and 9 should not 
have been accepted. The tribunal, however, 
appears to have relied not only on the evidence 
of these three witnesses but also on the evidence 
of P. Ws. 12. 14. 24 and 25. in arriving at their 
conclusion that there had been a resort to coer¬ 
cion practised by one group over another. P. Ws. 
7. s, and 9 deposed that they were present at 
a meeting held at Sukincia and witnessed the 
to kin" of C solemn declaration and a decision. The 
tribunal regarded the taking of an oath before 
a deilv as an improbability and disposed of that 
part of the evidence as artificial. In discussing 
the value to be attached to the evidence of 
P. Ws. 7, 8 and 9 the Tribunal observed: 

“The intrinsic value of the evidence of P. Ws. 
7 8 and 9 lies in the fact that the ex-communi¬ 
cation of the Bouris of that village, as deposed 
to by them is admitted on respondent’s side 
as per the proceedings of the Tarini Hill meet¬ 
ing. (Ext. 27) . The cause for the 

ex-communication is the fact that the Bouris 
of Bhowanipur did not fall in line with the 


views of the other bouris of the Taluk in the 
matter of voting for respondents 1 and 2” 

The tribunal substantially accepted the case of 
the petitioner before them, that the other 
Bauris of Bhawanipur had been ex-communicated 
on account of their refusal to vote for the peti¬ 
tioner before us. After referring to the evidence 
given by some of the witnesses for the respondent, 
the tribunal held that 

“the evidence of P. Ws. 7 and 9 about the 
Sukinda meeting in the afternoon of the 20th, 
the taking of a decision of vote for respondents 
1 and 2 on the morning of the 21st December 
and the feeding of the Bauris on the night 
of 20th December, is worth believing.” 

It was quite within the competence of the tri¬ 
bunal to believe one set of witnesses in preference 
to another set. Moreover, as the tribunal have 
pointed out. there was other evidence on the 
point, namely the evidence of P. Ws. 12, 14, 24 
and 25 which evidence was probabilised by wit¬ 
ness No. 16 for respondent No. 1. We have gone 
through the evidence of some of these witnesses 
in order to satisfy ourselves whether there was 
anything inherently improbable or absurd in it 
so as to induce a Court to discard it altogether. We 
find no reason either to exclude the evidence or to 
disbelieve it. It is true that in appraising evi¬ 
dence different Judges may, at times, entertain 
different opinions, but even on an appeal the 
superior Court is bound to respect the findings 
of the trial Court on questions of fact. We are, 
therefore, unable to accede to the proposition 
that the mere admission of inadmissible evidence 
on an insignificant fact, is sufficient to warrant 
the conclusion that the tribunal w f as in error in 
taking the view 7 that they did. The first con¬ 
tention must therefore be overruled. 


(6) The second and the more important point 
debated before us is as to the function of this 
Court under Art. 226 and its power to issue a 
writ of certiorari and quash the order of the 
Tribunal. Learned counsel's argument is that 
the issue of a writ of Certiorari is not limited 
only to question of jurisdiction, and that the 
writ is far more extensive in its scope and am¬ 
plitude and would include the power to interfere 
even in a case where the reasoning adopted 
bv the Court or tribunal, or authority whose 
order is being impugned, is erroneous. 

(7) There have been two recent decisions of 
the Supreme Court in which the scope of Art. 
226 has been discussed. In —‘Veerappa Pillai 
v. Raman and Raman Ltd.’, reported in AIR 
1952 SC 192 (A) it was held that the writs referr¬ 
ed to in Art. 226 are intended to enable the 
High Court to issue them 


in grave cases where the subordinate tribunals 
or bodies or officers act wholly without jurisdic¬ 
tion or in excess of it. or in violation of the 
principles of natural justice, or refuse iO exei- 
cise a jurisdiction vested in them or there is 
an error apparent on the face of the recoia. 
and such act or omission or error or excess ha* 
resulted in manifest injustice. However exten¬ 
sive the jurisdiction may be, it is not so wane 
or large as to enable the High Court to con¬ 
vert itself into a Court of appeal and examin< 
for itself the correctness of the decision im¬ 
pugned and decide what is the proper view to 
be taken or the order to be made.” 
ie Question whether the wrrits mentioned n 
*t. 226 are analogous to the writs issued b 
lglish Courts subject to all the lin ^ ltatl p^ rts 
strictions imposed on them by those C 
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did not directly arise in that case; and the ques¬ 
tion whether the High Court is at liberty to 
issue any suitable directions or orders or writs, 
untrammelled by any conditions if the interests 
of justice so required it, was left open. 

In — ‘Ibrahim Aboobakar v. Custodian 
General of Evacuee Property New Delhi’, reported 
in AIR 1952 SC 319 (B), the Full Court ruled 
that a writ of certiorari cannot be granted to 
quash a decision of an inferior Court acting 
within its jurisdiction, on the ground that the 
decision is wrong. It was laid down that 

“it must be shown before such a writ is issued 
that the authority which passed the order 
acted without jurisdiction or in excess of it, or in 
violation of the principles of natural justice. 
Want of jurisdiction may arise from the nature 
of the subject-matter so that the inferior 
Court might not have authority to enter on the 
inquiry or some part of it. it may also arise 
from the absence of some essential preliminary, 
or upon the existence of some particular facts 
collateral to the actual matter which the 
Court has to try and which are conditions 
precedent to the assumption of jurisdiction by 
it. But once it is held that the Court has 
jurisdiction, but while exercising it, it has made 
a mistake, the wronged party can only take the 
course prescribed by law for setting matters 
right, inasmuch as a Court has jurisdiction to 
decide rightly as well as wrongly.” 

In view of this categorical statement of the law 
by the Supreme Court, it is no longer open to 
us to canvass the reasoning of the impugned 
decision, unless it can be shown that the autho¬ 
rity which passed that order acted without juris¬ 
diction, or in excess of it, or in violation of the 
principles of natural justice. 

This was only a reiteration of the principle 
laid down in an earlier case reported in — 
‘Parry and Co., Ltd. v. Commercial Employees 
Association Madras’, AIR 1952 SC 179 (C). In 
that case. Mukherjee J., while setting aside an 
order of the Madras High Court, observed: 

“The Commissioner was certainly bound to 
decide the question, & he did decide that. At the 
worst, he may have come to an erroneous con¬ 
clusion, but the conclusion is in 'respect of a 
matter which entirely lies within the jurisdic¬ 
tion of the Labour Commissioner to decide it, 
and it docs not relate to anything collateral, 
an erroneous decision upon which might affect 
his jurisdiction. The records of the case do not 
disclose any error apparent on the face of the 
proceeding or any irregularity in the procedure 
adopted by the Labour Commissioner which 
goes contrary to the principles of natural 
justice.” 

(8) It may thus be taken as well settled so far 
as Indian Courts are concerned, that a writ of 
certiorari will not issue merely on the ground 
that the tribunal came to an erroneous conclu¬ 
sion unless it also aifects its jurisdiction. It is 
not seriously contended before us that the election 
tribunal has no jurisdiction to decide whether 
a corrupt practice had been indulged in, in this 
case. The reasoning adopted by the tribunal 
may or may not be appealing, that has no rele¬ 
vancy but the tribunal had certainly jurisdiction 
to decide the matter one way or the other. There 
is no appeal provided under the Representation 
of the People Act, and the functions of an 
appellate Court cannot be extended to proceed¬ 
ings where the propriety of the issue of a writ 
is under consideration. 


(9) Great stress was laid by learned counsel 
on a recent decision of the Court of Appeal in 
England, in — ‘R. v. Northumberland Compen¬ 
sation Appeal Tribunal’, reported in 1952-1 All 
ER 122 (D). In that case there was an error of 
law apparent on the face of the record and 
certiorari was the only remedy available to cor¬ 
rect that error. Denning L. J. observed: 

“If the tribunal does state its reasons and 
these reasons are wrong in law certiorari lies 
to quash the decision.” 

It is this observation which forms the sheet 
anchor of learned counsel's argument. But it 
should be remembered that the facts of that 
case justified the above observation: and it should 
not be taken to be of universal application. It 
was a mistake of law that the tribunal com¬ 
mitted in that case, and the tribunal also ad¬ 
mitted it before the Court of King’s Bench. I 
am willing to accede to the proposition that, 
in a supervisory capacity, this Court has juris¬ 
diction to control all inferior tribunals to see 
that they observe the law. But in order to 
justify interference the error of law must be 
apparent. Even in such cases the Superior Court 
does not substitute its own views lor those of 
the tribunal as a Court of Appeal would do. It 
leaves it to the tribunal to hear the matter again 
and, in a proper case may command it to do so. 
If the order of the tribunal is a ‘speaking order’, 
and gives reasons for its judgment, the Court 
of King’s Bench would on certiorari enquire into 
its correctness and if the reasons were wrong 
quash the decision. The superior Court is bound 
by the record and is to see that the inferior 
Court has not transgressed its jurisdiction. It can¬ 
not, and will not interfere if what has been done 
is within jurisdiction. The supervision is, there¬ 
fore, confined to two points; one is the area of 
the inferior jurisdiction and the qualifications and 
conditions of its exercise; and the other is the 
observance of the law in the course of its exercise 
— *Rex v. Nat Bells Liquors Ltd.’, 1922-2 AC 128 
(E). After discussing instances where the writ of 
certiorari was issued in civil and criminal matters 
and orders of statutory tribunals and arbitrators 
Denning L. J. summed up his review as follows : 

“It will have been seen that throughout all the 
cases there is one governing rule — certiorari is 
only available to quash a decision for an error 
of law. if the error appears on the face of the 
record.” 

It was accordingly held that an error openly ad¬ 
mitted in the face of the Court as was done in 
that case — as well as an error that appears on 
the face of the record can be corrected by cer¬ 
tiorari — Morris L. J. did not go so far as that 
and sounded a note of caution. The Lord Justice 
observed at p. 133 of the report : 

“It is plain that certiorari will not issue as the 
cloak of an appeal in disguise. It does not lie 
in order to bring up an order or decision for 
rehearing of the issue raised in the proceedings. 
It exists to correct an error of law where re¬ 
vealed on the face of an order, or decision, or 
irregularity or absence or excess of jurisdiction 
where shown.” 

(10; It was pointed out that the above decision 
of the Court of Appeal in 1951 was not brought 
to the notice of their Lordships of the Supreme 
Court when — ‘Verrappa Pillai’s case (A)’ and — 
‘Ebrahim Aboo Bakar's case (B)’, were before 
them. That may be so, but I do not think that 
the principle enunciated by their Lordships of 
the Supreme Court is. in any way affected by the 
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decision of the Court of Appeal in — ‘R. v . 
Northunberland Compensation Appeal Tribunal 
)D»*. The correct rule, as I understand it, is that 
there must be an error apparent on the face of 
the record or of the order impugned; or that the 
error should be admitted in the face of the Court; 
and the error, must be an error of law which 
affects the jurisdiction of the tribunal. The mere 
^ct that two views are possible on a question 
of fact would not be sufficient to hold that the 
order of the tribunal is bad and to justify the 
issue of a writ of certiorari to quash that order. 

(11) It must also be pointed out that when the 
superior Court quashes an order of the tribunal 
on the ground of an apparent error of law, in a 
proceeding like this, it has no jurisdiction to sub¬ 
stitute its own decision. All that it can do is to 
send back the record to the tribunal for their 
final order. Learned counsel for the petitioner 
wanted us merely to record an order that the 
decision of the tribunal is quashed. But such an 
order would leave the election petition itself un¬ 
disposed of. Even if we discovered any error of 
law it may well be that we may remit it to the 
tribunal for a fresh disposal, after expressing our 
opinion that the order pronounced by the tribunal 
is wrong in law. But it does not lie in our power 
lo make a declaration that the election of the 
petitioner is valid, or to make a declaration that 
there was no corrupt practice resorted to by the 
petitioner. Such a declaration can only be given 
by the tribunal set up in accordance with the pro¬ 
visions of the Representation of the People Act. 

The petitioner before the tribunal, in the elec¬ 
tion case was one Mohan Nayak (who is opposite 
party No. 1 in the present proceeding) and he 
prayed for a declaration by the tribunal that he 
and opposite party No. 3 had been duly elected. 
Is it within the competence of this Court to give 
such a declaration? And can we set aside the 
election of the petitioner before us and opposite 
party No. 2 on the ground that there was no free 
election? These are matters entirely within the 
exclusive jurisdiction of the election tribunal and 
it is that body alone which, under the law, is 
competent to decide. When the rule nisi was 
issued in this case the tribunal had ceased to 
function and the records were sent for from the 
Court of the District Judge, in whose custody they 
are kept under S. 103, Representation of the 
People Act, 1951. In such circumstances, even if 
we issue a writ of certiorari we are unable to 
direct the tribunal to resume their proceedings — 
(per Bramwell B.,) — in — ‘Weston v. Sneyd’ 
(1857) 1 H & N 703 (F). This would be an addi¬ 
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province of the election tribunal and it would ap¬ 
pear from the above quotation that a writ of 
certiorari will not lie. 

(12) On a consideration of the above principles 
I would direct that the petition should be dis¬ 
missed, but would not mulct the petitioner with 
costs. 

NARASIMHAM J. : 

(13) I agree that the petition should be dis¬ 
missed without costs. 

(14) The petitioner invoked the jurisdiction of 
this Court not only under Art, 226 of the Consti¬ 
tution but also under Art. 227. The order under 
challenge is that of the Election Tribunal, Ganjam, 
Nayagarh, which set aside the petitioner’s election 
mainly on the ground that the petitioner was 
guilty of corrupt practice or undue influence, 
coercion and intimidation. The petitioner is a 
member of the scheduled castes (Bauris). He was 
appointed as the headman of the Bauris by a 
solemn ceremony held shortly before the date of 
the last election from Berhampur constituency. 
The Tribunal believed the opposite-party’s (No 1) 
version that oil the 20th and 21st of December, 
1951 a meeting of the Bauris of the locality was 
held in a tope near the temple of Narshingha 
Mohapravu at village Sukinda and a solemn deci¬ 
sion was taken to the effect that all Bauris should 
vote for the petitioner on pain of excommunica¬ 
tion and fine to those who did not follow this 
decision. The Tribunal also believed the evidence 
led on the side of the opposite party to show that 
the aforesaid decision was communicated to all 
the Bauris of the constituency through their res¬ 
pective Mutha heads and Bholo Bhais. Though 
there was no direct evidence to show that any 
Bauri voter was coerced into giving his vote to 
the petitioner cn account of this threat of ex¬ 
communication and fine, there was evidence be¬ 
fore the Tribunal to establish the fact that many 
cf the Bauri Voters who originally agreed to give 
their votes to opposite-party No. 1 suddenly chang¬ 
ed their mind and gave their votes to the peti¬ 
tioner. There was also some evidence before Tri¬ 
bunal to the effect that some of the Bauris of 
village Bhabanipur (vide the evidence of P. Ws. 

7, 8 and 9) who did not follow the caste mandate 
mentioned above were subsequently excommuni¬ 
cated. An attempt was made on the side of the 
opposite party to show by evidence that the ex- 
communication of those Bauris was due to other 
reasons. But the Tribunal did not accept that 
evidence. There was, however, the evidence of 
two witnesses (P. Ws. 24 and 32) to show that 


tional reason for refusing to grant the relief 
prayed for by the petitioners. In this connexion, 
I would quote a passage from Halsbury (Vol. IX, 
Second Edition, p. 854, para 1445) : 

“Certiorari will not be granted where, if the writ 
were subsequently quashed, the inferior Court 
could not be ordered by a writ of procedendo 
to resume the proceedings.” 

Paragraph 1447 says : 

“Where an inferior Court is one of Civil Juris¬ 
diction, but by statute or custom it administers 
a law peculiar to its own forum, in respect of 
some particular matter and so possesses to this 
limited extent jurisdiction which the superior 
Court does not possess, certiorari will not issue 
to remove proceedings which come within that 
special jurisdiction.” 

This shows that writ can be issued only in respect 
of matters which are within the jurisdiction of 
this Court. A declaration about the validity or 
otherwise of an election is exclusively within the 


at public meetings held at two places the Bauris 
were informed of the decision of their caste and 
threatened with excommunication and fine if 
they did not vote for the petitioner. The tribunal 
also relied on the evidence led by opposite party 
No. 1 to the effect that the Bauri voters (who 
were not called as witnesses before the Tribunal) 
informed him and his supporters that they dared 
not vote for them in view of the caste mandate. 
This piece of evidence was challenged as being 
hearsay and consequently inadmissible. The Tri¬ 
bunal, however, relied on — ‘Bibhabati Devi v. 
Ramendra Narayan’, AIR 1947 PC 19 (G) and held 
that the reasons given by the Bauris who were 
not voting for opposite party No. 1 would be ad¬ 
missible even though those Bauris were not cited 
as witnesses in the proceeding. Mr. Mohapatra 
strenuously contended that this view of the Tri¬ 
bunal was wrong in law and that the entire find¬ 
ing on the question of undue influence, coercion 
and intimidation was vitiated by the same. As¬ 
suming, without deciding that the statements 
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made by those Bauris who were not witnesses in 
the cases as to why they changed their mind and 
refused to vote for opposite party No. 1 are inad¬ 
missible, as hearsay, there is still some evidence 
on the basis of which the Tribunal was justified 
in coming to a finding about undue influence, 
coercion and intimidation. The meeting of the 
Bauris on the 20th and 21st December, 1951, and 
the resolution to vote for the petitioner on pain 
of excommunication and fine have been proved 
by direct evidence which has been accepted. 
Similarly, the fact that the threat of excommu¬ 
nication and fine was disseminated amongst all 
Bauris of the constituency was proved by the evi¬ 
dence of two witnesses who spoke about two in¬ 
stances of such dissemination. There was also 
direct evidence before the Tribunal to show 
that though many Bauris originally desired to 
vote for opposite party No. 1 they later on chang¬ 
ed their mind and refused to vote for him. Doubt¬ 
less, there may not be direct evidence to show 
the reasons why the Bauris changed their mind. 
But on the aforesaid pieces of evidence a Court 
of fact like the Tribunal was justified in coming 
to a fair inference that the sudden change in the 
attitude of the Bauris of the locality was caused 
by threat of excommunication and fine as decid¬ 
ed in the meeting of their caste held on the 20th 
and 21st December, 1951. 

(15) The extent of the jurisdiction of this Court 
under Art. 226 to interfere with the order of the 
Tribunal was canvassed at some length. My Lord 
has referred to the decisions cited in this connec¬ 
tion, especially the recent decisions of their Lord- 
ships of the Supreme Court in — ‘AIR 1952 SC 
192 (A)’; — ‘AIR 1952 SC 319 (B)’ and — ‘AIR 
1952 SC 179 (C). It was urged by Mr. Mohapatra 
that those decisions may require revision in view 
of the decision of the Court of Appeal in — 
4 1952-1 All ER 122 (D)\ where the previous view 
held in England regarding the limited nature of 
the Jurisdiction under certiorari was slightly modi¬ 
fied and it was held that certiorari to quash the 
decision of statutory Tribunal lay, not only where 
the Tribunal had exceeded its jurisdiction, but 
also where an error of law appeared on the face 
of the record. This decision was perhaps not cited 
before their Lordships of the Supreme Court in 
the aforesaid decisions. It is, however, for their 
Lordships of the Supreme Court to decide in an 
appropriate proceeding whether the powers of the 
High Court under Art. 226 in an application for 
the issue of a writ of certiorari are wider than 
what they have been pleased to lay down in the 
three decisions mentioned above. 

(16) The petitioner has relied on Art. 227 also. 
That Article has not yet come up for construc¬ 
tion before their Lordships of the Supreme Court. 
Hence, I see no reason why the view taken by 
a Division Bench of this Court regarding the 
scope of that Article in — ‘Jadumani Behara v. 
Jadumani Sahu’, AIR 1952 Orissa 244 (II), should 
not be followed. The Election Tribunal is un¬ 
doubtedly a judicial tribunal and it clearly comes 
within the scope of the superintending powers of 
this Court under Art. 227. In that case it was 
held relying on — ‘Manmatha Nath v. Emperor’, 
AIR 1933 Cal 132 (I); — ‘Mt. Maharup Kuer 

v. Mahabir Singh’, AIR 1928 Pat 111 (J) 
and — Tsrail Khan v. State’, AIR 1951 Assam 
106 (K), that though this Court will not consti¬ 
tute itself into a Court of Appeal it may inter¬ 
fere if the order of the Tribunal is bad on the 
face of it or with a view to prevent obvious mis¬ 
carriage of justice where the lower Court has act¬ 
ed in abuse of its jurisdiction. 


The limitations imposed on this Court in exer¬ 
cising its powers of issuing a writ of certiorari 
under Art. 226 may not apply with full force 
when the Court exercises its powers under Art. 
227. 

(17) In the aforesaid Division Bench decision 
of this Court, the order of the Election Tribunal 
constituted under the Orissa Municipal Act, 1950 
(Ss. 21 to 24) was set aside and final orders were 
passed granting the relief asked for. Art. 227 seems 
to be wide enough to enable this Court not only 
to set aside the order of the inferior Tribunal 
in appropriate cases but also to give adequate re¬ 
lief where the circumstances of the case justify 
the exercise of this extraordinary power. The fact 
that the Tribunal is an ad hoc Tribunal and 
ceased to exist after giving its decision does not 
make any difference as regards the exercise of 
this pov. 7 er. 

(18) This question, however, is somewhat aca¬ 
demic in the present case because even if it is 
assumed that our powers under Art. 227 are wider 
than those under Art. 226 I am not satisfied that 
the petitioner has made out a case for interfer¬ 
ence.* The only substantial point of law that was 
urged was the erroneous view taken by the Tri¬ 
bunal as regards hearsay evidence. I have already 
shown that even if that is excluded there was 
still some evidence which would justify the find¬ 
ing of the Tribunal. There is thus absolutely no 
case for interference with the order of the Tri¬ 
bunal. 

A/D.R.R. Petition dismissed. 
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Pitamhari Dibya, Petitioner v. Chandra¬ 
sekhar Praharaj and others, Opposite-Parties. 

Supreme Court Appeal No. 14 of 1953, D/- 
1-9-1953. 

(a) Civil P. C. (1908), O. 45 R. 7 — Exten¬ 
sion of time — (Supreme Court Rules (1950), 
O. 12 R. 3). 

A rule of procedure fixing time should 
ordinarily be held to be obligatory and can¬ 
not, without Strong reasons, be deemed to 
be directory unless the power of extending 
the time is given to the Courts. It would 
therefore appear that the Court has no dis¬ 
cretion to extend the time beyond 150 days 
prescribed under O. 45 R. 7. But the Court 
is bound to give effect to the rule of the 
Supreme Court in preference to the provi¬ 
sions of the Civil Procedure Code when a 
conflict between the two arises. Therefore, 
the Court has power to extend the time 
by virtue of the express provision in R. 5 
of the Supreme Court Rules. But this po¬ 
wer should be exercised with great cau¬ 
tion only where there are cogent reasons 
for doing so. (Paras 4 and 6) 

Anno: C. P. C., O. 45 R. 7 N. 7 Pts. 8 to 13. 

(b) Civil P. C. (1908), O. 45 R. 7 — Date 
of decree. 

There is no warrant for excluding the 
time occupied in getting a certified copy of 
the decree. (Para 7) 

Anno: C. P. C., O. 45 R. 7 N. 3. 

(c) Civil P. C. (1908), O. 45 R. 7 — Reason 
of Rule. 

The reason of the rule appears to be to 
expedite Supreme Court appeals and to 
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minimise the time occupied in satisfying 
the preliminary requirements. (Para 8) 
Anno: C. P. C., O. 45 R. 7 N. 2. 

(d) Civil P. C. (1908), O. 45 R. 7 Proviso 1 

— “At the time of granting the certificate”. 

The expression “at the time of granting 
the certificate” in the proviso should be 
read as being limited to the time when 
the Court orders the issue of a certificate. 

a ^ (Para 8) 

Anno: C. P. C., O. 45 R. 7 N. 6. 

(e) Civil P. C. (1908), O. 45 R. 7, Proviso 1 

— Substitution of property security. 

Obiter : The averment that the applicant 
expected to raise money by mortgaging 
certain properties and the creditor declined 
to advance a loan at the last moment can¬ 
not be accepted as sufficient excuse for the 
delay in filing the application for substitu¬ 
ting property security in place of cash secu¬ 
rity. (Para 9) 

Anno: C. P. C 0 O. 45 R. 7 Notes 6 and 7. 

H. Mohapatra and R. N. Misra, for Petitioner; 
C. M. Aharya, V. Pasayat, B. N. Misra and G. 
K. Misra, for Opposite Parties. 

CASES REFERRED: 
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of the decree being stayed. On 20-7-53, the peti¬ 
tioner again applied for permission to give property 
security for the other half of the costs of the op¬ 
posite party, and was granted one month’s time to- 
furnish property security for the unpaid half of 
the costs. On 6-8-53 the petitioner again applied 
for extension of time, fixed for depositing the costs 
of the opposite parties incurred in the lower court 
and we granted time accordingly till 10-8-53. On 
that date the petitioner filed the present applica¬ 
tion under Order 45 Rule 7, Civil P. C., praying 
that she be permitted to furnish property security 
for the costs of the respondent in lieu of cash or 
government securities. 

This was, obviously a prayer to substitute proper¬ 
ty security for the costs of the respondent in the 
Supreme Court appeal, as contemplated in Order 
45, Rule 7; and not the costs of the plaintiff al¬ 
ready incurred in this court and in the trial court. 
The petitioner also tendered a draft security bond 
executed by one Jagabandhu Misra for Rs. 4000/.- 
to meet the costs of the respondent that may be 
awarded by the Supreme Court. There is no se¬ 
parate prayer for extension of time for depositing, 
or for acceptance of security for depositing the 
printing costs. Paragraph 11 of the petition states 
that 


(A) (’53) AIR 1953 Orissa 315: (FA No 11 of 
1947 (Ori)) (Pr 1) 

'(B) (1881) 8 QBD 9: 51 LJQB 110 (Pr 4) 

(C) (’83-84) 11 Ind App 7: 10 Cal 557 (PC) 

(Pr 4) 

(D) (’38) AIR 1938 Mad 796: ILR (1938) Mad 

1007 (FB) (Prs 5, 9) 

(E) (’39) AIR 1939 All 299: ILR (1939) All 

549 (FB) (Pr 5) 

(F) (’39) AIR 1939 Pat 667: 19 Pat 123 (FB) 

(Prs 5, 9) 

(G) (’27) AIR 1927 Bom 217: 51 Bom 430 (FB) 

(Pr 5) 

(H) (’50) SCA No 9 of 1950 (Orissa) (Prs 5, 9) 

(I) (’50) AIR 1950 Cal 318: 54 Cal WN 476 

(Pr 5) 

(J) (’31) AIR 1931 Bom 278: 132 Ind Cas 438 

(Pr 5) 

(K) (TO) 14 Cal WN 420: 5 Ind Cas 844 (Pr 7) 

(L) (’29) AIR 1929 Pat 431: 123 Ind Cas 769 

(Pr 8) 

(M) (’26) AIR 1926 Rang 44: 94 Ind Cas 590 

V ' (Pr 8) 

(N) (’25) AIR 1925 Mad 449: 48 Mad 559 (Pr 8) 

(O) (’39) 1939-2 Mad LJ 521 (Pr 8) 

PANIGRAHI C. J.: 

In this appeal the petitioner has filed an appli¬ 
cation under Rule 7 of Order 45, Civil P. C. and 
prays for permission to give property security in 
lieu of cash or Government securities. In order 
fully to appreciate the nature of this application a 
statement of the facts is necessary. The judgment 
of this Court in — ‘Chandrasekhar Praharaj v. 
Pitambari Dibya’, A. I. R. 1953 Orissa 315 (A); 

against which leave to appeal was sought was de¬ 
livered on 28-1-53, decreeing the suit filed by the 
opposite parties. On 10-3-53, the petitioner ap¬ 
plied for a certificate that the value and nature 
of the suit fulfilled the requirements of Section 110, 
Civil P. C. On 21-4-53 a Bench of this Court order¬ 
ed the Issue of a certificate as the requirements of 
Section 110 had been satisfied and two days later 
the certificate was signed by the learned Judges 
who ordered the issue of the same. 

The petitioner thereafter moved the Court for 
stay of execution of the decree and we directed that 
half the costs incurred by the opposite parties in 
the lower court as well as in the appeal should be 
deposited as a condition precedent to the execution 


“the petitioner is an old lady and has already 
deposited more than Rs. 3000/- in pursuance of 
this Honourable Court’s orders and that she has 
to deposit another Rs. 1750/- as estimated print¬ 
ing costs. She is not in a position to raise the 
necessary funds for furnishing security.” 

It is difficult to guess what the petitioner meant 
by alleging that she was not in a position to raise 
money for furnishing security. It would appear, 
however, from the order passed by the Court on 
18-5-53 that the petitioner made an oral application 
for extending the time for depositing printing costs. 
The Court’s order No. 15 dated 18-8-53 says: “The 
appellant prays for one month’s time for deposit¬ 
ing the printing costs.” The petition for substitut¬ 
ing property security in lieu of cash or Government 
security came up on 24-8-53 and was argued on 
26-8-53. 

(2) The questions for consideration are: 

(i) Whether the Court has the option to extend 
the time beyond the period fixed by Order 45, 
Rule 7 of Civil P. C.: and 

(ii) Whether the application filed on 10-8-53 for 
substitution of property security in place of 
cash security is competent. 

(3) Order 45, Rule 7 lays down that 

“Where the certificate is granted, the applicant 
shall, within 90 days or such further period, not 
exceeding 60 days, as the Court may upon cause 
shown allow from the date of the decree com¬ 
plained of, or within 6 weeks from the date of 
grant of certificate, whichever is the later date, 

(a) furnish security in cash or in government 
securities for the costs of the respondent, and 

(b) deposit the amount required to defray the 
expenses of translating, transcribing, indexing 
and printing and transmitting to the Supreme 
Court a correct copy of the whole record of the 

suit. provided that the Court at the time 

of granting the certificate may, after hearing any 
opposite party who appears, order on the ground 
of special hardship that some other form of secu¬ 
rity may be furnished. Provided further that 
no adjournment shall be granted to the opposite 
party to contest the nature of such security. 

The rule clearly lays down that the applicant shall 
furnish security in cash or in Government securi¬ 
ties for the costs of the respondent within 90 days> 
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or within such period thereafter not exceeding 60 
days from the date of the decree complained of, or 
within 6 weeks from the date of grant of certifi¬ 
cate whichever is the later date. The certificate 
was granted on 21-4-53 and the last date for fur¬ 
nishing the security expired on 6-6-53. It is ap¬ 
parent that 90 days expired on 28-4-53 and the 
period of 150 days after the decree also expired on 
28-6-53. The petitioner is undoubtedly entitled 
to the later date of the two, and should have fur¬ 
nished security on or before 29-6-53. 

(4) The petitioner now prays for extension of time 
for furnishing security and for permission to offer 
property security in lieu of cash or Government 
security. The second prayer is governed by the 
first proviso to Rule 7 of Order 45, Civil P. C. which 
says that the Court at the time of granting the 
certificate may order on the ground of special 
hardship that some other form of security may be 
furnished. On a plain reading of this Rule, it 
would appear that the Court has no discretion to 
extend the time beyond 150 days prescribed under 
that Rule, or to consider the propriety of taking 
alternative security at any time after the grant of 
the certificate under that rule. A rule of procedure 
fixing time should ordinarily be held to te obliga¬ 
tory and cannot, without strong reasons, be deem¬ 
ed to be directory unless the power of extending 
the time is given to the Courts — ‘See Barker v. 
Palmer (1881) 8 Q. B. D. 9 (B)\ The corresponding 
Section 602, Civil P. C. of the year 1882 was as fol¬ 
lows : 

“If the certificate be granted, the applicant shall, 
within 6 months from the date ol the decree 
complained of, or within 6 weeks from the grant 
of the certificate, whichever is the later date, 

(a) give security for the costs of the respondent.” 

It was held by the Judicial Committee in — ‘Bur- 
jore v. Mst. Bhagana’, 11 Ind App 7 (PC) (C) that 
these words relating to the giving oi security were 
directory only, and were not to be departed from, 
without cogent reason. 

(5) The question whether the Court has the 
power to extend the time under Order 45 Rule 7, 
Civil P. C. has been the subject-matter of a number 
of conflicting decisions of the various High Courts 
and the trend of the latest decisions is in favour 
of the Court's power to extend the time, provided 
there are cogent reasons lor the exercise of that 
power. See — ‘Ramayya v. Lakshmayya’, AIR 
1938 Mad 796 (FB) (D); — ‘Bishnatn Singh v. 
Court of Wards Estate, Sri Ram Chandra Naik 
Kaliya’, A. I. R. 1939 All 299 (FB; (E); — ‘Lachme- 
shwar Prasad v. Girdharilal’, A. I. R. 1939 Pat 667 
(FB) (F); — ‘Nilkant Balwani v. Sachidanand 
Vidya Narsimha’, A. I. R. 1927 Bom 217 (FB) (G) 
and an unreported decision of this Court in ‘S. C. A. 
No. 9 of 1950 (PI)’. The only decision to the contrary 
is that reported in — ‘Purnendu Nath v. Radha 
Kanta Jew’, A. I. R. 1950 Cal 318 (I) but that deci¬ 
sion proceeded on the principle of ‘stare decisis’ 
in holding that the Court had no power to extend 
the time for making the deposit. 

In that case, the amount required to defray the 
expenses of printing and translating had been de¬ 
posited and properly security was tendered within 
time, though not at the time of granting the certi¬ 
ficate. Their Lordships held, in the peculiar cir¬ 
cumstances of that case, that it could allow a differ¬ 
ent security if it was tendered within the time per¬ 
mitted in Order 45 Rule 7 provided the justice of 
the case required it. The Bombay High Court also 
allowed substitution of property security in the 
case reported in — 'Revanshidaya Sangaya v. Gud- 
naya Ningaya’, AIR 1931 Bom 278 (J) where the 
appellant was a minor and the properties of his 
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natural father and guardian had been attached 
hi execution of a decree. 

That was regarded as a special feature which 
justified the extension of time. It does not appear 
from that report whether the offer of property 
security was made within 150 days or beyond that 
period, as prescribed in Order 45, Rule 7, Civil P. C. 
That decision is no authority for the position taken 
by the petitioner in the instant case that she can- 
come to Court at any time after the grant of the- 
certificate and after the period prescribed by O. 
45, Rule 7, Civil P. C. 

(6) It will be noticed that Order 45 does not 
make any provision for failure of the appellant to 
furnish security, as required, within time. None 
of the rules ol' the Order says that the certificate 
shall be cancelled if the deposit is not made with¬ 
in time. This power is expressly conferred on the 
Court by Order 12, Rule 3, Supreme Court Rules, 
1950, which says: 

“Where an appellant having obtained a certifi¬ 
cate from the High Court fails to furnish securi¬ 
ty or make the deposit required, the Court may. 
on its own motion or on an application in that, 
behalf made by the respondent’s counsel, cancel 
the certificate or give such directions as to the 
costs of the appeal and the security entered 
into by the appellant as it shall think fit- 
and should make such further order or other order 
as the justice of the case requires.” 

It was strongly urged before us that the words 
“make such further order or other order as flic 
justice of the case requires” confer the power of 
extending the time beyond the limit fixed by R. 7! 
of Order 45. This contention, in my opinion, is; 
well founded ns we are bound to give effect to thej 
rule of the Supreme Court in preference to the 
provisions of the Civil Procedure Code when a con-' 
fliet between the two arises. Section 112, Civil 1 
P. C. expressly saves the power of the Supreme 
Court when it says that 

“nothing contained in the Code shall be deemed 
to interfere with any rules made by the Supreme- 
Court lor the time being in force lor the presen¬ 
tation ol' appeals to that Court or their conduct 
before that Court.” 

I am, therefore, inclined to accept the contention; 
that the Court has power to extend the time by 
virtue of the express provision in Rule 3 of the 
Supreme Court Rules. This rule is but a reproduc¬ 
tion ol' Rule 9 ol the Judicial Committee Rules 
which c:me into force on the same date, as the 
amended Rule 7 of Order 45, Civil P. C. It has^ 
therefore, been held in numerous decisions that 
the Court may. in exceptional cases, extend the 
time for depositing printing costs of the respon¬ 
dent. But this power should be exercised with! 
great caution only where there are cogent reasons 
lor doing so. 

(7) It was next urged that the date of the de¬ 
cree referred to in Rule 7 is the date when the de¬ 
cree was actually signed, namely, 10-3-53 and not 
the date of judgment. ‘'Date of Decree” is defin¬ 
ed in Order 20, Rule 7, Civil P. C. as follows: 

“The decree shall bear date, the date on which 
judgment was pronounced.” 

There is no warrant lor excluding the time occupied, 
in getting a certified copy of the decree as the 
language of the rule is clear beyond all doubt and! 
admits of no controversy : see — ‘Harendra Lai v. 
Sm. Hari Dasi Debi’, 14 Cal WN 420 (K). A re¬ 
ference may be made to Order 13, Rule 3, Supreme 
Court Rules which provides for appeals by special 
leave and says that the petition shall be accom¬ 
panied by a certified copy of the decree. Such. 
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exclusion may be allowed for getting a certified 
copy of the decree in the case of appeals by special 
leave. But Rule 7 does not speak of a certified 
copy of the decree and the prescribed time runs 
from the date of the decree only. I would, there¬ 
fore, hold that the time for the deposit expired on 
28-3-53, though the Court has the discretion to ex¬ 
tend the time in exceptional cases on grounds of 
hardship. 

(8» The next question is whether the petitioner 
is entitled to ask for substitution of property secu¬ 
rity for cash security four months after the certi¬ 
ficate was granted. The first proviso to Rule 7, 
Order 45, Civil P. C. confers the power upon the 
Court to accept some form of security other than 
cash, and this power is to be exercised “at the 
itime of granting the certificate.” The reason of 
the rule appears to be to expedite Supreme Court 
appeals and to minimise the time occupied in satis¬ 
fying the preliminary requirements. Under the 
old Section 602, Civil P. C., the time allowed was 
'six months for furnishing security for the costs 
of the respondent and depositing the printing 
costs. This period was reduced to 90 days with 
an option to the Court to extend the time upto 60 
days more. The proviso to Rule 7 was added by 
the amending Act 26 of 1920. 

Similar words are used in other provisions of the 
•Code indicating as to when a power vested in the 
Court should be exercised. Order 20, Rule 11 says 
that the Court may, for any sufficient reason, at 
the time of passing the decree, order that such 
payment of amount decreed, shall be postponed. 
Sub-rule (2) of Rule 11 says that this power can 
be exercised even after the passing of the decree, 
onlv with the consent of the decree-holder. Order 
21, Rule 11, similarly provides that the Court may, 
on the oral application of the decree-holder at the 
time of the passing of the decree, order immediate 
execution thereof by the arrest of the judgment- 
deb-or prior to the preparation of a warrant if he 
is within the precincts of the Court. 

The expression “at the time of granting the cer¬ 
tificate” in the proviso should therefore be read 
as being limited to the time when the Court orders 
5 the issue of a certificate. The language of the 
Code docs not either expressly or by implication, 
indicate that the Court can exercise this power,at 
any other time subsequent to the grant of the cer¬ 
tificate. The further proviso to the rule which 
says that no adjournment shall be granted to the 
opposite parties to contest the nature of such secu¬ 
rity would indicate that all these matters should 
be decided at the time of granting the certificate. 
Having regard to the addition of the proviso in the 
amended Rule 7, it appears to me that the object 
of the Legislature was to cut down the period un¬ 
necessarily occupied in presenting the appeal to 
the Supreme Court and to leave no discretion with 
the Court to extend the time beyond what is ex¬ 
pressly stated in the proviso. See — Kamaia 
Kanta Singh v. Bindhumukhi Dassi’, A. I. R. 1929, 
Pat 431 (L): — ‘Ma Sein v. Sit Paung\ AIR 1926 
Rang 44 (M); — ‘Arunachala Naiau v. S. R. Bala- 
krishna and Co.’. A. I. R. 1925 Mad 449 (N); and 
— ‘Sreeramamurty v. Rama Rao’, 1939-2 Mad LJ 
521 (O). I have, therefore, no hesitation in hold¬ 
ing that this application filed on 10-8-53, nearly 
four months after the certificate was granted, is 
incompetent, and that we have no power to enter¬ 
tain the application at this belated stage. 

(O'* Assuming we could, is this a fit case in which 
extension of time should be granted? I am unable 
to discover any cogent reason for doing so. In the 
Full Bench case reported in ‘AIR 1938 Mad 796 
<FB* (D), there was a delay of four days in mak- 
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ing the deposit and the circumstance in which the 
delay had occurred were beyond the control of the 
petitioners who were interested in small portions 
of the subject-matter of the appeal. The Full 
Bench accordingly condoned the delay. In — ‘S. C. A. 
No. 9 of 1950 (H)\ a Bench of this Court excused 
the delay of two days as the petitioner had the 
money ready with him and all that he did was to 
file the challan two days beyond time. In the Full 
Bench case reported in — ‘A. I. R. 1939 Pat 667 
(F)’; the printing costs in respect of — ‘F. C. A. 
No. 14 of 1939 had been tendered on the opening 
day after the long vacation and an application for 
extension of time to deposit the money was filed 
on the next day. 

In — ‘S. C. A. No. 10 of 1939 which was also de¬ 
cided in that case, the delay was said to be due to 
the fact that there was some difficulty in obtaining 
money. The Full Bench held that this was not a 
cogent reason why the Court should exercise its 
discretion and extend the time. The applicant be¬ 
fore us says that she expected to raise money by 
mortgaging certain properties and that the credi¬ 
tor declined to advance a loan at the last moment. 
This averment, even if true, cannot be accepted 
as sufficient excuse for the delay in filing the ap¬ 
plication for substituting property security in place 
of cash security. The petitioner should have 
known, when she asked for the certificate, whether 
she v/ould be able to make the necessary deposit 
towards printing costs and the costs of the respon¬ 
dent. 

If the Court had permitted her to give property 
security at the time of granting the certificate, it 
may be that the delay in furnishing security will 
be viewed with favour by the Court. The suffi¬ 
ciency of the security offered is not admitted and 
has to be tested which process is bound to occupy 
more time. The circumstances of the case disclose 
extreme negligence and inordinate delay on the 
part of the applicant in prosecuting the appeal. 

(10) We would accordingly hold that the peti¬ 
tioner has failed to furnish security or make 
the deposit required and would cancel the certifi¬ 
cate already ordered on 21-4-53. The stay of exe¬ 
cution of the decree is vacated. We make no order 
as to costs. 

(11) NARASIMHAM J.: I agree. 

A/VR.B. Order accordingly. 
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Chandrayya and others, Petitioners v. Mem¬ 
ber, Excise, Board of Revenue and another. 
Opposite Parties. 

O. J. C. Nos. 46 and 48 of 1953, D/- 29-9 


>53. 

(a) Bihar and Orissa Excise Act (2 of 1915), 
34 __ Grant of license — Nature of the Act. 

In putting the license of a liquor shop 
to auction the Collector is not performing 
any judicial or quasi-judicial act. He is 
not deciding any question of fact affecting 
the rights of parties. What he is doing is 
purelv an administrative act for securing 
excise revenue to the best advantage of the 
State. 1951 AC 66 (PC), Ref. ^ 

(b) Constitution of India, Art. 226 — Manda- 

ius — Issue of, to enforce contract -- (Bihar 

ad Orissa Excise Act (2 of 191 d), Ss. o4, 35). 

It is well settled that a right that accrues 
under a contract cannot be the subject of 
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mandamus. A writ of mandamus cannot be 
issued to carry out the terms of a contract. 

(Para 10) 

Thus where the petitioners bid at an auc¬ 
tion of license of certain liquor shops with 
the full knowledge of its terms and volun¬ 
tarily accept a provisional settlement, they 
have no right to invoke the jurisdiction of 
the High Court under Art. 226, as the 
alleged rights of the petitioners are mere¬ 
ly contractual. (Para 4) 

H. Mohapatra and R. N. Misra, * for Peti¬ 
tioners; Advocate-General and Asst. Govt. Ad¬ 
vocate, for Opposite Parties. 

CASE REFERRED : 

(A) (1915) 1951 AC 66: 54 Cal WN 833 (PC) 

(Pr 

MOHAPATRA J.: 

(O. J. C. 46/53) 

This is a petition under Art. 226 of the Con¬ 
stitution of India presented by the three peti¬ 
tioners with a prayer for issue of a writ of 
mandamus or any other direction that may be 
deemed fit by this Court in the following cir¬ 
cumstances: 

The licenses for the retail vend of country 
spirit at five places mentioned in the petition in 
the district of Koraput were put to auction for 
annual settlement by the Collector. One Upendra 
Senapati was granted license in respect of three 
places and one S. Narasimhulu in respect of the 

other two. The licenses were to expire on 31-3-53. 

For the year commencing on 1-4-53 the auction 
took place on 4-3-53 in respect of the above- 
mentioned five places for realising fees for the 
licenses for the retail vend of country spirit. The 
bid of petitioner 1 was accepted by the Collector 
lor the licenses of three places and the bids of 

petitioners 2 and 3 in respect of each of the 

other two places were also accepted by the Col¬ 
lector and accordingly on 30-3-53 licenses were 
granted to them for their respective shops for 
the period from 1-4-1953 to 31-3-1954. whereupon 
they are carrying on their business of selling 
■country spirit. They further submit that on 
9-3-1953, opposite party 1, that is, the Member, 
Board of Revenue (Excise) passed an ex parte 
order on an incompetent appeal filed by the two 
previous licensees that these shops should be put 
to auction again and the previous licensees would 
start the bid at a call of Rs. 3500 in respect of 
the five shops taken together. It is to be men¬ 
tioned here (hat these two previous licensees were 
in arrears to Government and under the Rules 
they were not allowed to bid at the auction 
where the petitioner’s bids were accepted. The 
Collector, therefore, passed an order on 30-3-1953 
that as desired by the Board the country spirit 
shops at those five places which were provisionally 
settled previously would be put to resale in a lot 
with a starting bid of Rs. 3500/- of Upendra 
Senapati and S. Narasimhulu and that the resale 
would take place on 10-4-1953. 

(2) The main ground on which the petitioners 
present the petition before us is that inasmuch 
as they were granted licenses for the year com¬ 
mencing on 1-4-1953, their rights under the 
licenses are complete and that further order for 
resale is in excess of jurisdiction of the Collector. 
The further ground taken by the petitioners is 
that the order passed by Opposite party 1 is 
incompetent. 

(3) The opposite parties have filed a counter 
to the effect that in fact the disputed five shops 
were put to auction individually on 4-3-1953; but 
as the reserved fees were not obtained the shops 


were ‘provisionally settled’ with the petitioners 
who were granted only provisional licenses. Simul¬ 
taneously with the making over of the provisional 
licenses to the present petitioners a notice of 
resale was also published to the effect that the 
five shops were to be put to auction again on 
10-4-1953 and that the opposite parties had pro¬ 
ceeded in accordance with law and the Collector 
had in the circumstances the power to put the 
shops to resale as the reserved fees were not 
obtained by the first auction. 

(4> It is clear from the records that in fact 
the bids of the petitioners on 4-3-53 were accepted 
by the Collector only provisionally and that 
the petitioners were not only aware of the posi¬ 
tion but accepted the position with their eyes 
open. The most important record is the settle¬ 
ment register wherein the particular settlements 
after auction are entered almost simultaneously 
with the settlement. It. appears from the settle¬ 
ment register that on 4-3-1953 the shops were 
settled with the petitioners provisionally and that 
the petitioners also consenting to the settlement 
put their signatures against the said entries. It 
is made further clear also that the licenses which 
were granted to the petitioners on the basis of 
which the petitioners have started their shops 
clearly show that they are provisional licensees. 
The petitioners accepted the licenses without any 
objection. Mr. Mohapatra, appearing on behalf 
of the petitioners, contends that at the time when 
the bid was accepted they (the petitioners) were 
not given to understand that it was only provi¬ 
sional. The contention does not stand to reason 
in view of the fact that the petitioners had 
signed the settlement register almost simul¬ 
taneously with the closure of the bid. In this 
connexion, we should refer to the Sale Notifica¬ 
tion laying down the terms subject to which the 
sale would be conducted and the shops would be 
settled. In para. 4 it is mentioned as follows: 

“The auction will be held subject to the follow¬ 
ing conditions: 

1. The Collector does not bind himself to 
accept the highest or any bid. It is open to 
the Collector, in exceptional cases (e.g., when 
adequate fee is not offered), to accept a bid 
provisionally subject to the confirmation of the 
same by the Commissioner of Excise.” 

XX XX 

The petitioners went to bid fully aware of these 
terms and when they voluntarily accepted the 
position that it was a provisional settlement with 
them, it does not seem to us that they have got 
the right to invoke our jurisdiction under Art. 
226, the alleged rights of the petitioners being 
merely contractual ones. 

(5) We will next refer to R. 109, Cl. (a) appear¬ 
ing at p. 140 of Vol. I of the Orissa Excise 
Manual — the Rules having been framed by the 
Board of Revenue under S. 90, Bihar and Orissa 
Excise Act, 2 of 1915. The Rule runs thus : 

“109. (a) The fees for licenses for the retail vend 
of the following intoxicants shall be fixed by 
auction subject to a reserved fee sanctioned in 
each case by the Commissioner: 

(1) Country spirit.” 

x x x x 

It is further made clear from the instructions 
issued by the Board of Revenue in para. 98 
appearing at p. 42 of Vol. Ill of the Orissa 
Excise Manual that 

“the licenses are put to auction subject to a 
reserved fee. previously sanctioned by the Com¬ 
missioner of Excise. This upset fee must be 
kept strictly confidential.” 
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This instruction seems to be on the basis of 
administrative policy and convenience. Para. 99 
ot the instructions shows that 

“when the sanctioned upset fee is not obtained 

in any case, the Collector. may, in his 

discretion, accept a lower fee provisionally, but 
the case must be reported to the Commissioner 
of Excise, and it must be understood that the 
settlement is not final.” 

From the above consideration, therefore, it 
appears to be clear that there is enough provision 
in law that the Collector is empowered to settle 
the licenses only provisionally when the reserved 
fees are not reached. Mr. Mohapatra contends 
that the petitioners were not aware of the 
reserved fees; but as we have indicated above, 
under the instruction as a matter of administra¬ 
tive policy it is quite reasonable that the reserved 
fee is kept confidential. But nevertheless the 
position being that the Collector has the power 
in law to settle provisionally, and when the peti¬ 
tioners had accepted the settlement as provisional 
and had acted upon that provisional license there 
is no case for invoking our jurisdiction under 
Art. 226, particularly when the petitioner’s rights 
are contractual rights. 

(6) Mr. Mohapatra takes up the further point 
that the order passed by the Member. Board of 
Revenue (Excise) in appeal on 9-3-1953 on the 
application filed by the two defaulting licensees 
Is incompetent and against the principles of 
natural justice that they were not given notice 
of it. We find that under the provisions of S. 8. 
Bihar and Orissa Excise Act, 1915, the Board of 
Revenue has got the general power of control 
over the Collector and further that in cases 
where reserved fee is not reached the power to 
sanction is also provided for. If, therefore, as 
desired by the Board, the Collector ordered a 
resale when the first sale was provisional no 
principle of natural justice is contravened. In 
consideration of these circumstances, therefore, 
we find that there is no merit in this petition. 
The petition, therefore, is dismissed with costs. 
Hearing fee is assessed at Rs. 100/- (one hundred 
rupees). 

O. J. C. No. 48/53. 

(7) This petition is also on similar facts and 
involves the same questions. This case is in 
respect of the retail vend of country spirit for 
the year 1953-54 at Bajrakabat in the town of 
Cuttack. Here also the petitioner obtained the 
provisional license and there was an order for 
fresh auction under same circumstances. The 
case is fully covered by the judgment passed in 
O. J. C. No. 46/53. The petition is, therefore, 
dismissed with costs. Hearing fee is assessed at 
Rs. 50/- (fifty rupees). 

PANIGRAHI C. J.: 

(8) I am of the same opinion and wouid like 
to add a few words. In putting the liquor shop 
to auction the Collector was not performing any 
judicial or quasi-judicial act. He was not deciding 
any question of fact affecting the rights of 
parties. What he was doing is purely an admini¬ 
strative act for securing excise revenue to the 
best advantage of the State. If he chose not to 
accept the bid of the petitioner it cannot be said 
that* he was deciding any right. What he did 
was primarily an administrative act subject to 
the control of the Board of Revenue. In a 
similar case where a license was cancelled by the 
Controller of Textiles, Ceylon, the Judicial Com¬ 
mittee held that the cancellation was purely an 
administrative act: see — ‘Nakuda Ali v. M. F. 
De S. Jayaratne’, 1951 AC 66 (A). 


A. I. 

(9) Counsel for the petitioner urged that he 
had acquired a contractual right under the pro¬ 
visional license granted to him. If that be so 
it is well settled that a right that had accrued 
under a contract cannot be the subject of 
mandamus. It has not been shown that the 
Collector was under any duty to accept the bid 
of the petitioner in which case the question of 
appropriateness of a writ of mandamus could be 
considered. But if it be merely a contractual right 
mandamus will not issue to carry out the terms 
of the contract. 

A/D.R.R. Petition dismissed. 
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PANIGRAHI C. J. AND MOHAPATRA J. 

Gajendra Prasad Rautarai and others. Peti¬ 
tioners v. Chairman, Cuttack Municipality and 
another, Opposite Party. 

O. J. C. No. 10 of 1953, D/_- 6-10-1953. 

(a) Constitution of India, Art. 226 — Writ of 
mandamus, when is not proper remedy — 
(Municipalities — Orissa Municipal Act (23 of 
1950), S. 134(d) ). 

Where a writ of mandamus is Sought to 
be issued against a Municipality on the 
contention that the provisions of S. 134 
(d) being mandatory, unless provisions 
for cleansing of private latrines, urinals 
and cesspools are made, no tax shall be 
leviable, and if the tax is imposed with¬ 
out the said conservancy arrangements the 
taxation is bound to be declared as illegal, 
and the contention is met by the produc¬ 
tion of the records kept in the Municipal 
office showing that arrangements have 
been made for so cleansing, then it is not 
a fit case where the jurisdiction of the 
High Court under Art. 226 can be invoked. 

If the petitioners dispute the fact that the 
arrangements contemplated under S. 134 
(d) have not been made, they may seek 
their remedy in appropriate proceeding's. 
Where facts are disputed, they cannot be 
effectively determined in the writ proceed¬ 
ing. (Paras 4, 5) 

(b) Municipalities — Bihar and Orissa Muni¬ 
cipal Act (7 of 1922), S. 106 — Increase in 
maximum rate of tax — Power of Munici¬ 
pality. 

Section 106, Bihar and Orissa Munici¬ 
pal Act contemplates that the valuation 
and assessment lists once prepared will 
‘ordinarily’ be in force for five years. But 
if on account of some extraordinary cir¬ 
cumstances, such as, abnormal rises in the 
essential articles, costs of living, etc., the 
Legislature thinks it necessary to increase 
the maximum rate, the Municipality does 
net act in excess of jurisdiction or ille¬ 
gally increasing the maximum rate in ac¬ 
cordance with law in force at the time, 
even though five years have not expired 
from the date of the preparation of the ori¬ 
ginal valuation and assessment lists. 

(Para 6) 

G. C. Das and A. K. Ray, for Petitioners; S. 
Misra and L. Mohapatra, for Opposite Party. 

MOHAPATRA J. : , T .. 

This petition under Art. 226 of tne Indian 

Constitution has been filed on behalf of the 
villagers of village Gandarpur with a prayer for 
issue of a writ of mandamus or any other suitable 
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writ or direction under the following circum¬ 
stances: That the village Gandarpur by Notifica¬ 
tion dated 7-2-1945, along with other villages 
was included within the Municipality of Cuttack; 
that thereafter in the year 1946 house-taxes were 
imposed on the villagers at the rate of Ik per 
cent, of the valuation of the holdings and the 
villagers have been paying the house-taxes on the 
above rate since 1-4-1947; that by an Amending 
Act of Orissa the maximum rate of assessment 
of house-taxes was raised from 74 per cent, to 
12k per cent. The petitioners’ further case is that 
since April, 1950 the villagers were paying house- 
taxes at the rate of 124- per cent, of the valuation 
of the holdings; that thereafter the Orissa Muni¬ 
cipal Act having come into force from 16-4-1951, 
the maximum rate of house-tax was brought 
down from 124 per cent, to 104 per cent, of the 
valuation of the holdings; and that the villagers 
are paying house-taxes at the aforesaid rate in 
accordance with the provisions of the Orissa 
Municipal Act from 1-7-1951. 

(2) The other part of the case of the petitioners 
is that latrine taxes in respect of the area in 
question, that is, village Gandarpur, having been 
imposed since May, 1950. the petitioners are pay¬ 
ing latrine taxes from the next ‘Kist’ following 
the assessment of latrine-tax. 

(3) Mr. G. C. Das, appearing on behalf of the 
petnrs., takes up the first point that inasmuch as 
no arrangement for cleansing of private latrines, 
urinals and cesspools of the village area has been 
made the imposition of latrine tax is illegal as 
contravening the provisions of S. 134. Orissa 
Municipal Act which is practically the same as 
the provisions of S. 86, Bihar and Orissa Muni¬ 
cipal Act. Mr. Das particularly relies upon Cl. 
<d; of the said section. The section runs thus: 

“The imposition of the latrine tax shall be 
subject to the following restrictions, namely: 

XXX X 

(d) that the tax shall not be leviable in area 
until the Municipal Council have made provi¬ 
sion for the cleansing of private latrines, 
urinals, and cesspools within such area, nor 
shall the tax be leviable for any quarter or 
portion • of a quarter antecedent to the making 
of such provision.” 

His contention is that the provisions arc manda¬ 
tory to the effect that unless provisions for cleans¬ 
ing of private latrines, urinals and cesspools are 
made, no tax shall be leviable, and if. as in the 
present case, the tax is imposed without ihe said 
conservancy arrangements the taxation is bound 
to be declared as illegal. 

(4) Mr. Misra, appearing on behalf of the 
Cuttack Municipality, has drawn our attention to 
the records kept in the Municipal Office showing 
that on 28-5-1950, the Tax Daroga submitted a 
report to the Executive Officer to the effect that 
in the new area, that is. the areas which had 
been newly included within the Cuttack Muni¬ 
cipality (including village Gandarpur) arrange¬ 
ments have been made for cleansing private 
latrines, urinals, and cesspools, etc. He had sub¬ 
mitted also a list of holdings containing private 
latrines. The Executive Officer having moved the 
District Magistrate on this basis, the District 
Magistrate on 30-5-1950 passed a resolution im¬ 
posing latrine taxes at the maximum rate of 74 
ner cent, on the valuation of the holding having 
found that arrangements had been made in the 
area for cleansing private latrines, urinals, and 
cesspools. 

This resolution was passed by the District 
Magistrate during the period of supersession of 
the Cuttack Municipality. In the face of these 
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records of the Municipality we are definitely of 
the view that the imposition of latrine taxes 
cannot be deemed to have contravened the pro¬ 
visions of S. 134 (d), Orissa Municipal Act or the 
provisions of S. 86 (d), Bihar and Orissa Muni¬ 
cipal Act. We may note here that if in spite of 
these records of the Cuttack Municipality the 
petitioners will dispute the fact that the arrange¬ 
ments 'contemplated under S. 134 (d) have not 
been made, they may seex their remedy, if they 
are so advised, in appropriate proceedings where¬ 
in they may agitate the matter more elaborately 
and effectively by adducing evidence disproving 
the records of the Municipality. But in view of 
the position arising out of the records of the 
Municipality it is not a fit case where our juris¬ 
diction under Art. 226 can be invoked. 

(5) Regarding the house-tax, Mr. Das mainly 
relies upon the provisions of S. 106, Bihar and 
Orissa Municipal Act contending that when the 
valuation and assessment lists were prepared in 
the year 1946 imposing house taxes at the maxi¬ 
mum rate of 74 per cent, a further increase of 
the rate to 12» per cent, from April, 1950, is 
illegal. Section 106 runs as follows: 

“106. (1) New valuation and assessment lists 
shall ordinarily be prepared, in the same man¬ 
ner as the originals lists, once in every five 
years. 

(2) Subject to any alteration or amendment 
made under S. 107 and to the result of any 
application under S. 116, every valuation and 
assessment entered in a valuation or assessment 
list shall be valid from the date on which the 
list takes eifect in the municipality and until 
the first day of the April next following the 
completion of a new list.” 

The provisions of S. 106 are manifestly subject 
to the provisions of S. 107 which provides that 
the Commissioners may from time to time alter, 
or amend the assessment list in the case of build¬ 
ings which have undergone additions, improve¬ 
ments etc. Mr. Misra contends that the Muni¬ 
cipality has revalued the holdings which have 
undergone improvements which fact is denied by 
Mr. Das. Here again we ore confronted with a 
disputed fact which cannot be effectively deter¬ 
mined in this proceeding. 

(6> Mr. Das further contends that once the rate 
was fixed in the year 1946. it cannot be increased 
within a period of five years. On account of the 
improvements the Municipality may increase the 
tax. but cannot increase the maximum rate and 
reassess accordingly. As we have indicated above, 
by an Amending Act of Orissa the maximum rate 
of 74 per cent, was raised to 12 4 per cent, to be 
given effect from J-4-1950. In our view, what 
S. 106, Bihar and Orissa Municipal -Act contem¬ 
plates is that the valuation and assessment lists 
once prepared will ‘ordinarily’ be in force for five 
years, but if on account of some extraordinary 
circumstances, such as, abnormal rises in the 
essential articles, costs of living, etc. the Legis¬ 
lature thought it necessary to increase the 
maximum rate, we do not think the municipality 
acted in excess of jurisdiction or illegally in 
increasing the maximum rate in accordance with 
law in force at the time even though five years 
had not expired from the date of the preparation 
of the original valuation and assessment lists. 

It has got to be observed here that in the new 
Act, that is. the Orissa Municipal Act which has 
taken effect from 16-4-1951, (he prescribed maxi¬ 
mum rate is 10 per cent, and the Municipality 
has taken proper and adequate steps to bring 
down the rate of the taxes accordingly and the 
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taxes that are being now realised do not contra¬ 
vene the maximum prescribed by law now in 
force. In this view of the matter, therefore, as 
the present taxes are in conformity with the 
legal maximum, there is no case for interference 
under Art. 226. If on any previous occasion the 
petitioners had paid any amount in excess of the 
legal dues, they may seek their remedy in an 
appropriate Court if they are so advised. 'In the 
above circumstances, therefore, the petition is dis¬ 
missed with costs. Hearing fee is assessed at Rs. 
100/- (One hundred rupees). 

(7) PANIGRAHI C. J.: I agree. 

A/V.S.B. Petition dismissed. 
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Shyamsundar Nath Suthoo, Plaintiff-Appellant 
v. Raghunath Jiew Thakur and others, Defendants- 
Respondents. 


them in two instalments on 15-7-1895 and 15-7-1898; 
the mortgagee-decree-holder had taken possession 
through the Court also in the year 1901; the plain¬ 
tiff’s further case is that ever since the delivery 
of possession in favour of his ancestor he was in 
possession of the entire mouzas in question ever 
since the year 1901 and collecting rents in his 
own rights and on his own behalf; the plaintiff’s 
grandfather, that is, the mortgagee-decree-holder, 
died near about the year 1901 and he was suc¬ 
ceeded by his son Harihamath Pandit who also 
died a short time thereafter leaving his widow 
Rani Luxmi Rani as the legal heir; as she was 
a young widow, the estate was managed by a 
committee of executors and subsequently it came 
under the management of the Court of Wards 
till the present plaintiff Pandit Shymasundar 
Suthoo who, in the meantime was adopted by 
Luxmi Rani, took possession in 1924. 

In the year 1936 when the plaintiff started cer¬ 
tificate proceedings for the purpose of realisa¬ 
tion of rents against the tenants, the tenants rais- 


Second Appeal No. 527 of 1948, D/- 13-8-1953, 
from decision of Sub. J., Cuttack, D/- 11-8-1948. 

Limitation Act (1908), Arts. 142 and 144 — 
Adverse possession by shebait. 

A shebait as such cannot claim any title by 
adverse possession in respect of the property 
of the deity. Hence where what was mortgaged 
was only the marfadari right and not the 
interest ‘of the deity and the mortgagee in 
execution of his mortgage decree purchased 
that right accepting the position of a shebait, 
he cannot subsequently claim title by adverse 
possession against the deity: A.I.R. 1933 Cal 
295 (SB), Rel. on. (Paras 4 and 5) 

Anno: Limitation Act, Arts. 142 and 144 N. 46, 


ed an objection that the plaintiff had no right 
to realise rent inasmuch as the properties belong¬ 
ed to deity Raghunath Jiew Thakur represented 
by Marfatdar Rani Venkataramaniya; these cer¬ 
tificate proceedings having been cancelled, the 
plaintiff filed the suit on 21-9-38 for the relief 
of declaration of plaintiff’s absolute right over the 
properties and for confirmation of possession on 
the allegation that the properties in dispute never 
belonged to deity Sri Raghunath Jiew Thakur but 
were all along the secular properties of the mort¬ 
gagors named above; an alternative case also was 
alleged in the plaint that even though the pro¬ 
perties belonged to the deity, the plaintiff had 
acquired absolute right over the same by virtue of 
adverse possession against the deity. 


49 and 50. „ . 

M S Rao, for Appellant; L. Mohaniy, B. Moha- 

patr’a and K. N. Swain, for Respondents. 

fA A , S ?33“ E S3 03. 295: 60 Cal 54 <SB) 

(l rs %y 9 t)) 

(B) (’22) AIR 1922 PC 123: 44 Mad 831 (PC) (Pr 6) 

MOHAPATRA J.: 

It is the unsuccessful plaintiff in both the 
Courts below who has filed this appeal agam 
the judgment and decree dated 11-8-48, oi sn 
T V Rao, First Addl. Subordinate Judge of Cut¬ 
tack confirming the decision of the trial Court 
after remand. The plaintiff has brought the suit 
for declaration of his right, title and mteiea- i 
respect of three mouzas Ahmedpur, Gokulpur and 
Rangidaspur, as proprietor mid for conhrniation 
of his possession. The plaintiff’s case is that Raja 
Raehunath Raj, who owned nine annas six pies 
mtliest in all such villages, executed a mortgage 
transaction (Ext. 5a) on 14-8-1880 in respect of 
interest in the said mouzas for a sum of Rs 1400/ 
in favour of the plaintiff’s ancestor who obtained 
a final decree on the basis of the said moitga e 
on 1-3-1887 and in execution of the said mort- 
o-aee decree the properties were purchased on 17-6- 
1895 by the mortgagee-decree 

plaintiff’s ancestor; he had also taken de ^’ el! q ° f 
possession through Court near about the jeai. 190 *’ 
the balance six amias six pies, according to the 
plaintiff, belonged to Raja Suberaj and Sunder 

Nalia. 

They had mortgaged their interest in the said 
mouzas also in favour of the same ancestor of the 
plaintiff in the year 1884 for Rs. 1200/- on the 
basis of which a final decree was obtained on 
15-9-1890 and in execution of the said mortgage 
decree the mortgagee-decree-holder purchased 


(2) The defence, in short, was that the proper¬ 
ties were really the debuttar properties belonging 
to the celebrated deity Shri Raghunath Jiew 
Thakur situate in the town of Cuttack at Telenga 
bazar and the mortgagors, namely, Raja Raghu¬ 
nath Raj & Raja Suberj and Sunder Nalia had 
only marfatdari rights in respect thereof; the 
mortgage transactions, if any, were only in res¬ 
pect of the said marfatdari rights and the plain¬ 
tiff’s ancestor, Baidyanath Pandit, purchased no¬ 
thing else than the marfatdari rights of the mort¬ 
gagors in execution of the mortgage decrees. It 
is further contended on behalf of the defendants 
that the plaintiff’s ancestor, or, as a matter of 
that, the plaintiff himself has never asserted any 
adverse right against the deity and the plaintiff 
has not acquired any absolute right over the 
properties even by virtue of adverse possession. 
We may refer here to S. 30. Cuttack Land-Revenue 
Regulation, 1805, published in Orissa Code Vol. I, 
at p. 96, where there is a mention of the deity 
Sitaram Thakur who is otherwise known as Sri 
Raghunath Jiew; 

“Provided also that nothing herein contained 
shall be construed to authorise the resumption 
of the established donation for the support of 
the temple of Jagannath, the charitable dona¬ 
tion to the officers of certain Hindu temples, 
called Anuchatri, and the allowance granted for 
the support of the Hindu temple at Cuttack, 
called Sitaram Thakur Bari.” 

(3) Both the Courts below have concurrently 
found plaintiff’s possession for a long time ever 
since the year 1901 through his ancestor and by 
himself, but they have categorically found that 
possession by the ancestor of the plaintiff, or his 
mother or by the plaintiff himself was only on 
behalf of the Thakur and as Marfatdar of the 
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Thakur. The Courts below on a very careful exa¬ 
mination of all the documents in question have 
come to an equally definite finding that the pro¬ 
perties in dispute are really tne Debottur proper¬ 
ties belonging to the Thakur Raghunath Jiew 
and were never the secular properties of the mort- 
gagors; and what was mortgaged by virtue of the 
transactions of the year 1380 and 1884 were only 
the marfatdari rights and not the deity s interest. 

(4) We have heard the advocates for the par¬ 
ties at length and have examined carefully all the 
important documents on record and we find no 
reason to interfere with the findings arrived at 
by the Courts below. (After considering the docu¬ 
ments the judgment proceeds :) 

We, therefore, agree with the view taken by 
the learned lower Courts that the possession oi 
the plaintiff & his predecessor even though long is 
only on behalf of the Thakur & that the plaintiff's 
predecessor purchased only the marfatdari rights 
of the deity Raghunath Jiew in execution of the 
mortgage decrees. This finding confirming the 
concurrent findings of the Courts below is sufii- 
cient for the purpose of disposing of this appeal 
anri dismissing the plaintiff's suit for declaring 
his absolute right in respect of the property in 
dispute. 

(5) The above finding will dispose of the point 
of adverse possession raised by Mr. Rao; but we 
should like to add a further note also on the 
question of adverse possession that once it is found 
that the plaintiff’s predecessor had accepted the 
position of a shebait of the Thakur, it is not open 
for him to take the plea of adverse possession 
against the deity, especially on account of the fea¬ 
ture of the present case that it is not clear when 
he asserted any adverse title against the deity. 
The position of law that adverse possession in such 
circumstances is a notion wholly devoid of con¬ 
tents is made clear by reference to the Hindu 
Law of Religious and Charitable Trust (Tagore 
Law Lectures delivered by Hon’ble Sliri B. K. 
Mukherjea, M.A..LL.D., Judge Supreme Court of 
India) at page 309. 

“A shebait who has accepted the office of a she¬ 
bait or acknowledged himself as such is in¬ 
capable of asserting any hostile title against the 
idol or setting up ‘jus tertii’ in others. This 
disability is implicit in any person who holds 
fiduciary position in relation to another. Further¬ 
more, unlike a human beneficiary, an idol can¬ 
not act except through a natural person, and 
normally, the personality of the idol is bound 
up with that of the shebait. As was pointed out 
by Rankin C. J. in — ‘Surendra Kristo v. Shree 
Iswari Bhubaneswar).’, AIR 1933 Cal 295 (SB.) 
(A), if after a shebait has accepted the trust, 
there is a change in the intention with which 
he holds the deity’s properties, and he applies 
the rents and profits of the property to his own 
purposes, the idol's title cannot be affected 
thereby. Any change of intention on the part 
of the shebait can be brought home to the idol 
by means of the shebait only, and the idol can 
react to it through the shebait. Adverse pos¬ 
session in such circumstances is a notion wholly 
devoid of contents.” 

(6) Before the decision of their Lordships of the 
Privy Council reported in — ‘Vidya Varuthi Tirtha 
v. Baluswami Ayyar’, AIR 1922 PC 123 (B>. it was 
generally assumed that S. 10, Limitation Act, would 
render such a contention impossible, but that deci¬ 
sion dispelled all previous conceptions by holding 
that a shebait is not a person in whom the debut- 
tar property is vested in trust for a specific pur¬ 
pose as contemplated under S. 10, Limitation Act, 


Orissa TO 

which led, in consequence, to the amendment of 
S. 10, Limitation Act, by Act 1 of 1929 so as to 
bring the shebait withm the meaning of that sec¬ 
tion. But tne case before us has got to be exa¬ 
mined apart from the provision of S. 10 and mere¬ 
ly on the conception underlying Art. 144, Limi¬ 
tation Act. In this connexion we should also quote 
the passage from the judgment oi one ol the most 
eminent Judges of India, that is, Rankin C. J., 
in the case reported in — ‘AIR 1933 Cal 295 (A/, 
which was very much relied upon by the author 
of the aforesaid Tagore Law Lectures: 

‘•The fact of their possession is in accordance 
with the idol's title, and the question is whether 
the change made by them, in the intention with 
which they hold, evidenced by an application of 
the rents and profits to their own purposes and 
other acts, extinguishes the idol’s right. I am 
quite unable to hold that it does, because such 
a change of intention can only be brought home 
to the idol by means of the shebait’s knowledge 
and the idol can only react to it by the shebaits. 
Adverse possession, in such circumstances, is a 
notion almost void of content. True, any heir 
or perhaps any descendant of the founder can 
bring a suit against the shebaits on the idol’s 
behalf and, in the present case, it may be said 
that the act of the shebaits must have been 
notorious in the family, but such persons have 
no legal duty to protect the endowment and, 
until the shebait is removed or controlled by 
the Court, he alone can act for the idol.” 

In the present case it is crystal clear that the 
recitals in the mortgage transactions of the year 
1880 and 1884 being to the effect that the mar¬ 
fatdari rights were being mortgaged, the mort¬ 
gagee accepted the position and furthermore Rani 
Luxmi Rani being recorded in the Provisional and 
Revisional Settlements records of rights as she¬ 
bait of Thakur Baghnath Jiew, she accepted the 
position of a shebait at least till the year 1911 
and there is no material when any assertion of 
absolute right was made adversely to that of the 
deity. Thus the point of adverse possession is also 
bound to fail. Under these circumstances, there¬ 
fore, we find that there is no substance in the ap¬ 
peal and it is bound to fail. 

(7) Mr. Rao has taken up a point that even 
though his prayer for higher relief, that is, for 
declaration of his absolute right to the property, 
be refused, he ought to be granted the relief of 
declaration of his (plaintiff’s) marfatdari right in 
the present suit. This contention, as it appears, 
is taken up only for the first time at this stage 
of the Second Appeal. We are told by the learn¬ 
ed advocate appearing on behalf of the respon¬ 
dents that the Endowments Commissioner of 
Orissa has in the meantime appointed a Com¬ 
mittee of Trustees for the proper management 
of the properties of the Thakur. It is not, there¬ 
fore, possible for us to grant the aforesaid relief 
in favour of Mr. Rao’s client without hearing 
the Endowments Commissioner. This prayer, 
therefore, is refused. 

(8) A point was also taken up by Mr. B. Moha- 
patra, appearing on behalf of the respondents, 
that the suit had long abated inasmuch as 
Rani Venkataramaniya, who was originally sued 
as marfatdar of the deity, died during the pen¬ 
dency of the suit and her legal representative was 
brought on record years after her death. As we 
have decided the aopeal on merits and have found 
against the plaintiff-appellant that the appeal has 
no substance and particularly confirming the 
finding of fact arrived at by the Courts below 
that the plaintiff’s possession was only on behalf 
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of the deity and that the plaintiff purchased 
only the marfatdari rights, it is unnecessary to 
decide this question of abatement. 

(9) In conclusion, therefore, the appeal fails & 
is dismissed with costs. 

(10) NARASIMHAM J. I agree. 

B, G.M.J. Appeal dismissed. 
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Sundar Sahu Gountia and others, Appellants v. 
Chamra Sahu Gountia and others, Respondents. 

Misc. Appeal No. 13 of 1952, B/- 1-9-1953, from 
order of Sub-J., Sambalpur, D/- 29-11-1951. 

(a) Family arrangement — Principles — Civil 

P. C. (1908), O. 23, R. 3 and S. 151— (Contract 
Act (1372), Ss. 2(d), 25) — (Hindu Law — Family 
arrangement). 

To constitute a valid family arrangement 
<i) the transaction should be one which is for 
the benefit of the family generally, (ii) The 
consideration for the arrangement may be 
preservation of the family property, preserva¬ 
tion of the peace and honour of the family, 
or the avoidance of litigation, (iii) It is not 
essential that there should be a doubtful 
claim, or a disputed right to be compromised. 

If there is one, the settlement may be upheld 
if it is founded on a reciprocal ‘give and take’ 
and there is mutuality between the parties, in 
the one surrendering his right and in the 
other forbearing to sue. In such cases the 
Court will not too nicely scrutinise the ade¬ 
quacy of the consideration moving from one 
party to the other, (iv) In any case, if such 
an arrangement has been acted upon the 
Courts will give effect to it on the ground of 
estoppel or limitation and the like, (v) A 
family arrangement may also be upheld if the 
consideration moves from a third party, 
(vi) If it appears to the Court that one party 
has taken undue advantage of the helpless¬ 
ness of the other and there is no sacrifice of 
any right or interest, the agreement is uni¬ 
lateral and is devoid of consideration, (viD 
The consent of the parties should be freely 
given to the arrangement and gross inade¬ 
quacy of consideration may be a determining 
factor in judging whether the consent was 
freely given, (viii) If the agreement involves 
or implies an injury to the person or property 
of one of the parties, the Courts retain an 
inherent power to prevent injustice being 
done. English and Indian Case law reviewed. 

(ir£ira l*-* * 

Anno: Civil P. C., O. 23. R. 

S. 151 N. 1, 2; Contract Act, 

S. 25 N. 2. 

(b) Family arrangement — 

Preserving the family property 
Partition. 

The mere fact that a property is partitioned 
among several brothers does not destioy the 
property. The family property is still intact, 
but only remains separate in the hands ol 
the different brothers. Preserving the family 
property cannot therefore form the ground or 
consideration for the arrangement by the 
party to forego a substantial part of his share 
so as to make the compromise binding upon 
him. (Para IS') 

(c) Family arrangement — Consideration 
Preservation of peace and honour of family 

(Contract Act (1872), Ss. 2 (cl), 25). 


3 

S. 


N. 

2 


7. 8. 18. 19: 
(d) N. 4. 8: 


Consideration 
— Hindu Law 


If one of the parties in adjustment seeks to 
disturb the peace and wants to retain an 
advantage derived by himself under the con¬ 
tract, the contract is unilateral and it cannot 
be said that there is any consideration mov¬ 
ing from him to support it. Similarly a pro¬ 
mise to do a thing or the actual doing of it 
will not be a good consideration, if it is a thing 
which the party is already bound to do, either 
by the general law or by a subsisting contract 
with the other party. 

Thus where the plaintiff was entitled, under 
the Hindu Law, to call upon the defendants 
to partition the properties and to give him 
one-third share, but by the arrangement he 
got a smaller share than he was entitled to 
and he had to make a virtual gift of the 
balance of his share to his brothers. 

Held that the agreement could only be based 
on the ground that the defendants promised 
to abstain from disturbing the possession of 
the plaintiff or the peace of the family, on 
condition of their receiving a larger share 
than they were entitled to. There was no 
sacrifice of any interest or right, and undue 
influence could be inferred on the evidence 
disclosed that there was marked inequality 
between the parties, in social position as well 
as in intelligence. (Para 13) 

(d) Civil P. C. (1908), O. 23, R. 3 — Scope. 

Rule 3 presupposes that there must be a 

completed agreement amounting to an adjust¬ 
ment, in whole or in part, of the suit itself. 
But where an agreement remains executory, 
or merely prescribes a procedure for the ad¬ 
justment'of the suit, there cannot be said to 
be a completed agreement. Thus where the 
agreement contemplated something to be done 
by the parties through a Patwari and then 
sought to take the suit completely out of the 
control of the Court. 

Held, that if any of the parties resiled from 
the agreement or neglected to perform its 
terms the agreement could only be enforced 
by a separate suit. In such a situation, the 
Court was helpless in executing the agreement 
even if it were to record the compromise and 
incorporate it in a decree. The agreement was 
incomplete and indefinite and could not be 
regarded as an adjustment of the suit as con¬ 
templated by the rule. (Para 14) 

Anno: Civil P. C., O. 23. R. 3 N. 2. 7, 8. 18, 19. 

(e) Contract Act (1S72), S. 23 — Unlawful con¬ 
sideration. 

Agreements which are calculated to prevent 
a person from enjoying a fundamental right 
and which compei him to seek redress in a 
Court of law are bad and unlawful.(Para 19) 

Anno: Contract Act. S. 23 N. 2. 10; Civil P. C„ 
O. 23. R. 3 N. 7, 8. 18. 19. 

G. IC. Misra. for Appellants: B. Mohapatra, and 
S. C. Palit. for Respondents. 
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PANIGRAHI C. J.: 

This is an appeal directed against an order pass¬ 
ed by the subordinate Judge, Sambalpur under O. 
23 R 3 C. P. C., refusing to record an adjust¬ 
ment of’Title Suit No. 28 of 1950, which is pend¬ 
ing on his file. 

(2) The facts giving rise to this litigation are 
that the plaintiff Chamra Sahu, defendant No. 1 
Sundar. Sahu, and defendant No. 9 Bhikarycharan 
Sahu are uterine brothers. It is said that ever 
since the year 1949 there lias been disputes gomg 
on between the brothers for a partition of their 
family properties. Se/eral attempts appear to 
have been made for an amicable partition of the 
properties, all of which however failed on account 
of the intransigence of one party or another. The 
plaintiff, therefore, filed a suit for partition on 7-7- 
1950 in the Court of the Subordinate Judge, Sam¬ 
balpur, against defendant 1 and the members of 
his branch, defendant 9 and his branch, and im¬ 
pleaded defendants 12 to 16, who are his remote 
cousins, as their names have been jointly record¬ 
ed in some of the revenue papers. While the suit 
was pending and before the written statement was 
filed defendants 1 and 9 filed a petition under O. 
23, R. 3, Civil P. C. on 3-3-1951 alleging that the 
suit had been adjusted out cf Court and that the 
compromise arrived at between the parties should 
toe recorded and the suit disposed of accordingly. 

(3) The admitted facts are that on 28-2-1919 
there was an agreement executed by the brothers 
Ext. C wheieby the properties were roughly divid¬ 
ed into five shares of which the plaintiff was 
given one. This agreement, however, does not pur¬ 
port to be a record of a completed partition of 
all the properties, but is only a rough memoran¬ 
dum indicating which party will take what share, 
in some of the properties. It is also admited that, 
under this agreement Ext. C, the plaintiff was en¬ 
titled only to one-fifth share in the family proper¬ 
ties. However, the agreement was not given effect 
to, nor were the properties divided in pursuance 
of the agreement. The plaintiff’s complaint is that 
the defendants wanted to grab a larger share of 
the income of the joint family properties, and in 
spite of his protests cultivated more than what 
should normally fall to their share. This led to 
the institution of proceedings under S. 145, 
Cr. P. C. 


During the pendency of these proceedings the 
parties agreed to have their shares divided through 
the intervention of arbitrators. But this did no': 
bear any fruit and so the plaintiff tiled his suit 
for partition. It is also common ground that on 
21-1-51 the parties again entered into an agree¬ 
ment (Ext. A) under which the allotments made 
under the earlier agreement (Ext. C) were slightlv 
modified so as to give the plaintiff one-fourth 
share in some of the joint family properties and 
the proceedings under S. 145, Cr. P. C., v/ere 


dropped. At the time of this subsequent agree¬ 
ment (Ext. A) there were two proceedings 
pending under S. 145, Cr. P. C., in Criminal Case 
No. 138 of 1950 and Criminal Case No. 161 of 
1950. It is the validity of this agreement (Ext. 
A) that forms the subject-matter of the dispute 
between the parties. 

(4) After an exhaustive analysis of the circum¬ 
stances under which Ext. C was executed, the 
learned Subordinate Judge held that Ext. C of 
the year 1949 was incomplete and indefinite and 
therefore Ext. A which is only a modified version 
of Ext. C, also suffered from the same infirmity. 
He further held that both Exts. A and C were 
inadmissible in evidence for the reason that they 
were not registered. On the merits, he held that 
the arrangement by which the plaintiff was given 
one-fifth share in the Ganghati properties — 
instead of one-third share to which he was legi¬ 
timately entitled — was so unfair and uncon¬ 
scionable, that no court would give effect to it. 
He also held that defendant 1 being the Chairman 
of the District Board, Sambalpur, was in a 
position to dominate the will of the plaintiff. 

Another fact that emerges from the evidence 
is that me plaintiff was restrained from moving 
about and was confined to his village by an order 
passed by the Sub-divisional Officer, Bargarh. 
The house allotted to the plaintiff’s share had by 
then been gutted. All these circumstances v/ere 
sufficient, in the opinion of the learned Sub¬ 
ordinate Judge, to show that the plaintiff was in 
the position of an oppressed party and conse¬ 
quently in considerable mental distress and that, 
therefore, there was no mutuality between the 
parties in arriving at an agreement in the pro¬ 
ceedings under S. 145, Cr. P. C. In this view of 
the case the learned Subordinate Judge passed an 
order refusing to record the alleged settlement 
between the parties. The defendants have come 
up in appeal against this order. 

(5) Learned counsel for the appellants contends 
that there was no allegation of any undue in¬ 
fluence having been brought to bear on the 
plaintiff and that the facts proved are not 
sufficient to invalidate the agreement on the 
ground of undue influence. Secondly, he con¬ 
tends that the view taken by the learned Sub¬ 
ordinate Judge that Exts. A and C were inadmis¬ 
sible in evidence for want of registration, Is 
erroneous. Thirdly he contends that Exts. A 
and C are no more than family settlements and 
should be respected as such. There is much 
force in the first two contentions and we in¬ 
timated to learned counsel that we were not very 
much impressed by the reasoning adopted by 
the Court below on these matters. 

The only point, therefore, that has been very 
strenuously urged before us is the third contention, 
namely, whether Ext. A is to be regarded as an 
adjustment of the suit eilber in whole or in part 
within the meaning of O. 23, R. 3. Civil P. C., 
and wdiether it may be regarded as a family 
settlement and as an adjustment of the suit. 
Several cases were cited before us in support of 
this contention and v/e were asked to uphold 
Ext. A as a valid family settlement, as the motive 
and consideration for such an agreement is said 
to be the preservation of the family property, 
the maintenance of the family honour, and the 
avoidance of future disputes. 

(6) The leading English case on the subject of 
family arrangement which has been followed by 
Indian Courts is — ‘Williams v. Williams’, (1867) 
2 Ch 294 (A). In that case John Williams died 
leaving his two sons John and Samuel and his 
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\yidow ^rjviving hinii.. After his death a testa^ 
mentary, paper, signed Y by him, was found, but as 
it, had,,not. - been ^attested probate was refused, 
pie ,father havipg/died intestate and having left 
real, estates , of /diperqht tenures, the elder son 
John Williams became, exclusively entitled to the 
socage property and the younger son, Samuel, be¬ 
came exclusively entitled to the borough English 
portion., socage ; portion, however, was much 

larger '.than the 'borough English portion. The 
gravelkind -,temire'; ytes equally divisible between 
the' , two‘‘sons and the personal estate was divi¬ 
sible ' between the, Widow and the two sons in 
equal Shares. The /widow was also entitled to the 
dow'err'and free bench out of the real estates. 

> ) ! i ' ! I ! i (.,«.? I ' * *. i • 

I r,Shortly after probate: had been refused, the 
two brothers) met; and agreed that the invalidity 
of the i will ;should make no difference between 
them r’and. the property r should be not thine, or 
mine >t ; but > ours; t For ' twenty years the tannery 
business left by their father was carried on 
jointly by the two brothers, but upon some dis¬ 
agreement that. subsequently arose between them, 
the.]appellant John < Williams served a notice of 
dissolution of the partnership and the partnership 
was brought to an end. It was found that the 
pdrthefship had continued as a joint business for 
twenty, years. The widow, namely the mother of 
the parties, ’ had abided by the agreement and 
never asserted her legal rights, either in the real 
or personal properties of her deceased husband. 
Oh/‘these facts, Lord Chelmsford L. C. held: 

'“There, was, here, no doubtful right to be com¬ 
promised, no /dispute between the brothers 

V which, was to be set at rest, no honour of the 
.family involved. The appellant was merely 

( ) prompted by,, respect for his father’s intention 
/, and by his affection for his brother — both 
moslj, excellent and praiseworthy motives but 

V scarcely sufficient to constitute such a consi¬ 
deration as to convert an act of kindness into 

. a binding agreement.” 

It ( was found, however, that there was quite 
sufficient consideration to prevent its being a 
mere . voluntary agreement and that the Court 
will not be, disposed to scan with much nicety 
the amount of consideration. The consideration 
for the’xagreement, in that case, was found to be 
that Samuel brought the Borough English por- 
tipn of the property to, which he was entitled, 
into a common stock and left his share of the 
stock-in-trade in the business, and agreed to carry 
on business jointly instead of breaking up the 
concern. ,,A further consideration that was found 
w^s that the widow was a party to the whole 
arrangement and the . consideration moving from 
her was taken into account. The Lord Chancellor 

furtherobserved ; , . , 

“It seems to me that if valuable consideration is 
’•required in this case, to make the family arran- 

V gement, binding, it is sufficiently provided by the 
widow i| agreeing to become a party to it and 
relinquishing her rights for the purpose of 

j carrying it out,” 

Turner L. J. rested his judgment on the ground 
that' the arrangement was made between the 
brothers for the preservation of the common pro¬ 
perty. It would, therefore, appear that, in order 
to: give Validity to a family arrangement, the ex- 
istehce of dispute: or of a doubtful right to be com¬ 
promised, is not a ‘sine qua non’. But there must 
be some consideration to make the family arran¬ 
gement binding on the parties, That considera¬ 
tion imav proceed from a third party as from the 
Widow in the/ case, citedo above. The adequacy of 
the: consideration will not be minutely scrutinised 


by the Court, but the motive which actuated the 
parties is an important factor to be taken into 
consideration. There must be mutuality and the 
agreement must be arrived at in a spirit of ‘give 
and take’. But where an agreement appears to 
be brought about, not with the free consent of 
the parties but under compulsion, and there is 
want of mutuality between them, equity would 
not favour such an agreement. Forbearance to 
sue is always regarded as a good consideration 
for a valid contract. 

Thus where a party makes a claim which he 
believes to be true and forbears to sue, his for¬ 
bearance will constitute a good consideration. 
But if a person makes a claim which he knows 
to be unfounded and seeks, through a compro¬ 
mise, to derive an advantage under it in that 
case his conduct would be fraudulent — ‘Callisher 
v. Bischoffsheim’, (1870) 5 QB 449 (B). The 

essence of the matter is that to make a compro¬ 
mise of any value the parties must be at an 
arm’s length, on equal terms, with equal know¬ 
ledge, and with sufficient advice and protection 
— ‘See Moxon v. Payne’, (1873) 8 Ch A 881 (C). 

(7) This is also the view adopted in the Indian 
Courts ana me cases in the books are legion. 

(8) In — ‘Muhammad Imam Ali Khan v. Sardar 
Hussain Khan’, 25 Ind App 161 (P C) (D); the 
plaintiff made an application to the revenue 
authorities to record his uncle’s name in the 
Lambardari Register, but subsequently repudiated 
it. The question arose whether that document 
constituted a valid family arrangement. The 
mutation operated as a transfer but as no con¬ 
sideration had been given by the defendant the 
decree in favour of the plaintiff was affirmed by 
the Judicial Committee. In that case, there was 
an admission of the title made by the plaintiff, 
but their Lordships observed: 

“A gratuitous admission may be withdrawn, un¬ 
less there is some obligation not to withdraw 
it. If then there is no transfer, no estoppel, 
no bar by time, no trust — why should not 
the plaintiff assert his legal rights, whatever he 
may, in ignorance of the facts or in deference 
to his uncle, or for any other cause not injuri¬ 
ous to the defendant, have admitted?” 

(9) It is also well established that a family 
arrangement affecting a division of the family 
properties which has been carried out and acted 
upon for sometime would be held as binding 
between the parties. Cases of this type are to 
be found in — 'Helan Dasi v. Durga Das’, 4 Cal 
LJ 323 (E) and — ‘Satyakumar Banerjee v. Satya- 
kirpal Banerjee’, 10 Cal LJ 503 (F>. 

In — ‘Hemendranath v. Upendra Narain’, AIR 
1916 Cal 829 (FB) (G); there was a long stand¬ 
ing feud which had harassed the members of the 
family for more than a generation and had led 
to litigation between two branches of the family. 

A permanent lease executed by the limited 
owner in settlement of the dispute was sought 
to be challenged. Mookherji J., while upholding 
the validity of the lease as a family arrangement, 
observed: 

“We are not now concerned with the question 
how and when the family arrangement may be 
set aside on the ground of mistake, inequality 
of position, undue, influence, coercion, fraud, or 
other similar grounds, for no such vitiating fact 
is alleged or proved in this case.” 

The settlement was upheld on the ground that 
a qualified owner can bona fide effect a settle¬ 
ment of the matter in controversy, and that she 
is not bound, at her peril, to pursue the litiga¬ 
tion in respect of the estate in her hands. 
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In — ‘Sureshwar v. Mst. Mahesh Rani’, AIR 
1921 PC 107 (H); there was an arrangement by 
which the reversioner, as a consideration for the 
surrender of the estate by a widow, promised to 
convey a portion of the property to a nominee 
of the lady surrendering. This might well fall 
under the description of a “device to divide the 
estate” but Lord Dunedin held that it was a 
bona fide transaction and that there was “a 
situation of a contest under which, if the deci¬ 
sion were one way, the estate was carried to the 
daughters away from the family, and a litiga¬ 
tion in the course of which the estate would 
probably be much diminished. This situation 
made it a perfectly good consideration for the 
lady, in order to avoid these results, to consent 
to give up her own rights by surrender. On 
the other hand it was a good consideration for 
the reversioner to get rid of the will, and in a 
question with the daughters who would take all 
by the will, to agree to give them a half of 
the property”. The Board, therefore, held that the 
arrangements of the compromise would not be 
stigmatised as a device to divide the estate bet¬ 
ween the surrendering lady to the nearest rever¬ 
sioner and that the arrangement was bona fide. 

On the other side of the line is a case m — 
‘Mansingh v. Nawalakhbati', AIR 1926 PC 2 (I) 
where two Hindu widows who were in possession 
of a joint widow’s estate were declared to be 
‘disqualified proprietors under the Court of Wards 
Act and the Court of Wards took charge of the 
property. The widows, without the sanction of 
the Court of Wards, executed a deed by which 
they purported to surrender all' their rights in 
the property to the two grandsons of their deceas¬ 
ed husband as next heirs, the grandsons agreeing 
to pay to the widows Rs. 2000/- per month for 
maintenance. The Board held the surrender to 
be void as being in contravention of S. 60, Court 
of Wards Act, but observed at the same time 
that the deed could have been declared void 
independently of S. 60, Court of Wards Act, as 
there was no dispute which could be said to have 
been settled by the surrender. 

It is, therefore, of the essence of the validity 
of such contracts that there should be a bona 
fide settlement of a dispute arising out of con¬ 
flicting claims to property — a situation of contest 
which is avoided by the policy of ‘give & take’ 
otherwise all transfers or surrenders will pass 
under the cloak of a ‘family arrangement’ See 
— ‘Sashi Kantha v. Promode Chandra’, AIR 
1932 Cal 600 (J). 

In the latest case reported in —‘Balarama Sastri 
v. Vasudeva Sastri’, AIR 1948 PC 7 (K) the ap¬ 
pellant was adopted by a widow named Janaki- 
amma who had a widow’s interest in considera¬ 
ble properties left by her husband. The dispute 
between him and Janakiarnma had been serious 
& had been going on for some time. Janakiarnma 
had also saved substantial sums, part of which 
she had invested in business. Respondent Vasu¬ 
deva Sastry was Janakiamma’s brother’s son, and 
had been brought up by Janakiarnma. and had 
lived on terms of affection with her. There were 
disputes between the adopted son and the widow, 
one asserting and the other denying that her 
savings belonged to the adopted son. 

Before her death, the widow made a will in which 
she expressly asserted her right to certain sums 
of money deposited in the business and disposed 
it of in favour of her nephew, the respondent who 
was made the executor and the beneficiary. After 
her death, disputes having arisen between the 
adopted son and the nephew of the widow, the 


parties entered into an agreement on a compro¬ 
mise arrived at by them, for the settlement of 
all outstanding disputes in relation to the estate 
of Janakiarnma whereby two-thirds of the cash 
was to be taken by the nephew of Janakiarnma 
and one-third to be given to the appellant. 
The question was whether the r.ephew had a bona 
fide claim to the property which was the subject- 
matter of the agreement of compromise. Their 
Lordships held that he had such a claim and that 
as this was an honest claim it supported the agree¬ 
ment of compromise. 

In — ‘Ramakrishana Raju v. Narayana Raju’, 
AIR 1949 PC 165 (L), an exchange of properties 
already partitioned among the brothers was up¬ 
held as a fair compromise brought about in order 
to make up a family quarrel, and that itself was 
held to be some consideration for what was done. 

It appears to me, on a reading of these cases, 
that there should be a bona fide dispute and a 
fair adjustment of the conflicting claims, in order 
that an agreement may be upheld as a family 
arrangement. 

(10) But what is a ‘bona fide dispute’. That ex¬ 
pression has been used in many decisions, but has 
nowhere been defined or explained. The only case 
brought to our notice is — ‘Siah Gopal v. Behari- 
lal’, AIR 1928 All 65 (M), where it was held that 
a dispute where c-ach party is contending for an 
advantage for himself in his own right is not a 
bona fide dispute. If a person makes a claim and 
intends to press it by litigation or otherwise, it 
may be a bona fide dispute though the claim it¬ 
self may be doubtful. In that case the dispute 
was between a brother and nephew of the deceas¬ 
ed person over a question as to whether the deceas¬ 
ed was joint or separate at the time of his death. 
The castemen decided that the property should be 
divided equally between them in order to avoid 
litigation. Accordingly, the names of the claim¬ 
ants were put down as the heirs of the deceased 
persons, in the revenue papers, and this was act¬ 
ed upon for four years. In those circumstances it 
was held that the dispute was a bona fide one 
and the settlement was made for the benefit of 
the family generally. 

The case of — ‘Pokhar Singh v. Mst. Dulari’, 
AIR 1930 AH 687 (N), was also one in which there 
was a family arrangement between a widow and 
the next presumptive reversioners and that 
arrangement had been acted upon for sometime 
before the dispute arose. It is true that there was 
some sort of a dispute in these cases. But neither 
the existence of a family dispute nor the existence 
of a doubtful claim is essential to validate a family 
arrangement. The essence of the matter is that 
there should be some kind of consideration before 
an agreement in respect of the division of a family 
property can be held to be a valid family arrange¬ 
ment though, in such cases, the Court will not 
scrutinise the quantum of consideration with meti¬ 
culous nicety—See —‘Mt. Dasodia v. Gaya Prasad’, 
AIR 1943 All 101 (FB) (O). 

Where there is no question as to the devolution 
of the property, nor any disputed right, a family 
arrangement can be upheld only if there is some 
consideration for the arrangement other than love 
and affection — See ‘Halsbury’s Laws of England. 
Hailsham Edition, Vol. XV. page 4 para 4. This 
statement of the law’ in Halsbury is based upon 
the observations of Lord Chelmsford in —‘Williams 
v. Williams (A)’, (which I have already quoted) 
to the effect that there was no doubtful right in 
that case which required to be compromised, no 
disputes between the brothers that had to be 
settled and no honour of the family involved, but 
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that there was a consideration proceeding from 
the younger brother, Samuel, and from the mother 
of the parties that formed the basis of the 
arrangement. But where there is a bona fide dis¬ 
pute it may itself constitute a good consideration 
for the parties to the settlement although that is 
not the only consideration which may form the 
basis of that settlement. 

(11) A ‘family arrangement’ has been defined in 
‘Halsbury, Vol. XV, Hailsham Edition, Page 2 
paragraph 2 as : 

“a transaction between members of the same 
family generally which is for the benefit of the 
family as, for example, one which tends to the 
preservation of the family property, to the peace 
or security of the family, or to the saving of 
the honour of the family.” 

In all these cases, it will be noticed that the 
Courts are anxious to see whether there was some 
consideration for the agreement, quite apart from 
the motive for the family arrangement. The ade¬ 
quacy or otherwise of the consideration is not a 
matter for judicial determination, but where the 
consideration has been grossly or shockingly in¬ 
adequate the inadequacy will be treated as evid¬ 
ence that the consent was not a real consent or 
that the party was the victim of some imposition. 

(12) The principles deducible from a considera¬ 
tion of these authorities may be summarised as 
follows : 

“(i) To constitute a valid family arrangement 
the transaction should be one w r hich is for the 
benefit of the family generally. 

(ii) The consideration for the arrangement 
may be preservation of the family property, 
preservation of the peace and honour of the 
family, or the avoidance of litigation. 

(iii) it is not essential that there should be a 
doubtful claim, or a disputed right to be com¬ 
promised. If there is one, the settlement may 
be upheld if it is founded on a reciprocal ‘give 
and take’ and there is mutuality between the 
parties, in the one surrendering his right and 
in the other forbearing to sue. In such cases 
the Court wall not too nicely scrutinise the ade¬ 
quacy of the consideration moving from one 
party to the other. 

(iv) In anv case, if such an arrangement has 
been acted upon the Courts will give effect to 
it on the ground of estoppel or limitation and 

the like. 

(v) A family arrangement may also be upheld 
if the consideration moves from a third party. 

I (vi) If it appears to the Court that one party 
has taken undue advantage of the helolessness 
of the other and there is no sacrifice of any 
right or interest, the agreement is unilateral 
and is devoid of consideration. 

(vii) The consent of the parties should be 
freely given to the arrangement and gross in- 
adeouacy of consideration may be a deteimining 
factor in judging whether the consent was freely 

given. 

(vlii) If the agreement involves or implies an 
injury to the person or property of one of the 
parties, the Courts retain an inherent power to 
prevent injustice being done. 

(13) I now ask : what is the consideration in 
this case, for the agreement by the plaintiff to 
forego a substantial part of his share so as to 
make the compromise binding upon him? Learn¬ 
ed counsel for the appellants seeks to support it 
on the ground of preserving the family property 
and maintaining the family honour. The mere 


fact that a property is partitioned among several 
brothers does not destroy the property. The family 
property is still intact, but only remains separate 
in the hands of the different brothers. There can, 
therefore, be no question of preserving the family 
property. Nor am I convinced that any question 
of family honour is involved in the case so as to 
justify a surrender by the plaintiff of a portion 
of his rightful share. It is nobody’s case that the 
legitimacy of any of the parties to the dispute 
was involved. No question of family honour was 
ever raised. It was then contended that peace in 
the family could not have been maintained but for 
the compromise. If one of the parties in adjust¬ 
ment seeks to disturb the peace and wants to re¬ 
tain an advantage derived by himself under the 
contract, the contract is unilateral and it cannot 
be said that there is any consideration moving 
from him to support it. If, as has been alleged 
the defendants knew that some lands were more 
valuable than others and refused to give a share 
to the plaintiff there is no consideration which 
can be said to have moved from him, no sacrifice, 
& no forbearance which would support an arrange¬ 
ment by the plaintiff. It could only be based on 
the ground that the defendants promised to ab¬ 
stain from disturbing the possession of the 
plaintiff or the peace of the family, on con¬ 
dition of their receiving a larger share than 
they w 7 ere entitled to. There is no sacrifice of 
any interest or right. I am, therefore, bound 
to hold that the agreement is not support¬ 
ed by any consideration past or present. It is a 
settled principle of law that a promise to do a 
thing or the actual doing of it will not be a good 
consideration, if it is a thing which the party is 
already bound to do. either by the general law 
or by a subsisting contract with the other party. 
For instance, a promise by A to B to do something 
which B can already call upon him to do, can, in 
the contemplation of law, produce no fresh ad¬ 
vantage to B or detriment to A. In the instant 
case, the plaintiff was entitled, under the Hindu 
law, to call upon the defendants to partition the 
properties and give him one-third share. But by 
the arrangement under Ext. C he gets a smaller 
share than he is entitled to and makes a virtual 
gift of the balance of his share to his brothers. 

In such a case the Court must view the transac¬ 
tion with jealousy and anxiously interpose its 
protection to guard the party from the exercise 
of unnatural influence by his brothers who are 
stronger than he. Where a son, without considera¬ 
tion, gives up valuable rights to his father, the 
doctrine of family arrangement does not apply —• 
‘Savery v. King’, (1856) 5 HLC 627 at p. 657 (P). 

In such cases, undue influence may be inferred 
when the benefit to the defendant is such as he 
has no right to'claim, no natural or moral claim 
to it, and the grantor has no rational motive to 
make the grant. The evidence discloses that there 
was marked inequality between the parties, in 
social position as well as in intelligence, and the 
compromise arose out of the insistence of one of 
them and was of such a nature as to put the 
plaintiff, to some extent, in the power of the 
other. In such a case the Court is bound to give 
weight to the suspicious circumstances attending 
the conclusion of the contract, and will be more 
exacting in demanding a satisfactory explanation 
as to whv the plaintiff gave up a substantial por¬ 
tion of his share. Section 25. explanation (2). Con¬ 
tract Act, laj r s down the true doctrine in such 

cases : 

‘‘An agreement to which the consent of the 
promisor is not freely given is not void mere y 
because the consideration is inadequate; but t he 
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inadequacy of the consideration may be taken 
into account by the Court in determining the 
question whether the consent of the promisor 
was freely given.” 

If the parties had come to court for specific per¬ 
formance of the contract, the Court has the dis¬ 
cretion not to direct specific performance in cases 
where it would be highly unreasonable to do so. 
In such cases, therefore, it is well settled that if 
inadequacy of the consideration is such as to 
shock the conscience specific performance will be 
refused. From whatever angle you view it. the pro¬ 
mise of the plaintiff to surrender a part of his 
birth right does not appear to be supported by 
any consideration of equity or fairness. 

(14) The question, then, is whether the Court is 
bound to record such ail agreement under O. 23, 
R. 3, Civil P. C., as a family settlement, without 
regard to the adequacy or otherwise of the consi¬ 
deration for the compromise. 

Order 23, Rule 3, Civil P. C., runs as follows : 

“Where it is proved to the satisfaction of the 
Court that a suit has been adjusted wholly or 
in part by any lawful agreement or compromise, 
or where the defendant satisfies the plaintiff in 
respect of the whole or any part of the subject- 
matter of the suit, the Court shall order such 
agreement, compromise, or satisfaction, to be 
recorded, and shall pass a decree in accordance 
therewith.” 

The rule contemplates three things : (i) that it 
is proved that the suit has been adjusted wholly 
or in part; (ii) that the adjustment should have 
been brought about by a lawful agreement or com¬ 
promise and (iii) that the plaintiff should be satis¬ 
fied that there was a complete agreement amount¬ 
ing to an adjustment either in whole or in part. 
If these are proved, the Court shall order such an 
agreement to be recorded and pass a decree in 
accordance therewith. The rule, therefore, presup¬ 
poses that there must be a completed agreement 
amounting to an adjustment, in whole or in part, 
of the suit itself. But where an agreement re¬ 
mains executory, or merely prescribes a procedure 
for the adjustment of the suit, there cannot be 
said to be a completed agreement. The agreement 
in question, Ext. A has to be examined in this 
light. 

(15) Ext. A runs as follov/s : 

“The parties have compromised as follows. There 
is no apprehension of a breach of the peace. 
Possession may be given in accordance with the 
terms of the compromise. The dispute between 
us regarding partition of property and the dis¬ 
putes in the village and the disturbance to peace 
have been settled by us. 

TERMS. 

(1) It is settled that each of the three brothers 
shall contribute Rs. 1000/- for the construction 
of the village temple and the villagers shall 
contribute the rest and help in its construction. 

(2i Tlie partition list which had been prepar¬ 
ed on 23-2-49 in the presence of respectable 
people (and which is marked as Ext. C in this 
case) is modified as follows : 

(a) Item 8 of the list relating to the lands 
in mouzas Tezgula is altered in respect of the 
second and third shares, the third share in 
Choraswall Talaratala is allotted to the second 
share and Baditala and Aintapalli which had 
been allotted to the second share, is allotted to 
the third share. 

(b) The lands in mouza Ganghati have been 
divided into three shares, out of which one share 
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had been given to Chamra Gountia and one 
share to Sundar and Bhikary Charan Gountia. 
It is now settled that that property shall be 
divided into four shares and one share shall be 
given to Chamra and the other three, will be 
taken by Sundar and Bhikary Charan Gountia. 

(c) The six annas gountiayi right in Tezgula 
shall be enjoyed equally. 

(d) The one anna gountiayayi right in Rai 
Suba is given to Chamra Gountia and the one- 
fourth share in the Ganghati gountiyayi right 
is given to the plaintiff and the balance to the 

defendants. 

(e) The court-fee incurred by Chamra Gountia 
in the partition suit in the Subordinate Judge’s 
Court shall be borne by the plaintiff and defen¬ 
dants 1 and 9 equally. 

(f) The crops attached in the proceedings 
under S. 145, Cr. P. C., shall be taken by Sundar 
Gountia and Bhikary Charan Gountia. 

(g) The plots indicated in the partition list of 
28-2-49 and in cl. (2) (a) of this agreement, will 
be localised through the Patv/ari engaged by 
the parties and their numbers determined and 
the plans got prepared. The uncultivated lands 
of mouza Tezgula are not mentioned in the list 
of 28-2-49. They will be divided equally in three 
shares between the parties. 


(h) In accordance with the settlement of to¬ 
day the parties shall have, each, his share deter¬ 
mined in accordance with the plot numbers and 
the area, shall get the plans prepared, and shall 
file a compromise in the Court of the Subordi¬ 
nate .TiidfZfv” 


It will be seen on a plain reading of the contents 
of this document that there has not been any ad¬ 
justment of the suit as such, except that the plain¬ 
tiff has been allotted one-fourth instead of one- 
filth share in mouza Ganghati. In respect of the 
suit itself, all that the parties agreed to is that 
they would get their shares localised with refer¬ 
ence to the plot numbers of the area and get 
plans prepared through a Patwari, and then file 
a compromise in the Subordinate Judge’s court. It 
is not a case of a suit having been adjusted as 
contemplated in R. 3 of O. 23, Civil P. C. The 
agreement contemplates something to be done by 
the parties through a Patwari and then seeks to 
take the suit completely out of the control of the 
Court. If any of the parties resiles from the agree¬ 
ment or neglects to perform Us terms the agree¬ 
ment can only be enforced by a separate suit. In 
such a situation, the Court is helpless in execut¬ 
ing the agreement even if it were to record the 
compromise and incorporate it in a decree. Apart 
from the question whether the agreement is law¬ 
ful, the Court is bound to consider whether it has 
the power to refuse to record an agreement which 
is bound to result in injustice and lead to multi¬ 
plicity of proceedings. Undoubtedly, the words of 
the rule do not. in terms, appear to confer a dis¬ 
cretion on the Court, but it would seem from ail 
observation of the Judicial Committee in — ‘Scu- 
rendra Nath v. Tarubala Dasi', AIR 1930 PC loS 
at pp. 162-163 (Q), that the Courts retain an in¬ 
herent power not to allow their proceedings to be 
used to work substantial injustice. Reference may 
also be made to the decision of the House of Lords 
i n — ‘Neale v. Gordon Lennox’, 1902 AC 465 (R). 
There have been several Indian decisions also 
which go to show that in such circumstances the 
Court is entitled to refuse to record a compromise 
if it does not work out an adjustment of the suit. 
In — ‘Rupchand v. Janki Bai’, AIR 1926 Born 
24 (S), the agreement was that the appeal in the 
High Court should continue to its normal end and 
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l u at ,., w , hatever decree ifc ma y ultimately make, 
should be replaced by the private arrangement bet¬ 
ween the parties. The Court was of opinion that 
the suit had not been adjusted by this agreement. 
The case in — ‘Haridas v. Ramdas’, AIR 1931 
Cal 205 (T), is very much like the case before us. 
The parties filed a petition on 20-11-25 asking for 
an adjournment on the ground that they propos¬ 
ed to settle the suit. By the terms of the agree- 
ment, the plaintiff was to execute a kebala in 
favour of the defendant in respect of his share of 
the property and the defendant was to execute a 
kebala in favour of the plaintiff in resnect of his 
share mentioned in para 2 of the petition, and the 
suit properties were to be thus mutually exchang¬ 
ed by the kebalas. Then, the last clause was that 
the parties will complete everything by ‘Thursday 
next’. Rankin C. J. posed the question thus : 

“The case being adjourned for those reasons until 
Thursday, the question is: what was the bar¬ 
gain between the parties. Did the parties mean 
to commit themselves to the bargain, as it was 
stated on 20th November, or did they mean to 
wait till Thursday and then have a completed 
settlement — the kebalas exchanged and every¬ 
thing finished, and nothing to do by execution 
of compromises, execution of solinamas but a 
complete, clean and final settlement — each per¬ 
son having a declaration, by a kebala, to show 
what he had to get? It is abundantly clear to 
my mind that the intention was the latter. It 
was not intended that they agreed, by the soli- 
nama, to something and that the parties were 
to be remitted from the process of execution, to 
compel the performance of each kebala by the 
other. When Thursday came it is perfectly cer¬ 
tain that the parties had not executed their 
respective kebalas.” 

It was held that the plaintiff was entitled, if he 
chose, to resile from the contract as it was not 
a completed agreement and there had been no ad¬ 
justment of the suit. Tire view taken by the Patna 
High Court is much to the same effect. In — ‘Jai 
Gobind v. Bagat, AIR 1950 Pat 445 (U), the par¬ 
ties had only agreed to abide by the award of 
arbitrators and it was held that the matter had 
not proceeded beyond the admission of an agree¬ 
ment contemplated and that the stage of adjust¬ 
ment of the claim had not been reached. In the 
Full Bench case reported in — ‘Mt. Akbari Begum 
v. Rahmat Husain’, AIR 1933 All 361 at p 880 (SB) 
(V>, Sulaiman C. J. reiterated the same principle: 

“Strictly speaking, an agreement is not identical 
with a compromise of the suit and may amount 
to a mere contract but as no decree can be 
passed in terms of a mere contract to abide by 
the statement of a third person. I am prepared 
to hold that there can be no adjustment of the 
suit by such a contract until the statement has 
been made.” 

(16) The expression ‘adjustment of a suit’ occur¬ 
ring in O. 23, R. 3, Civil P. C., corresponding to 
S. 98, old Civil P. C., 1859, came up for interpreta¬ 
tion in — ‘Komapalem v. Perota’, 4 Mad HCR 
423 (W), where their Lordships observed that that 
section provided that if a suit shall be adjusted 
by mutual agreement or compromise, such agree¬ 
ment or compromise shall be recorded and the 
suit shall be disposed of in accordance therewith. 
The question is whether in the instant case, the 
suit is to be regarded as having been adjusted by 
mutual agreement or compromise so that it can 
be disposed of in accordance therewith. In the 
Madras case the parties filed an agreement in 
Court that the suit should be dismissed if the 
second defendant took a special oath. The second 
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defendant refused to take the oath and the com- 
miss loner appointed to administer the oath report¬ 
ed accordingly. Thereupon the trial court passed 
a decree m favour of the plaintiff. Their Lord¬ 
ships held that the agreement did not amount to 
an adjustment of the suit and said : 

We think that what is meant by this language 

is that the parties should agree upon some com- 

promise respecting the subject-matter of the suit 

which is capable of being embodied in a decree 

whereby the suit would be disposed of.” 

(17) If I am right so far in interpreting these 
decisions, I must hold that the learned Subordi¬ 
nate Judge was right in his view that Ext. A wasi 
incomplete and indefinite and could not, therefore,* 
be regarded as an adjustment of the suit. 

(18) But apart from incompleteness, the agree¬ 
ment Ext. A suffers from several other infirmities 
which prevent its being treated as an adjustment 
of the suit. There are several minors arrayed as 
party-defendants in the suit and Ext. A does not 
purport to have been - executed on their behalf. 
The plaintiff also impleaded his cosharers, as some 
of the bhogra and raiyati lands stood recorded 
jointly in their names. The agreement is not 
signed by these defendants 12-16, nor is there any 
prayer that the suit should be disposed of in terms 
of that agreement. The only prayer in exhibit A 
appears in the very opening words of the docu¬ 
ment to the effect that “possession may be order¬ 
ed in terms of the compromise”. There is there¬ 
fore no escape from the conclusion that Ext. A 
purported to dispose of only the miscellaneous 
proceedings pending before the Magistrate and 
contemplated that the parties would amicably 
settle their civil suit also. I must accordingly 
hold that Ext. A is ineffective as a record of an 
adjustment of the suit either in whole or in part. 

(19) It is undoubtedly true, as has been contend¬ 
ed by the appellants, that the mere fact that the 
plaintiff gets a smaller share than he is legally 
entitled to, will not make the agreement unlaw¬ 
ful if it is otherwise lawful. But as I have point¬ 
ed out above if the settlement is the result of an 
inequality of position, undue influence or coercion, 
such as would be sufficient in law to vitiate it, 
then it cannot be said that there is mutuality bet¬ 
ween the parties or that consent is freely given. 
Section 23, Contract Act, says that the considera-I 
tion or object of an agreement is lawful unless 
it involves or implies injury to the person or pro¬ 
perty of another. There is no reason given, nor 
have we been able to discover any, as to why the 
plaintiff should have consented to forego a part 
of his legitimate share. The only reason suggest¬ 
ed is that he is issueless, but that is no reason 
for depriving a party of his rightful share which 
he acquires at birth. Agreements which are calcu¬ 
lated to prevent a person from enjoying a funda¬ 
mental right and which compel him to seek re¬ 
dress in a court of law must be held to be bad 
and unlawful. The plaintiff admittedly signed the 
agreement, but the question is w'hether he gave 
his free consent, and that question has to be de¬ 
termined by the Court. There being no considera¬ 
tion at all, as I have already stated, for such con¬ 
sent, I must hold that the agreement should be 
regarded as void. 

(20) I have, therefore, arrived at the conclusion 
that both on facts and on law. the appellants are 
bound to fail. The appeal is accordingly dismissed 
wdth costs. Hearing fee Rs. 100/- (Rupees one 
hundred only.) 

(21) NARASIMHAM J. : I agree. 

B/H.G.P. Appeal dismissed. 
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PANIGRAHI C. J. AND NARASIMHAM J. 

Polaki Kotesam and others, Petitioners v. S. M. 
Patnaik, I. A. S. Registration Officer, Berhampur 
and others, Opposite Party. 

O. J. C. No. 52 of 1953, D/- 8-9-1953. 

(a) Representation of the People Act (1950), 
S. 28 — Rules under — Representation of the 
People (Preparation of Electoral Rolls) Rules, 1950, 
Rules 22 and 23 — Publication of draft Roll of 
Orissa Legislative Assembly. 

Held that the electoral roll draft of Orissa 
State Legislative Assembly published on the 
7th August, 1952. was not only a list of 
amendments contemplated in Rule 22(1) of the 
Representation of the People (Representation 
of Electoral Rolls) Rules 1950. The Election 
Commission acted under the proviso to suu- 
rule (3) of Rule 22 and directed the entire 
electoral roll of the year 1950 to be brought 
uptodate by incorporating all changes since the 
preparation of that roll, and caused it to be 
printed as a single roll. This was perfectly 
within the Commission’s power to do. The 
choice was given to the Commission under the 
Rules either to have the entire old roll, to¬ 
gether v/ith the amendments, printed and pub¬ 
lished as a single roll or to prepare only a 
list of the amendments and publish it along 
with the original roll. (Paras 10, 11) 

(b) Representation of the People Act (1950), 
8s. 23, 28 and 62 — Representation of the People 
(Preparation of Electoral Rolls) Rules, 1950, Rr. 10 
and 20 (2) — Valid draft publications of Roll — 
Petitioners name not included — Ilis remedy is 
cither under R. 10 or R. 20(2) — He cannot apply 
for writ under Art. 226 — (Constitution of India, 
Art. 226) — (Civil P. C. (1908), S. 9). 

Draft publication of Orissa Assembly Elec¬ 
toral Roll — Notice inviting objections issued 
simultaneously — Petitioner whose name was 
included in old roll but was not found in draft 
publication not taking steps under Rule 10 to 
get his name included by preferring claim— 
Another remedy available under Rule 20(2) 
not resorted to by applying to Election Com¬ 
mission for amending roll — Petitioner cannot 
come to High Court and ask for writ under 
Art. 226, when the fresh roll for the Consti¬ 
tuency was prepared under S. 23 according to 
rules — In such a case the proper remedy is 
only either under R. 10 or Rule 20(2). 

The right to be registered as a voter should 
be distinguished from the right to vote at an 
election. The Representation of the People 
Act, 1950, was enacted by Parliament in exer¬ 
cise of the powers conferred by Art. 327. and 
that Act prescribes the manner in which a 
person entitled to be registered as a voter can 
get himself so registered. If a person chooses 
not to avail himself or herself of the proce¬ 
dure prescribed by the Act to get himself 
registered as a voter, then he loses the right 
to vote conferred by S. 62, Representation of 
the People Act, 1951. Where a new right is 
created by statute and a remedy is provided 

* i ) so provided, and no 

other remedy, shall be available. 

(Paras 12, 13, 14) 
Anno: Civil P. C., S. 9 N. 62. 

(c) Constitution of India, Art. 326 — Scope. 

Article does not confer right to exercise 
franchise, unless a person gets himself regis¬ 
tered as voter in electoral rolls in accordance 
with law — Rejection of nomination papers of 


a candidate because his nanie n'dt in 
toral rolls is too remote a cohsdqiiertce of the 
omission of the names ofpetitioner's from 
electoral rolls and is not by any - stretch of 
imagination a denial of petitioner’s so called 
right to elect. ' (Para 15) 

Per Narasimham J.: It is true that as fv 
citizens of India the petitioners may have 
their right to exercise their franchise pro¬ 
vided their names are found in the electoral O 
roll of their constituency. If they are deprived ... 
of this right the Representation of the People 
(Preparation of Electoral Rolls) Rules ; :pre-,. 
scribe the necessary procedure for rectifying 
the omission. But the petitioners’ right to vote 
for a particular candidate in the ensuing 
elections depends on whether that candidate is 
validly nominated. When that .<■ candidate's 
nomination is rejected by a competent autho¬ 
rity and under Art. 329 (b) the • decision of w 
the Returning Officer is not liable to challenge 
before any Court, the petitioners cannot rea¬ 
sonably contend before the High Court that 
they have been deprived of their right to 
vote for a particular candidate. This depriva¬ 
tion is brought about by the inaction on the 
part of that candidate in getting his name 
registered as a voter in the electoral roll of the 
constituency. Petition of the petitioners under 
Art. 226. is nothing else but a colourable device •; 
to indirectly challenge the order of rejection 
of the nomination paper and cannot be 
entertained. (Para 23) o 

(d) Constitution of India, Art. 329 — Scope. 

Article creates a bar to interference by Court /, 
in electoral matters, even under Art. 226 — 
Validity of law made under Art. 328, namely, , 
Representation of the People Act, 1950, cannot 
be questioned. (Para 16) . 

(c) Constitution of India, Art. 329 (a) — Scope. 

Quaere: Whether a law relating to delimi¬ 
tation of constituencies would also include the i 
preparation of electoral rolls and whether any : 
challenge to the validity of such a law would 
be barred from the cognizance of the High..; 
Court. (Para 17) rf 

(f) Constitution of India, Art. 226 — Jurisdiction 

— Writ against Election Commission. 1 

Writ against Election Commission directing 
him to include petitioner’s name in electoral , 
roll or directing him to prepare new roll —. • 
Even if High Court of Orissa were to invoke 
its powers under Art. 226 (in spite of bar under 
Art. 329) the writ would be ineffective against ;! 
Commission because Election Commission can- ;; 
not be regarded as functioning within territo¬ 
rial limits of the High Court. AIR 1953 SC 
210, Foil. (Para 18) n 

(g) Constitution of India, Arts. 329 (b) and 226 

■— Election. ' ‘ ^ 

To attract Art. 329(b), there must be “Elec¬ 
tion”. Word “Election” has been used in the 
Constitution in a very wide and comprehend 
sive sense to connote the entire process cul¬ 
minating in a candidate being declared elected. 

No writ can issue to Returning Officer with a 
view to quash his order rejecting or accepting 
a nomination paper, and that his decision can 
be questioned only by means of an election 
petition after the election is completed. 
Article 329 (b) thus constitutes a bar to a 
Court’s interference because the process of 
election has already commenced, and the peti¬ 
tioners are not entitled to any relief under • 
Art. 226. (Para 19^ 19 
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(h) Constitution of India, Art. 226 — Delay. 

Inordinate delay of ten months in seeking 
the remedy under Art. 226, is a good ground 
for rejecting the prayer, as the Court will not 
be inclined in favour of a party who has been 
admittedly guilty of laches. (Para 20) 

P. V. B. Rao and B. Mohapatra, for Petitioners; 
B. M. Patnaik, V. Pasayat and S. Patnaik, for 
Opposite Party. 

CASES REFERRED: 


Kotesam V. S. M. Patnaik (Panigrahi G. J.) 


lIK (Panigrahi C. J.) j # jf p 

not possible to prepare a mere list of additions and 
amendments, owing to the fact that there had 
been a complete re-distribution of the several 
municipal wards since the preparation of the last 
electoral roll in 1950; and that a new electoral 
roll, incorporating the additions and amendments, 
was draft-published on 7-8-1952 in a single roll 
superseding the previous electoral roll of the year 
1950. The final publication of this new electoral 
roll was made on 31-1-1953. 


(A) (1831) 1 B & Ad 847: 109 ER 1001 (Pr 14) 

(B) (1859) 6 CBNS 336: 28 LJCP 242 (Pr 14) 

(C) (1935) 1935 AC 532: 104 LJPC 82 (Pr 14) 

(D) (’40) AIR 1940 PC 105: 44 Cal WN 709 (PC) 

(Pr 14) 

(E) (’52) AIR 1952 SC 64: 1952 SCR 218 (SC) 

(Prs 14. 19. 23) 

(F) (’53) AIR 1953 SC 210: 1953 SCJ 293 (SC) 

(Pr 18) 

(G) (’52) AIR 1952 Trav-C 1: ILR (1951) TC 808 

(Pr 19) 

(H) (’52) AIR 1952 Bom 277: ILR (1952) Bom 785 

(Pr 19) 

(I) (’53) AIR 1953 Pat 47: 31 Pat 145 (Pr 19) 
PANIGRAHI C. J.: 

At the conclusion of the hearing of this petition 
on 1-9-1953, we intimated our decision to the par¬ 
ties and took time to formulate our reasons for 
our order. I now proceed to set out the reasons 
for dismissing the petition. 

(2) The petitioners, four in number, are residents 
of Berhampur Municipality in Ganjam district and 
were registered as voters in the electoral roll pre¬ 
pared in the year 1950. At the general election 
held in January 1952, two candidates were return¬ 
ed to the Orissa State Legislative Assembly from 
the Berhampur Constituency, but their election was 
set aside on 17-3-1953, by an order of the election 
tribunal, in Election Case No. 4 of 1952. A bv- 
election was directed to be held under S. 150. Re¬ 
presentation of the People Act, 1950 (Act 43 of 
1950) and 7-5-1953 was fixed as the last date for 
receiving nominations and 14-6-1953, for conducting 
the poll. On the 7th May one Sri Gadi Narayana- 
murti, an Advocate of Berhampur whose name 
had been registered in the electoral roll of 1950 
filed nomination paper, but the Returning Officer, 
Berhampur Constituency, who is the opposite 
party No. 1 in these proceedings, rejected the 
nomination paper on the ground that his name 
was not found in the new electoral roll prepared 
in 1952. 


(4) It is contended for the petitioners that the 
preparation of a new electoral roll in 1952 super¬ 
seding the earlier roll of 1950, is illegal and con¬ 
trary to the provisions contained in the Rules 
framed^ under the Representation of the People 
Act, 1950 (Act 43 of 1950) and that accordingly 
the old electoral roll should be deemed to be 
still in force. It is, therefore, prayed that the 
elections should be held on the basis of the elec¬ 
toral roll of the year 1950, and the Returning 
Officer should be directed, by a writ of mandamus 
to conduct the election on the basis of the roll. 

(5) For a clear appreciation of the contentions 
raised on either side, it is necessary to quote the 
relevant Articles of the Constitutions, as also the 
relevant Rules framed under the Representation 
of the People Act with regard to the preparation 
of electoral rolls. 

(6) Part 15 of the Constitution deals with Elec¬ 
tions and the law relating to elections is contain¬ 
ed in Arts. 324 to 329 of the Constitution (in that 
part). 

Article 324 runs as follows : 

“‘324’ (1) The superintendence, direction and 

control of the preparation of the electoral rolls 
for. and the conduct of elections to Parliament 
and to the Legislature of every State and of 
eleetioiis to the offices of the President and Vice- 
President held under this constitution, including 
the appointment of election tribunals for the 
decision of doubts and disputes arising out of, or 
in connexion with elections to Parliament and 
to the Legislatures of States, shall be vested in 
a Commission (referred to in this constitution 
as the Election Commission.) 

(2) The Election Commission shall consist of 
the Chief Election Commissioner and such num¬ 
ber of other Election Commissioners, if any, as 
the President may from time to time fix and 
the appointment of the Chief Election Commis¬ 
sioner and the other Election Commissioners 
shall, subject to the provision of any law made 


On 20-5-1953, the petitioners filed this petition 
under Art. 226 of the Constitution impleading the 
Returning Officer who was also the Electoral 
Registration Officer for the Berhampur Consti¬ 
tuency, as opposite party No. 1 and the other 
candidates whose nomination has been accepted, 


in that behalf by Parliament, be made by the 
President. 

(3) When any other Election Commissioner is 
so appointed the Chief Election Commissioner 
shall act as Chairman of the Election Commis¬ 
sion. 


as opposite parties 2 to 6. The petitioners have 
prayed for the issuance of a writ 

“in the nature of mandamus or any other order 
directing opposite party No. 1 to treat the first- 
prepared roll of 1950 as the existing electoral 
roll for the purpose of the by-election, and direct 
him not to conduct the election on the basis of 
the illegal electoral roll prepared in 1952.” 

(3) The contention on behalf of the opposite 
party No. 1 is that on 7-3-1952, a press note was 
published informing the public that a new electoral 
roll for the Orissa State Legislative Assembly was 
being draft-published, and that objections were 
Invited from electors whose names might have been 
omitted from the roll. It is further stated that 
a fresh roll was prepared after a house to house 
enquiry in the Berhampur Municipality as It was 

\ 


(4) Before each general election to the House 
of the People and to the Legislative Assembly of 
each State and before each biennial election to 
the Legislative Council of each State having 
such Council, the President may also appoint, 
after consultation with the Election Commis¬ 
sion, such Regional Commissioners as he may 
consider necessary to assist the Election Commis¬ 
sion in the performance of the functions con¬ 
ferred on the Commission by cl. (1). 

(5) Subject to the provisions of any law made 
by Parliament, the conditions of service and 
tenure of office of the Election Commissioners 
and the Regional Commissioners shall be such 
as the President may, by rule, determine; 

Provided that the Chief Election Commissioner 
shall not be removed from his office except in 
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like manner and on the like grounds, as a Judge ed for by or under any law made by the appro- 

of the Supreme Court; and the conditions of priate Legislature.” 


service of the Chief Election Commissioner shall 
not be varied to his disadvantage after his 
appointment: 

Provided further that any other Election Com¬ 
missioner or Regional Commissioner shall not 
be removed from office except on the recommen¬ 
dation of the Chief Election Commissioner. 

(6) The President, or the Governor or Raj- 
pramukh of a State, shall when so requested by 
the Election Commission, make available to the 
Election Commission or to a Regional Commis¬ 
sioner such staff as may be necessary for the 
discharge of the functions conferred on the Elec¬ 
tion Commission by cl. (1).” 

Then comes Art-. 326 which reads as follows : 

"326 : ‘Elections to the House of the People and 
to the Legislative Assemblies of States to be on 
the basis of adult suffrage’. The elections to the 
House of the People and to the Legislative 
Assembly of every State shall be on the basis of 
adult suffrage; that is to say, every person who 
is a citizen of India and who is not less than 
21 years of age, on such date as may be fixed 
in that behalf, by or under any law made by 
the appropriate Legislature, and is not other¬ 
wise disqualified under this Constitution or any 
law made by the appropriate Legislature on the 
ground of non-residence, unsoundness of mind, 
crime or corrupt or illegal practice, shall be en¬ 
titled to be registered as a voter at any such 
election.” 

Article 327 says : 

"327: ‘Power of Parliament to make provision 
with respect to elections to Legislatures* Subject 
to the provisions of this Constitution, Parlia¬ 
ment may from time to time by lav/ make pro¬ 
visions with respect to all matters relating to, 
or in connexion with, election to either House 
of Parliament or to the House or either House 
of the Legislature of the Slate including the 
preparation electoral rolls, the delimitation of 
constituencies and all other matters necessary for 
securing the due constitution of such House or 
Houses.” 

Next comes Art. 328: 

"323: ‘Power of Legislature of a State to make 
provisions with respect to election to such Legisla¬ 
ture'. Subject to the provisions of this Consti¬ 
tution and in so far as provision in that be¬ 
half is not made by Parliament, the Legislature 
of a State may from time to time by law make 
provision with respect to all matters relating to, 
or in connection with, the elections to the House 
or either House of the Legislature of the Scate 
including preparation of electoral roils and all 
other matters necessary for securing the due 
constitution of such House or Houses.” 

Finally comes Art. 323 which is in the following 

terms : 

”329: ‘Bar to interference by Courts in electoral 
matters. Notwithstanding anything in this Con¬ 
stitution : 

(a) the validity of any law relating to the 
delimitation of constituencies or allotment of 
seals to such constituencies, made or purport¬ 
ing to be made under Art. 327 or Art. 328, shall 
not be called in question in any Court; 

(b> no election to either House of Parliament 
or to the House or either House of the Legisla¬ 
ture of a State shall be called in question, ex¬ 
cept by an election petition presented to such 
authority and in such manner as may be provid- 


(7) It will be seen that the superintendence, 
direction and control of the preparation of the 
electoral rolls is vested in the Election Commis¬ 
sion under Art. 324. Under Art. 325 every adult 
person is entitled to be registered as a voter. 
Under Art. 326 Parliament is vested with the po¬ 
wer to make laws with respect to all matters re¬ 
lating to elections including the preparation of 
electoral rolls, the delimitation of constituencies, 
all other matters necessary for the due constitu¬ 
tion of House of Legislature. Article 323 vests a 
similar power on the State Legislature t-o make 
provisions by lav/ with respect to electoral mat¬ 
ters, if the parliament has not done so. Article 
329 bars interference by Courts in electoral mat¬ 
ters generally and Art. 329(b) specifically bars in¬ 
terference with an election except by an election 
petition in such manner as is provided by law. 

(8) The Representation of the People Act 1950 
(Act 43 of 1950) was passed by Parliament, in. 
order to provide for the allocation of seats in and 
the delimitation of constituencies for the purpose 
of elections to the House of the People and the 
Legislatures of States, the qualifications of voters 
at such elections, and the preparation of electoral 
rolls and all matters connected therewith. Part 
III of the Act deals with registration of Parlia¬ 
mentary electors and Part IV with the registra¬ 
tion of electors for the State Legislatures. Section 
26 deals with the preparation of electoral rolls for 
the Assembly constituencies and lays down that 
the provisions of Ss. 15 to 25 shall apply in rela¬ 
tion to the Assembly constituencies as they apply 
in relation to Parliamentary Constituencies. 

Section 15 says that for every constituency there 
shall be an electoral roll which shall be prepared 
in accordance with the provisions of this Act under 
the superintendence, direction and control of the 
Election Commission, and S. 23 says that the elec¬ 
toral roll for each constituency shall be prepared 
every year in the prescribed manner by reference 
to the qualifying date : Provided that it shall not 
be necessary to prepare any roil during the year 
1951. 

Section 24 says that the electoral roll first pre¬ 
pared under this Act shall remain in force until 
the 30th day of September 1952 and every electoral 
roll subsequently prepared shall come into force 
on the 1st day of October next, after the qualify¬ 
ing date by reference to which that roll is prepar¬ 
ed, and shall remain in force until the 30th of 
September next following. 

(9) A set of rules, known as the Representation 
of the People (Preparation of Electoral Rolls) 
Rules, 1950, was published on the 26th July 
1950 prescribing how the rolls are to be pre¬ 
pared. Rule 22 deals with the annual preparation 
of electoral rolls, and reads as follows: 

"22. — ‘Annual preparation of Electoral roll’ — 

(i) After the electoral roils list prepared under 
the Act have been published under Rule 
19, the Election Commission may, for the 
purpose of any subsequent annual prepara¬ 
tion of the electoral roll for any constituency 
under S. 23 of the Act, direct the prepara¬ 
tion of a list of amendments to the 
electoral roll for such constituency for the 
time being in force, for its publication under 
R. 9, and the provisions of Rules 3 to 8 
(both inclusive) shall, so far as they are 
applicable, apply in the case of such pre¬ 
paration of the list of the electoral rolls. 

(ii) When any such list of amendments to an 
electoral roll for a constituency has been so 
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prepared, the electoral roll for such con¬ 
stituency for the time being in force, to¬ 
gether with the list of amendments thereto 
so prepared, shall be published under R. 2, 
& shall be deemed to be the electoral roll 
prepared for that constituency, and the 
provisions of rules 10 to 19 (both inclusive)* 
shall, so far as they are applicable apply 
in the case of every such roll (including 
the list of amendments) in like manner as 
they apply in the case of electoral rolls 
first prepared under the Act. 

(iii) When a list of amendments is prepared 
for any constituency under the foregoing 
provisions of this Rule, it shall not be 
necessary to re-print the entire roll, but the 
list of amendments need only be printed; 

Provided that the Election Commission 
may, if he deems it expedient so to do 
direct that the entire roll along with the 
list of amendments shall be printed as a 
single roll.” ' 

(10) The petitioner’s contention is that the 
(electoral roll draft-published on 7-8-1952, is only 
a list of amendments contemplated in R. 22 (1) 
quoted above and this list of amendments should 
! have been published, along with the first elec¬ 
toral roll prepared in 1950. and that roll, together 
with this list of amendments, should be deemed 
to be the electoral roll prepared for the consti¬ 
tuency in 1952 as laid down in R. 22(2). 

It is further submitted that a list of amend¬ 
ments only need have been printed as contem¬ 
plated in sub-r. (3) of R. 22 and that the revised 
roll which was draft-published on 7-8-1952 (as a 
single roll) has not been prepared in compliance 
with the rules and as such is illegal. 

The contention of opposite party No. 1, on 
the other hand, is that the Election Commission, 
acting under the proviso to sub-r. (3) of R. 22 
directed that the entire roll, together with the 
amendments, should be printed as a single roll. 
The very language of R. 22 gives a discretion to 
the Commission to adopt either of the two methods 
in preparing the electoral rolls. He may either 
direct the preparation of only a list of amendments 
under R. 22(1) and cause it to be published along 
with the old prepared roll under R. 22 (2) — in such 
a case he may only cause a list of the amendments 
to be printed under Rule 22 (3) or he may direct 
that the entire roll along with the amendments 
shall be printed and published as a single roll 
under the proviso to R. 22(3). The contention of 
opposite party No. 1 is that it was the latter course 
that- had been adopted by the Election Commis¬ 
sion and this contention appears to me to be 
well founded in fact. 

(11) The following press note was issued on 
7-8-1952 intimating that the electoral roll was 
being draft-published and inviting objections and 
claims to be registered thereunder. It will be 
useful to quote it here. 

“HOME (ELECTIONS) DEPARTMENT 

Press Note. 

7th August, 1952. 

It is notified for general information that the 
electoral rolls for the State of Orissa are being 
draft-published throughout the State on the 7th 
August 1952. The complete electoral roll of a 
constituency will be published formally at the 
office of the Electoral Registration Officer of the 
constituency concerned; and relevant portions 
of the rolls will be informally published at 
important rural centres within the constituency. 
Any person whose name is not included in the 
electoral roll of constituency and who is entitled 


b * e ^fgistered therein may apply, in form 
VI, to the revising authority of the constituency 
or to any other office authorised in this behalf, 
for the inclusion of his name in the roll. A 
voter of a particular constituency may file ob¬ 
jection in Form VIII to the inclusion of any 
other name not entitled to be an elector in the 
same constituency, with the officer or officers 
concerned. Claims & objection will be received 
by the abovementioned officer on any day with¬ 
in 21 days from the date of publication of the 
electoral rolls, that is, from the 7th August 
1952 to the 28th August 1952..” 

The position was further made clear by an 
order of the Election Commission dated 17th 
January 1953 which also I quote below; 

“No. 125/6/52 — Elec. I. 

No. 1 Aurangazeb Road, 

New Delhi, Jan., 53. 

ORDER. 

In exercise of the powers conferred by sub¬ 
rule (3) of Rule 22 of the Representation of the 
People (Preparation of Electoral Rolls) Rules, 
19 d 0, the Election Commission hereby directs 
that the 'entire electoral roll along with the 
lists of amendments’ pertaining to each of the 
areas specified in the table below ‘shall be 
printed as a single roll’. 

1. Ganjam District — (i) Berhampur Munici¬ 
pal area. 

(11) Aska and Surada Panchayat Board area, 
(iii) Russellkonda Panchayat Board area. 

Sd/- P. S. Subramanian. 

OFFICER ON SPECIAL DUTY.” 
There can thus be no controversy that the 
Election Commission acted under the proviso to 
sub-rule (3) of Rule 22 and directed the entire 
electoral roll of the year 1950 to be brought up- 
to-date by incorporating all changes since the 
preparation of that roll, and caused it to be print¬ 
ed as a single roll. This was perfectly within 
the Commission’s power to do, as I have already 
pointed out above. The choice is given to the 
Commission under the rules either to have the 
entire old roll, together with the amendments, 
printed and published as a single roll as has been 
done in this case, or to prepare only a list of 
the amendments and publish it along with the 
original roll. No question of illegality can there-) 
fore arise. 

(12) The next question that arises is whether 
the petitioners took steps, subsequent to the draft- 
publication of the electoral roll on the 7th August, 
1952. to have their names included into. Rule 
10 of the Representation of the People (Prepara¬ 
tion of Electoral Rolls) Rules 1950 lays down that 
simultaneously with the draft publication of the 
electoral roll, a notice shall be published calling 
upon the persons entered in the roll to lodge any 
objection that they may have to make to the 
roll as published and calling upon persons claim¬ 
ing to be entered on the roll, to lodge their claim 
in the prescribed manner. 

It is admitted that the petitioners did not com¬ 
ply with the requirements of this rule. If such 
a claim had been preferred the revising authority 
appointed under the rules would have included the 
names of the petitioners in the revised roll and 
may have then also considered the propriety or 
otherwise of preparing and publishing fresh roll. 

In that case the Electoral Registration Officer 
may have modified the roll, if he was satisfied that 
the objection or claim made by the petitioners w T as 
valid. There was also another remedy open to 
the petitioners under sub-rule (2) of Rule 20. This 
enables a person whose name is not included in 
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the electoral roll of a constituency and who is 
entitled to be registered thereunder, to apply to 
the Election Commission for amending the roll, 
by including his name therein. 

The petitioners did not take recourse to either 
of the remedies provided under the Rules, and 
by their own obstinacy they have lost a sound 
case by pursuing a wrong remedy. The only 
argument laboriously addressed to us is that the 
Election Commission was not right in directing 
the preparation of a fresh roll for this constituency 
and as such the petitioners, on their part, were 
not bound to adopt the remedies prescribed under 
the Rules. This contention appears to me to be 
i ill-founded. 

(13) Section 23, Representation of the People 
Act (Act 43 of 1950) says that the electoral roll 
for each constituency shall be prepared every year 
in the prescribed manner by reference to the 
qualifying date. The rules prescribe the manner 
in which this has to be done. It may be done 
in two ways: either by merely preparing lists of 
amendments (additions alterations or omissions* 
and publishing it along with the original roll; or 
by preparing an altogether fresh roll, and publi¬ 
shing it as a single roll, after incorporating all 
the amendments therein. 

The necessity for this is obvious. In the rural 
areas all that can be done is merely to prepare 
lists of amendments to the roll every year as it 
is not practicable to find suitable machinery for 
conducting a house to house search in every village. 
In urban areas, where there are municipalities, 
Panchayat Boards, etc., the preparation of a new 
roll is not only feasible but may also be necessary 
in some cases. In this particular case it is said 
that there was a complete re-distribution of 
wards and complete change in ward numbers and 
house numbers in the Berhampur municipality, 
and the revising authority therefore found it 
difficult to prepare only a list of amendments to 
the electoral roll of 1950 which had been prepared 
on the basis of the old ward numbers & houses. 

The statement of opposite party No. 1 shows 
that, after obtaining the previous sanction of the 
Election Commission, house to house enquiry 
was conducted within the municipality and a new 
roll was prepared as directed by the Commission. 
In these circumstances, it is not open to the 
petitioners to refuse to adopt the procedure laid 
down in the Act, and the rules made thereunder, 
for getting their names included in the roll, and 
to insist on saying that their rights have been 
jviolated and that they are entitled to the protec¬ 
tion of this Court. 

(14) Article 326 of the Constitution entitles a 
person over 21 years of age, to be registered as a 
voter, and S. 62, Representation of the People 
Act, 1951 says that: 

“No person who is not, and except as expressly 
provided by this Act. every person who is, for 
the time being, entered in the roll of any con¬ 
stituency, shall be entitled to vote in that 
constituency.” 

(The right to be registered as a voter should be 
distinguished from the right to vote at an election. 
The Representation of the People Act, 1950. has 
been enacted by Parliament in exercise of the 
powers conferred by Art. 327, and that Act pre¬ 
scribes the manner in which a person entitled 
to be registered as a voter can get himself so 
registered. If a person chooses not to avail him¬ 
self or herself of the procedure prescribed by the 
Act to get himself registered as a voter, then he 
loses the right to vote conferred by S. 62, Repre¬ 
sentation of the People Act, 1951. It is well 


settled that where a new right is created by 
statute and a remedy is provided, by statute, the 
remedy so provided, and no other remedy, shall 
be available. 

The principle is stated in the well known pas¬ 
sage in the judgment of Lord Tenterdon in — 
‘Doe d’ Bishop of Rochester v. Bridges’, (1831) 
1 B and Ad. 847 (A): 

“Where an Act creates an obligation and 
enforces performance in a specific manner we 
take it to be a general rule that the perfor¬ 
mance cannot be enforced in any other manner. 
If an obligation is created but no mode of 
enforcing its performance is ordained, the com¬ 
mon law may in general find a mode suited to 
the particular nature of the case.” 

The rule that where a right or a liability is created 
by a statute which gives a special remedy for en¬ 
forcing it, the remedy provided by that statute 
only must be followed, is also brought out with 
great force and clearness in — ‘Wolverhampton 
New Water Works Co. v. Hawkesford’, (1859) 6 
CB NS 336 (B) : 

“There are three classes of cases in which liability 
may be especially founded upon statute. One is, 
where there was a liability existing at common 
law T and that liability is affirmed by the statute 
which gives a special and peculiar form of re¬ 
medy, different from the remedy which existed 
at common law; there, unless the statute con¬ 
tains words which expressly or by necessary impli¬ 
cation exclude the common law remedy, the 
parly suing has his election to pursue either that 
or the statutory remedy. 

The second class of cases is, where the statute 
gives the right to sue merely, but provides no 
particular form of remedy; there, the party can 
proceed by an action at common law. 

But there is a third class, namely, where a 
liability not existing at common law is created 
by a statute which at the same time gives a 
special and particular remedy for enforcing it 

.there, the remedy provided by the statute 

must be followed, and it is not competent to the 
party to pursue the course applicable to cases 
of the second class — the form given by the 
statute must be adopted and adhered to.” 

The above principle has been adopted by the 
Judicial Committee in —‘Attorney-General of Trini¬ 
dad & Tobago v. Gordon Grant & Co. Ltd., 1935 AC 
532 (C) and in the — ‘Secretary of State v. Mask 
and Co.’, AIR 1940 PC 105 (D). Lately, it has also 
been followed by the Supreme Court in — ‘Ponnu- 
swami v. Returning Officer, Namakkal’, AIR 1952 
SC 64 (E). 

I am, therefore, satisfied that the petitioners 
are not entitled to any relief in the form of a writ 
in exercise of our power under Art. 226 of the 
Constitution as they did not pursue the remedy 
provided, the Representation of the People Act 
and the Rules made thereunder, for getting their 
names registered in the electoral roll. They can¬ 
not exercise the right ‘mode et forma’, according 
to their wishes, and according to their own under¬ 
standing of the rules. They had the opportunity 
of exercising it without let or hindrance, in accor¬ 
dance with rule. 

(15) But this is not the only hurdle in the way 
of the petitioner’s success in this petition. It is 
pointed out by opposite party No. 1 that this peti¬ 
tion is not a bona fide one, and that the peti¬ 
tioners have been set up by the candidate whose 
nomination has been rejected; and that the real 
issue in this petition is whether the nomination 
paper of Sri Narayanamurty should have been ac- 
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cepted on the ground that his name was included 
in the original roll of 1950. 

The simple question, therefore, is, whether the 
action of the Returning Officer in rejecting the 
nomination paper of Sri Narayanamurty is liable 
to be questioned at this stage by a writ issued by 
this Court in exercise of the powers vested under 
Art. 226 of the Constitution. It is further pointed 
out that the petitioners were candidates neither 
at the previous election nor at the subsequent one 
and that their only right, if any which can be 
said to have been infringed at all is the right to 
have their names included in the new electoral 
roll prepared in 1952, that they may exercise their 
right of franchise — a right conferred by the 
Constitution of India. 


The claim put forward on behalf of the peti¬ 
tioners is that Art. 328 gives them a right to exer¬ 
cise their franchise and that this right cannot be 
taken away arbitrarily. The inclination of my 
mind is that no such right is. conferred unless the 
petitioners first get themselves registered as voters 
in the electoral rolls in accordance with the pro¬ 
cedure prescribed by law. The right to elect a per¬ 
son follows only after getting one's name register¬ 
ed as an elector. The grievance ventilated in this 
petition is that on account of the omission of their 
names in the electoral roll the petitioners have 
been deprived of the right to exercise their fran¬ 
chise. that is, to get the proper person elected to 
the State Assembly. They say that the rejection 
of the nomination paper of Sri Naraj^anamurty 
itself amounts to a denial of their right of fran¬ 
chise. This complaint is as fanciful as it is curious. 
The rejection by the Returning Officer of the 
nomination paper of Sri Narayanamurty appears 
to me to be too remote a consequence of the omis¬ 
sion of the petitioners names from the electoral 
roll, and does not constitute by any stretch of ima¬ 
gination a denial of the petitioner’s so called right. 


(16) If the petitioner’s contention were to be ac¬ 
cepted, then no election can possibly be held, as 
there are always bound to be some errors or omis¬ 
sions in the electoral rolls prepared for the several 
constituencies which, in a country like ours, are 
spread over vast areas. In order that democratic 
institutions may function properly and to ensure 
that the Legislatures are not deprived of proper 
representation from the various constituencies, it is 
necessary that the process of election should be 
expeditious. The laws of Western Countries, parti¬ 
cularly England, therefore, provide for all such 
grievances to be ventilated only by means of an 
election petition, after the elections are over; and 
give the stamp of finality to the electoral rolls pre¬ 
pared by the administrative machinery before the 
process of election begins. 

Article 329 of the Constitution of India, accord¬ 
ingly. creates a bar to interference by Courts in 
electoral matters generally. The opening words of 
that Article expressly override the extraordinary 
powers conferred upon High Courts under Art. 
226. The expression “Notwithstanding anything in 
this Constitution” indicates that in spite of the 
power conferred on High Courts under Art. 226 
the validity of any law 7 made, or purporting to be 
made, under Art. 328 shall not be called in question. 

(17) Tho Representation of the People Act, 1950, 
purports to be an enactment providing for the 
allocation of seats in, and the delimitation of 
constituencies for the purpose of elections, the 
preparation of electoral rolls and matters connect¬ 
ed therewith. Elections to Parliament is mention¬ 
ed in Entry 72 of the Union list (List I of Sch. 7). 
This comprises not only the delimitation of con¬ 
stituencies and allocation of seats, but also prepa¬ 


ration of electoral rolls and all other matters neces- 

sary for securing the due constitution of the 

Legislature. The marginal note to Art. 329 shows 

tnat Courts cannot interfere in “electoral Matters" 
generally. 

It is pointed out, however, that Art. 329(a) men¬ 
tions only “delimitation of constituencies or allot¬ 
ment of seats” and does not make any specific re¬ 
ference to preparation of electoral rolls. The ques¬ 
tion -whether a law relating to delimitation of 
constituencies would also include the preparation 
of electoral rolls and whether any challenge to the 
validity of such a law 7 would be barred from the 
cognizance of my court does not arise for direct 
decision in this case, as the matter has gone be¬ 
yond that stage. That question may have to be 
decided on a future occasion if and w 7 hen it arises 
directly for decision. 

(18) The opposite party further contends that 
the electoral roll is prepared “under the superin¬ 
tendance, direction and control of the Election 
Commission” and that this petition cannot be en¬ 
quired into, in the absence of the Election Com¬ 
mission which is not impleaded as a party to these 
proceedings. Even if this Court were to invoke its 
special powers under Art. 226, on the ground of 
any illegality committed by the Commission any 
writ that v. T e may issue will be ineffective as 
against the Commission which is beyond our reach. 
This contention is not without force. 

Any writ issued by us can run only through the 
territories v/hich are within the jurisdiction of 
this Court. It has recently been held by the Supreme 
Court in the — ‘Election Commission, India v. 
Saka Venkata Rao\ AIR 1953 SC 210 (P), that thei 
Election Commission cannot be regarded as func¬ 
tioning within the territorial limits of all the 
High Courts. As such it is not amenable to the 
jurisdiction of this Court under Art. 226. We can¬ 
not direct the Commission to include the peti¬ 
tioner’s name in the electoral roll or to withdraw 
the new roll prepared under its direction. 

(19) But opposite party No. 1 rests his case on an 
even more solid foundation and relies on Art. 329(b) 
which bars the jurisdiction to issue a writ even 
under Art. 226. That article already quoted, says 
that no election to the Legislature of a State shall 
be called in question except by an election petition. 
The question for consideration is whether there has 
been an “election” in this case which attracts the 
provisions of Art. 329 (b). The w T ord ‘election’ has 
been used in a very wide and comprehensive sense 
in the Constitution. Part XV of the Constitution 
is intituled “Elections” and deals wdth elections 
generally, the preparation of electoral rolls, fran¬ 
chise, and laws to be made by Parliament with 
respect to elections. In one sense an election may 
be said to commence with canvassing by a candi¬ 
date after the final publication of the electoral 
rolls, if it is imminent. 

The following passage from Halsbury, Vol. 12, j 
Edn. 2, page 237, is instructive : 

"Although the first formal step is the issue of 
the writ, the election is considered for some pur¬ 
poses to begin at an earlier date. It ls a ques¬ 
tion of fact in each case when an election begins 
in such a way as to make the parties concerned 
responsible for breaches of election law 7 , the test 
being whether the contest is reasonably imme- 
nent. Neither the issue of a writ, nor the publi¬ 
cation of the notice of election can be looked to 
as fixing the date when an election begins from 
this point of view. Nor, again, does the nomi¬ 
nation afford any criterion. The election wn 
usually begin at least earlier than the issue oi 
a writ." 




Kotesam v. S. M. Patnaik (Narasimham J.) 


Orissa 93 


The proper interpretation of the above Article 
was considered by the Supreme Court in —‘Ponnu- 

I swami’s case (E)’ and it has been ruled by a Full 
Bench of that Court that the word ‘election’ has 
been used in a wide sense to connote the entire 
process culminating in a candidate being declared 
elected. In that case the appellant was a candi¬ 
date for election to the Legislative Assembly of 
the State of Madras, and his nomination was re¬ 
jected by the Returning Officer. The High Court 
of Madras declined to issue a writ of certiorari to 
quash the order of the Returning Officer and direct 
him to include the appellant's name in the list of 
valid nominations to be published. The Supreme 
Court, agreeing with the view of the Madras 
Judges, held that the High Court had no juris¬ 
diction to interfere with the order of the Return¬ 
ing Officer. The facts of the instant case are iden¬ 
tical with those that were considered by the 
Supreme Court. 

The same view has been adopted by several 
other High Courts. See: —In re Dr. John Matthai’, 
AIR 1952 Trav Cl (G); — ‘Shankar v. Returning 
Officer, Kolaba’, AIR 1952 Bom 277 (H); — ‘Sukar 
Gope v. State of Bihar’, AIR 1953 Pat 47 (I). The 
consensus of opinion among the High Courts thus 
is that no writ can issue to a Returning Officer 
with a view to quash his order rejecting or ac¬ 
cepting a nomination paper, and that his decision 
can be questioned only by means of an election 
petition alter the election is completed. Article 
329(b) thus constitutes a bar to a Court’s inter¬ 
ference because the process of election has already 
commenced, and the petitioners are not entitled 
'to any relief under Art. 226. 

(20) It has been further urged, on behalf of the 
opposite party that no writ should issue as the 
petitioners have come up to this Court nearly ten 
months after the draft-publication of the electoral 
rolls in August 1952. This inordinate delay in seek¬ 
ing remedy is itself a good ground for rejecting 
their prayer as the Court will not be inclined in 
favour of a party who has been admittedly guilty 
of laches. 

(21) All the points raised on behalf of opposite 
party No. 1 are well founded. The petition is ac¬ 
cordingly dismissed with costs of opposite party 
No. 1 which we assess at Rs. 150/- (Rupees one 
hundred fifty only). None of the other opposite 
parties, except Opposite Party No. 3 appeared in 
this Court, but Opposite Party No. 3 did not take 
part in the hearing. We would not, therefore, 
allow costs to him. 

NARASIMHAM J.: 

(22) On 7-3-1952, the revised electoral roll of 
Berhampur constituency was draft-published in the 
prescribed manner and notice was given to all 
concerned to file their claims or objections, if any, 
within twenty one days from the date of draft- 
publication. Persons whose names were not includ¬ 
ed in the draft electoral roll and who were en¬ 
titled to be registered therein were also informed 
that they may apply in the prescribed form to 
the revising authority. Though the petitioners’ 
names were not found in the draft electoral roll 
they did not care to file any claim or objection 
against the preparation of the roll on the ground 
that the provisions of Rule 22 of the Representa¬ 
tion of the People (Preparation of Electoral Rolls) 
Rules, 1950 were contravened nor did they care to 
apply for the registration of their names on the 
said roll. 

The draft electoral roll was finally published in 
the prescribed manner on 31-1-53. Under Rule 20 
of the said Rules even after final publication per¬ 


sons whose names were not included in the roll 
could apply to the prescribed authority for regis¬ 
tering their names. Admittedly the petitioners did 
not care to avail of the provisions of this rule 
either. It is true that at that time they could not 
anticipate that the Election Tribunal who was 
then sitting to hear the petition filed against the 
election of Sri Ramachandra Misra and Sri Danda- 
pani Das from the said constituency would set 
aside their election. But it was well-known that 
the election of the aforesaid two gentlemen was 
under challenge before the competent Tribunal 
and if the petitioners felt really aggrieved by the 
deprivation of their right of franchise on account 
of the non-inclusion of their names in the revised 
electoral roll they could have approached the com¬ 
petent authority in time. They, however, kept 
quiet even after 17-3-53 when the said Tribunal 
set aside the election of the aforesaid two gentle¬ 
men. 

A fresh election was then ordered to be held in 
the constituency and the 7Ti of May was fixed as 
the date for receiving nominations. Even after the 
notification of the aforesaid date for the purpose 
of fresh election the petitioners did not care to 
move the authorities concerned for the inclusion 
of their names in the electoral roll. It was only 
when the nomination of Sri Gadi Narayanamurty 
was rejected by the Returning Officer on the 7th 
May that the petitioners suddenly became alive to 
the fact that the electoral roll was not published 
in the prescribed manner. The petition under 
Art. 226 of the Constitution was filed before this 
Court on the 20-5-1953. 


(23) I am not satisfied about the bona fides of 
this petition. Sri Gadi Narayanarnurty’s nomina¬ 
tion was rejected by the Returning Officer on the 
7th May on the ground that his name was not 
included in the revised electoral roll of the consti¬ 
tuency. The recent decision of the Supreme Court 
in —■ ‘AIR 1952 SC 64 (E)\ has concluded the 
question whether an application under Art. 226 
would lie against an order of the Returning Officer 
rejecting the nomination of a candidate. Their 
Lordships of the Supreme Court held that such 
an application would not lie in view of the provi¬ 
sions of Art. 329(b) of the Constitution. Sri Gadi 
Narayanamurty could not, therefore, directly 
challenge before this Court the correctness of the 
order of the Returning Officer rejecting his nomi¬ 
nation. The present petition appears to be no¬ 
thing else but a colourable device to indirectly 
challenge that order. 


The petitioners admitted that according to their 
belief Sri Gadi Narayanamurty was a fit candidate 
to represent them in the State Assembly, that he 
had been selected by the Utkal Provincial Congress 
Committee and that by the rejection of his nomi¬ 
nation paper on illegal grounds the petitioners 
have been deprived of their right to send their 
representative to the State Assembly and from 
exercising their franchise. These admissions coupl¬ 
ed with the complete silence of the petitioners to 
take any steps to challenge the validity of the re¬ 
vised electoral roll till the rejection of the nomi¬ 
nation of Sri Gadi Narayanamurty leave no room 
for doubt that the primary’ purpose of the pre¬ 
sent petition is to get the order of the Returning 
Officer set aside indirectly on the ground that the 
revised electoral roll itself was not validly prepared. 


It is true that as citizen of India the petitioners 
may have their right to exercise their franchise 
provided their names are found in the electoral roll 
of their constituency. If they are deprived of this 
right the Representation of the People (Prepara¬ 
tion of Electoral Rolls) Rules prescribe the neces- 
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sary procedure for rectifying the omission. But 
the petitioner’s right to vote for a parti¬ 
cular candidate in the ensuing elections de¬ 
pends on whether that candidate is validly 
nominated. When that candidate’s nomination 
is rejected by a competent authority and 
Art. 329(b) as construed by their Lordships 
of the Supreme Court in the decisions referred to 
above says clearly that the decision of the Re¬ 
turning Officer is not liable to challenge before 
any Court, the petitioners cannot reasonably con¬ 
tend before us that they have been deprived oi 
their right to vote for a particular candidate. This 
deprivation is brought about by the inaction on 
the part of that candidate (Sri Gadi Narayana- 
murty) in getting his name registered as a voter 
in the electoral roll of the constituency. 

(24) An ingenious attempt was made to get 
round the aforesaid decision of the Supreme Court 
by urging that the petitioners were not in any 
way challenging the decision of the Returning 
Officer rejecting the nomination of Sri Gadi Nara- 
yanamurty but that they were challenging the re¬ 
vised electoral roll in contravention of the provi¬ 
sions of R. 22 of the Representation of the People 
(Preparation of Electoral Rolls) Rules. 

This argument cannot, however, bear scrutiny. 
The time for challenging the validity of the revis¬ 
ed electoral roll had expired long ago. The prayer 
of the petitioners in the present petition was for 
the issue of a writ of Mandamus directing the 
Returning Officer to treat the old electoral • roll of 
1950 as the valid electoral roll for the purpose 
of holding the by-election and directing him not 
to conduct the by-election on the basis of the re¬ 
vised electoral roll of 1952. However cleverly the 
petition might have been worded there can be no 
doubt that in essence, the prayer of the petitioners, 
if allowed, would amount to setting aside the order 
of the Returning Officer rejecting the nomination 
of Sri Gadi Narayanamurty. The process for hold¬ 
ing the by-election in the said constituency had 
already commenced some months ago and any 
direction that may be issued to the Returning 
Officer now as to whether the old electoral roll 
or the revised electoral roll should be considered 
to be the valid electoral roll for the constituency 
would amount to interfering with the conduct of 
the elections and would thus amount to a contra¬ 
vention by this Court of Art. 329(b) of the Consti¬ 
tution as construed by the Supreme Court. 

The petitioners are not without any remedy. If 
elections are held under the revised electoral roll 
such elections could perhaps be called into ques¬ 
tion later on before the Election Tribunal on the 
ground that the entire election became invalid 
due to the invalidity of the revised electoral roll 
on the basis of which it was held. 

(25) I would, therefore, agree with my Lord that 
the petition should be dismissed with costs. 

A/R.G.D. Petition dismissed. 
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JAGANNADHADAS C. J. AND NARASIMHAM J. 

Gourhari Rice Mill. Petitioner v. Commr. of 
Income-tax, Opposite Party. 

S. J. C. No. 95 of 1950, D/- 6-11-1952. 

(a) Income-tax Act (1922), S. 14(2) (c) — Deemed 
to have received in British India. 

Where the assessee, a resident of the former 
Nilgiri State, operated a rice mill in the State 
and dispatched the milled rice to the various 


a. um 

purchasers through railway stations located 
in British India and the delivery of the goods 
to the purchasers consequently took place in 
British India, the sale proceeds also were 
received in British India, in the form of hundis 
which were also cashed in those territories: 

Held that mere fact that the hundis were 
delivered to the assessee’s agent in British 
India and they were cashed in British India 
did not suffice for holding that the entire 
profits were received as income in British 
India. Mere transmission of funds through 
British India would not suffice and it should 
be further shown that the monies were re¬ 
ceived or deemed to have been received as 
income. AIR 1939 PC 1 and AIR 1952 Bom 
306, Rel. on. (Para 4) 

(b) Income-tax Act (1922), S. 64(2) — Objection 
to jurisdiction of Income-tax Officer. 

Where an assessee who is not a resident of 
British India, submits to the jurisdiction of 
the Income-tax Officer by filing a return 
through his agent in British India, the second 
proviso to sub-s. (3) of S. 64, Income-tax Act 
is a complete bar to his raising any objection 
regarding the jurisdiction of the Income-tax 
Officer, to make the assessment. (Para 5) 

Anno: Income-tax Act, S. 64 N. 3. 

B. K. Pal and M. S. Mohanty, for Petitioner; 
G. C. Das, for Opposite Party. 

CASES REFERRED: 

(A) (’50) AIR 1950 SC 134: 1950 SCJ 374 (SC> 

(Pr 3) 

(B) (’39) AIR 1939 PC 1: ILR (1939) Mad 178 

(PC) (Pr 4) 

(C) (’52) AIR 1952 Bom 306: 1952-21 ITR 82 

(Pr 4) 

NARASIMHAM J.: 

This is a petition under S. 66(2), Indian Income- 
tax Act requesting the Court to direct the Income- 
tax Appellate Tribunal, Madras Bench, to state a 
case under the following circumstances. 

(2) The petitioner is an unregistered firm carry¬ 
ing on the business of milling rice in its factory 
situated in Nilgiri State (now merged in the dis¬ 
trict of Balasore) and exporting the same for sale 
to various places in the territories which were for¬ 
merly known as British India. For the assessment 
year 1943-44 the firm was assessed to income-tax 
as a non-resident through its admitted agent 
Jashbant Bhol who was a resident of village 
Angula, P. S. Soro, in Balasore district. Even be¬ 
fore the Income-tax Officer the petitioner objected 
to the assessment on the ground that the entire 
profits of the business accrued or arose in Nilgiri 
State which then did not form part of British 
India and was consequently exempt from assess¬ 
ment. As a matter of fact, the petitioner was as¬ 
sessed to income-tax by the Income-tax Officer, 
Nilgiri State, also for the year in question. The 
Income-tax Officer of Balasore, however, rejected 
the petitioner’s objection observing that the sales 
took place either at Howrah or at Balasore in 
British India and that the evidence of the peti¬ 
tioner’s partner Brundaban Ransingh was ltseli 
sufficient to show that the sale prices were receiv¬ 
ed in the form of hundis from Calcutta which were 
mostly cashed in some places in Balasore district. 
He, therefore, held that the profits of the firm 
“accrued or arose and were received in Bntisn 
India”. On appeal, the Appellate Assistant Com¬ 
missioner confirmed the order of the Income-tax 
Officer observing 

“It is now settled law that the profit arises 
where the sales are made and a sale is not com- 
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plete until delivery is given of the goods con¬ 
cerned; in view of the matter, the entire in¬ 
come of the appellant accrued in British India.” 

Before the Income-tax Appellate Tribunal the 
same point was urged. But the Tribunal held on 
the facts that the sale proceeds of the rice sup¬ 
plied by the Mill were received in British India, 
that the goods were delivered to the purchasers 
in British India and not in Nilgiri State and that 
consequently no part of the profits accrued or 
arose in Nilgiri State. The petitioner thereupon 
requested the Tribunal to state a case. But the 
Tribunal rejected its prayer. 

(3) Mr. Mohanti rightly contended that in view 
of the recent decision of the Supreme Court re¬ 
ported in — ‘Commissioner of Income-Tax, Bom¬ 
bay v. Ahmedbhai Umarbhai and Co. Bombay’, 
AIR 1950 S C 134 (A), the income-tax 

authorities were not right in holding that no 
part of the income accrued or arose in Nilgiri 
State. Admittedly the rice mill is located in Nil¬ 
giri State and the milling operation is entirely 
performed there. The facts found are that the 
rice is then despatched to various purchasers 
through railway stations located in British India 
and that the delivery of the goods to the pur¬ 
chasers consequently took place in British India. 
The sale proceeds also were received in British 
India in the form of Hundis which were also 
cashed in those territories. But the income-tax 
authorities were not justified in relying solely oa 
the place of delivery of goods and the place of 
receipt of sale proceeds as decisive on the ques¬ 
tion as to where the profits of the business accru¬ 
ed or arose. In the aforesaid Supreme Court deci¬ 
sion it was pointed out that where goods were 
manufactured in Hyderabad State and the sale of 
the goods was effected in British India and the 
sale prices were also realised there a portion of 
the profits of the business accrued or arose in 
Hyderabad State also. Applying the principles of 
that decision to the present case, it would appear 
prima facie that a portion of the profits of the 
petitioner’s business accrued or arose in Nilgiri 
State. The authorities concerned will doubtless 
bear in mind the provisions of S. 42, especially 
sub-s. (3), in apportioning the total profits of the 
business between the profits that accrued or arose 
in Nilgiri State and the profits that accrued or 
arose in British India. 

(4) The next question would be whether the peti¬ 
tioner is entitled to claim any relief in resnect 
of that portion of the income which accrued or 
arose in Nilgiri State. Clause (c) of sub-s. (2) of 
S. 14, Income-tax Act is material in this connec¬ 
tion. It runs as follows : 

”S. 14(2): The tax shall not be payable by an 
assessee — 

(a) xx xx xx 

(b) xx xx xx 

(c) in respect of any income, profits or gains 
accruing or arising to him within an Indian 
State unless such income, profits or gains are 
received or deemed to be received in or are 
brought into British India in the previous year 
by or on behalf of the assessee, or are assess¬ 
able under S. 42.” 

The income-tax authorities have not examined the 
materials furnished by the petitioner with a view 
to ascertain what portion of the profits which ac¬ 
crued in Nilgiri State was received or deemed to 
be received in British India. Investigation into 
this aspect was presumably not considered neces¬ 
sary in view of their decision that no part of the 
income accrued or arose in Nilgiri State. But prima 


facie, that view has been shown to be incorrect 
and consequently further investigation with a view 
to see whether cl. (o of sub-s. (2) of S. 14, In¬ 
come-tax Act is applicable cannot be avoided. 

It will perhaps be premature to discuss this 
point at great length in this order. It is, however, 
sufficient to note that the mere fact that the 
hundis were delivered to the petitioner’s agent in 
British India and they were cashed in British 
India may not suffice lor holding that the entire 
profits were received as income in British India. 
Mere transmission of funds through British India 
would not suffice and it should be further shown 
that the monies were received or deemed to have' 
been received as income (see pp. 239 to 241 of 
Sampathiyengar’s Indian Income Tax Act, Edn. 4, 
and also the decision of the Privy Council report¬ 
ed in — ‘Commr. of Income-tax, Madras v. S. L. 
Mathias’, AIR 1939 PC 1 (Bj and the decision of 
the Bombay High Court in — ‘Kirloskar Bros. 
Ltd. v. Commr. of Income Tax, Bombay’, AIR 1952 
Bom 306 (Ci. I am refraining from discussing this 
point at length because it may have to be fully 
considered by this Court when the Tribunal states 
a case as directed in this order. 

(5) Another minor point taken by Mr. Mohanti 
on behalf of the petitioner may also be referred 
to. He objected to the jurisdiction of the Income- 
tax Officer of Balasore to make an assessment on 
the petitioner who was a non-resident. This ob¬ 
jection was rightly rejected by the Income-tax 
authorities. The petitioner submitted to the juris¬ 
diction of the Income-tax Officer by filing a re¬ 
turn through its agent Jashbant Bhol and conse¬ 
quently the second proviso to sub-s. (3) of S. 64 
Income-tax Act is a comn’ete bar to the petitioner 
raising any objection regarding the jurisdiction of 
the Income-tax Officer, Balasore, to make the 
assessment. 

(6> I would, therefore, direct the Tribunal con¬ 
cerned to state the following case for the decision 
of this Court 

(ii Whether on the facts and circumstances of 
this case it can be held that the whole or a por¬ 
tion of the profits of the petitioner's business ac¬ 
crued or arose in Nilgiri State for the year in 
question. 

(ii) Whether on the facts and circumstances 
of this case any portion of the income, profits or 
gains which accrued or arose to the petitioner in 
Nilgiri State was received or deemed to be re¬ 
ceived in or brought into British India by or on 
behalf of the petitioner or is assessable under S. 
42, Indian Income-tax Act. 

(7) JAGANNADHADAS C. J. : I agree. 

B/D.R.R. Order accordingly. 
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PANIGRAHI AND NARASIMHAM JJ. 

Balabhadra Raja Guru Mohapatra, Petitioner 
v. The State. 

Criminal Revn. No. 43 of 1951, D/- 15-1-1953, 
from Order of Addl. S. J., Koraput-Jeypore, D/- 
8-12-1950. 

Orissa Food Grains Control Order (1947), CL 
III (1) — “Storage” — “Undertaking”. 

The find of grain in a truck is a storage 
within the meaning of the Control Order and 
even if it is a solitary transaction, the act of 
storage would come within the meaning of 
an undertaking. AIR 1948 Pat. 8, Distinguish¬ 
ed. (Para 1) 

P. C. Chatterjee, for Petitioner; Govt. Advocate, 
for the State. 
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CASE REFERRED: Para 

<A) (V35) AIR 1948 Pat. 8 (Prs 3, 4, 5): 48 Cri 

LJ 558 1 

PANIGRAHI, J.: 

This is a revision petition directed against the 
judgment of the Additional Sessions Judge con¬ 
firming a judgment of the Subdivisional Magis¬ 
trate, Rayagada convicting the petitioner for con¬ 
travention of Cl. III(l), Orissa Food Grains Con¬ 
trol Order, 1947. The case against him is that 
he was found carrying 50 bags or 100 maunds of 
ragi in a truck on 4-8-1950 to Jemidipeta beyond 
the border of Orissa. The plea of the petitioner 
was that he had purchased it for himself and 9 
others at Kakirigumma and that he was taking 
the goods to Pitamahal. The Orissa Food Grains 
Control Order of 1947 is an order passed by the 
State Government with the concurrence of the 
Central Government under S. 3(1), Essential 
Supplies (Temporary Powers) Act, 1946 (24 of 
1945). Clause III(l) of the Orissa Order is as 
follows: 

“III. (1) No person shall engage in any under¬ 
taking which involves the purchase, sale or 
storage for sale in wholesale quantities of any 
food-grains except under and in accordance 
with a licence issued in that behalf by the 
Director of Food Supplies: 

x x x x 

Explanation (2)— For the purpose of this clause 
any person who stores Mung and Biri or their 
products in quantities exceeding 20 standard 
maunds and other food-grains in quantities 
exceeding 50 standard maunds, shall unless the 
contrary is proved be deemed to store the food- 
grains for purposes of sale.” 

Both the courts below have found that the gocds 
’found loaded in the truck belonged to the accused 
as indeed they were claimed by him to be his 
and the plea put forward by the accused that they 
had been purchased for others was disbelieved. 
It must, therefore, be found as a fact that 100 
maunds of ragi found in the truck belonged to 
the petitioner. The next question is whether his 
possession of the gooes while in transit in a tru^k 
can be described as “storage” within the mean¬ 
ing of the Control Order. The learned Additional 

Sessions Judge has said: 

“storage does not necessarily mean stocking in 
a house or at a particular place. Its ordinary 
dictionary meaning is “the placing in a store”. 

There may be a case in which a seller may be 
carrying goods for purpose of sale in a vessel 
and'may be selling all along the route. It cannot 
be said that the goods kept by him are not stored 
bv him I would, therefore, agree with the Ses¬ 
sions Jud^e that the find of the goods in the truck 
. was a storage within the meaning of the Control 
! order. What the order prohibits is storage m 
wholesale quantities which means stoiage in quan¬ 
tities exceeding 20 maunds for purpose of sale. But 
cl III (2) prescribes that where any person is found 
storing in quantities exceeding 50 maunds, he 
shall, unless' the contrary is proved, be deemed 
to store the food-grains for the purpose of sale. 
We cannot therefore escape from the conclusion 
that the storage by the petitioner was for purpose 
of sale apart from the evidence in the case. Both 
the Courts have held as a fact that the petitioner 
was transporting goods for sale within the Madras 
area. 

If, therefore, it be held that the petitioner was 
found storing food-grains exceeding 50 maunds, 
it must also be found that it was for the purpose 


of sale. Mr. Chatterjee has, however, raised an 
interesting point of law which led this case being 
referred to a Bench. His contention is that the 
expression ‘undertaking’. used in cl. HI(1) should 
be understood in the sense of a general course of 
business carried on by the storer and would ex¬ 
clude the case of a solitary transaction such as 
has been proved against the petitioner in this 
case. Our attention is drawn to a case reported 
in — ‘Karnla Prasad v. Emperor', AIR 1948 Pat 
8 (A). That was a case in which the Food-grains 
Control Order, 1942 was one promulgated under 
R. 81(4), Defence of India Rules. The language 
employed in cl. HI(1) is identical with that in 
the Orissa Food Grains Control Order. Das J. 
held that the expression ‘undertaking’ used in the 
Control Order should have the same meaning as 
it has in R. 81, Defence of India Rules. 

The expression ‘undertaking’ is defined in the 
Defence of India Rules by R. 81(1) as meaning 
any undertaking “by way of any trade or busi¬ 
ness”. It was, therefore, held in that case that 
the expression ‘undertaking’ used in the Control 
Order should have the same meaning as defined 
in the parent R. 81, Defence of India Rules un¬ 
der which the order purports to have been made. 
This case, however, is easily distinguishable from 
the present one as the Orissa Control Order does 
not purport to have been made under the Defence 
of India Rules. The Central Act 24 of 1946 under 
which the Orissa Control Order of 1941 has been 
made does not define the word ‘undertaking’ as 
it had been defined in the Defence of India Rules. 
It may well be that the omission of the definition 
in the present Act was intended to expand the 
meaning of the expression and make it applicable 
to transactions other than these earned on in the 
course of business or as a part of it. Even if 
the contention of Mr. Chatterjee were to be ac¬ 
cepted, viz., that it was a solitary transaction, I 
would hold that the act of storage alleged against 
him was for business and would come within the 
meaning of an ‘undertaking* used in cl. III(l) of 
the Orissa Control Order. 

I would, therefore, hold that the Courts 
below were right in holding that the petitioner 
v/as engaged in an undertaking which in¬ 
volved the storage for sale of more than 
50 maunds and accordingly had contravened 
the provision of Cl. IIKl). It was, how¬ 
ever, pointed out that Sch. Ill which prescribes 
the form of licence intended to be used by those 
who are engaged in the business of purchase cr 
sale, use the word ‘business’ and that the mean¬ 
ing of the word ‘undertaking’ should therefore be 
restricted only to business. It is well known that 
a Schedule to an Act does not control the mean¬ 
ing of the expressions used in the Act and is sub¬ 
ordinate to the Act itself. It may be that the 
word ‘business’ used in the Schedule may also in¬ 
clude a singular act of business provided it in¬ 
volves buying and selling. But that question does 
not arise in the present case. I am satisfied that 
the act proved against the petitioner amounts to 
contravention of the provisions cf Cl. III(l). He 
has, therefore, been rightly convicted and I ree 
no reason to interfere with the sentence of fine 
imposed on him. This revision is according y 

dismissed. 

(2) NARASIMHAM J.: I agree. 


B/V.R.B. 


Revision dismissed. 
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Mohan Prasad Singh Deo, Petitioner v. The 
State of Orissa and another, Opposite Party. 

O. J. C. No. 64 of 1952, D/- 6-10-1953. 

(a) Madras Survey and Boundaries Act (8 of 
1923), Ss. 6, 26(e) — Notification under S. 6. 

Notification under S. 6 must be published in 
Form 1, prescribed by rules made under 
S. 26 (e). (Para 6) 

(b) Madras Estates Land Act (1 of 1998 as 
amended by Act 8 of 1934), Ss. 164 (3) and 25 — 
Survey by Collector. 

All that R. 1(3) under Chap. XI of the 
Statutory Rules framed under S. 215, Madras 
Estates Land Act says is that the Collector 
functioning under the Madras Estates Land 
Act will also have the powers of a Survey 
Officer and may exercise such powers in pre¬ 
paring the record of rights. But the confer¬ 
ment of this general power would not be suffi¬ 
cient to constitute him the Survey Officer who 
is specifically required to be appointed under 
S. 4, Survey and Boundaries Act, 1923. If 
therefore the Collector makes a survey it can¬ 
not be said to be a survey made by a Survey 
Officer appointed under the Survey and 
Boundaries Act. which is contemplated in 
S. 164(3), Madras Estates Land Act. (Para 7) 

Held that the survey of the estate in ques¬ 
tion purporting to have been made by the 
Collector appointed under the provisions of the 
Madras Estates Land Act was not a survey in 
accordance with the provisions of S. 164(3) of 
that Act and was wholly unauthorised. 

(Para 7) 

(c) Madras Revenue Recovery Act (2 of 1261). 
S. 8 — Distraint order for recovery of cost of 

survey 

Survey charges not incurred in accordance 
with law — Survey itself unauthorized—Settle¬ 
ment charges not included in demand — 
Demand not representing survey charges exclu¬ 
sively — Distraint warrant held unauthorized 
and issued in contravention of lav/ — Warrant 
held could not be executed — Attachment held 
illegal. (Para 8) 

(d) Madras Estates Land Act (1 of 1908 as 
amended by Act 8 of 1934), 6 . ISO — Recovery 
of tost of survey from proprietor. 

The use of the word ‘determine’ in S. 180, 
Madras Estates Land Act would seem to indi¬ 
cate that Government must exercise the sta¬ 
tutory power and act with discretion. Where 
this is not done and in a bona fide manner, 
the Court can interfere. The statutory power 
vested in Government does not enable it to 
act as it pleases. This is clear from the use 
of the expression “having regard to all the 
circumstances”. The expression means that 
Government shall take into consideration all 
the circumstances before deciding who should 
bear, what proportion of such charges. The 
facts that the survey as well as the record of 
rights were forced upon the proprietor, that 
The estate has now vested in the Government 
bv virtue of the provisions of the Orissa 
Estates Abolition Act and that the benefits of 
tne survey as well as of the record of rights 
are lost to the proprietor as such, are some 
of the circumstances which Government have 
to take into consideration. (The failure of the 
Government to take these facts into considera¬ 
tion and demanding half the cost of survey 
from the proprietor, simply on the recommen- 
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dation of the Settlement Officer held amounted 
to failure on the part of the Government to 
exercise the statutory power in accordance with 
S. 180 of the Estates Land Act). (Para 9) 


(e) Madras Estates Land Act (i of 1908, 03 
amended by Act 8 of 1934), S. 180 — Apportion¬ 
ment of survey costs — Power of Court to ques¬ 
tion. 


fhe power vested in Government to appor¬ 
tion the expenses implies that it has to prove 
in the first place that the money spent was 
expended in accordance with law—for in that 
case alone the State will be entitled to re¬ 
cover it from the party for whose benefit the 
money was spent, and in the second place that 
the expenses have actually been incurred. If 
he Government can satisfy the Court that the 
expenses were lawfully incurred in carrying out 
the provisions of Chapter XI of the Madras 
Estates nand Act, the Court would not em- 
oark upon an idle enquiry into the propriety 
or extravagance of the expenses so incurred, 
otherwise, Government would be able to wield 
an absolutely despotic power which the Legis¬ 
lature never intended that it should exercise. 

(Para 10) 

The exclusion of Government land, includ¬ 
ing resumed inam lands, pre-settlement Ins.m 
'ands & communal ‘porombokes’ from the total 
expenditure incurred and the distribution of 
costs over the rest of the lands can hardly be 
justified as proper or equitable. Similarly, in 
case of the private lands of the land-holder 
the cost of the proceedings under S. 183, 
Madras Estates Land Act are to be “appor¬ 
tioned among the parties to the proceedings 
in proportion to the area which, after the 


finding may be found to have been wrongfully 
claimed by each party” according to the statu¬ 
tory Rule 5 framed under S. 183 of that Act. 
There must be some Indication in the records 
that this principle was kept in view in re¬ 
commending that the entire cost of the survey 
cf the private lands of the proprietor should 
be borne by the land-holcler. But it is not the 
function of the Court to indicate what should 
be done in any particular case. The task of 
apportionment must be left to the Govern¬ 
ment to decide, according to their discretion 
after taking every factor into consideration: 

Held that the Local Government did not 
apply its mind and take into consideration all 
the circumstances in apportioning the charges 
in strict compliance with S. 180, Madras 
Estates Land Act. (Para 11) 


P. C. Chatterji and D. V. N. Rao, for Petitioner; 
The Advocate-General, for Opposite Party. 


PANIGRAHI C. J.: 

This is an application by the proprietor of 
Bodogodo Estate in Ganjam district, under Art. 226 
cf the Constitution, praying for the issue of a 
direction in the nature of mandamus against the 
State of Orissa and the Taluk Officer. Surada, 
restraining them from executing a distraint order 
issued by the Collector of Ganjam for the recovery 
of the costs of survey and preparation of the 
record-of-rights of the petitioner’s estate. The 
said distraint order was issued for the recovery of 
a sum of Rs. 48.044/- and odd and was served on 
'.he petitioner on 16-3-1951. 

The distraint order purports to have been issued 
under S. 8. Madras Revenue Recovery Act 1864 
< Act 2 of 1864) against the proprietor who became 
a defaulter on failure to pay up the amount. A 
number of cars belonging to the petitioner, one 
silver Tamjan, one silver Hauda and some oilier 
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movables were attached and notified for sale at a 
public auction. 

(2) The petitioner contends, in the first place, 
that he is not liable to pay the charges incurred 
either lor the survey or for the preparation of 
the record-of-rights, as both these operations were 
undertaken ‘suo motu’ by Government. 

Secondly, he contends that the said survey was 
not conducted in accordance with the provisions 
of the Madras Survey and Boundaries Act, 1923 
(Act 8 of 1923) and, as such, it was not a survey 
authorised by law. 

Thirdly, he contends that the apportionment of 
the expenses between the petitioner and his raiyats 
in the ratio of half and half was done without 
notice to the petitioner and is unjust and inequi¬ 
table as the petitioner has been divested of his 
estate under the Orissa Estates Abolition Act. 


A. I. Jt» 

the land without payment of rent, and if se> 
entitled under what authority and if the laut 
were liable for rent, the rent payable; 

(j) (i) the use by raiyats of water for agri¬ 
cultural purposes, whether obtained from a tank 
well or any other source of supply; and (ii) the 
repair ana maintenance of works for securing a 
supply of water for the cultivation of the land 
held by each raiyat whether or not such works 
be situated within the boundaries of such lands;. 

(k) a record of any special rights which, by¬ 
law or by custom, the raiyats may have in the 
waste lands of the estate; and 

(l) any right of way or other easement attach¬ 
ing to the land for which a record-of-right i» 
being prepared. 

SCHEDULE. 

Names of Estates. 


(3) The survey of the petitioner’s estate was 
directed by Government in Notification No. 3729-S. 
52/38-R. dated 10-9-1938 of the Revenue Depart¬ 
ment. The notification reads as follows: 

“GOVERNMENT OF ORISSA, 
REVENUE DEPARTMENT. 

Dated Cuttack, the 10th Sept., 1938. 

No 372S-S. 52/38-R: Whereas in the opinion 
of the Government of Orissa, a survey and pre¬ 
paration of the record-of-rights are required to 
secure the raiyats generally and the land-holders 
of the estates named in the schedule annexed 
hereto in the district of Ganjam in the enjoy¬ 
ment as such of their legal rights, the Governor 
of Orissa, in exercise of the powers conferred by 
S 17 (b) (ii), Madras Survey and Boundaries 
Act, 1923 (Act 8 of 1923) and by Ss. 164(1) (b) 
and 182. Madras Estates Land Act, 1908 (Act^ 1 
of 1908) as amended by Madras Act 8 of 1934. 
hereby directs that the survey of unsurveyed 
estates & raiyati villages & the resurvey of such 
unsurveyed estates and ot which no recoid-of- 
rights has been prepared be made under the 
provisions of the said Act 8 of 1923 and a recoid- 
of-righl s be prepared for these villages situate 
in the estates named in the schedule under the 
provisions of the said Act 1 of 1908 bv e 
Settlement Officer Ganjam-Koraput who has 
been oppointed Collector under the said Acu l 

of 1908 for this purpose. 

The record-of-rights shall contain the follow¬ 
ing particulars: 

(a) the name of each raiyat’s land-holder and 
of each land-holder in the estate or a poition 

thereof; 

(b) the name of the raiyat and. where there 
Is no raiyat, the name of the occupant, 

(c) the situation and extent of the land-he 
by the raiyat as shown in the suive^. map of 

the village; 

(d) the description of the land whether it - 
Irrigated, rainfed or dry; and. if irrigated, whe¬ 
ther double or single crop; 

(e) the rent lawfully payable at the time tne 
record is being prepared and whether the raiyat 
is entitled to the benefit of proviso (a) to 
Clause (i) of S. 30; 

(f) how the rent has been fixed; whether by 
decree or under the provisions of the Madras 
Estates Land Act or otherwise; 

(g) any rights lawfully incident to the holding; 

(h) if the rent is a gradually increasing rent 
the times at which and the steps by which it 
increases \ 

(i) if the land is claimed to be held rent-free 
whether or not the occupant is entitled to hold 


1 . 

2 . 

3 . 

4 . 

5 . 

6 . 

7 . 

8 . 

9. 

10. 

11. 

12. 

13 . 

14 . 

15 . 

16 . 

BY ORDER OF GOVERNOR, 
Sd/- E. R. Wood, 

Chief Secretary to Government/* 


(4) It will be noticed that the survey was 
directed by Government suo motu, in exercise of 
the powers conferred by S. 17 (b) (ii), Madras 
Survey and Boundaries Act, 1923. Section 17 of 
the Act empowers Government to direct, by noti¬ 
fication. the survey of any estate (a) on the 
application in writing of the proprietor of such 
estate, or (b> without such application whenever 
in the opinion of the Local Government such 
survey is necessary (i) for the better and more 
convenient assessment or levy of irrigation cess; 
(ii) for any other reason to be recorded prior tc 
the issue of such notification. 


The proviso to the Section says: 

“Provided (1) that any person making ar* 
application under Cl. (a) shall forward with his 
application a statement in writing signed by him. 
to the effect that he will pay the whole cost of 
the survey and, if required, will deposit the- 
amount in a Government treasury before the 
survey is commenced and (2) that any survey 
commenced under that clause may be stopped or. 
the withdrawal of his application by the appli¬ 
cant unless the Local Government sees reason tc 
direct the continuance of the survey in virtue- 
of the power conferred on it by clause (b)/* 

The Government notification quoted aoove- 
learlv savs that the powers conferred on Gov- 
irnment under S. 17 (b) (ii), Madras Survey and 
Boundaries Act, 1923 were exercised by Government 

“to secure the raiyats generally and the land¬ 
holders of the estates....in the enjoyment 

as such of their legal rights.” 

7his was the reason given by Government for 
iirecting a survey of the petitioner’s estate unoer 
5. 17 (b) (ii) of the Act. The notification {Use 
irected the preparation of the record-of-rrghts 
inder S. 164 (1) (b) and S. 182, Madras Estates 

jand Act. 
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It would thus appear that while the survey was 
directed to be made under the provisions of the 
Madras Survey and Boundaries Act, 1923, the 
record-of-rights was directed to be prepared under 
the provisions of the Madras Estates Land Act. 
The officer appointed to prepare the record-of- 
rights was designated as the Settlement Officer, 
Ganjam-Koraput who was also appointed as •Col¬ 
lector’ under the Madras Estates Land Act for 
that purpose. 

(5) Section 164 (3), Madras Estates Land Act, 
1908 as amended by Act 8 of 1934 says that 

“the survey shall be made under the Madras 

Survey and Boundaries Act, 1923 and the record- 

of-rights shall be prepared in accordance with 

the rules prescribed by the Local Government.” 

Under S. 215, Madras Estates Land Act statutory 
rules have been made by Government. Rules 5 
and 6 made under Chapter XI provide how appli¬ 
cations under S. 164 (1) of the Act are to be 
made for the preparation of survey and record-of- 
rights. They also prescribe certain forms which 
are to be used during the operations. 

Form No. I is a notice calling upon the land¬ 
holder’s raiyats, occupants, village officers and 
other persons to clear obstructions to existing 
survey marks, to present to the Collector written 
applications for any changes that they desire to 
be made in the existing registration, and to attend 
when called upon to supply information for the 
preparation of the record-of-rights. 

It should also be noticed that the prescribed 
form is to be used in respect of a designated 
village and the Collector is empowered to take 
the assistance of persons interested as registered 
holders in preparing the record of rights afte<- 
the survey has been completed. This Form No. I 
is to be used if the preparation of the record-of- 
rights is undertaken by Government on the appli¬ 
cation of the proprietor or of the raiyats. 

The rules do not indicate the procedure to be 
followed and the forms to be used by the Collector 
when the record-of-rights register is prepared by 
Government without any application lor the pur¬ 
pose whether by the land-holder or the raiyats. 
Turning to the forms prescribed for use during 
survey operations, we hnd that Form No. 1 printed 
at page 425 of the Madras Survey Manual, Volume 
III, empowers the Officer in Charge of the survey 
party to issue a notification under S. 6. Madras 
Survey and Boundaries Act, 1923 notifying that 
the survey operations of lands in a particular 
village will commence in a particular month, and 
calling upon persons claiming to be interested in 
such lands to point out the boundaries and supply 
information in connexion with the survey. The 
name of the Survey Officer is to be given in the 
notification so that all petitions connected with 
the survey may be addressed to him. Form No. 1 
also contains columns for the name of the village 
and the names of persons interested in the survey 
on whom the notice is to be served. 

It is thus clear that if the survey is to be under¬ 
taken as prescribed under S. 164 (3), Madras 
Estates Land Act all persons interested should be 
called upon by the Officer in charge of the survey, 
in Form 1, to point out the boundaries and file 
petitions it any before the Survey Officer whose 
name should appear in the notice. 

The Survey Officer referred to in Form 1 is 
defined in the Madras Survey and Boundaries Act. 
1923 as “any person appointed to be a Survey 
Officer under S. 4” of the Act. It was frankly 
conceded at the Bar by the learned Advocate- 
General that no notification was made under S. 4 
of the Survey and Boundaries Act appointing any 
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person to be a Survey Officer for any of the pur¬ 
pose of the Act. It is also clear from sub-s. (2> 
of S. 4 that the powers and duties of a Survey 
Officer as laid down in the Act can be exercised 
oniy by a person so appointed by the Local Gov¬ 
ernment by notification. 

(6) Soon after Notification No. 3729 of 10-9-1938 
was published by Government the Settlement 
Officer, Ganjam-Koraput, appointed as Collector 
by the said notification under the Madras Estates 
Land Act, issued Notification No. 318, dated 22-9- 
1938. Thift notification (published at page 119 of 
the Supplement to the Orissa Gazette, dated 1-10- 
1938> reads as follows:— 

‘‘BY THE SETTLEMENT OFFICER. 

Notification. 

No. 318: Notice under Section 6(1), Madras 
Survey and Boundaries Act 8 of 1923 and R. 6 
of the statutory Rules under Chapter XI and 
R. 5 of the statutory Rules under Chapter XII 
ol the Madras Estates Land Act 1 of 1908 (VIII 
of I934i to the land-holders, raiyats, occupants, 
village officer and other persons claiming to be 
interested as registered holders or otherwise in 
the lands of the raiyati villages which have not 
been surveyed, or in respect of which no record- 
of-rights has been prepared in the following 
estates: 

1 . Khallikota. 

2 . Atagada. 

3. Eiridi. 

4. Humma. 

5. Paluru. 

6. Dharakota. 

7. Shergoda. 

8. Bodogodo. 

9. Bodokhimedi. 

10. Sannokhimedi. 

11. Chikati. 

12. Aska. 

13. Kurla. 

14. Devabhumi. 

15. Surangi. 

16. Jarada. 

Whereas the Government of Orissa have been 
pleased to order the survey of the unsurveyed 
raiyati villages and the resurvev of such of the 
surveyed raiyati villages for which no record-of- 
rights has been prepared and the preparation 
of record-of-rights in respect of all such villages 
in the above estates under the provisions of the 
Survey and Boundaries Act 8 of 1923 and of the 
Madras Estates Land Act 1 of 1908 (8 of 1934). 

You are hereby requested— 

(1) to clear within 15 days all obstructions 
to existing survey marks, to whitewash the said 
marks, drive into the ground whitewashed pegs 
to indicate your individual rights and occupa¬ 
tion and the changes to be made in the existing 
registration; 

(2) to present to the Collector within 15-10-38 
a written application in the form approved by 
the Revenue Commissioner for changes, if any 
to be made in the existing registration; and 

(3) to attend whether in person or by agent 
at the time and place specified and from time to 
time thereafter when called upon for the pur¬ 
pose of pointing out boundaries and supplying 
information for the preparation of Survey and 
Record-of-Rights, to produce evidence in support 
of your rights, and to provide labour and survey 
marks. 

Chatrapur, 22-9-1938. S. C. Banerjee. 

Collector.” 

This notification appears to be a combined notice 
under S. 6(1), Madras Survey and Boundaries Act] 
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1923 ana under R. 6 of the Statutory Rules framed 
imuer chapter XI of the Madras Estates Land 
Act, and is net in- accordance with either. It is 
not at ail clear whether such a form was ever 
prescribed under S. 215, Madras Estates Land Act. 
No suen claim has been made on behalf of the 
State ^ overnment. It is plain, however, that the 
Form prescribed under the Survey and Boundaries 
Act was not used. Section 6 of the Act says that 
the Survey Officer “shall publish a notification in 
the prescribed manner.” Section 26 (e) of the 
Survey and Boundaries Act empowers •the Local 
Government to make rules to carry out the pur¬ 
poses of the Act and to 

“provide for the publication of all notifications 

issued under this Act and for the form, issue 

and service of all orders, communications and 

notices to be issued, communicated, given or 

served tinder this Act.” 

In exercise of the general power vested in them 
under S. 26 (1) Government have issued a number 
of departmental rules, wherein Form No. 1 has 
been prescribed for use in issuing a notification 
under S. 6 of the Act, and it is in that form 
alone that the notification should be published. 

(7> It may also be noticed that the combined 
notification issued by the Settlement Officer on the 
22-9-1938 was issued by him as “Collector” ap¬ 
pointed under the Madras Estates Land Act and 
not as “Survey Officer” appointed under the 
Madras Survey and Boundaries Act. The learned 
Advocate-General relied on R. 1(3), under Chapter 
XI, of the Statutory Rules framed under S. 215 
of the Estates Land Act, which says that the 
Collector appointed under the Act is invested with 
“all the powers exercised by a Survey Officer 
under the Madras Survey and Boundaries Act 
1923” and accordingly contended that the Collec¬ 
tor could himself act as the Survey Officer and 
conduct surveys under the Survey and Boundaries 
A. c t 

I am unable to accept this contention. All that 
the rule says is that the Collector functioning 
under the Madras Estates Land Act will also have 
the powers of a Survey Officer and may exercise 
such powers in preparing the record-of-rights. It 
may well be that while preparing a record-of- 
rights, the Collector has to go upon the land 
and if necessary make a re-survey for the purpose 
of deciding disputes between the parties. But the 
conferment of this general power would not be 
sufficient to constitute him the Survey Officer 
who is specifically required to be appointed under 
S. 4. Survey and Boundaries Act. 1923. If there¬ 
fore the Collector makes a survey it cannot be 
said to be a survey made by a Survey Officer 
appointed under the Survey and Boundaries Act, 
which is contemplated in S. 164 (3), Madras 

Estates Land Act, 

Curiously enough the procedure adopted by the 
Collector was not uniform throughout operations. 
The notice under S. 9(2), Survey and Boundaries 
Act purports to have been issued by an officer 
described as “Survey Officer”. Who this Survey 
Officer was and what legal right he had to issue 
the notice, has not been satisfactorily explained. 
Even if the learned Advocate-General’s contention 
that the Collector had the power to conduct sur¬ 
veys were to be accepted, the survey in this case 
does not purport to have been made by him as 
such, but by some officer describing himself as the 
“Survey Officer”, and that officer was never in¬ 
vested with the statutory powers of a Survey 
Officer or Collector. I have therefore no hesitation 
in holding that the survey of Bodogodo Estate 
purporting to have been made by the Collector 
appointed under the provisions of the Madras 


Estates Land Act is not a survey in accordance! 
with the provisions of S. 164 (3; of that Act and* 
was wholly unauthorised. 

(8) The next point for consideration is whether 
the petitioner can be made liable for meeting the 
survey charges if they are not incurred in accord¬ 
ance with law and if the survey itself is unautho¬ 
rised. It was made clear to us during argument 
that the survey charges, as such, have not been 
separately calculated and that the demand of Rs. 
48,0*44/- and odd made upon the petitioner included 
the charges for preparation of the record-of-rights 
also. The distraint warrant dated 16-3-1951 which 
was served on the petitioner shows that the 
amount was due towards “Survey Charges”. The 
copy retained by Government and signed by the 
proprietor, however, shows that the amount repre¬ 
sented “Settlement Charges”. As a matter of 
fact, the Settlement Charges have not been in¬ 
cluded in the demand, nor does the demand 
represent Survey Charges exclusively. In such 
circumstances the distraint warrant must be held 
to be unauthorised and to have been issued in 
contravention of the provisions of the law. 

The sale notice issued by the Taluk Officer, 
Surada, and served on the petitioner on 12-11-1952, 
shows that the sale was to be held for realization 
of a single case where such serious discrepancies 
are present in a solemn document like a distraint 
warrant or a sale notice affecting the rights of 
the proprietor of an estate. It only reveals an 
utter disregard of the forms and procedure to be 
observed in such proceedings where the law 
enables Government to realise such demands as 
arrears of revenue, with the risk of the estate itself 
being put to sale in case of default of payment. 
On the face of it the distraint warrant is wrong 
and cannot be executed. The attachment of the 
movables of the petitioner must, in the circum¬ 
stance. be held to be illegal as it is made for 
realization of a demand which the petitioner is 
not bound to satisfy. 

(9) The question whether a proprietor can be 
made to meet the expenses incurred for the sur¬ 
vey of his estate undertaken suo motu by Gov¬ 
ernment under S. 17 (b) (ii), Madras Survey and 
Boundaries Act 1923 was argued at some length. 

It was contended by the learned Advocate-General 
that even when a survey is undertaken by Gov¬ 
ernment under S. 17 (b) (ii) of the Act, the costs 
of the survey may be recovered from the pro¬ 
prietor under S. 19 of the Act, read with S. 180, 
Madras Estates Land Act. Section 19 of the Sur¬ 
vey and Boundaries Act says that 

“the cost of a survey directed under Cl. (b) (i) 

and (ii) of S. 17 shall be borne by the Local 

Government unless otherwise provided by any 

law for the time being in force.” 

It was argued that the provision in S. 180. 
Madras Estates Land Act is a special provision and 
should prevail over the general provision in S. 19, 
Madras Survey and Boundaries Act. This conten¬ 
tion is not without force, but it is not necessary 
to test its validity in this case. 

Counsel for the petitioner, on the other hand, 
points out that even if that contention were to 
be accepted the apportionment of the charges in 
the proportion of half and half between the peti¬ 
tioner and his raiyats is inequitable as it was not 
‘determined’ as enjoined in S. 180 ‘having regard 
to all the circumstances’. The use of the word 
‘determine’ in S. 180 would seem to indicate that 
Government must exercise the statutory power 
and act with discretion. Where this is not done 
and in a bona fide manner the Court can inter¬ 
fere. The statutory power vested in Government 
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I does not enable it to act as it pleases. This is 
clear from the use of the expression having 
regard to all the circumstances”. As I understand 
it. the expression means that Government shall 
take into consideration all the circumstances 
before deciding who should bear, what proportion 
of such charges. 

It must be remembered that the survey as well 
as the record-of-rights were forced upon the pro¬ 
prietor. The estate has now vested in the Gov¬ 
ernment by virtue of the provisions of the Orissa 
Estates Abolition Act; and the benefits of the 
survey as well as of the record of rights are lost 
to the proprietor as such. These are some of the 
circumstances which Government have failed to 
take into consideration. They appear to have 
simply adopted the recommendation of the Settle¬ 
ment Officer and failed to exercise the statutory 
power in accordance with S. 130 of the Estates 
Land Act. 

(10) It was next contended, on behalf of the 
petitioner, that the power vested in Government 
to apportion the expenses implies that it has to 
prove in the first place that the money spent was 
expended in accordance with law—for in that case 
alone the State will be entitled to recover it 
from the party for whose benefit the money was 
spent, and in the second place that the expenses 
have actually been incurred. If the Government 
could satisfy us that the expenses were lawfully 
incurred in carrying out the provisions oi Chapter 
XI of the Madras Estates Land Act, the Court 
would not embark upon an idle enquiry into the 
propriety or extravagance of the expenses so 
incurred. Otherwise, Government would be able 
to wield an absolutely despotic power which the 
Legislature never intended that it should exercise. 

It was conceded by the learned Advocate-General 
that the manner in which the Settlement Officer 
proposed to apportion the expenses is open to 
objection and cannot be wholly justified. The 
exclusion of Government land, including resumed 
‘inam lands’, presettlement inam lands and com¬ 
munal ‘porombokes’ from the total expenditure 
incurred and the distribution of costs over the 
rest of the lands can hardly be justified as proper 
or equitable. Similarly, in the case of the private 
lands of the land-holder the cost of the proceedings 
under S. 183, Madras Estates Land Act are to be 
“apportioned among the parties 10 the proceedings 
in proportion to the area which, after the finding 
may be found to have been wrongfully claimed by 
each party according to the statutory R. 5 framed 
under S. 133 of that Act. There is no indication 
in the records that this principle was kept in view 
in recommending that the entire cost of the sur¬ 
vey of the private lands of the proprietor should 
be borne by the land-holder. 

‘Apportionment’ does not denote division but 
frequently connotes distribution. Government do 
not give' any reason why the cost should have 
been directed to be divided equally and not pro¬ 
portionately distributed according to the interests 
of the parties concerned. The petitioner complains 
that since the passing of the Orissa Tenants Pro¬ 
tection Act the share of rent that he was entitled 
to collect had been considerably reduced and that 
the apportionment of the expenses if justifiable 
at all, should be made according to the quantum 
of interest lie has in the land. This argument 
appears to me to be perfectly reasonable and 
equitable. I should observe, however, that it is not 
the function of this Court to indicate what should 
have been done in this case. The task of appor¬ 
tionment must be left to the Government to 
decide, according to their discretion after taking 
every factor into consideration. 


(11) On the facts of this case we are satisfied 
that the survey of the petitioner’s estate was not 
justified by law-and was done without jurisdiction. 
The distraint was also levied for an amount which 
admittedly does not represent ‘survey charges’ 
alone. Further, the Local Government did not 
apply its mind and take into consideration ail the 
circumstances in apportioning the charge:! in strict! 
compliance with S. 130, Madras Estates Land Act. 
We would therefore hold that the State is not 
entitled to recover the demand made on the peti¬ 
tioner. We would accordingly direct the State 
Government to withdraw the demand and release 
the properties of the petitioners from attachment. 
The petitioner shall have the costs of this appli¬ 
cation which we assess at Rs. 250/- (Rupees two 
hundred and fifty only). 

(12) MOHAPATRA J.: I agree. 

B/R.G.D. Application allowed. 


AIR. 1954 ORISSA 101 (Vol. 41, C.N 30) 
PANIGRAHI C. J. AND MOIiAPATRA J. 
Hari Kara Singh; Petitioner v. Harihar Pat¬ 
naik and others; Opposite Party. 

O. J. C. No. 37 of 1952; D/- 7-10-1953. 

(a) Tenancy Laws — Orissa Tenants Pro¬ 
tection Act (3 of 1948), S. 3 — Applicability 
to private lands of Ruler of Khandapara State. 

The Orissa Tenants Protection Act ap¬ 
plies to the merged State areas only with 
effect from 1-8-1949 and so far as the State 
of Khandapara is concerned any special 
law or custom prevailing therein has to be 
taken into consideration before the Act is 
applied. On a strict interpretation of the 
words ‘landlord’ and ‘tenant’ as defined in 
the Orissa Tenants Protection Act the 
Ruler of Khandapara cannot be regarded 
as a ‘Landlord’ so far as his private lands 
guaranteed under the Agreement are con¬ 
cerned; nor is the cultivator thereof to be 
regarded as a ‘tenant’. The application of 
the Orissa Tenants Protection Act is limit¬ 
ed to the State lands as distinct from the 
private lands of the Ruler. The provisions 
of the Orissa Tenants Protection Act are 
inapplicable to the private lands of the 
Ruler cf Khandapara. The adjudication of 
any dispute concerning such land should 
be left to the special machinery set up un¬ 
der Orissa Act 4 of 1950. 

(Paras 9, 10, 12) 

(b) Interpretation of Statutes — State enact¬ 
ment in conflict with covenants — (Civil P. C. 
(1908), Pre.) 

Where a State enactment appears to be 
in conflict with the agreement entered in¬ 
to between a Ruler and Government' of 
India the canon of construction applicable 
to such legislation is that it must not be 
deemed to take away or extinguish the 
existing right of the Ruler unless it appear¬ 
ed. by express words, that it was the inten¬ 
tion of the State Legislature to do so. _ In 
order to have the effect of extinguishing 
the right of the Ruler of Khandapara it is 
not enough to show that the protection 
given to tenants under the Tenants Pro¬ 
tection Act, and extended to the merged 
State areas, will automatically put an end 
to such right. It must further be shown 
that the Legislature has authorised such a 
thing to be done at all events, and irres- 
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pective of its possible interference with 
existing rights. , (Para 10) 

Anno: C. P. C., Pre. N. 7. 

(c) Interpretation of Statutes — General 
and special enactments — (Civil P. C. (1908), 
Pre) — (Orissa Merged States (Laws) Act, 4 
of 19 d 0) — (Tenancy laws — Orissa Tenants 
Protection Act (3 of 1948), S. 3). 

Where there are provisions in a special 
Act which are inconsistent with a prior 
general Act, the provisions of the general 
Act must yield place to those of later spe¬ 
cial enactment. The Orissa Merged States 
(Laws) Act of 1950 is admittedly a special 
enactment which* expressly makes provi¬ 
sion in respect of the private lands of the 
Ruler and creates a machinery for the de¬ 
cision of disputes between him and his 
tenants in respect of Khamar lands. Any 
tenant in respect of such lands can only 
acquire a right of occupancy after fair and 
equitable rent has been fixed by a compe¬ 
tent authority appointed by the Revenue 
Commissioner. The deflations of “Land¬ 
lord” and “Tenant” given in the Orissa 
Tenants Protection Act should, therefore, 
be extended only to those classes of per¬ 
sons who answer the description of land¬ 
lord and tenant in those areas, and not to 
a Ruler who was not a landlord at any 
time. (Paras 10, 11) 

Anno: C. P. C., Pre. N. 7. 

K. Patnaik and G. G. Das, for Petitioner; 
Advocate General and R. Das, for Opposite 
Party. 

PANIGRAHI C. J.: 

This is a writ application filed by the Ruler 
of Khandapara praying for the issue of a writ 
to quash the proceedings taken by the Sub- 
Deputy Collector, Khandapara, under the Orissa 
Tenants Protection Act, 1948 (Orissa Act 3 of 
1948) in Orissa Tenants Protection Act Cases 
Nos. 23 to 30, 32 to 34 and 36 to 41. In all 
these cases the Sub-Deputy Collector held that 
the petitioner had violated the provisions of S. 

3, Orissa Tenants Protection Act and directed 
him to restore possession of the disputed lands 
to the opposite parties within a week of the 
receipt of his order. He further directed the 
petitioner to show cause why the penalty of 
fine under S. 10 of the said Act should not be 
imposed on him. The petitioner did not take 
part in the proceedings before the Sub-Deputy 
Collector as, according to him, they were with¬ 
out jurisdiction. 

(2) A contention was raised on behalf of the 
petitioner that the Orissa Tenants Protection 
Act constituted a violation of Art. 19 of the Con¬ 
stitution. This extreme position was, however, 
not pressed at the Bar. Learned counsel for 
the petitioner ultimately rested his case on Arts. 
362 and 363 of the Constitution and urged that 
the Sub-Deputy Collector had no jurisdiction to 
decide the dispute as it related to the rights of 
the petitioner arising under the agreement en¬ 
tered into between him, as the ruler of the ex- 
State of Khandapara. and the Governor-Gene¬ 
ral of India on 14-12-47. On behalf of the 
opposite parties it is urged that the Orissa State 
Legislature has the power to regulate the rela¬ 
tions between ‘landlord’ and ‘tenant’ and that 
they being ‘tenants’ under the petitioner, were 
entitled to claim protection under the provisions 
of the Orissa Tenants Protection Act. 


(3) The State of Khandapara was one of the 
States which acceded to the Indian Dominion 
after India became independent in August 1947. 
On 14-12-1947 there was an agreement executed 
between the Governor-General of India and the 
petitioner as the Ruler of that State, whereby 
the latter ceded to the Dominion of India full 
and exclusive authority, jurisdiction and powers 
m relation to the governance of the State, and 
agreed to transfer the administration of the 
State to the Dominion Government on 1-1-1948. 

Article 2 of the agreement provides for the 
payment of an annual privy purse to the Ruler. 
Article 3, which is relied on by the petitioner 
is as follows: 

“The Raja shall be entitled to full ownership, 
use and enjoyment of all private properties 
(as distinct from State properties) belonging 
to him on the date of this Agreement.” 

Article 4 guarantees to the Raja and the mem¬ 
bers of his family the enjoyment of all perso¬ 
nal privileges. Article 5 guarantees the succes¬ 
sion, according to law and custom, to the gadi 
of the State and to the Raja’s personal rights, 
privileges, dignities and titles. 

(4) On 24-12-1947 the Extra-Provincial Juris¬ 
diction Act, 1947 (Act 47 of 1947) was passed by 
the Central Legislature empowering the Central 
Government to exercise extra-provincial juris¬ 
diction over the State areas which remained 
outside the jurisdiction of the Provinces created 
by the Government of India Act, 1935. Sub¬ 
section (2) of S. 3 empowered the Central Gov¬ 
ernment to delegate its jurisdiction to any officer 
or authority in such manner and to such extent 
as it thought fit. 

Section 4 empowered the Central Government 
to make such orders as may seem to it expe¬ 
dient for the effective exercise of any extra- 
provincial jurisdiction of the Central Govern¬ 
ment. The power thus conferred upon the 
Central Government under the Act was dele¬ 
gated to the Provinces and in exercise of this 
delegated power the Provinces enacted laws for 
the administration of such States. The Ad¬ 
ministration of Orissa States Order, 1948 was 
passed on 1-1-1948, in exercise of this delegated 
power. 

(5) On 12-1-1949 the Constituent Assembly of 
India amended the Government of India Act, 
1935, and inserted two new sections, namely, 
290-A and 290-B. Section 290-A provided that 
the Governor-General may by order direct that 
a State shall be administered in all respects as if 
it formed part of a Governor’s Province spe¬ 
cified in the Order. Section 290-B empowered 
the Governor-General to direct, by an order, that 
any area included within a Governor’s Province 
shall be administered in all respects by a 
neighbouring acceding State as if such area 
formed part of such a State. In exercise of the 
power vested in him under S. 290-A the Gover¬ 
nor-General issued an Order, on 27-7-1949, styled 
as the States’ Merger (Governor’s Provinces) 
Order 1949. 

Article 3 of that Order says : 

“As from the appointed day the States spe¬ 
cified in each of the s.chedules shall be ad¬ 
ministered in all respects as if they formed 
part of the Provinces specified in the head¬ 
ing of that schedule.” 

Schedule 6 to the Order gives a list of the 
States that were merged in the Province of 
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Orissa and Khandapara is one of them. Arti¬ 
cle 4 of the Order provides for the continuance 
of all laws in force in a merged State until re¬ 
pealed, modified or amended, by a competent 
legislature. 

Article 8 which is important runs thus: 
^Without prejudice to the special provisions 
contained in Art. 7 any contract, made or 
deemed to be made, before the appointed day 
by, or on behalf of, the Dominion for pur¬ 
poses connected with the governance of a 
merged State shall, as from that day, have 
effect as if it has been made by, or on behalf 
of, the absorbing Province, unless it is wholly 
or in part for central purposes.’’ 

The ‘appointed day’ referred to in the Order 
is 1-8-1949. So far it is clear. That the States 
were administered by orders issued bj' the Cen¬ 
tral Government under the Extra-Provincial 
Jurisdiction Act, or by the Provincial Govern¬ 
ment as the delegated authority of the Central 
Government. After the appointed day, how¬ 
ever, namely 1-8-1949, the States became a part 
of the Provinces and came under the regular 
administration of the Provincial Governments. 

(6) Article 3 of the agreement entered into 
between the Governor-General of India and the 
Raja of Khandapara on 14-12-1947. guarantees 
“full ownership, use and enjoyment of all the 
private properties belonging to the Raja”. The 
Raja claimed a number of items as his private 
properties and the matter was referred to the 
Adviser for Orissa States for determining whe¬ 
ther all the items claimed by him could be re¬ 
garded as his private properties. On 10-6-1949 
the Adviser communicated his decision that the 
Raja was entitled to 1643 acres as his Khamar 
lands and 29 and odd acres as lands settled with 
Jhis tenants. It is the admitted case of both 
parties that the lands comprised in the present 
proceedings taken under the Orissa Tenants 
Protection Act have been declared to be the pri¬ 
vate properties of the Raja. 

(7) On 26-1-1950 the Constitution of India 
came into force and the relevant Articles on 
which reliance is placed by the petitioner’s 
■counsel, are Arts. 362 and 363. 

Article 362 is as follows : 

“In the exercise of the power of Parliament or 
the Legislature of a State to make laws, or in 
the exercise of the executive power of the 
Union or of a State, due regard shall be had 
to the guarantee or assurance given under any 
such covenant or agreement as is referred to 
in cl. (1) of Art. 291, with respect to the per¬ 
sonal rights, privileges and dignities of the 
Ruler of an Indian State.” 

Tndian State’ is defined in Art. 363(2)(a) as 
meaning “any territory recognised before the 
commencement of this Constitution by His Ma¬ 
jesty or the Government of the Dominion of 
India as being such a State”, and “Ruler” is de¬ 
fined in Art. 363(2)(b) as including “the Prince, 
Chief or other person recognised before such 
commencement by His Majesty or the Govern¬ 
ment of the Dominion of India as the Ruler of 
any Indian State.” 

Article 291 makes provision for the payment of 
the sum guaranteed as privy purse under the 
agreement entered into by the Ruler before the 
commencement of the Constitution. Article 363 
bars the jurisdiction of the Courts to decide any 
dispute in respect of any right accruing under 
or any liability or obligation arising out of, any 


of the provisions of the Constitution relating 
to a treaty, agreement, covenant, engagement, 
or other similar instrument which was entered 
into or executed by any Ruler of an Indian Slate 
and the Government of the Dominion of India. 

(8) On 3-3-1950 the Orissa Merged States’ 
(Laws) Act (Orissa Act 4 of 1950) was passed by 
the State Legislature, replacing the Merged 
States’ (Laws) Ordinance (No. 4 of 1949). This 
Act extended the operation of several Provincial 
Acts to the merged areas and repealed and 
amended the laws then in force in the merged 
States. Section 7 of the Act modifies the 
tenancy laws in force in the merged States. 

It provides .* 

(a) That all suits and proceedings between 
landlord and tenant as such shall be instituted 
and tried in revenue courts; 

(b) confers the right of transfer of a holding 
belonging to an occupancy tenant and the full 
right to trees standing on his holding; 

(c) prohibits the enhancement of cash rents 
except in accordance with the tenancy laws con¬ 
tinued in force in the merged State concerned; 

(d) provides against eviction of an occupancy 
tenant except in execution of a decree for eject¬ 
ment on stated grounds; 

(e) declares the interest of an occupancy 
tenant in his holding to be heritable; 

(f) declares the tenant of a homestead as en¬ 
titled to the rights of an occupancy tenant; 

(g) deals with service tenures created by the 
Ruler and the rights accruing to the tenants un¬ 
der such tenures; and 

(h) lays down the law to be applied to the 
Khamar lands of the Ruler. 

The last item is in the following terms: 

“When a person holds Khammar, nijjote and 
any other private lands of a Ruler which has 
been recognised as such by the Provincial 
Government he shall not be liable to eject¬ 
ment but shall be liable to pay such fair and 
equitable rent as may be fixed by any com¬ 
petent authority appointed in this behalf by 
the Revenue Commissioner, or the Commis¬ 
sioner Northern Division as the case may be, 
and thereupon he shall acquire the right of 
occupancy in respect of such land.” 

There was a proviso to this clause but it has 
been omitted by Orissa Act 31 of 1951. The 
schedule to Act 4 of 1949 shows that the Orissa 
Tenants Protection Act, 1948, is one of the Acts 
extended to the State of Khandapara. 

(9) It will now be convenient to refer to the 
provisions of the Orissa Tenants Protection Act 
and see how far they are applicable to the 
merged State of Khadapara. The Act purports 
“to provide temporary protection to certain 
classes of tenants in the Province of Orissa”. 
This object has to be borne in mind in inter¬ 
preting S. 2 which defines the term “tenant” to 
whom the Act would be applicable. Section 3 
of the Act declares that a person who was cul¬ 
tivating any land as tenant on 1-9-1947 shall not 
be liable to eviction and shall be entitled to 
continue to have the right to cultivate such land. 

I have already pointed out earlier that the 
State of Khandapara became merged in the Pro¬ 
vince on 1-8-1949 under the States Merger 
(Governor’s Provinces Order 1949). It would 
be anomalous to hold that the Orissa State 
Legislature purported to legislate extra-terri- 
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tori ally in respect of an area which did not form 
part of tne Orissa province till 1-8-1949 and 
gave protection to tenants in such areas with 
ellect from 1-9-1947. The argument adduced by 
the opposite parties that the State Legislature 
being competent to enact laws with retrospec¬ 
tive effect, S. 3, Orissa Tenants Protection Act 
should be held to have come into force in the 
merged State of Khandapara from 1-9-1947, the 
date from which the Act is deemed to have 
operated, appears to me to be fantastic and de¬ 
serves no consideration whatsoever. 

On the other hand, the circumstances that 
led to the passing of the subsequent amending 
Act, namely, the Orissa Tenants Protection 
(Amendment) Act 1951 (Orissa Act 17 of 1:151) 
would indicate that the Legislature realised its 
mistake and made the necessary amendments in 
order to make the Tenants Protection Act appli¬ 
cable only from the date of merger, namely, 
1-8-1949. This is evident from the fact that by 
S. 2 of the Amendment Act of 1951 a new sub¬ 
section was added after sub-s. (4) of S. 1 of Act 
3 of 1948. 

This new sub-section numbered as “(5)” reads 
as follows: 

“(5) (1) for the purpose of the merged States 
areas to which this Act has been extended by 
the Orissa Merged States (Laws) Act, 1950: 

(i) for the words, letters and figures “1st day 
of September, 1947” wherever they occur 
the words, letters rind figures “1st day of 
August, 1949” shall be substituted; 

(ii) for the words, letters and figures “30th 
November, 1947” as they occur in item 
(3) of clause (g) of section 2, the words, 
letters and figures “1st day of August, 
1949” shall be substituted. 

(2) In such areas where neither the Madras 
Estates Land Act 1908 nor the Orissa Tenancy 
Act 1913 is in force special laws or cus¬ 
toms prevailing therein shall be taken into 
consideration for the application of the said 
Act.” 

These provisions make it absolutely clear that 
the Orissa Tenants Protection Act applies to the 
merged State areas only with effect from 1-8- 
1949 & that so far as the State of Khandapara is 
concerned any special law or custom prevail¬ 
ing therein has to be taken into consideration 
before the Act is applied. Section 8. Orissa 
Merged States’ (Laws) Act (Act 4 of 1950) also 
makes a similar provision and gives the power 
to a Court to adapt & apply any Provincial Act, 
shown in the schedule thereto, with such altera¬ 
tions as may be necessary. 

(10) It is in the context of the antecedent 
history of this legislation that we are to con¬ 
sider whether the guarantee given to the peti¬ 
tioner, under Art. 3 of the Agreement entered 
into by him on 14-12-1947 with the Governor- 
General of India, that he shall be entitled to 
full ownership, use and enjoyment of his pri¬ 
vate properties was intended to be extinguished 
by the State Legislature by a side wind, by ex¬ 
tending the applicability of the Orissa Tenants 
Protection Act to the State areas from a date 
anterior to the ‘appointed day’ mentioned in the 
States Merger (Governor’s Provinces) Order of 
1949, namely, 1-8-1949. 

The Constitution expressly respects the 
sanctity of the agreement and says that in 
making laws due regard shall be had to the as¬ 
surances and guarantees given under such agree¬ 


ments. It is true that the State of Khandapara 
as such has ceased to exist. But the existence 
of the Kuler of that State has been expressly 
•recognised by the Constitution. It is not incon¬ 
ceivable that there can be a Ruler without a 
State, even as there can be a State without a 
Ruler. The agreement thus entered into bet¬ 
ween the Ruler and the Government of India 
must continue to receive effect unless and until 
it is expressly terminated by the mutual con¬ 
sent of parties, or possibly by an Act of State. 

Where a State enactment appears to be in| 
conflict with the agreement, the canon of con-1 
struction applicable to such legislation is that 
it must not be deemed to take away or extin-l 
guish the existing right of the Ruler (the peti¬ 
tioner in this case) unless it appeared, by ex-1 
press words that it was the intention of the State 
Legislature to do so. In order to haVe the 
effect of extinguishing the right of the petitioner, 
it is not enough to show that the protection! 
given to tenants under the Act, and extended to 
the merged State areas, will automatically put! 
an end to such right. It must further be shown! 
that the Legislature has authorised such a thing 
to be done at all events, and irrespective of its! 
possible interference with existing rights. 

The Orissa Merged States’ (Laws) Act, 1950 
(Act 4 of 1950) expressly makes provision in res¬ 
pect of the private lands of the Ruler and 
creates a machinery for the decision of disputes 
between him and his tenants in respect of Kha- 
mar lands. Any tenant in respect of such lands 
can only acquire a right of occupancy after a 
fair and equitable rent has been fixed by a com¬ 
petent authority appointed by the Revenue Com¬ 
missioner. This provision cannot be deemed to 
have been abrogated by the Schedule to the Act 
which extends the operation of certain Acts al- 
ieady in force in the Province. The function of 
the interpreter should be to see whether the two 
provisions can exist side b 3 ' side. The existence 
of the petitioner’s right in Ills private lands and 
the protection of the tenant’s interests in the 
State lands are not inconsistent and both the 
Orissa Merged States’ (Laws) Act 1950 (Act 4 
of 1950) and Orissa Tenants Protection (Amend¬ 
ment) Act 1951 (Orissa Act 17 of 1951) justify 
this interpretation. 

Section 8 of the former Act expressly em¬ 
powers a Court to so construe the Acts cited in 
the Schedule annexed thereto, as not to affect 
the substance of the parent Act itself. On a 
strict interpretation of the words ‘landlord’ and 
‘tenant’ as defined in the Orissa Tenants Pro¬ 
tection Act I am disposed to think that the 
petitioner cannot be regarded as a ‘landlord’ so 
far as his private lands guaranteed under the 
agreement are concerned; nor is the cultivator 
thereof to be regarded as a ‘tenant’. We have 
therefore to refer to the new sub-s. (5) (2) intro¬ 
duced by the Amendment Act of 1951 (Orissa 
Act 17 of 1951) for guidance. As already pointed 
out this sub-section specifically says that the spe¬ 
cial laws or customs prevailing in an area where 
the Madras Estates Land Act or the Orissa 
Tenancy Act does net apply (like the State of 
Khandapara) shall be taken into consideration 
in applying the Act. 

It may be noted that even in the State of 
Orissa the Act does not apply to some areas 
notably the district of Sambalpur. There can 
therefore be no warrant for assuming that the 
Act should necessarily apply to the Rulers and 
their private lands. In the circumstances, I am 
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inclined to hold that the application cf the 
Orissa Tenants Protection Act is limited to the 
State lands as distinct from the private lands 
of the Ruler. 

(11) Another canon of construction that may 
be called in aid is that where there are provi¬ 
sions in a special Act which are inconsistent 
with a prior general Act, the provisions of the 
general Act must yield place to those of later 
special enactment. The Orissa Merged States’ 
(Laws) Act of 1950 is admittedly a special en¬ 
actment which declares the laws that are to be 
in force in the merged areas, and introduces 
modifications and amendments to the existing 
law. The provisions of the Acts extended to 
the State areas must be read as subject to those 
made in the special Act. The Legislature could 
not have intended at the time the Orissa Tenants 
Protection Act was passed that it should apply 
to the tenants of State areas. 

The definitions of “landlord” and “tenant” 

I given in the Act should, therefore, be extended 
(only to those classes of persons who answer the 
description of landlord and tenant in those 
areas, and not to a Ruler who was not a land¬ 
lord at any time. This construction would give 
protection to tenants of “landlord” as de¬ 
fined in the Tenants Protection Act, and also 
respect the guarantees given under Art. 3 of 
the agreement executed between the petitioner 
and Governor-General on 14-12-1947. 

Any other interpretation would have the 
effect of permitting the tenants to treat the 
agreement as a nullity. In order to have that 
effect, the words of the enactment should be 
clear and explicit, so as to leave no doubt about 
the intention of the legislature. As I have al¬ 
ready pointed out that could never have been 
the intendment of the legislature. 

Cl2) If I am right so far in my interpretation 
of the two Acts., the conclusion must follow that 
the provisions of the Orissa Tenants Protection 
Act are inapplicable to the private lands of 
the petitioner. The adjudication of any dispute 
concerning such land should be left to the spe¬ 
cial machinery set up under Orissa Act 4 of 
1950. The Sub-Deputy Collector was therefore 
in error in calling upon the petitioner to restore 
possession of the lands to the opposite parties 
and to show cause why he should not be fined. 

(13) In the view that I have taken that the 
provisions of the two Acts are not inconsistent 
with each other, it is not necessary to discuss 
whether Art. 363 applies to the facts of this 
case. 

. 04) We should accordingly allow this peti¬ 
tion and issue of a writ declaring that the pro¬ 
ceedings under the Orissa Tenants Protection 
Act taken by the Sub-Deputy Collector, Khanda- 
para are void as being without jurisdiction and 
that they should be quashed- The petitioner 
shall be entitled to the costs of this application 
which we assess at Rs. 100/- /One Hundred 
Rupees only). 

(15) MOHAPATRA J. : I agree. 

B/D.H.Z. Petition allowed. 
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Kama Sahu and another. Defendants, Appel¬ 
lants v. Krishna Sahu, Plaintiff, Respondent. 

Second Appeal No. 5G3 of 1948 D/- 25-8-1953 
from decision of Addl. Sub. J., Berhampur, D/~ 
30-10-1948. 

T. P. Act (1882), Ss. 54 and 11S — Sale and 
exchange — Distinction. 

A ‘sale’ should always be for a price, 
but in the case of ‘exchange’ the transfer 
of the ownership of one thing is not for 
any price paid or promised, but for trans¬ 
fer of. another thing in return. If in a case 
a transfer of ownership of an immovable 
property is exchanged for money, then the 
transaction cannot be an exchange, but a 
sale. It being so, unless the property of 
both parties are simultaneously transferred 
in favour of each other, the title to the 
property cannot pass in favour of the one 
when the other party does not execute any 
such document in favour of the ether. Ex¬ 
change can be effected either by one docu¬ 
ment or by different documents. The 
consideration for the one document execut¬ 
ed in pursuance of an agreement for ex¬ 
change is the execution of a document by 
the other party. Unless it is so done, the 
party who has taken the deed from the 
other party without himself executing any 
document in favour of that other party, 
cannot claim to have got a valid title to 
the property until and unless he executes 
a similar document transferring his in¬ 
terest in favour of that other party. AIR 
1929 All 63 (2), Distinguished. (Para 4) 

When one of the parties has failed to 
execute the deed in pursuance of the agree¬ 
ment, the mere tact of exchange of posses¬ 
sion cannot be sufficient to complete the 
passing cf title in favour of each other, 
especially when properties to be exchanged 
are each worth more than Rs. 100/-. S. A. 
I.'o 309 of 1943 (Orissa) Rel. on. 

(P ^ x* cl 5) 

Anno: T. P. Act S. 118 N 2, 4 and 6 .' 

P. Misra and H. Mchapatra, for Appellants; 
1VI. S. Rao for Respondent. 

CASES REFERRED: 

(A) (’29) AIR 1929 All 63 (2): 113 Ind Cas 

753 (p r 5 ) 

(B) (’48) S. A. No. 309 of 1948 (Orissa) (Pr 6 ) 

JUDGMENT: Defendants are the appellants. 
It appears that D-l, (the husband of D-2) Satya- 
badi Sahu, Krishna Sahu and Laxman Sahu are 
four brothers. The family had some lands at 
different places including lands in village Chan- 
dipadaro. Appellant 2 (D- 2 ) had purchased 

some homestead lands with a house thereon at 
Chatrapur. Satyabadi and his other brothers 
wanted to take an interest in that homestead 
land of D-2, treating it to be a portion of the 
joint family property, but failed. 

It also appears that it was so arranged bet¬ 
ween the present plaintiff, Krishna Sahu and 
Satyabadi on the one hand, and the defendants- 
appeliants on the other, that Krishna and Satya¬ 
badi would separately take the homestead land 
and the house of D -2 at Chatrapur in exchange 
for their lands that would fall to their share in 
the village Chandipadaro. Accordingly on 27-7- 
43, D-2 executed sale-deeds one in favour of the 
present plaintiff and another in favour of Satva- 
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•^aoi with respect to her homestead land and the 
house thereon situate at Chatrapur. But they, 
in return, could not execute any such deed in 
lavour of D-2 in respect of their lands at Chan¬ 
dipadaro; but promised to do so after partition 
of their lands had been finalised. Admittedly 
the partition deed was effected between the 
brothers with respect to their joint family pro¬ 
perty on 18-2-44. Notwithstanding it, they did 
not execute any sale-deed in favour of D-2 as 
previously agreed upon. It is why D-2 cancelled 
the two sale-deeds executed by her on 27-7-43. 

It should be noted here that the dispute bet¬ 
ween the parties went so far as to culminate in 
the initiation of 145 proceedings with respect to 
the disputed land. The Magistrate could not 
■come to any finding as to which party is in 
possession of the disputed land, and he therefore 
kept the property under attachment and directed 
the parties to establish their right in the Civil 
Court. It is why the respondent filed a suit 
out of which this appeal has arisen for a de¬ 
claration of his title to the property on the 
strength of the sale-deed executed in his favour 
by D-2 on 27-7-43. A similar suit was also filed 
by the present appellant against Satyabadi Sahu 
for a declaration of her title to the other por¬ 
tion of the homestead and for recovery of pos¬ 
session thereof. 

(2) The case of the plaintiff is that he has 
purchased the property for a cash consideration 
of Rs. 500/- and has acquired a good title to it 
on the execution of the sale-deed by D-2 and 
has been in possession thereof since his purchase. 
'The claim was contested by both the defendants 
(appellants) mainly on the ground that in pur¬ 
suance of an oral agreement for exchange of 
lands, D-2 executed a deed with respect to her 
Chatrapur land on the promise of the plaintiff 
(respondent) to execute similar deed in her 
favour with respect to her Chandipadaro land 
after the partition of that land had been fina¬ 
lised. Though the said partition was finalised 
in February 1944, the plaintiff did not execute 
any sale-deed in her favour, although asked for 
many a time. It is why she has cancelled the 
sale-deed executed in favour of the plaintiff; 
and the plaintiff has acquired no title to the pro¬ 
perty on account of his failure to execute a simi¬ 
lar deed in her favour with respect to his own 
land. 

(3) Both the Courts below have concurrently 
held that in pursuance of an oral agreement for 
exchange of land as between the parties, D-2 
has executed a sale-deed. Exhibit I in favour of 
the plaintiff on the promise of the plaintiff to 
execute a similar deed in favour of D-2 with 
respect to his Chandipadaro land after the parti¬ 
tion among the brothers had been finalised, that 
the partition was effected in February, 1944, but 
the plaintiff did not execute any Kabala in favour 
of D-2; and that notwithstanding it, the plaintiff 
has acquired a good title to the property on the 
execution of the sale-deed. Ext. I by D-2. They 
have further held that it is open to the defen¬ 
dants to legally enforce the specific performance 
of the contract for the execution of the sale- 
deed with respect to the Chandipadaro land. 
They have, therefore, decreed the plaintiff’s suit. 
Against that decree and judgment of the appel¬ 
late Court the defendants have preferred this 
second appeal. 

(4) As has been stated above, there is a con¬ 
current finding of both the Courts below that in 


pursuance of an agreement for exchange of land 
between the parties, D-2 has executed a sale-deed 

now in question in favour of the plaintiff. This 
finding was not challenged before me by the res¬ 
pondent. The only question that was canvassed 
at the bar is as to whether the plaintiff has ac¬ 
quired any title to the property by virtue ot 
the deed, Ext. I. Exhibit C is a deed of can¬ 
cellation which D-2 executed on 21-6-44 can¬ 
celling thereby the deed, Ext. I. She appears 
to have done it when she found herself help¬ 
less in persuading the plaintiff to execute a 
similar document in pursuance of the agreement 
of exchange. 

It is contended on behalf of the respondent 
that the mere execution of the sale-deed with¬ 
out any specific agreement for the postponement 
of the passing of the title till after the execu¬ 
tion of another document by the plaintiff is it¬ 
self sufficient to pass valid title in the disputed 
property to the plaintiff under Ext. I. But on 
the other hand, it is contended on the side of 
the appellant that as the transaction is an ex¬ 
change, but not a sale, the title would not pass 
to the plaintiff under Ext. I until and unless a 
similar document is executed by the plaintiff 
in favour of D-2 with respect to his land at 
Chandipadaro. In my view, the contention ad¬ 
vanced on the side of the appellant is tenable. 

The word ‘sale’ has been defined in the T. P. 
Act in S. 54 as 

“A transfer of ownership in exchange of price 
paid or promised, or part paid, or part pro¬ 
mised.” 

It appears from this definition that a ‘sale* should 
always be for a price, but in the case of ‘ex¬ 
change’ the transfer of the ownership of one 
thing is not for any price paid or promised, but 
for transfer of another thing in return. The 
word .“exchange” has been defined in S. 118 of» 
the T. P. Act, as: 

“When two persons mutually transfer the 
ownership of one thing for the ownership of 
another, neither thing or both things being 
money only, the transaction is called an ‘ex¬ 
change’.” 

If in case a transfer of ownership of an I 
immovable property is exchanged for money, 
then the transaction cannot be an exchanged 
but a sale. It being so, unless the properties 
of both parties are simultaneously transferred 
in favour of each other, the title to the property 
cannot pass in favour of the one when the other 
party does not execute any such document in 
favour of the other. Exchange can be effected 
either by one document or by different docu¬ 
ments. The consideration for the one document 
executed in pursuance of an agreement for ex¬ 
change is the execution of a document by the 
other party. Unless it is so done, the party who 
has taken the deed from the other party with¬ 
out himself executing any document in favour 
of that other party, cannot claim to have got a 
valid title to the property until and unless he 
executes a similar document transferring his 
interest in favour of that other party. It being 
so, the title cannot pass, nor could have passed 
to the present plaintiff on the mere execution of 
the sale-deed Ext. I. In the case of an exchange, 
the intention of parties cannot but be that there 
should be a reciprocal transfer of two things at 
the same time and that until such a thing is 
done, the passing of title under the one docu¬ 
ment executed in pursuance of the contract! 
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* should always be postponed till after the execu¬ 
tion of the another document by the other 
j party. In this view of the position of law, I hold 
Ithat the plaintiff in this case has acquired no 
title to the property, because, he has failed to 
act according to the promise even though the 
partition was finally effected in February, 1944. 

(5) Learned advocate appearing for the res¬ 
pondent relies upon a decision of the Allahabad 
High Court reported in — ‘Gopi Ram v. Durjan’, 
AIR 1929 All 63 (A), in support of his contention 
that under Ext. I the plaintiff has got good title 
to the property, but the only remedy available 
to the present appellant is to sue the plaintiff 
for specific performance of the contract with 
respect to the Chandipadaro land. But the facts 
of that case are not similar to the facts of the 
present case, in that case land was exchanged 
between the parties under one deed of exchange. 
But in spite of that deed of exchange, the de¬ 
fendant was withholding possession of his land. 
It is why, the plaintiff in that case brought a 
suit for recovery of possession of the land in 
dispute on the basis of that exchange. 

Their Lordships of the Allahabad High Court 
while discussing this point has made a distinc¬ 
tion between an executed contract and an exe¬ 
cutory contract and held that specific perfor¬ 
mance of a contract is available only in the case 
of an executory agreement, but not in the case 
of an executed contract. He has further ob¬ 
served in that case to the effect that when the 
exchange-deed was finally executed, the contract 
is not available to the parties in that suit. It 
being so, that authority is not of any avail to 
the respondent. It is further urged on the side 
of the respondent that when there was a mu¬ 
tual exchange of possession the defendants can¬ 
not avail the plea that passing of the title in 
favour of the plaintiff to the disputed propert}' 
has been postponed till after the execution of a 
similar Kabala by the plaintiff. But the tran¬ 
saction of exchange cannot be completed till 
after the execution in the present case of deeds 
by both parties in favour of each other. When 
one of the parties has failed to execute the deed 
in pursuance of the agreement, the mere fact of 
exchange of possession cannot be sufficient to 
complete the passing of title in favour of each 
other, especially when properties to be exchanged 
are each worth more than Rs. 100/-. It being 
so, this contention is not sustainable. 

(6) But the case filed by the present defen¬ 
dants against Satyabadi Sahu ultimately came 
up before this Court in — ‘Second Appeal No. 
309 of 1943 (Orissa) (B)’. In that case a simi¬ 
lar question arose as to whether Satyabadi has 
acquired any title by the deed executed by the 
present appellant in his favour without Satya¬ 
badi executing a similar document in favour of 
F>-2 with respect to the Chandipadaro land. A 
Division Bench of this Court in the unreported 
case have held that when it was an exchange, 
the title to the two items of the property on 
each side would pass to the other simultaneous¬ 
ly on execution of the necessary document or 
documents, and that “it is impossible to say that 
the title passes until the entire transaction is 
fully completed.” Both these cases are of same 
nature. The view taken by the Division Bench 
of this Court is in consonance with the view 
which I have taken in this case on a considera¬ 
tion of the distinction between ‘exchange’ and 
sale. 


(7) In the result, I would differ from the courts 
below in this that the plaintiff-respondent has 
not acquired any title to the property merely 
on the execution of the sale-deed Ext. I in his 
favour by D-2. As the plaintiff has not carried 
out his part of the contract and as there has 
been no reciprocal transfer of the property as 
contemplated within the definition of ‘exchange’, 
I would hold that the plaintiff-respondent has 
acquired no title to the property under Ext. I. 

(8) I would, therefore, set aside the judgment 
and decree of the Courts below and dismiss the 
plaintiff’s suit with costs. The appeal is allowed 
with costs. 

B/K.S.B. Appeal allowed. 
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MOHAPATRA AND MOHANTY JJ. 

Ananto Mohini, Defendant-Appellant v. Khalli 
Sahu and others, Plaintiffs-Respondents. 

Second Appeal No. 105 of 1950, D/- 8-9-1953, from 
judgment ol' Addl. Sub.-J., Berhampur, D/- 17-11-49. 

(a) Hindu Law — Alienation — Legal necessity 

— Litigation. 

Mother of the minor who was, a young 
woman was in a very embarrassing position. 
Her relations had an eye over the minor’s 
property and with that intention, slandered 
her in such vile terms with the help of the 
village Karji that her position in the village 
became intolerable. The family of the minor 
was then practically ostracized by her people 
so much so that not only the widow but also 
the minor had practically no standing in the 
village, nor in their community. In such 
adverse embarrassing circumstances, the 
mother thought it fit to file the criminal case 
against her slanderers for defamation in order 
to remove the disgrace and stigma that had 
been cast on her fair name and also on the 
name of the family: 

Held that such a litigation constituted a 
legal necessity binding the minor and his 
estate. It is the bounden duty of the son to 
remove the disgrace and stigma from his 
mother cast on her falsely and maliciously by 
some of the villagers and his relations. 

(Para 5) 

(b) Hindu Law — Alienation — Legal necessity . 

— Bona fide enquiry. 

When a creditor had personal knowledge of 
the condition of the borrower’s family and also 
all about the unexpected expenses of the family, 
he is not ordinarily required to make any 
inquiry as to them. His personal knowledge 
itself is sufficient to justify the loan advanced 
by him. Further though the recital in the deed 
of mortgage cannot be taken to be an evidence 
as to the existence of any legal necessity if the 
mortgagor makes a representation to the ori¬ 
ginal creditor as to the existence of necessity 
for borrowing the money, and believing that 
representation to be true supplemented by his 
personal knowledge of the family, the creditor 
advances money to her, such a belief is a bona 
fide one. (Para 6) 

P. Misra and C. S. Misra, for Appellant; B. K. 

Pal, for Respondents. 

CASES REFERRED: Paras 

(A) (V2) AIR 1915 PC 57 (59): 43 Cal 417 (PC) 4 

(B) (V4) AIR 1917 FC 6 (7): 40 Mad 402 (PC) 6 
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MOHAXTY J.: 

7. his was a suit by the plaintiff-respondent 1 to 
enforce a mortgage bond executed by respondent 
2 Suvarno Mohini as the mother-guardian of the 
appellant during his minority in favour of 
Ananda Mohanty, the deceased father of defend- 
ants-respondents 9 and 10 on 3-2-1933. The princi¬ 
pal sum advanced on the mortgage-bond was Rs. 
500/-. The claim was laid at for Rs. 1.000/-. 
In 1947, defendant-respondents 9 and 10 after the 
death of their father transferred that mortgage- 
bond to the respondent. 1 for consideration. Res¬ 
pondent 1 as a transferee of the mortgage has 
brought the suit for recovery of the mortgage- 
amount by sale of the mortgaged property. 

Defendants 3 to 8 who are respondents 3 to 8 
have purchased a portion of the mortgaged pro¬ 
perty, subsequent to the mortgage in question. 
Defendants 3, 4, and 6 have hied a written state¬ 
ment claiming that their purchased property 
should be sold last of all, if the mortgage amount 
cannot be entirely recovered by the sale of the 
remaining mortgaged property. But at the time 
of trial they did not appear. The suit was con¬ 
tested by D-2 only on the ground that Ananda 
Mohanty fraudulently took a mortgage bond from 
his mother without any consideration, and that 
there was no legal necessity justifying the loan 
avdanced under the mortgage bond. 


(2.) The trial Court has held that the mortgage- 
bond in suit is genuine and for consideration; out 
has dismissed the plaintiff's suit on the ground 
that though there was a necessity for the loan, 
such a loan is entirely personal to D-l and can¬ 
not be said to have been incurred to avert any 
danger to the estate of D-2, the appellant. He 
has further held that there was no pressure on 
the estate of D-2, nor was there any benefit con¬ 
ferred upon it and that as the defendant is rich 
man. he could never have any necessity for 
borrowing at least Rs. 50/- for the family ex¬ 
penses. 


(3) On appeal by D-2 the subordinate Judge 
has reversed the judgment of the trial Court on 
the finding that the mortgage bend in suit is 
genuine and for consideration and that the debt 
contracted under that bond by the mother-guar¬ 
dian of D-2 during his minority is for such legal 
necessity as would bind the minor and his estate. 

(4) There is a concurrent finding of the Courts 
below to the effect that the bond in suit. Ext. I, 
is genuine and for consideration. It appears from 
the recitals in the bond that out of Rs. 500/- 

' Rs. 450/- was taken to meet the litigation ex¬ 
penses and Rs. 50/- was for the family expenses. 
In the recitals the details as regards litigation 
have been given. It appears that in 1922 the 
father of D-2 died leaving his young widow (D-l) 
who was then pregnant. D-2 is a posthumous 
child of liis father. The troubles of D-l arose 
sometime after the death of her husband. Her 
relatives went against her and started scandalis¬ 
ing her as an unchaste woman and as having- 
caused the abortion of her illicit pregnancy. They 
anyhow 7 prevailed upon the village Karji, and 
through him sent reports to the Tahsildar-Magis- 
trate and the Felice about her character and 
about her causing the miscarriage of her illicit 
pregnancy. 

It is to vindicate her position and to remove 
the stigma and disgrace, that D-l brought a cri¬ 
minal case against the village Karji and some of 
her close relations under section 500, I. P. 
C. That case was a long-drawn affair. It appeal’s 
from the judgment Ext. A that the case was 
twice tried de novo by reason of the transfer of 


Magistrate. One of the accused who was a 
village Karji took up the position before the 
Magistrate that he cannot be prosecuted without 
the previous sanction of the Government. His 
Piea having been negatived by the Magistrate, he 
went in appeal to the Sessions Judge, who also 
confirmed the order of the Magistrate. Then he 
moved the Madras High Court, but it was ulti¬ 
mately disallowed. The widow had to oppose all 
those petitions and had to meet the expenses in 
connection therewith. 

The case was started against them on 27-4-32 
but ended in conviction of all the accused cn 
24-10-33. During this period, the debt in question 
was incurred by D-l as the guardian of D-2. The 
case number has also been referred to in that 
bond in great detail, and the reason for which 
that case had to be started has also been given 
therein. Thus two factors that emerge from the 
above circumstances and the facts of the present 
case are: (1) there was a long-drawn litigation 
started by D-l against her slanderers; and (2) 
that much expense must have been incurred by 
her in connexion with that litigation. The widow 
was so much harassed in that litigation that she 
must have incurred expenses much more than 
the sum of Rs. 450/- mentioned in Ext. 1. 

But these two factors are not sufficient to show 
that there was at that time pressure upon the 
estate of the minor to borrow money from others 
to meet those expenses. It must, therefore, be 
shown by the creditor that at that time, the ex¬ 
penses could not ha\ e been met from the income 
of the estate. There is no evidence as to any 
bona fide enquiry having been made by the credi¬ 
tor before advancing the loan to her. It is, 
therefore, contended by the learned Advocate- 
General on behalf of the appellant that in ab¬ 
sence of any such bona fide inquiry by the credi¬ 
tor in order to satisfy himself about the exist¬ 
ence of legal necessity alleged in the bond itself 
before advancing the loan to D-l, the plaintiff 
cannot get any decree. In support of this con¬ 
tention, he relies upon the decision of the Privy 
Council reported in — ‘Ravaneshwar Prasad Sir.gh 
v. Chandi Pd. Singh’, AIR 1915 PC 57 (A). 

It appears from that decision that the Privy 
Council have accepted as a good principle of law 
the observations of the High Court in this con¬ 
nection. It was a case in which there was a vast 
impartible property to which one Tikaithi Durga 
Kumari succeeded as the mother-heir of her son 
in 1863. Durga Kumari borrowed between the 
years 1870 to 1871 a sum exceeding one lakh and 
sixty thousand rupees and alienated most substan¬ 
tial'portion of the estate, the remaining property 
being comparatively of insignificant value. She 
died on 15-5-1907. In the year 1908, the person, 
brought a suit for setting aside those alienations, 
on the ground that the alienations not being for 
legal necessity, cannot bind the reversion. It was 
found in that case that no doubt there was liti¬ 
gation and money must have been spent over it; 
but at the same time the annual income of the 
estate was of a considerable amount. 

As the debt was for a considerable amount in¬ 
curred in the course of one year, and as the 
major portion of the property yielding large in¬ 
come -was sold away by the widow for repayment 
of the debt, it was. therefore, observed by their 
Lordships of the High Court that unless incurr¬ 
ed for litigation purposes, it could not have been 
met from the income of the estate, and unless 
the transferee proves that he had made bona fide 
inquiry about it before purchasing the property, 
he cannot get a decree binding the reversion. As 
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there was no evidence of bona fide inquiry, the 
alienations were set aside. 

(5) But the present case stands on a different 
footing. The appellant’s father died leaving only 
14 or 15 acres of land. The appellant has given 
in the written statement how much property he 
was possessed of at the time of the loan and how 
much savings he used to make cut cf its usufruct 
annually. According to his wiitten statement, lie 
has got 70 Varanams of land that is, seme 15 and 
odd acres, and saves to the extent of Rs. 500/- 
annually after meeting all the family expenses. 
He would have us believe in his evidence before 
the Court that he has got money-lending tran¬ 
saction to the extent of one lakh of rupees. A 
suggestion was made to P. W. 1 in cross-exami¬ 
nation that he got Rs. 20,000/- from the Court 
(sic); but his reply is that he might have got it. 

That reply was taken advantage of by the trial 
Court in holding that the appellant is a very rich 
man getting a very substantial income from the pro¬ 
perty. P. w. 1 has admitted that sometime the appel¬ 
lant lends out money, but he does not say whether 
in the year 1932-33, the mother-guardian used to lend 
| out money. It being so, we do not think that in 
rthe year 1932-33, the appellant was so substan- 

1 t Ja l a man as to get more than sumcient income 

2 from his property. 

His mother who was then a young woman was 
m a very embarrassing position. Her relations 
had an eye over the minor's property and with 
that intention, slandered her in such vile terms 
with the help of the village Karji that her posi¬ 
tion in the village became intolerable. Tne family 
of the appellant was then practically ostracized 
by her people so much so that not only the 
widow but also the minor had practically 
no standing in the village, nor in their 
community. It is in such adverse embarrassing 
circumstances, that D-l thought it fit and we 
think rightly, to file the criminal case against her 
slandcreis for defamation in order to remove the 
disgrace and stigma that had been cast on her 
fair name and also on the name of the family 
In our view, such a litigation constitutes a legal 
necessity binding the minor and his estate. 

There are good many authorities for the pro¬ 
position that the debt incurred by the manager 
of the family to defend any member of a HirTdu 
joint family in a criminal case is a legal neces¬ 
sity of the family binding all the members. When 
the family is threatened with disgrace and the 
intention is to ward it oil, any debts incurred b\ 
the head of the family or the karta of the mino^ 
m connection therewith should be taken as for 
legal necessity of the family. As has been rightly 
observed by the learned Subordinate Judge, it is 
the bounden duty of the son to remove the dis¬ 
grace and stigma from his mother cast on her 
falsely and maliciously by some of the vill*cr e r S 
and his relations. ° 

We are. therefore, of the opinion that there 
cannot be any more pressing necessity from the 
point of view of a member of a joint Hindu family, 
than raising money for removing such disgrace. 
Learned Advocate-General appearing for the 
appellant does not contest this position. He has 
practically admitted that if it is proved that 
there was any bona fide inquiry to the effect that 
the money could not be met at that time out cf 
the income of the family, certainly the debt now' 
m question should be taken as such a legal neces¬ 
sity as binding the minor and his estate. 

(6) The only question is whether at that time 
the minor had any such fund as to meet such 


expenses. Undoubtedly, the death of the original 
creditor has put the plaintiff under serious J dis¬ 
advantage. Nevertheless, D -2 appears to have re¬ 
mained satisfied by merely relying upon the ab¬ 
stract principle that the onus is on the creditor. 
He has made no attempt to give any assistance 
to the Court for arriving at the truth in this 
case. In evidence, as we have stated above, he 
has made strenuous attempts to show himself to 
be a very rich man having a considerable money 
lending transaction. If it is so, he must have 
accounts; but he has withheld them for the year 
1932-33. Had those accounts been filed, they 
would have afforded sufficient opportunity to the 
Courts for being satisfied as to whether the family 
had sufficient funds in those years to meet til 
those unexpected expenses. Nor has he examin¬ 
ed his mother. 

She -was a party to the transaction and was 
managing the minor's property in 1932-33. She 
is in a better position to speak to the fact what 
was the condition of the family. The principle 
on which we rely for taking this view of the case 
has been well enunciated by their Lordships of the 
Privy Council in the case reported in — *T. S. 
Murugesam Pillai v. M. D. Gnana Sambandha’, 
AIR 1917 PC 6 at p. 7 (B). In our view the cir¬ 
cumstances of the case are such and the position 
of the family at that time was such an embarrass¬ 
ing one, that it can easily be inferable that the 
family had no sufficient fund at that time to meet 
the litigation expenses. 

Moreover there is no evidence to show that 
D-l was such an imprudent woman as to borrow 
money recklessly even though the minor had 
enough cash with him. But on the other hand 
it appears to us that faced with such adverse 
and embarrassing circumstances, she could not 
have managed the property of the minor efficiemr- 
ly so as to get any surplus after meeting all the 
expenses of the family. She instead of selling 
ihe property of the minor, appears to have done 
well, as an act of prudent woman, to borrow 
money for meeting unexpected expenses. More¬ 
over, the original creditor was a neighbour of 
defendants 1 and 2. He must have known, as a 
neighbour, the financial condition of the anpel- 
lant’s family at that time. 

When a creditor hod personal knowledge of the 
condition of the family and also all about the un-i 
expected expenses of the family, he is not ordi¬ 
narily required to make any inquiry as to them 
His personal knowledge itself is sufficient to justify 
the loan advanced by him. Apart from this Ext 
1 at best shows that, though the recital in it can¬ 
not be taken to be an evidence as to the exist¬ 
ence of any legal necessity, she made a repre-! 
sentation to the original creditor as to the exist¬ 
ence of necessity for borrowing the money, and 
that, believing that representation to be true 
supplemented by his personal knowledge of the 
family, the creditor advanced money to her. Such 
a belief, we think, is a bona fide one. The cre¬ 
ditor appears to have acted bona fide and in cood 
faith in this matter, especially in view of the 
existence of the pending litigation in Court re¬ 
quiring large amounts of money to be spent over 
it. In this view of the case, we hold, in agree¬ 
ment with the learned Additional Sub-Judge that 
there was such justifying legal necessity for the 
loan under the bond in suit. 

(7) Having regard to all the circumstances of 
the case, and having regard to the unhelpful atti¬ 
tude of the appellant in not examining his mother 
v/ho was in the know of everything, and havin'* 
regard to the state of affairs of the family pro^ 
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perty in the year 1932-33, we feel satisfied that 
the loan incurred under Ext. 1 is for such legal 
necessity as binding the minor. The contentions 
advanced by the learned Advocate-General for the 
appellant cannot therefore be accepted. 

(8) In the result, we would confirm the judg¬ 
ment and decree of the lower appellate Court 
and dismiss this appeal with costs. 

(9) MOHAPATRA J. : I agree. 

B/D.H.Z. Appeal dismissed. 
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PANIGRAHI C. J. AND MOHAPATRA J. 

Radha Kamal, Plaintiff-Appellant v. Puri Muni¬ 
cipality and others, Defendants-ReSpondents. 

Second Appeal No. 407 of 1948, D/- 23-9-1953, 
from judgment of Addl. Dist. J., Berhampur, 
D/- 7-5-1948. 

(a) Transfer of Property Act (1882), Ss. 40, 105, 
108 — Covenants between landlord and tenant. 

A covenant entered into between a lessor 
and a lessee is primarily binding as between 
the two personally. But upon an assignment 
either of the reversion or of the terms, it 
may also be binding on the grantee of the 
reversion or the assignee of the terms, and 
similarly, the benefit of a covenant may pass 
to these parties respectively. If the covenant 
is one by the lessor for the benefit of the 
lessee and directly touches or concerns the 
land it runs with the land in favour of the 
assignee. An option to renew the lease runs 
with the land and the lease-hold interest, and 
so both the lessors’ and the lessees’ succes- 
sors-in-title are bound. 

Having regard to the nature of the lease in 
the instant case both the covenant requiring 
the lessee to put up a building on the leased 
premises and the covenant relating to the 
renewal of the lease, held were covenants 
running with the land and the assignees of 
the lease consequently incurred the liability 
to perform and acquire the right to take 
advantage of the covenants. The liability to 
put up a building having been discharged by 
the original lessee the right to exercise the 
option of renewing the lease passed to the 
assignee. The contention that every assignee 
of a part of the tenement is bound to put up 
buildings on the parcel of land assigned to 
him. is unreasonable and by the very nature 
of the thing, is impossible of performance. 
The lease-hold interest having been severed 
by agreement of the parties each of the 
assignees was entitled to enforce the term 
providing for the renewal, so far as his sepa¬ 
rated part was concerned irrespective of the 

others. (1838) 8 LJCP 59, Rel. on. 

(Paras 5, 7> 

Anno: T. P. Act, S. 40 N. 25; S. 105 N. 36; 

S. 108 (j) N. 2, 3, 4. 

(b) Specific Relief Act (1877), S. 16 — “Stands 
on a separate and independent footing.” 

Section 16 contemplates a contract parts of 
which are separate and independent. If the 
contract is actually divisible and the Court 
enforces what is apparently a part, it really 
enforces the entire and complete contract. 
The expression ‘stands on a separate and in¬ 
dependent footing’ points to a limitation 
which would exclude any new bargain, and 
cannot be said performance of a part of a 
contract. Where the other parts have already 


been performed, the Court is not introducing 
a new bargain, and S. 16 is a statutory 
warrant for enforcing a part which can and 
ought to be performed. Where the suit con¬ 
tract has been divided up into four contracts 
not by unilateral action but by consensual 
authority and what was at one time a single 
contract to renev/ the lease of the whole of 
the land, has been split up into four leases 
piecemeal each of them “stands on a separate 
and independent footing” from the rest. Case 
law discussed. (Paras 9, 10, 11) 

Anno: Specific Relief Act, S. 16 N. 1. 

(c) Specific Relief Act (1877), S. 27 — Notice 
and burden of proof—(Evidence Act (1872), Ss. 101 
to 103). 

Section 27 throws the onus upon the trans¬ 
feree to establish that he had no notice of 
the original contract. In the circumstances 
held that the transferee failed to discharge 
the onus that was cast upon her under S. 27. 

(Para 12) 

Anno: S. R. Act, S. 27 N. 4; Evidence Act, 
Ss. 101 to 103 N. 1, 8. 

R. N. Sinha, for Appellant; B. N. Das and P. C. 
Chatterjee, for Respondents. 
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PANIGRAHI C. J.: 

This is a second appeal by the unsuccessful 
plaintiff who has lost his suit for specific per¬ 
formance in both the Courts below. 

(2) The facts leading up to this litigation are 
briefly these. On 10-7-23 defendant No. 1, namely, 
the Municipality of Puri, granted a lease of 500 
acres of land on the Beach Road to one Chandra- 
moni Devi, the period for which the lease was to 
run being stipulated as twenty years. The lessee 
assigned her lease-hold interest by four different 
sale-deeds, to four different persons including the 
plaintiff, and his brother, Dr. Radha Kumud 
Mukherjee. Under these assignments the plaintiff 
and his brother, each acquired 120 acres of the 
entire lease-hold by virtue of two sale-deeds dated 
26-5-1925. The other vendees from Chandramoni 
Devi were one Promode Sundari and one Amiya 
Nath Mukherjee. 

By an identure made on the 10th January 1944, 
defendant No. 1 granted a lease of the plot pur¬ 
chased by the plaintiff from Chandramoni Devi, 
to defendant No. 2, and by a subsequent sale-deed 
dated 9-6-1944 the second defendant conveyed the 
very same property to defendant No. 3. The case 
for the plaintiff is that he is entitled to a renewal 
of the lease granted to Chandramoni Devi his 
vendor in respect of the plot purchased by him 
from her and on the same terms and conditions 
as were contained in the original lease. 

The main contest put forward on behalf of the 
municipality is that there was a breach of one 01 
the terms of the lease by the plaintiff and that, 
accordingly, he was not entitled to exercise tne 
option of having the lease renewed as provided 
for therein. The municipality therefore contends 
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that it was entitled to regard the original lease 
as having been cancelled and grant the plot in 
question to defendant No. 2. The plea of defen¬ 
dant No. 3 is that she was a bona fide purchaser 
of the plot for value without notice of the prior 
contract in favour of the plaintiff by the Muni¬ 
cipality, and that therefore the plaintiff should 
not be allowed specific performance of the lease 
as against her. 

(3) Some of the terms of the lease granted to 
Chandramoni Devi which have a bearing on the 
decision of the dispute between the parties are 
given below': 

“ Clause (3): That you shall not by any means 
or in any way whatsoever transfer your holding 
or any portion thereof to any other person, 
without previously obtaining the written per¬ 
mission of the Chairman to do so and paying 
a transfer fee equal to 12A per cent, of the 
consideration money, provided that no such fee 
shall be less than one rupee. 

Clause (4): That you shall enjoy the fruits 
of all the trees on your holding but shall not 
cut down or in any way injure such trees with¬ 
out the permission of the Chairman. 

Clause (8): That the house that you shall 
erect shall be at least 10 feet away from the 
edge of the road and shall be constructed on 
a plan to be previously approved by the Chair¬ 
man. 

Clause (13): That the lease may be cancelled 
by the Chairman if the building is not com¬ 
pleted within 12 months of the date on which 
it was executed or within such further time as 
the Chairman may allow. On such cancellation 
the Chairman may, by notice in writing, require 
the lessee to remove within a reasonable time 
any plot (sic) which may have been commenced 
and not completed, or the materials which may 
have been collected on the land, and if he fail's 
to comply with such notice the Chairman may, 
after giving further notice in writing specifying 
the time, cause such removal to be effected and 
recover the costs from him. 

Clause (17): That on the expiry of the term 
of this lease you shall, if you have duly observed 
all the conditions thereof, be entitled to its 
renewal, on such terms as may be agreed upon, 
the rent being liable to enhancement on such 
renewal. 

Clause (20): That in the event of the infringe¬ 
ment of any of the above conditions the lease 
shall, ipso facto, terminate at once and you 
shall quit the holding as soon as you are 
required in writing by the Chairman to do so.” 

(4) The defendant municipality’s contention is 
that Clause (13) of the Covenant has not been 
complied with as a building was not put up within 
12 months of the date of the lease and that, 
therefore, under Clause (20) the lease ipso facto 
terminated. It is not the case of the municipality 
that the original lessee, namely Chandramoni 
Devi, did not put up a building within one year 
of the lease, but that the plaintiff did not do so, 
within a year after his purchase of the lease-hold 
interest from his vendor, namely the original 
lessee. The plaintiff meets this ‘ contention by 
saying that the covenant regarding the putting 
up of a building contained in Clause (13) had 
been duly complied with by the lessee Chandra¬ 
moni Devi and that it is not necessary for each 
of the assignees from the original lessee to put 
up buildings on the plots purchased by them. 

The point is which of these rival contentions 
is correct. The second contention on behalf of 
the defendants, generally, is that the plaintiff is 


not entitled to specific performance of a part of 
the contract and that the contract snouid be 
enforced either as a whole or not at all. It is 
accordingly argued that the plaintiff in so tar 
as he asks for renewal of the lease in respect of 
tiie portion that he has purchased Is not entitled 
to specific performance. The third contention 
which is raised only on behalf of defendant No. 3 
is that she is a bona fide transferee for value 
and that specific performance cannot be decreed 
against her as she had no prior notice of the 
pre-existing contract between the plaintiff and 
the municipality. I shall examine the validity of 
these three contentions seriatim. 

(5) I shall take up the first contention first. 
The proved facts are that the original lease-hold 
property has been, by mutual agreement between 
the parties, subdivided into four parcels and each 
of the assignees except the plaintiff, has been 
granted a renewed lease by the Municipality at 
an enhanced rent. It is not claimed for the 
Municipality that the lease in favour of Chandra¬ 
moni Devi was ever cancelled for non-compliance 
with any of the terms of the lease. The trial 
Court found that Chandramoni Devi had not, 
and the appellate Court found that she had, com¬ 
pleted the construction of the house within the 
stipulated time. We see no reason to disbelieve 
the evidence of P. W. 1, the husband of the 
original lessee or to differ from the finding of 
the lower appellate Court that there was a com¬ 
plete compliance by the original lessee with the 
condition of the lease. 

It has also been admitted that the assignees 
from Chandramoni Devi of the different parts of 
ihe house-hold were recognised by the defendant 
municipality and that they have been paying 
their shares of the apportioned rents since'the 
mutation of their names in the municipal regis¬ 
ters. It is further admitted that the renewal 
clause of the covenant has been availed of by 
the other assignees and separate leases for the 
severed plots of the lease-hold have been granted 
by the municipality. These circumstances clearly 
indicate that the lease-hold interest has been, 
severed by agreement of the parties and each off 
the assignees is entitled to enforce the term I 
providing for the renewal, so far as his separated 1 
part is concerned irrespective of the others. 

( 6 > There is no evidence that the plaintiff was 
ever called upon to put up a building within one 
year of his purchase, or that any notice was 
taken of his negligence by the municipality. It 
must, therefore, be held that the terms and con¬ 
ditions of his holding the land are to be deter¬ 
mined with reference to the original lease in 
favour of his vendor. If. as has been found by 
the lower appellate Court Clause (13) of the 
covenant lias been complied with, the lease must 
be held to be still in force, and the plaintiff as 
the assignee of a portion thereof is entitled to 
take advantage of. the renewal clause in respect 
of the portion purchased by him 

(7> In the judgments of both the Courts below, 
there was some discussion as to whether the 
covenant stipulating for the renewal of the lease 
is one running with the land or is independent 
of it. A covenant entered into between a lessor 
and a lessee is primarily binding as between the 
two personally. But upon an assignment either; 
of the reversion or of the terms, it mav also be 
binding on the grantee of the reversion or the 
assignee of the terms: and similarly, the benefit 
of a covenant may pass to these parties respec¬ 
tively. There may be covenants for the benefit' 
of the lessor, or there may be a burden on thei 
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lessee. Whether a covenant runs with the land 
would depend partly on the nature and partly on 
the form oi the covenant. 

It is said to run with the land if it directly 
concerns the land as, for example, covenant to 
pay rent, to repair houses already built, to insure 
against fire, to use premises as dwelling houses 
only, or to manure the land if it is an agricultural 
lane.: and such covenants will bind the assigns. 
If the covenant is one by the lessor for the benefit 
of the lessee and directly touches or concerns 


A. I. B. 

in respect of the same land to defendant No 2 
lor the plaintiff would be entitled to a period of 
twenty years from the date of mutation of his 
name and recognition of his assignment by the 
Municipality. This fact, by itself, would show 
that tnere could be no question of the old lease 
being replaced by a fresh contract with the plain- 
tin. The original lease still holds the field and 
would govern the rights of the parties. The first 
contention, raised on behalf of the Municipality 
must therefore be overruled. 


the land it runs with the land in favour of tne 
assign. See — ‘Simpson v. Clayton', (1338) 8 

LJCP 59 (A). An option to renew the lease runs 
with the land and the lease-hold interest, and 
]so both the lessors’ and the lessees’ successcrs-in- 
' title are bound. 


“Unlike an option to purchase an option to 
renew the lease is not affected by the rule 

against perpetuities. It is an interest in 

land capable of assignment and upon bank¬ 
ruptcy of the lessee the option vests in his 
trustee in bankruptcy”;—see Redman’s Lav/ of 
Landlord and Tenant, p. 125. 


(9) The second contention raised on behalf of 
the defendants, generally, is however not so easy 
to dispose of. The proposition advanced is that 
even if the plaintiff be held entitled to specific 
performance of the covenant for renewal of the 
tease he cannot sue in respect of only a part 
of the lease. As I have already indicated earlier, 
the lease-hold interest had been severed by agree¬ 
ment between the parties. Both the Courts below 
appear to have accepted the above contention 
raised on behalf of the defendants relying on 
the case of — ‘Secy, of State v. Volkart Brothers’, 
AIR 1928 PC 258 (B). 


Having regard to the nature of the lease in the 
; instant case both the covenant requiring the 
j lessee to put up a building on the leased premises 
jand the covenant relating to the renewal of the 
; lease, are covenants running with the land and 
(the ^assignees of the lease consequently incurred 
the liability to perform and acquire the right to 
take advantage of the covenants. The liability 
jto put up a building having been discharged by 
jChandramoni Devi the original lessee the right 
| to exercise the option of renewing the lease passed 
• to the assignee, namely, the plaintiff. 

The extreme contention put forward on behalf 
iof the municipality, that every assignee of a part 
of the tenement is bound to put up buildings on 
the parcel of land assigned to him, is unreason¬ 
able and by the very nature of the thing, is 
impossible of performance. The lessee could have 
used the lands, other than those required for 
putting up buildings, in any manner she liked; 
she could have raised a garden or put up a 
gymnasium. The only liability that she undertook 
under the lease had been discharged by her and 
when the lease was assigned to the plaintiff the 
assignee was at liberty to take advantage of the 
covenant in the same way as the lessee could have 
done. 

Clause (3) of the lease permitted transfer of 
the holding or a portion thereof, with the previous 
permission of the Chairman of the Municipality. 
It was open to the Chairman of the Municipality 
to withhold permission to recognise the assign¬ 
ment in favour of the plaintiff, or to insist upon 
a new lease being executed by the plaintiff, mak¬ 
ing it obligatory on him to put up a building on 
the portion assigned to him. None of these things 
was done. It is clear therefore that neither the 
terms of the lease nor the subsequent conduct of 
the parties would warrant a finding in favour of 
the municipality. I would accordingly hold, in 
agreement with the view of the lower appellate 
Court that the covenant imposing a burden on 
the lessee has been complied with and that the 
advantage of the renewal clause is available to 
the plaintiff, the assignee of the lessee. 

(3) Even if the recognition of the plaintiff by 
the Municipality as an assignee of a part of the 
demise is to be regarded as a fresh lease on the 
terms of the original lease, the fact remains that 
the period of tw T enty years stipulated in the lease 
did not expire on 10-7-1943 and certainly not on 
the date when the Municipality granted the lease 


In that case the lessees had sold their right, 
title and interest in the greater part of the 
demised lands and claimed a renewal in respect of 
the remaining lands in their possession. The 
Judicial Committee held that on a true construc¬ 
tion of the covenant, the respondents were not 
entitled to claim renewal. Before considering the 
facts of that case, I think it necessary to refer 
to another decision of the Judicial Committee 
reported in — ‘William Graham v. Krushna 
Chandra’, AIR 1925 PC 45 (C). There the Judicial 
Committee has laid down that Sections 14 to 17 
of the Specific Relief Act constitute, with regard 
to the specific performance of a part of the con¬ 
tract, a complete Code within the terms of which 
relief of that character must be brought if it is 
to be granted. 

Section 14 of the Act enables the Court to direct 
specific performance of so much of a contract as 
can be performed if the part which must be left 
unperformed bears only a small proportion to the 
whole or does not admit of compensation in 
money. Section 15 deals with a case where the 
part which must be left unperformed bears only 
a small proportion to the whole in value and does 
not admit of compensation in money. In that 
case the partv in default is not entitled to obtain 
a decree for specific performance. But the party 
not in default may claim specific performance, 
provided he relinquishes his claim to further per¬ 
formance and all rights to compensation. 

Section 16 deals with divisible contracts and is 
as follows: 

“When a part of a contract which, taken by 
itself, can and ought to be specifically per¬ 
formed. ‘stands on a separate and independent 
footing’ from another part of the same contract 
which cannot, and ought not, to be specifically 
performed, the Court may direct specific per¬ 
formance of the former part.” 

This section contemplates a contract parts of 
Which are separate and independent. If the con¬ 
tract is actually divisible and the Court enforces 
what is apparently a part, it really enforces the 
entire and complete contract. The expression 
‘stands on a separate and independent footing’ 
points to a limitation which would exclude any 
new bargain, and cannot be said performance of 
a part of a contract where the other parts have 
already been performed the Court is not intro¬ 
ducing a new bargain, and Section 16 is a statu¬ 
tory warrant for enforcing a part which can and 
ought to ce performed. 
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The decision of the Privy Council in — ‘Secy, 
of State v. Volkart Brothers (BP did not turn 
on the construction of any of the provisions of 
the Specific Relief Act and their Lordships (had?) 
no contract to renew the lease for a part of the 
premises. The judgment of the High Court of 
Madras in that case is reported in — ‘Secy, of 
State v. Volkart Bros/, AIR 1927 Mad 513 (D) 
and it gives the facts and reasonings of Krishnan 
J. showing why Section 16 of the Specific Relief 
Act was not' applicable to the facts of the case. 
His Lordship observed: 

“Section 16 also does not apply as we have not 
got here, in my opinion, part of a contract 
which stands on a separate and independent 
footing from the rest. If the suit contract 
could be divided up into two contracts, one with 
the respondents for their plot and the other 
with the Cochin Club for theirs, the section 
may apply. But I am unable to see what justi¬ 
fication there is for holding that the lessees can 
by any means by their own unilateral act, 
without any reference to or consent, of the 
lessor, split up into two his contract for a single 
lease to renew the whole plot as one plot. Tie 
United Company entered into a single contract 
to renew with reference to the whole of the 
land. I am unable to see how they can be 
compelled to perform that contract piecemeal/' 

In the instant case before us, the suit contract 
has been divided up into four contracts not by 
unilateral action but by consensual authority. 
What was at one time a single contract to renew 
the lease of the whole of the land, has been 
split up into four leases piecemeal and, in the 
language of Section 16, each of them “stands on 
a separate and independent footing” lrorn the 
rest. It is well established that where a tenement 
is subdivided, each tenant holds his share in 
severality. Where there are tenants-in-common 
with undivided moieties there is only one tene¬ 
ment in the whole of which each tenant shares. 
Each tenant-in-common has an estate in the 
whole of the single tenement and there is privity 
of estate between him and the landlord; and 
each is liable for the whole rent. 

But where the land has been divided, as well 
as the rents due on the separate parcels, as indeed 
is the case here, the covenant is divisible and 
the tenants are not in the same position as 
tenants in common. His estate does not extend 
over the whole of the land leased, and I see no 
reason why either on principle or on authority 
he should not be protected in his possession. The 
case of — ‘Volkart Brothers (D)’ is easily dis¬ 
tinguishable on the facts as that was a case of 
tenants-in-common. 

, (10) The ordinary rule is that a part of a 
contract shall not be specifically performed except 
in cases coming under one or other of Sections 14, 
15 and 16. Where the part which it is impossible 
to enforce has already been performed Court 
will decree soecific performance of a contract: — 
‘Hope v. Hope’. H856) 52 ER 1143 (E). Where 
a contract to grant a lease also contained a 
covenant giving the option to purchase, the Court 
decreed performance of the contract of sale 
although the covenantee had forfeited the right 
to obtain a lease as the contract was separable: 
— ‘Green v. Low’, (1856) 22 Beav 625 (P). In — 
‘Subramania Iyer v. Kalvanasundaram Iyer’, AIR 
1919 Mad 374 (G). Oldfield J. observed that if the 
plaintiff could show that the portion of the 
property which he claimed can reasonably be 
enjoyed indenendently of the remainder specific 
performance would be decreed. 
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In — ‘Shama Charan v. Kumed Dasi\ AIR 1918 
Cal 889 (H), the first defendant professed to 
enter into a contract on his own behalf as well 
as of the other members of his joint family. It 
turned out that his co-sharers were not willing 
to abide by the contract but the share of the first 
defendant was large enough for the purpose of 
compliance of the contract made by him with 
the plaintiffs. The Court ruled that specific per¬ 
formance could be granted to the plaintiff in 
respect of the first defendant’s share of the 
property. 

(11) But apart from authority the inclination 
of my mind is to uphold the plaintiff’s claim as 
no injustice will be done to the Municipality by 
decreeing specific performance. It is obvious that 
the original lease was granted to a lady who did 
not have money enough to complete the whole 
of the building which she had undertaken to 
erect. To enable her to raise funds for the pur¬ 
pose the contract was made divisible and she 
was permitted to assign her lease-hold interest to 
different persons. As soon as she put up the 
building she could enter into the market for 
raising money to enable her to complete the rest 
of the contract. If that was her right, is the 
plaintiff in any worse position? The plaintiff did 
not take upon himself to put up a building on the 
plot purchased by him from Chandramoni Devi. 
No injury has resulted to, the Municipality by 
treating the contract as separable. 

They have got a portion of the property leased 
out covered with a building. With regard to the 
remaining ground, in the occupation of the plain¬ 
tiff, they still retain exactly the same right as 
they had under the original agreement, and that 
right is the right to enhance the rent. It is, 
therefore, idle to contend that the plaintiff must 
seek performance of the whole contract or none 
at all. Having given our best consideration to the 
lacts and circumstances of this case, we have no 
hesitation in holding that the contract in favour 
of the plaintiff stands “on a separate and inde¬ 
pendent footing” and is severable from the rest 
ot the contract. The contention of the Munici¬ 
pality based on this ground, must accordingly be 
held to be untenable. 

(12) The third contention was raised by learned 
counsel appearing for defendant No. 3. That 
defendant claims to be a bona fide purchaser for 
value, without notice of the earlier contract, and 
seeks to resist the plaintiff’s suit. Some cases 
under S. 41 of the Transfer of Property Act were 
cited before us, but in our judgment they have 
no application to the facts of the instant case 
and need not be noticed. For the purpose of 
deciding this appeal, it will be sufficient to refer 
to Section 27 of the Specific Relief Act. That 
section says that specific performance of a con¬ 
tract may be enforced against either party there¬ 
to. and against any other person claiming under 
him by a title arising subsequent to the contract, 
except a transferee for value who has paid his 
money in good faith and without notice of the 
original contract. 

The Section throws the onus upon the trans¬ 
feree to establish that he had no notice of the 
original contract. The third defendant did not 
examine herself, -but examined one Bhajanananda 
Mohantv as D. W. 3 whose evidence, however, is 
too artificial to be accepted. He says that he was 
looking after the purchases on behalf of defen¬ 
dant No. 3, but that he was not aware of the 
prior lease of this property. He. however, admits 
that he did not make any enquiry in the matter. 
Although he claims to have been looking after 
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the purchases the sale-deed in favour of defen¬ 
dant No. 3 shows that he took no part at all 
in the transaction. The stamps were all pur¬ 
chased by defendant No. 3 herself; and the docu¬ 
ment was registered at the residence of the 
vendor, defendant No. 2, where she was identified 
by one B. C. Mohanty. D. W. 3 does not even 
figure as an attestor to the deed and the docu¬ 
ment appears to have been attested by one Kali 
pada Ghatak, the Manager of the ~ Darjeeling 
Bank. 

We are not therefore inclined to place any 
reliance on the testimony of this witness. In the 
circumstances, we must hold that defendant No. 3 
has failed to discharge the onus that was cast 
upon her under Section 27 of the Specific Relief 
Act. Exhibit 5, the resolution of the Municipa¬ 
lity would also clearly indicate that defendant 
No. 2 the vendor of the third defendant had 
clear notice of tlge petition of the plaintiff pray¬ 
ing for renewal of the lease and its rejection by 
the Municipality. The sale deed in favour of 
defendant No. 3 also specifically refers to the 
lease granted by the Chairman of the Municipa¬ 
lity on 27-3-1944 in favour of the vendor, defen¬ 
dant No. 2. In spite of these facts having been 
brought to the notice of defendant No. 3 it is 
idle for her to contend now that she is a bona 
fide purchaser for value without notice of the 
prior contract in favour of the plaintiff. 

(13) We would, therefore, allow this appeal, set 
aside the judgments of the Courts below and 
grant a decree to the plaintiff in terms of the 
plaint. The plaintiff is entitled to a renewal of 
the lease on the enhanced rent fixed by the 
defendant-municipality, subject to the terms and 
conditions of the original lease except the cove¬ 
nant relating to the obligation of putting up a 
house within twelve months. The trial Court will 
call upon the plaintiff to file a draft lease on 
these lines for being executed by defendant No. 1. 
The plaintiff shall be entitled to take possession 
of the suit plot by evicting defendants 2 and 3 
therefrom. The plaintiff will also be entitled to 
the costs of this litigation throughout. Hearing 
fee in this Court is assessed at Rs. 100/-. 

(14) MOHAPATRA J.: I agree. 


B/D.H.Z. 


Appeal allowed. 
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tion of a mere personal decree against the 
ex-Thikadar and therefore, it was not a fit 
case where leave could be granted; nor was 
it a case where any substantial question of 
law was involved. AIR 1952 Orissa 99, Ref. 

a _ (Paras 2, 3) 

Anno: Civil P. C., S. 109 N. 10. 

1953 Mulla: S. 109, P. 390 N. “Clause (c). 

fitness” (14 Pts. extra in N. 10 to S. 109 of A.I.R* 
Com. N. 10 to S. 109 in A.I.R. Com. exhaustively 
illustrative — 2 Pts. extra in Mulla — A.I.R. 1947 
Lah. 304 (305) (F.B.), not noticed in Mulla). 

(Note: The text of Clause (c) to S. 109 as 
given in Mulla is wrong. In view of the adapta¬ 
tion directed by Adaptation of Laws Order, 1950. 
which is only of the expression “decree or final 
order”, there is no warrant for adding the word' 
“judgment” in Clause (c): see 58 C.W.N. 31). 

Civil P. C., S. 110 N. 17 (see also N. 16). 

1953 Mulla: S. 110 P. 404 N. “The appeal.... 
law” (Lahore view on Pt. (q) and contra Calcutta 
view on Pt. (r), not noticed in Mulla — 2 Pts. 
extra in Mulla — 25 Pts. extra in Ns. 16 and 
17 to S. 110 in A.I.R. Com.). 

(b) Civil P. C. (1908), S. 110 — Valuation. 

Even if the valuation of the properties be 
more than ten thousand rupees, leave to 
appeal to the Supreme Court cannot be 
granted unless there is any substantial ques¬ 
tion of law involved, when the judgment rf 
the High Court is one confirming the judg¬ 
ment and decree of the trial Court. That 
apart appellant will not be allowed to take up 
the position that the suit properties are valued 
at more than ten thousand rupees in the face 
of the fact that he, being the appellant 
before the High Court, had valued the pro¬ 
perties in suit at Rs. 3000/-. AIR 1931 Cal 
417; AIR 1918 Bom 224, Ref. (Para 4) 

Anno: Civil P. C.. S. 110 N. 12. 

1953 Mulla: S. 110 P. 400 N. “Where. 

decree”. 

Civil P. C., S. 110 N. 8 . 

1953 Mulla: S. 110 P. 396 N. “The amount.... 
Supreme Court” (8 Fts. extra in N. 8 to S. 110 
in A.I.R. Com. — Patna. Madras and P. C. views 
on Pt, (u) not noted in Mulla). 

(c) Civil P. C. (1908), O. 45, R. 13 — Stay of 
execution after rejecting leave to appeal. 
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PANIGRAHI C. J. AND MOHAPATRA J. 

Purna Chand Sahu. Defendant-Appellant v. 
Chamra Bariha and others. Respondents. 

Supreme Court Appeal No. 24 of 1953, D/- 
10-11-1953 for leave to appeal to Supreme Court 
against the judgment of Panigrahi C. J. and 
Mohapatra J., D/- 21-4-1953. 

(a) Civil F. C. (1908), Ss. 110 and 109 (c) — 
Certificate of fitness for leave to appeal. 

Where the trial Court granted a decree for 
possession of sir lands attached to the 
Thikadari tenure in favour of the plaintiffs 
mainly on the ground that the previous decree 
for rent and ejectment obtained bv zamindar 
(defendant No. 2) was merely a personal- 
decree against the ex-Thikadar and that it 
did not bind the interest of the present 
plaintiffs because the Thikadari interest along 
with the disputed sir lands were the ancestral 
properties of the plaintiffs and in appeal, 
the High Court confirmed the finding of the 
trial Court: 

Held that the interest of the joint family 
members could not be extinguished by execu- 


Under R. 13 special provision is made for 
granting stay of execution of the decree only 
after the grant of certificate. The High Court 
therefore cannot grant stay when the leave 
to appeal is rejected, for allowing the appel¬ 
lant to apply for special leave to the Supreme 
Court and obtain stay. (Para 6 ) 

Anno: Civil P. C., O. 45, R. 13 N. 6 . 

1953 Mulla: O. 45. R. 13 P. 1246 N. “Stay.... 
appeal.” 

(d) Civil P. C. (1908), S. 151, O. 45, R. 13; 
O. 41. Rr. 5 and 6 — Court cannot override 
express provision of law. 

The decree-holder manifestly has got the 
right to execute the decree unless he is pro- 
nibited by law to execute or unless the Courts 
are empowered by express provision of law to 
restrain the decree-holder from executing the 
decree in certain events. The very language 
of O. 45. R. 13 is emphatic on the point that 
such n decree having been passed by the 
High Court is to be executed ‘unconditionally’, 
unless the Court directs otherwise even after 
the granting of the certificate. In such a 
case, to prevent the decree-holder from exe- 
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cuting the decree by using the inherent power 
of the Court would ordinarily be an abuse of 
the process of Court. 

Therefore the Court cannot order stay of 
execution of decrees while leave application 
is pending before granting certificate or when 
the Court has refused to grant certificate. The 
Court has no inherent power of staying exe¬ 
cution of the decree by provisions like O. 41, 
Rr. 6 and 6 also; because O. 45, R. 13 would 
be deemed as redundant and unnecessary. 

40 Cal 955; AIR 1934 Cal 323; AIR 1939 Cal 
308; AIR 1934 All 585, Distinguished and 
explained. (Paras 6, 10) 

Anno: Civil P. C., S. 151 N. 2(7). 

1953 Mulla: S. 151 P. 476 N. “Inherent. 

Court” and O. 45, R. 13 P. 1246 N. “Stay. 

appeal” and “Stay.suit” (Contrary view 

of Allahabad noted in Pt. 41 in N. 2 to S. 151 
in A.I.R. Com., not noticed in Mulla). 

Civil P. C., O. 45, R. 13 N. 6. 

1953 Mulla: O. 45, R. 13 P. 1246 N. “Stay_ 

appeal”. 

Civil P. C., O. 41, R. 5 N. 2. 

1953 Mulla: O. 43., R. 5 (Topic discussed in N. 2 
to O. 41, R. 5 in A.I.R. Com. extra). 

Civil P. C., O. 41, R. 6 N. 2. 

1953 Mulla: O. 41, R. 6 P. 1192, N. “Application 

.rule” (3 Pts. extra in N. 2 to O. 41, 

R. 6 in A.I.R. Com.). 

B. N. Das and P. C. Chatterjee, for Appellant; 
G. K. Misra, for Respondents. 

CASES REFERRED: Paras 

(A) (V39) AIR 1952 Orissa 99 (Pr 17): ILR 

MQ4.cn 1 Ch\t 1QQ ? 

(B) (V18) AIR 1931 Cal 417 (419): 53 Cal 66 4 

(C) (V5) AIR 1918 Bern 224 (225): 42 Bom 609 4 

(D) (T3) 40 Cal 955 (962, 963): 13 Ind Cas 207 6, 8 

(E) (V21) AIR 1934 Cal 823 (824): 153 

Ind Cas 272 7 

(F) (V26) AIR 1939 Cal 308 (309): 183 

Ind Cas 565 8 

(G) (V21) AIR 1931 All 585 (586): 56 All 907 9 

MOHAPATRA J.: 

This application for leave to appeal to Supreme 
Court has been filed by defendant No. 1 against 
the confirming judgment and decree dated 7-11- 
1949 of Sri P. C. Dey, Subordinate Judge of 
Sambalpur. The suit is for recovery of possession 
of sir lands attached to the Thikadari tenure of 
which defendant No. 3 was the ex-Thikadar and 
defendant No. 2 Lai Sadananda Singh is the 
Zamindar. Plaintiff No. 1 is the son of ex- 
Thikadar Raghu Bariha (defendant No. 3) and 
plaintiff No. 2 is the uncle of plaintiff No. 1 
belonging to the junior branch of the family 
which had a common ancestor. 

The Zamindar (defendant No. 2) filed O. S. 
No. 16/33 in the Munsif’s Court against defendant 
No. 3 alone for realisation of arrears of rent of 
Rs. 375/- and odd and for ejectment of defen¬ 
dant No. 3. The suit was decreed on 5-6-33. 
Defendant No. 3 was directed to pay up the 
decretal dues within three months, failing which 
he y/as to be evicted The present defendant No. 2 
having taken delivery of possession of the suit 
lands in execution of that decree, and defendant 
No. 1, the appellant having taken lease of these 
lands from defendant No. 2 and having entered 
upon the disputed lands, the present ^suit was 
brought mainly on the allegation that the 
previous decree was a personal decree against 
defendant No. 3 and the plaintiffs not having 
been represented in the previous decree, their 


interest in the suit lands, which are ancestral 
properties, is not affected. The plaintiffs, there¬ 
fore, prayed for recovery of possession of the 
suit lands. The plaintiffs’ further contention was 
that the Thikadar was not liable to be ejected 
solely on the ground of non-payment of rent. 

(2) The trial Court granted relief in favour of 
the plaintiffs mainly on the ground that the! 
previous decree was merely a personal decree) 
against the ex-Thikadar (defendant No. 3) and 
it did not bind the interest of the present plain¬ 
tiffs. It was found that the Thikadari interest 
along with the disputed sir lands were the 
ancestral properties of the parties. In appeal, the 
High Court confirmed the finding of the trial 
Court that the previous decree against defendant 
No. 3 was a mere personal decree and further 
that the properties in dispute are the ancestral 
properties and, as such, the interests of the 
plaintiffs were not affected by the previous decree. 

(3) It is not disputed before us that the pre¬ 
vious decree was a personal decree wherein the 
present plaintiffs were not represented at all. 
Furthermore, it is not disputed that the pro¬ 
perties along with the Thikadari interest are the 
ancestral properties of the parties. This being 
the position, the case is fully covered by the 
decision of this Court in the case of — ‘Tirtha 
Naik v. Sadananda’, AIR 1952 Orissa 99 (A>. 

Some of the principles laid down in that case, 
after a review of the entire case law on the 
subject are that the Thikadari leases, either per¬ 
manent or temporary but renewed or renewable 
from time to time, are, like any other property, 
capable of being possessed by a coparcenary; and 
that the joint family estate in such (Thikadary) 
leases can grow either if they are acquired with 
the joint family funds, or with joint family 
labour or is allowed to be treated as joint family 
property by the acquiror. When the manifest 
position in the case is that the disputed pro¬ 
perties are ancestral and the other members of 
the family had interest, the same cannot be ex¬ 
tinguished by execution of a mere personal decree 
against the ex-Thikadar. We are. therefore, of the 
opinion that it is not a fit case where leave can 
be granted nor is it a. case where any substan¬ 
tial question of law is involved. 

(4) Mr. B. N. Das, appearing for the appel¬ 
lant. contends, relying upon the affidavit filed 
on behalf of the appellant, that the suit pro¬ 
perties will be valued at more than ten thousand 
rupees. Even if the valuation of the properties 
be more than ten thousand rupees, leave cannot 
be granted unless there is any substantial ques¬ 
tion of law involved, as the judgment of the 
High Court is one confirming the judgment and 
decree of the trial Court. We have found that the 
case does not involve any substantial question 1 
of law. 

But that apart, it is clear that the appellant 
will not be allowed to take up the position that 
the suit properties are valued a': mo^e than ten 
thousand rupees in the face of the fact that he. 
being the appellant before the High Court, had 
valued the properties in suit at Rs. 3000/-. Thai 
principle is well established that a. party cannot 
approbate and reprobate for the purpose of filing 
an appeal to the Supreme Court when he had 
taken advantage of the position bv putting r u 
much lower value of the properties in dispute in 
the lower appellate Court. It is to be n-Ied here 
that the court-fees payable in the low T er Court 
were on the marked value of the subject matter 
of the suit. We may here refer to a decision of 
Rankin C. J. in Division Bench of the Calcutta 
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High Court reported in — ‘Mahendra Narayan 
v. Jankmath’, AIR 1931 Cal 417 (Bi. The same 
view was also taken in the Bombay High Court 
reported in — ‘Anant Narayan v. Ramchandra 
Gangadhar’, AIR 1918 Bom 224 (C>. 


Bakiha ( Mohapatm J .) 


A. I. K. 

though he did not differ from his learned 
brother m allowing stay, he did not agree with 
the reasons contained in the iudsment «f 

th^words ' J ‘ He Strongly ex P res sed himself ii 


(5) On a consideration of these points, there¬ 
fore. we refuse to grant leave and the applica¬ 
tion is, therefore, dismissed with costs, which are 
assessed at Rs. 50/- (rupees fifty). 

(6) But a further point of importance arises 
to be decided in connection with the prayer of 
the appellant for staying execution of the decree 
in the meantime and allowing the appellant to 
move the Supreme Court for special leave and 
obtain a stay order. The question is, after re¬ 
jecting the prayer for leave, whether we have 
any jurisdiction to grant such a prayer for stay 
of execution of the decree and further if the pre¬ 
sent case is a fit one wherein we should exercise 
our jurisdiction. The provision of stay of execu¬ 
tion of decree, appealed from, m such cases, is 
contained in Order XLV, Rule 13, Civil Proce¬ 
dure Code, which runs as follows : 

“Notwithstanding the grant of a certificate for 
the admission of any appeal, the decree ap¬ 
pealed from shall be unconditionally executed, 
unless the Court otherwise directs.” 

The language is manifestly clear to indicate that 
special provision is made for granting stay of 
execution of the decree only after the grant of 
certificate. Mr. Das, realising that the present 
case is not covered by the provisions of Order 
XLV, Rule 13, falls back upon Section 151, Civil 
Procedure Code, to invoke our jurisdiction to 
prevent abuse of the process of Court and stay 
execution in the interest of justice. 

He particularly relies upon a decision of 
Mukherjea J. reported in — ‘Nund Kishore v. 
Ramgolam’, 40 Cal 955 (D) wherein in similar 
circumstances stay of execution was allowed in 
exercise of the inherent power of the High Court. 
In that case the petitioners were defendants in 
a mortgage suit which was dismissed by the trial 
Court; but the decree was reversed and the 
mortgage decree was passed by the High Court. 
The defendants applied to the High Court for 
leave to apply to His Majesty in Council; the ap¬ 
plication was refused; thereafter the defendants 
made an application for stay of execution of the 
decree which was made final by the Court in 
India during the pendency of the application. 
After the rejection of the leave by the High 
Court the petitioners filed an affidavit that they 
had taken steps to apply to the Judicial Com¬ 
mittee for special leave and invoked the inherent 
powers of the Court to stay execution. The High 
Court stayed the execution proceedings relying 
upon the principle ‘ex debito justitiae’. to do 
that real and substantial justice for the adminis¬ 
tration of which alone the Court exists. Mukher¬ 
jea J. was mainly impressed with the circum¬ 
stances appearing that 

“an application to the Judicial Committee for 
special leave to appeal to His Majesty in Coun¬ 
cil, must necessarily take time; distance can¬ 
not be annihilated, and time must be occupied, 
in spite of utmost expedition, in the prepara¬ 
tion and transmission of papers. Eesides their 
Lordships of the Judicial Committee do not 
hold their sittings continuously throughout the 
year, and weeks may elapse before the most 
diligent of suitors is able to obtain special leave 
to appeal to His Majesty in Council.” 


j-u inj mma, me use of the inherent power in 
this case would be an abuse of the process of 

j?® Court ,.. * 3111 strongly averse to stay¬ 

ing execution, where the law does not express- 
y authorise it, except on very good grounds 
snown to the satisfaction of the Court.” 


tP 1S dear that in such a case there is no ques¬ 
tion to right a wrong or to prevent the abuse of 
piocess of Court; the decree has been passed by 
the High Court and we have got to take the de¬ 
cree as a valid and good decree until it is set 
aside. The decree-holder manifestly has got the 
right to execute the decree unless he is prohibit¬ 
ed by law to execute or unless the Courts are 
empowered by express provision of law to restrain 
the decree-holder from executing the decree in 
certain events. The very language of Order 
XLV, Rule 13 is emphatic on the point that such 
a decree having been passed by the High Court 
is to be executed ‘unconditionally’, unless the 
Court directs otherwise even after the granting 
of the certificate. We are inclined to agree with 
the view expressed by Holmood J. that in such 
a case where the law does not expressly authorise 
to restrain the decree-holder from executing the 
decree, to prevent the decree-holder from execut¬ 
ing the decree by using the inherent power of 
the Court would ordinarily be an abuse of the 
process of Court. 


(7) We shall next refer to the case reported in 
— ‘Sailendra Nath v. Saroj Kumar’, AIR 1934 
Cal 823 (E). In that case, a petition for stay of 
further proceedings was distinguished from that 
of stay of execution of the decree. Their Lord- 
ships opined that even though such a case did 
not come within the language of Order XLV, 
Rule 13, the High Court might exercise its in¬ 
herent powers in staying further proceedings. 
Their Lordships merely observed, without any 
discussion of the matter, that it was now well 
settled that apart from the aforesaid provision, 
that is. Order XLV, Rule 13, there was abun¬ 
dant inherent power in the Court to stay 
such proceedings in a suitable case. On the 
merits, however, their Lordships refused to allow 
stay. It does not appear from the case whether 
the petition for stay of further proceedings was 
presented after the refusal of the prayer for 
leave to appeal or after granting the same. That 
is an important point of distinction. 


(8) The next decision that has been brought to 
our notice is also of the same High Court re¬ 
ported in — ‘Jewan Ram Gangaram & Co. v. 
Commrs. for Port of Calcutta’, AIR 1939 Cal 308 
(F). The applicants before their Lordships were 
defendants in the suit which was decreed, one 
of the terms of the decree being that the appli¬ 
cants were ordered to remove certain buildings 
and structures on the land in suit within three 
months from the date of the decree. Against that 
decree, the applicants preferred an appeal to the 
High Court and the appeal was pending. The 
applicant’s petition for stay of execution of the 
decree appealed against to the High Court having 
been refused, the applicants applied for a certi¬ 
ficate for leave to appeal to His Majesty in 
Council against the order refusing to stay exe¬ 
cution. 


It is significant to note that these circumstances 
have now disappeared. We will note here that 
Holmood J. was a party to the judgment. Even 


It is to be noted that the appeal itself was 
pending. It was stated before their Lordships in 
the petition for stay that the applicants had 
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taken steps to file an application for leave to 
appeal and for stay of execution of the said de¬ 
cree to His Majesty in Council. As it was physi¬ 
cally impossible for the applicants to file an ap¬ 
plication for special leave before a considerable 
length of time, they moved for stay to enable 
them to approach their Lordships of the Privy 
Council for obtaining such an order for stay. 
Their Lordships observed, relying upon' the deci¬ 
sion that we have already referred to above, that 
is 40 Cal 955 (D), that it was open to the High 
Court to exercise its power under Section 151 and 
stay execution of the decree although the matter 
may not strictly come within the terms of Order 
XLV, Rule 13. 

Here the point of distinction, of course, is that 
the appeal was still pending and the decree was 
not finalised by the High Court. In the mean¬ 
time the applicants having failed to obtain stay 
order from the High Court they wanted to move 
the Privy Council only against the order refus¬ 
ing to stay. When the Pligh Court had full seisin 
over the case, the appeal being pending, they 
passed an interlocutory order during the course 
of the appeal granting stay of execution of the 
decree for a short time for enabling them to 
approach the Privy Council aggrieved by the 
previous interlocutory order refusing stay. 

(9) We may next refer to a Division Bench 
case of the Allahabad High Court reported in 
— ‘Atma Ram v. Beniprasad’, AIR 1934 All 535 
(G) where the judgment was delivered by Sulai- 
man C. J. There, leave to appeal to His Majesty 
in Council from an order passed in revision by 
the High Court was granted under Section 109 
(c) and the appeal before the Privy Council was 
pending. The defendant-appellant applied to the 
High Court that further proceedings in the 
Court below be stayed till the disposal of the 
Privy Council Appeal. The question arose whe¬ 
ther the Court could exercise inherent power to 
stay further proceedings in the Court below 
which are not covered by the strict language of 
the provisions of Order XLV. Rule 13. Without 
finally deciding the point, Sulaiman C. J. ex¬ 
pressed an opinion that 

“We are not prepared to hold that there is an 
inherent jurisdiction in the High Court to 
direct Courts subordinate to it to proceed in a 
particular manner. Section 151. C. P. C. does 
not confer any jurisdiction on the Court which 
did not already exist. It merely preserves the 
inherent power of the Court which it may 
possess. Varieties of inherent jurisdiction are 
well recognised, and new categories cannot be 
invented.” 

(10) On a review of these decisions, therefore, 
we are of the opinion that we may safely lay 
down as a proposition that in such cases of exe¬ 
cution of decree, ordinarily the Court has no in¬ 
herent power to stay unless the case is covered 
by the provisions of Order XLV, Rule 13, that 
is to say, the Court cannot order stay of execu¬ 
tion of decrees while leave application is pending 
before granting certificate or when the Court 
has refused to grant certificate. We are streng¬ 
thened in our view on another consideration 
also by looking to the provisions of Order XLI, 
Rr. 5 and 6 — Rule 5 empowers the appellate 
Court to stay execution of decree during the 
pendency of the appeal on sufficient cause; Rule 
6 empowers the Court which passed the decree 
to stay execution of the decree on sufficient secu¬ 
rity having been furnished during the pendency 
of the appeal. If the Court has inherent power 
of staying execution of the decree by such pro¬ 
visions like Order XLI. Rr. 5 and 6. Order XLV 


Rule 13 will be deemed as redundant and un¬ 
necessary. Indeed in some cases the judgment and 
decree passed by the High Court are set aside, 
but in this case the appellant has the remedy 
by restriction if the decree has been executed 
before stay order is obtained from the Supreme 
Court. The stay petition is, therefore, rejected. 

(11) PANIGRAHI C. J. ; I agree. 

B/H.G.P. Petition rejected. 
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PANIGRAHI C. J. AND MOHAPATRA J. 

Anjani Dei, Plaintiff-Appellant v. Krushna 
Chandra and another, Defendants-Respondents. 

First Appeal No. 62 of 1950, D/- 26-10-1953, from 
decision of Addl. Sub. J., Cuttack, D/- 14-5-1949. 

(a) Hindu Law — Wife — Maintenance. 

Per Mohapatra J.: Apart from the question 
of physical cruelty, torture or assault by any 
member of the family, if the circumstances 
are such that it is not possible for the wife 
to live as a wife with self-respect and dignity 
in the house of the husband, indeed she is 
entitled to separate maintenance and resi¬ 
dence. 

Almost from the beginning of their married 
life the husband had an abnormal sort ol' 
aversion for the wife. The aversion was to 
such an extent that for this marriage, which 
he considered to be unhappy from the very 
beginning, he had to live away from his 
parents as the parents were responsible 
for this marriage. He called the wife as 
illiterate and ill-bred. The wife had to 
leave the husband’s place and thereafter 
the husband within a year of such sepa¬ 
ration contracted second marriage without 
her consent and by flouting her sentiment: 

Held that this unhappy situation was 
mainly, if not solely, due to the fault of the 
husband and not of the wife and that there 
was justifiable cause for the wife’s separate 
residence and, therefore, she was entitled to 
separate maintenance. (Paras 3, 4, 5, 6) 

Per Panigrahi C. J.: The husband had 
been guilty of abandonment for unjustifiable 
cause, and his conduct even otherwise would 
amount to cruelty in law which would entitle 
the wife to separate residence and mainten¬ 
ance. (Para 19) 

(b) Hindu Married Women’s Right to Separate 
Residence and Maintenance Act (1946), S. 2 (4) 
— Retrospective effect — AIR 1950 Nag 33, Dis¬ 
sented from. 

Per Mohapatra J.: (Quaere)—Whether S. 2 
(4) applies also to cases where the husband 
had married for the second time before the 
Act came into operation when he was not 
saddled with the obligation of giving separate 
allowance and maintenance to his first wife 
merely on the ground of the second marriage? 

(Para 8) 

Per Panigrahi C. J.: The clause is general 
and applies to all husbands who take a second 
wife. The Act is prospective in its direct 
operation as suits based on a statutory right 
for separate residence and maintenance can be 
laid only after the Act came into operation. 
The Act was intended to cure an existing evil 
and to afford to married women a remedy for 
separate residence and maintenance against a 
twice married man, whether such marriage 
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took place before or after the Act, provided it 
continued on the date of the suit. (Para 21> 

(c) Hindu Law — Wife — Maintenance • 
Arrears of maintenance. 

Held that the wife was entitled to the 
arrears of maintenance from the time of the 

second marriage of the husband as with the 

an t enor ciicumstances the second marriage 
completed the situation to make impossible 

for the wife to live with her husband. 

r ,. _ .. (Para 10) 

(d) Liiimu Law — Wife — Maintenance - 
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(d) Hindu Law 

Cruelty. 

Per Mohapatra 
cruelty undergoes 


Per Mohapatra JConception of legal 
cruelty undergoes changes according to the 
changes and advancement in social concepts 
and standards of living. With the advance¬ 
ment of our social conceptions, this feature 
has obtained the legislative recognition that 
a second marriage is a sufficient ground for 
separate residence and separate maintenance. 


(C) (V40) AIR 1953 Mad 712 (Pr 7): 1953-1 
Mad LJ 649 

(D) (V37) AIR 1950 Nag 33 (Prs 18, 21, 24)' 

ILR (1950) Nag 196 * 7 01 

(E) (’66-67) 11 Moo Ind App 551 (615): 

2 Sar 259 (PC) 17 

(F) (’07) 34 Cal 971 (980) 17 

(G) (V23) AIR 1936 Mad 609 (611)* 71 

Mad LJ 499 * y 

(H) (V9) AIR 1922 Mad 399 (399, 401): 45 

Mad 812 2 -j 

(I) (V27) AIR 1940 Mad 906 (906): 1940-2 

Mad LJ 276 n 

(J) (Vll) AIR 1924 Mad 49 (55): 46 Mad 791 17 

<K> (V22) AIR 1935 Mad 616 (619): 157 

Ind Cas 968 J 7 

(L) (Vll) AIR 1924 All 391 (392): 46 All 210 17 

(M) (’10) 6 Ind Cas 525 (527): 12 Bom LR 373 19 

(N) (V23) AIR 1936 Bom 138 (147): 60 Bom 455 19 

(O) (1848) 12 QB 120 (127): 116 ER 811 21 

MOHAPATRA J.: 


17 

17 

17 

17 


(Para 5) 

(e) Hindu Law — Wife — Maintenance - 
Cruelty. 

Per Panigrahi C. J.: To establish legal 
cruelty, it is not necessary that physical 
violence should be used. Continuous ill-treat¬ 
ment, cassation of marital intercourse, studied 
neglect and indifference on the part of the 
husband are all factors which may undermine 
the health of a wife. In such cases it would 
bs unreasonable to hold that the wife may 
legitimatelv apprehend that if she goes to her 
husband there will be repetition of such con¬ 
duct which may result in a complete break¬ 
down of her health. Where a husband habi¬ 
tually insults his wife and behaves towards 
her with neglect and studied unkindness to 
as to impair her health he is held guilty of 
cruelty. Where evidence of physical violence 
is not ‘per se’ sufficient to warrant a finding 
of cruelty the court is bound to take into 
consideration the general conduct of the hus¬ 
band towards the wife and if this is of a 
character tending to degrade the wife and 
subjecting her to a course of intense indignity 
injurious to her health the Court is at liberty 
to pronounce the cruelty proved. (Para 13; 

(f) Hindu Law — Wife — Maintenance. 

Per Panigrahi C. J.: A wife is entitled to 

live separate and claim maintenance if the 
husband is found guilty of abandonment. It 
is not essential, therefore, that physical vio¬ 
lence on the part of the husband should be 
proved in order to entitle her to a decree for 
separate maintenance. Even if the conduct of 
the husband does not amount to cruelty but 
constitutes a gross moral offence such as 
habitual ill-treatment the wife would be 
entitled to separate residence and mainten¬ 
ance. What amounts to desertion, in a parti¬ 
cular case, depends upon the circumstances 
and the mode of life of the parties. But there 
can be no doubt that an active withdrawal 
from cohabitation and breaking off of marital 
relations is an indication of an intention of 
the husband to forsake his wife. Case law 
rel. on. (Paras 17, 13) 

B. N. Das and S. C. Das, fcr Appellant; A. Das, 
for Respondents. 

CASES REFERRED: Paras 

(A) (V37) AIR 1950 Mad 321 (Pr 5): 1950-1 

Mad LJ 63 7, 21 

(B) (V33) AIR 194S PC 173 (176): ILR (1946) 

Kar PC 145 7 


This is a plaintiff’s First Appeal against the 
judgment and decree dated 14-5-1949, of Sri B. S. 
Patnaik, Additional Subordinate Judge of Cut- 
rack, in a suit brought by the plaintiff for re¬ 
covery of arrears of maintenance, for future 
maintenance, and for recovery of the value of 
gold and silver ornaments alleged to have been 
forcibly kept back from the plaintiff by the de¬ 
fendants. Defendant No. 1 is the husband of 
the plaintiff and defendant No. 2 is the father 
of defendant No. 1. Admittedly the plaintiff and 
defendant No. 1 married in the month of Baisha- 
kha, 1943. The plaintiff left the defendant’s 
house in Ashardha, 1944 and has not gone to her 
husband’s place since then. The further admitt¬ 
ed feature of the case is that defendant No. 1 
married another wife in Ashardha, 1345. The 
plaintiff's case is that she comes of a fairly well- 
to-do family, her father being an Union Presi¬ 
dent and also a contractor. The defendants are 
also sufficiently rich owning properties valued at 
rupees fifty thousand and defendant No. 1 is also 
serving under the Government of Orissa on a 
salary of nearly seventy rupees. 

At the time of her marriage, her father gave 
her dowry of gold and silver ornaments and 
other articles described in Schedule A of the 
plaint and also presented valuable articles to the 
groom including wrist watch and gold wristband. 
The further story of the plaintiff as to the origin 
of differences between the two families is that 
the plaintiff’s father possesses about four acres 
of land in mouza Kolasahi adjoining to the lands 
of the defendants. The defendants pressed the 
father of the plaintiff to make a gift of those 
four acres of land in favour of defendant No. 1 
Plaintiff’s father, however, agreed to part with 
one acre only. The defendants put pressure up¬ 
on the present plaintiff to persuade her father to 
accede to tne aforesaid request of the defendants. 
The plaintiff having refused, the dissension bet¬ 
ween the husband and the wife started. 

The plaintiff thereafter was looked upon with 
hatred and was neglected in all respects. Even 
she was net given food and drink properly and 
was to do all menial work in the household in¬ 
cluding cleaning of the cowshed and the utensils, 
etc. She was also physically tortured, slapped 
and kicked by the mother-in-law. Her husband 
joined hands with the parents in harassing her. 
She was also deprived of all the pleasures of a 
married life. She found it impossible to conti¬ 
nue in the house of the defendants any longer 
and therefore left the house in Ashardha, 1944. 
While she left the house of the defendants, all 
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uie ornaments described in the schedule were 
forcibly kept back by the defendants. The plain¬ 
tiff cnerefore prays for past maintenance at the 
rate of fifty rupees from Ashardha, 1944 amount¬ 
ing to a sum of Rs. 1475/-. _ She claims future 
maintenance at the rate R c . 50/- per month and 
charges for separate residence at the rate of Rs. 
10/-. She valued f he Articles in schedule A at 

Rs. 4084/-. 

(2) The defence taken by the husband is that 
the plaintiff is an ill-bred and quarrelsome lady 
who has no fine sentiment for her husband and 
has no conception of a wife’s duty towards her 
husband, and the only thing that she expected 
was the satisfaction of her physical needs, parti¬ 
cularly her sexual satisfaction lor which the hus¬ 
band was not fully capable since he had constant 
attacks from colic soon after his marriage. His 
further case is that she voluntarily left the de¬ 
fendants’ house in Ashardha, 1944 and is not 
coming back in spite of repeated requests. The 
defendant, therefore, had married for the second 
time in Ashardha, 1945. The defendant asserts 
that as his parents were responsible for this un¬ 
happy marriage with the present plaintiff, soon 
after the marriage he is living away from his 
parents. He is drawing a salary of Rs. 64/-. In 
the circumstances, he is not liable for any sepa¬ 
rate maintenance claimed by the plaintiff. 

He has taken the further plea that the amount 
charged is excessive. Both the defendants deny 
the fact that the plaintiff s father gave dowry of 
the ornaments of the value as alleged by the 
plaintiff. They further deny that no ornaments 
were forcibly kept back while the plaintiff left 
their house. On the contrary, their allegation 
is that the plaintiff went with all the ornaments 
on her body and has never come back. 

(3) The learned Court below has dismissed the 
plaintiff’s case for recovery of past maintenance 
and for future maintenance, but has passed a de¬ 
cree for a sum of Rs. 577/- as the value of the 
silver ornaments and furniture which were kept 
back by the defendants. In coming to his conclu¬ 
sions regarding the case of the pltf. claiming se¬ 
parate maintenance, the learned Court below 
after discussing the oral evidence on record, finds 
that the plaintiff has not been able to prove such 
physical cruelty as will entitle her to separate re¬ 
sidence and separate maintenance. Ke finds that 
the only evidence on the point of physical cruel¬ 
ty is that of P. W. 3. that is, the plaintiff herself, 
which is to the effect, that for the first six 
months she lived comfortably in her husband’s 
place and after that she was being tortured. The 
only occasion on which she was assaulted was by 
the mother-in-law and in his opinion that can¬ 
not be taken to be sufficient reason for holding 
that there was such physical cruelty as to entitle 
her to live apart from her husband. 

We are perfectly aware that the learned Court 
below trying the suit had the special advantage 
of examining and seeing the witness himself 
which advantage of course is denied to us; and 
further the only evidence adduced on behalf of 
the parties is the oral evidence of a few witnesses 
examined from either side. But we are compell¬ 
ed to observe that the learned Court below has 
completely misdirected itself in not considering 
at all whether in view of the circumstances trans¬ 
piring from the written statement and the evi¬ 
dence of the defendants themselves, a case of le¬ 
gal cruelty has been made out to justify the 
plaintiff for a claim for separate maintenance & 
residence. Apart from the question of physical 
•cruelty, torture or assault by the mother-in-law or 


by any other member of the family if the circum¬ 
stances are such that it is (Sic-not?) possible for 
her to live as a wife with self-respect and dignity 
in the house of tne husband, indeed she is entitl¬ 
ed to separate maintenance and residence. 

In this connection, we will refer to some pas¬ 
sages in the written statement filed by defendant 
No. 1. In para. 22 of the written statement he 
avers as follows; 

a ^ 

That soon after the marriage when there was 
such conjugal difference between the plaintiff 
and the defendant, this defendant accused his 
parents and cut off all connections from them 
because it is for their choice that this defen¬ 
dant was put to such suffering since they had 
no business to select such an illiterate over¬ 
bearing and in every sense undersirable lady 
like the plaintiff for ruining the life and 
pleasure of this defendant and soon after his 
marriage this defendant separated ^ from his 
parents and has no concern with the parents 
or the family properties. 

“That the plaintiff is an illiterate, ill-bred and 
quarrelsome lady who has absolutely no fine 
sentiment for a husband and had no conception 
of a wife's duty towards her husband and the 
only thing that she expected from this defen¬ 
dant was the satisfaction of her physical needs 
for which this defendant was not fully capable 
since he had constant attacks from colic soon 
after his marriage and so much was her dis¬ 
pleasure that she went back to her father’s 
house and never returned back to this defen¬ 
dant in spite of this defendant’s strenuous 
efforts to get her back. Having forced a second 
marriage on this defendant and the burden of 
maintaining another wife the plaintiff is not 
entitled io get any maintenance.” 

From these averments, it is clear to us that al¬ 
most from the beginning of their manned life he 
had an abnormal sort of aversion for this girl. 
The aversion was to such an extent that, for this 
marriage, which he considers to be unhappy from 
the very beginning, he had to live away from his 
parents as the parents were responsible for this 
marriage. He calls this girl as illiterate and ill- 
bred. It is also clear from this written state¬ 
ment that he was not able to give sexual satis¬ 
faction to the girl. This position transpires also 
from the written statement filed by defendant 
No. 2. 

Paragraph 6 runs thus: 

“That the real facts are that soon after the 
marriage the plaintiff and defendant No. 1 had 
differences and this defendant found that 
neither plaintiff likes the defendant No. 1 nor 
the defendant No. 1 likes the plaintiff. How¬ 
ever this defendant wanted to patch up the 
differences but the plaintiff was too obstinate 
to mend matters. Thereafter the defendant 
No. 1 accused this defendant and remained se¬ 
parate from this defendant since the later part 
of 1943. 


That the defendant is in possession of about 25 
acres of ancestral land with another son and an 
unmarried daughter and besides 4 married 
daughters and his wife. 

The defendant had to maintain himself, his 
wile, a younger son and a daughter and he is 
required to maintain them end bear the edu¬ 
cation expenses of the minor son who is now 
In the Ravenshow College. 
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Besides this defendant has to meet the ex¬ 
pense of occasional presents and partly mainte¬ 
nance of the married daughters and her 

children.” 

* * * * * 

It appears therefore from the case of both the 
defendants themselves that defendant No. 1 de¬ 
veloped this aversion as against the plaintiff soon 
after the marriage and that on account of this 
unhappy marriage, as he calls it, he went to the 
extent of cutting off all connections with his 
parents since the later part of 1943. Defendant 
No. 1 in his examination admits that from the 
last part of 1943 to July 1944 he was seldom meet¬ 
ing the plaintiff in the same bed. 

(4) The further circumstance which has been 
completely overlooked by the learned Court below 
and v/hich appears to be an important one is that 
there is no explanation coming forth from the 
defendant’s side as to why she is not coming back 
to her husband’s place which she left inAshardha 
1944 except that the conjugal life betv/een the 
parties is extremely unhappy. We have got to 
take into consideration the social habits of the 
people of the rank, status and caste of the parties 
that it was not really open for the plaintiff to 
contract a second marriage while defendant No. 1 
was free to have a second wife even during the 
lifetime of the plaintiff. 

On a consideration of this circumstance and 
on a perusal of the evidence adduced on behalf 
of both parties and particularly having regard to 
the very case of defendant No. 1 that he had an 
abnormal sort of aversion against this girl almost 
from the beginning of the married life on account 
of the reason that she was illiterate, we are de¬ 
finitely of the view that this unhappy situation is 
mainly, if not solely, due to the fault of defendant 
No. 1 and not of the plaintiff. We would further 
observe that the learned Court below has failed 
to consider an important. omission on the part 
of the defendants that the mother-in-law has not 
been examined even though the plaintiff made 
definite and specific allegation against her be¬ 
haviour towards the plaintiff. 

(5) There is one more very important circum¬ 
stance which also weighs with us, that is, the 
admitted second marriage of defendant No. 1 in 
Ashardhn 1945. This second marriage was mani¬ 
festly against her sentiment. The question that 
then arises for consideration is that whether, in 
the particular circumstances of the case when de¬ 
fendant No. 1 on account of his abnormal aversion 
for the girl from the very beginning made it de- 
fficult for the girl (plaintiff) to carry on with 
their conjugal life in the house of her husband 
with dignity and self-respect and had to leave 
the husband’s place and thereafter the husband 
within a year of such separation contracted second 
marriage without her consent and by flouting her 
sentiment, this itself will amount to legal cruel¬ 
ty. We are of the opinion that this conception of 
legal cruelty undergoes changes according to the 
changes and advancement in social concepts and 
standards of living. 

We may refer in this connection to Central Act 
No. 19 of 1946 (The Hindu Married Women’s Right 
to Separate Residence and Maintenance Act) 
which provides amongst other reasons that the 
mere fact of a second marriage is sufficient to 
entitle the wife to a separate residence and a sepa¬ 
rate maintenance. We are aware that the marriage 
took place in Ashardha 1945 while the Act came 
into operation only in April 1946. We are not here 
considering whether the Act is retrospective or 
prospective and whether the plaintiff will be en- 
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titled to her separate maintenance relying upon 
the provisions of the Act merely on the ground 
that defendant No. 1 has contracted the second 
marriage; but it is clear to us that with the 
advancement of our social conceptions, this 
feature has obtained the legislative recognition 
that a second marriage is a sufficient ground for 
separate residence and separate maintenance. 

(6) On a consideration of the features, there¬ 
fore, I am definitely of the view that it cannot be 
said that in Ashardha 1944 she left the husband’s 
place voluntarily and without any sufficient 
reason. On the contrary we find that the circum¬ 
stances clearly indicate that she found it difficult 
to continue her conjugal life in the husband's 
place and that after the second marriage of de¬ 
fendant No. 1 in Ashardha 1945, in the circum¬ 
stances discussed above, it was impossible for her 
to live with her husband with prestige and dignity 
of a wife. We are satisfied, therefore, that there 
is justifiable cause for her separate residence and, 
therefore, she is entitled to separate maintenance. 

(7) Mr. B. N. Das, appearing for the appellant, 
strongly relies upon the provisions of the new 
Act 19 of 1946 (The Hindu Married Women’s Right 
to Separate Residence and Maintenance Act) 
which came into force on 23-4-1946, in support of 
his contention that, as provided in Clause (4) of 
Section 2 of the* Act, the second marriage of the 
husband is itself a ground for allowing a decree 
for separate residence and separate maintenance. 

Section 2 of the Act enumerates several 
grounds for allowing a decree for separate resi¬ 
dence and separate maintenance of a Hindu 
married woman, such as, 

(1) if he is suffering from any loathsome dis¬ 
ease not contracted from her; 

(2) if he is guilty of such cruelty towards her 
as renders it unsafe or undesirable to live with 
him; 

(3) if he is guilty of desertion, that is to say, 
abandoning her without her consent or against 
her wish; 

(4) if he married again; 

(5) if he ceases to be a Hindu by conversion to 
another religion; 

(6) if he keeps a concubine in the house or 
habitually resides with a concubine; and 

(7) for any other justifiable cause. 

All other clauses excepting clause (4) are sta¬ 
tutory codification and are declaratory of the 
existing law. So far as clause (4) is concerned 
there were some very old decisions of the Indian 
High Courts that a mere second marriage of the 
husband during the life time of the first wife 
was not sufficient for the first wife to claim for 
separate residence and separate maintenance; but 
in recognition of the fast advancement in our 
conception of married life, and the rights of the 
females of the country, the legislature has provid¬ 
ed for it as an absolute ground that in itself the 
second marriage during the life time of the first 
wife will entitle the first wife for separate main¬ 
tenance. 

As to whether the Act applies to a case where 
the husband had married for the second time 
prior to the coming into operation of the Act, 
there has been within a short time a difference 
of judicial opinion amongst the Indian High 
Courts. In the case of — ‘Lakshmi Ammal v. 
Narayanaswami’, reported in AIR 1950 Mad 321 
(A), Viswanatha Sastri J. observed that 

‘‘the words ‘marries again’ there in the section 

are merely descriptive of the position of tne^ 

husband as a twice married man at the date 
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when the wife’s claim for separate maintenance 
is made under the Act and do not exclude a 
husband who had taken a second wife before 
the Act from its operation. Therefore, wives 
superseded by a second marriage of the husband 
before the Act also are entitled to separate 
maintenance under Section 2 (4) of the Act”. 

In coming to this conclusion, Sastri J. has re¬ 
lied upon a previous decision of the Privy Council 
reported in — ‘Duni Chand v. Mt. Anar Kali’, 
AIR 1946 PC 173 (3). wherein their Lordships in¬ 
terpreted the words ‘‘dying intestate” appearing 
in the Hindu Law of inheritance (Amendment) 
Act 2 of 1929. This view of Sastri J. was doubt¬ 
ed in a subsequent decision of the Madras High 
Court reported in — ‘Sidha Sethy v. Muniamrna’, 
AIR 1953 Mad 712 (C). 

A view different from that of Sastri J. was 
taken in a Bench decision of the Nagpur High 
Court reported in — ‘Mt. Sukhribai v. Pokhar- 
singh’, AIR 1950 Nag 33 (D) wherein their Lord- 
ships observed that 

“the Act, as a whole, cannot be called a ‘De¬ 
claratory Act* in the strict sense of the term. 
Before this Act was passed, neither Hindu cus¬ 
tom nor statute law, nor dicta of Judges allow¬ 
ed a wife to live separate from her husband if 
he married a second time. The Act now virtual¬ 
ly allows judicial separation between husband 
and wife if the wife resents a second marriage. 
Since this law never existed before, clause (4) 
of section 2 of the Act cannot be called ‘decla¬ 
ratory’ whatever one may say of the other 
clauses. Though the opening words of section 
2 refer to a ‘Hindu woman’ making it applic¬ 
able to all cases, the effect of clause (4) is to 
cut down the application to those cases in 
which the husband marries again after the 
date on which the Act became law.” 

(8) In view of my decision of the case on the 
grounds set forth earlier, it is not necessary to 
give any opinion on this question, that is, whe¬ 
ther Section 2 (4) applies also to cases where the 
husband had married for the second time before 
the Act came into operation when he was not 
saddled with the obligation of giving separate al¬ 
lowance and maintenance to his first wife mere¬ 
ly on the ground of the second marriage. 

(9) As to the quantum, the learned trial Court 
has found, discussing the circumstances of the 
parties, that if he was to allow a decree in favour 
of the plaintiff he would fix the allowance at Rs. 
30/-; (sic) but we find that he has not taken into 
consideration any allowance for plaintiff’s sepa¬ 
rate residence winch we fix at Rs. 5/-. We there¬ 
fore, find that she is entitled to maintenance at 
the rate of Rs. 25/- (twentyfive) per month. 

(10) Regarding arrears of maintenance, in my 
view, she is entitled to the arrears from the time 
of the second marriage, that is, since Shraban, 
1945, as with the anterior circumstances the 
second marriage completed the situation to make 
impossible for her to live with her husband. Re¬ 
garding the value of the ornaments and the fur¬ 
niture forcibly retained by the defendant the 
learned Court below has allowed a decree for Rs. 
577/-. We confirm the trial Court’s decree to 
that extent and agree with the findings of the 
Court below on that point. 

(11) In conclusion, therefore, the appeal is al¬ 
lowed and the suit is decreed in part with propor¬ 
tionate costs. The plaintiff is entitled to recover 
charges for her separate maintenance and resi¬ 
dence at the rate of rupees twentyfive (Rs. 25/-) 
per month from the date of the suit, that is, 9-4- 


1947 and for the future she is also entitled to re¬ 
cover arrears of maintenance and residence at 
the same rate irom 1-8-1945 from defendant No. 

1 personally. The decree will also be a charge 
on the coparcenary properties scheduled in me 
plaint as defendant No. 1 is a coparcener with his 
father (defendant No. 2). The plaintiff will be 
entitled to interest at the rale of six (6) per cent 
per annum from the date of the institution of 
the suit till realisation. The court-lee will be 
realised from the defendants. 

PANIGRAHI C. J.: 

(12) The primary facts & the points of law aris¬ 
ing out of them have been set out by my learned 
brother and I would only add a few words giving 
reasons for my concurrence with the order pro¬ 
posed. 

(13) The trial court found that cruelty had net 
been established and therefore dismissed the 
plaintiff’s suit. To establish legal cruelty it is; 
not necessary that physical violence should be; 
used. Continuous ill-treatment, cessation ofma-j 
rital intercourse, studied neglect and indifference 
on the part of the husband are all factors which 
may undermine the health of a wile. In such 
cases it would not be unreasonable to hold that 
the plaintiff may legitimately apprehend that if 
she goes to her husband there will be repetition» 
of such conduct which may result in a complete 
breakdown ol her health. Even in England the 
tendency of modern decisions is to widen the defi¬ 
nition of the word ‘cruelty’. Where a husoand- 
habitually insults his wife and behaves towards 
her with neglect and studied unkindness so as to; 
impair her health he is held guilty of cruelty, j 
Where evidence of physical violence is not per sej 
sufficient to warrant a. finding of cruelty the 
Court is bound to take into consideration the: 
general conduct of the husband towards the v/ife, 
and, if this is of a character tending to degrade, 
the wife and subjecting her to a course of in-| 
tense indignity injurious to her health the Court I 
is at liberty to pronounce the cruelty proved. 

(14) The facts alleged by the plaintiff and cor¬ 
roborated by her father are that she was assault¬ 
ed and starved. She was constantly scolded by 
her husband and mother-in-law so that she was 
completely deprived of her peace of mind and ap¬ 
prehended that she would be poisoned to death 
either by her husband (defendant) No. 1) or her 
mother-in-law. The defendant-husband accuses 
the plaintiff as being unmannerly, ill-bred and 
over-sexed and complains that he was never con¬ 
sulted before his marriage with the plaintiff was 
performed. He says that three days before the 
marriage he informed his father that he was un¬ 
willing to be married to her as he wanted to 
marry after his own choice. He admitted in his 
deposition that from the last part of 1943 to July 
1944 he was seldom meeting the plaintiff in the 
same bed. He further says: 

“It is a fact that due to my inability I was avoid¬ 
ing to sleep together on the same bed during 

this period.” 

It is unnecessary to refer to the other evidence 
in the case as I am satisfied that the home that 
the plaintiff expected to build in her husband’s 
house was completely broken and that she is now 
a frustrated and broken-hearted girl. Her hus¬ 
band confesses that he had no love for her at 
any time and the feelings between the two have 
been so exacerbated that the Court will never 
allow itself to be instrumental in exposing the 
plaintiff to further cruelties on the part of the- 
husband. If bitter waters are flowing it is not 



122 Orissa 


Anjani Dei v. Krushna Chandra (Panigrahi G. J.) A. I. R« 


necessary to enquire from what source they 
spring. 

(15) One fact, however, which has been proved 
in this case and not accepted by the trial Judge 
is the demand by the defendants upon the plain¬ 
tiff and her father to make a gift of four acres 
of land which are situated in the defendant’s vil¬ 
lage. The plaintiff swears that the husband (defen¬ 
dant No. 1) threatened that he would drive her 
out if her father did not make a gift of the land 
and this, according to her, is the reason for the 
ill-treatment. This fact is corroborated by her 
father who swears that the defendants asked him 
to make a gift of the land to them, but that he 
declined to give any land from that village and 
said he would only give one acre of land in some 
other village. 

According to him, this was the reason why a 
‘hitch began with the defendants and defendant 
No. 1 began assaulting the plaintiff”. He was 
not cross-examined on the point. Nor is there 
any reference to it in the evidence of defendant 
No. 1. I am, therefore, inclined to accept the 
plaintiff’s version that that is the origin of the 
discord between the plaintiff and her husband 
and the ill-treatment that followed. 

(16) According to Hindu law, a wife is bound 
to reside in her husband’s house and is not per¬ 
mitted to live apart from him on account of petty 
quarrels which are incidental to married life 
generally. The husband, in his turn, is bound 
to protect her and give her the comfort & secu¬ 
rity of a peaceful, domestic life. But where the 
husband is found guilty of desertion or abandon¬ 
ment and the wife is compelled to live, away from 
her husband for justifiable reasons, separate main¬ 
tenance and residence have to be decreed. It is 
one of the express conditions in the nuptial vow 
of the Hindus that each party is to become the 
associate of the other, and though practically all 
systems of ancient law strongly favour the hus¬ 
band and impose restrictions on the wife it is 
recognised by all systems, ancient and modem, 
that the right of conjugal cohabitation must be 
mutually available to the husband and the wife. 

According to Narada 

“it is a crime in both if they desert each other 
or if they persist in mutual altercations, except 
in the case of adultery by a guarded wife.” 

It is further said that he who abandons an affec¬ 
tionate wife “shall be brought to his duty by the 
King with severe chastisement.” Yagnyavalkya 
fays down: 

“He who forsakes a wife though obedient to 
his commands, diligent in household manage¬ 
ment, mother of an excellent son, and speaking 
kindly, shall be compelled to pay a third of his 
wealth; or, if poor, to provide maintenance for 
that wife.” 

If either the husband or the wife withdraws from 
the society of the other without reasonable excuse, 
either the wife or the husband may sue for res¬ 
titution of conjugal rights. 

The defence open in such a suit for refusing 
a decree for restitution of conjugal rights may 
be the ground for an action for separate main¬ 
tenance and residence. Desertion without reason¬ 
able cause is a ground for judicial separation. This 
is recognised in the statutory law of India in S. 
22, Divorce Act. If the wife refuses to live with 
her husband without sufficient reason she is not 
entitled to separate maintenance, but neglect on 
the part of the husband is a ground for award¬ 
ing separate maintenance (S. 488, Criminal P. C.). 
The dicta of the Judicial Committee and the deci- 


sions given by Courts from time to time also 

ia v our this view 

(17) In — -‘Buzloor Rahim v. Shumsoonissa 
Begum’, 11 Moo Ind App 551 at p. 615 (PC) (E), 
the Judicial Committee observed: 

“It seems to them clear that if cruelty in a 
degree rendering it unsafe for the wife to return 
to her husband’s dominion were established, the 
Court might refuse to send her back. It may 
be, too, that gross failure by the husband of the 
performance of the obligations which the 
marriage contract imposes on him for the bene¬ 
fit of the wife might, if properly proved, afford 
good grounds for refusing to him the assistance 
of the Court”. 

As I understand this passage, the husband is 
not entitled to a decree for restitution of conjugal 
rights if he is found guilty of failure to discharge 
his marital obligations. ‘A fortiori’, a wife is| 
entitled to live separate and claim maintenance I 
if the husband is found guilty of abandonment./ 
It is not essential, therefore, that physical violence/ 
on the part of the husband should be proved in 
order to entitle her to a decree for separate main¬ 
tenance. Even if the conduct of the husband 
does not amount to cruelty but constitutes a gross 
moral offence such as habitual ill-treatment the 
wife would be entitled to separate residence and| 
maintenance, see — ‘Dular Koer v. Dwarka Nath’, 
34 Cal 971 (F). 

In — ‘Venkatapathy v. Puttama’, AIR 1936 Mad 
609 (G), Varadachanar J., held that cruelty and 
abandonment are not the only grounds on which 
separate maintenance could be allowed to a wife. 
Where a wife declined to live with her husband, 
on the ground of his being a leper, she was held 
entitled to get maintenance — ‘Sheenappaya v. 
Rajamma’, AIR 1922 Mad 399 (H). In another 
case reported in — ‘Seethayyamma v. Venkata- 
ramana', AIR 1940 Mad 906 (I), it was held that 
if the husband is found to be not entitled to a 
decree for restitution of conjugal rights, the wife 
should be held entitled to a decree for separate 
maintenance. According to Manu: She who is 
averse from a mad husband, or a deadly sinner, 
or an eunuch, or one Without manly strength, or 
afflicted with such maladies as punish crimes, 
must neither be deserted nor stripped of her pro¬ 
perty (Ch. IX v. 79). 

Kuluka Bhatta explains the text thus: 

“But she who attends not a husband whose mind 
is alienated by the effect of air or other consti¬ 
tutional ailment, or a deadly sinner (as describ¬ 
ed in the Eleventh Chapter) or un-mannered or 
destitute of manly strength (from the obstruc¬ 
tion of seminal juice or the like), or degrad¬ 
ed. because he is afflicted with leprosy or similar 
disease must not be deserted nor deprived of 
her property”. 

These are not exhaustive of the reasons which 
would justify a wife living separate from her hus¬ 
band. The principle is stated thus: 

“Other causes, as well as infidelity operating to 
destroy the primary object of marriage lead to 
separation such as confirmed barrenness in the 
woman and corporal imbecility in the man. with 
loathsome and incurable diseases in either”. 
Strange’s Hindu Law (Vol. I. p. 47). 

In — ‘Kendal Rayal v. Ranganavaki Ammal\ 
AIR 1924 Mad 49 (J), the husband took a second 
wife and had no marital relations with his first 
wife for period of more than 7 or 8 years. There 
were allegations similar to those in the present 
case of acts of violence and cruel treatment. Th e 
Court held that these circumstances were sufn- 



1954 

cient to make out cruelty disentitling the husband 
to a decree for restitution of conjugal rights. Their 
Lordships observed: 

“Hindu law does not recognise any divorce. It 
permits the husband to have as many wives as 
he likes. The husband in this case had no 
marital relations with his wife for a period of 
more than 7 or 8 years and it would be cruel 
now to force the wife to go back to her husband 
against her will.” 

In — ‘Rukmini Ammal v. T. R. S. Chari’, AIR 
1935 Mad 616 (K), the husband had brought about 
the marriage with his wife by a false statement 
that he was a bachelor. This was held to be 
a ground for refusing the plaintiff a decree for 
restitution of conjugal rights. It was also found 
that though evidence that the wife had actually 
been abandoned was lacking, the treatment to 
which she was subjected was held to be cruel. In 
— ‘Eaburam v. Ml. Kokla’, AIR 1924 All 391 (L), 
it was found that the wife had been turned out 
of doors, and the woman was living with her 
uncle. The Court refused to execute the decree for 
restitution of conjugal rights on the ground that 
the wife had reasonable apprehension of bodily 
injury if she returned to her husband. 

(18) One principle running through all these 
reported decisions is that the Court primarily 
looks to the wife’s safety and the impossibility 
of fulfilling the duties of matrimony in a state of 
constant dread. And if she is systematically sub¬ 
jected to pressure or force whether physical or 
mental, to such a degree as to injure her health, 
she would be justified in keeping away from her 
husband. The Court has no scale of sensibilities 
by which it can assess the quantum of injury 
done and felt but it does not require much 
imagination to hold, in the instant case, that it is 
impossible to restore normal relations between the 
plaintiff and her husband even if they were forced 
to live together as her husband has married a 
second wife and has practically deserted the plain¬ 
tiff. 

What amounts to desertion, in a particular 
case, depends upon the circumstances and the 
mode of life of the parties. But there can be 
no doubt that an active withdrawal from cohabi¬ 
tation and breaking off of marital relations is an 
indication of an intention of the husband to for¬ 
sake his wife. 

(19) The admitted fact that defendant No. 1 
cut off matrimonial relations with the plaintiff 
would itself constitute abandonment with the in¬ 
tention of forsaking her. This constitutes deser¬ 
tion. The defendant himself admits that he is 
not going to have anything more to do with the 
plaintiff, and the plaintiff protests lhat she seri¬ 
ously apprehends that she might be poisoned if 
she lived with her husband. In a similar case 
reported in — ‘Sitabai v. Ramacliandra Rao’, 6 
Tnd Cas 525 (Bom) (M), Chandavarker J. held 
that if a woman has been unjustifiably abandoned 
or forsaken by the husband she would he entitled 
to separate maintenance even if cruelty is not 
proved. See also — ‘Appi Bai v. Khimji Kooverji’, 
AIR. 1936 Bom 133 (N), which is a case of aban¬ 
donment without just cause. 

There is, therefore, ample justification for the 
view that where a husband deliberately insults 
his wife or behaves towards her with unkindness 
and neglect, and brings about a cessation of 
matrimonial intercourse she would be justified in 
living separate from him and claiming mainten¬ 
ance. 

“Married women must be honoured and adorned 
by their fathers and brethren, by their hus- 
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bands, if they seek abundant prosperity. 

(Manu).” 

This is as much a moral precept as a legal obliga¬ 
tion. The husband is bound to give his wile the 
security and comfort ot his house and she is 
entitled to the society and protection of her hus¬ 
band. If neither of these is present and if coha¬ 
bitation which is the first object of marriage 
fails, separation is the only expedient which can 
be resorted to. 

I would, therefore, in agreement with my learn¬ 
ed brother, hold that the first defendant has been 
guilty of abandonment for unjustifiable cause, 
and his conduct even otherwise would amount to 
cruelty in law which would entitle the plaintiff 
to separate residence and maintenance. 

(20) It was strenuously contended by the appel¬ 
lant that apart from these considerations the 
plaintiff would be entitled to separate residence 
and maintenance under the provisions of Act 19 
of 1946 (The Hindu Married Women’s Right to 
Separate Residence and Maintenance Act.) Learn¬ 
ed counsel for the respondent argued that the 
plaintiff is not entitled to any relief under the 
Act as the second marriage with the first defen¬ 
dant (husband) took place before the Act came 
into operation. The question raised is one of in¬ 
tricacy owing in part to the language ot the Act 
and in part to the conflicting decisions given 
under it. 

(21» Strong reliance was placed upon a deci¬ 
sion of the Nagpur High Court in — AIR 1950 
Nag 33 (D)\ It, was held in that case that cl. 
(iv) of S. 2 of the Act was not declaratory and 
was, therefore, not retrospective whatever might 
be said of the other clauses of the Act. A deci¬ 
sion to the contrary effect is that reported in — 
‘AIR 1950 Mad 321 (A)’, where it was held that 
the words “marries again” occurring in cl. (iv) 
of S. 2 of the Act are merely descriptive of the 
position of the husband as a twice-married man 
at the date when the wife’s claim for separate 
maintenance is made under the Act and do not 
exclude a husband who had taken a second wife 
before the Act from its operation. 

According to this view the wife superseded by 
the second marriage of the husband before the 
Act is entitled to separate maintenance under S. 

2 of the Act. Their Lordships of the Nagpur 
High Court assumed: 

“It is obvious that before this Act was passed 

neither Hindu custom nor statute law, nor the 

dicta of Judges allowed the wife to live separate 

from her husband if he married a second time.” 

I regret my inability to accept this observation 
as an accurate statement of the pre-existing law. 
As I have shown above Courts have held from 
time to lime that a wife would be entitled to 
separate maintenance and residence if the hus¬ 
band abandons and breaks off marital relations. 
The very fact that a husband transfers his affec¬ 
tions to another woman, whether married or not, 
is a justifying reason for not compelling the first 
wife to live with her husband. 

The Hindu Women’s Right to Separate Resi¬ 
dence and Maintenance Act 1946, merely gave 
statutory recognition to the dicta of Judges who 
had on several occasions applied this principle to 
the facts of individual cases. This clause, therefore, 
like other clauses, uses the present tense and is 
descriptive of ihe status of the person against 
whom the suit is brought. An Act does not 
become retrospective merely because a part of the 
requisites lor its action is drawn from a time 
antecedent to its passing — ‘Queen v. St. Mary's 
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White Chapel’, (1848) 12 QB 120 (O). The clause 
is general and applies to all husbands who take 
a second wife. The Act is prospective in its direct 
operation as suits based on a statutory right for 
separate residence and maintenance can be laid 
only after the Act came into operation. 

We cannot ignore the fact that the Act was 
intended to cure an existing evil and to afford 
to married women a remedy for separate resi¬ 
dence and maintenance against a twice-married 
man, whether such marriage took place before or 
after the Act, provided it continued on the date 
of the suit. It is enough therefore as has been 
observed in the latest Edition of Muila’s Hindu 
Law, at page 641, for the purpose of this Section 
that 

“the grounds are in existence at the date when 
the claim for separate maintenance or residence 
is made by the wife, no matter whether they 
started before or after the passing of the Act.” 

In my judgment, this correctly interprets the in¬ 
tention of the Legislature, besides being equit¬ 
able. 

B/D.H.Z. Order accordingly. 
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PANIGRAHI C. J. AND MOHAPATRA J. 

Abdul Majid, Plaintiff-Appellant v. M/s Ganesh 
Das Kalooram Ltd. and another, Defendants-Res- 
pon dents. 

Second Appeal No. 47 of 1951, D/- 10-11-1953, 
from decision of Addl. Dist, J., Cuttack, D/- 
8-11-1950. 

(a) Contract Act (1872), S. G2 — Negotiable 
instrument for pre-existing debt — Suit on origi¬ 
nal consideration — (Negotiable Instruments Act 
(1881), S. 4). 

Where A who owes money to B on account 
of price of paddy supplied to him, gives to 
B a cheque for the amount due, to be pre¬ 
sented ai a certain bank on a certain date 
but the cheque is dishonoured by the bank 
on presentment after due date, then B can 
sue upon the original consideration and get 
a decree for the recovery of that amount. If 
there is nothing to show that B had accepted 
the cheque as a complete and unconditional 
satisfaction of the dues, the presumption that 
it was only a conditional acceptance will pre¬ 
vail. 7 Cal 256 and 34 All 158, Foil.; AIR 
1934 Rang 389 (FB), Rel. on. (Para 7) 

Anno: Negotiable Instruments Act, S. 4 N. 10; 
Contract Act, S. 62 N. 10. 

(b) Negotiable Instruments Act (1881), S. 84(1) 
— Scope. 

A drawer of a cheque who wants to take 
advantage of S. 84 must prove two factors: 

(i) that he had sufficient money in deposit 
in the Bank in his account to honour the 
cheques, and (ii) that he had suffered 
actual damage on account of non-present¬ 
ment of the cheque within a reasonable time. 

(Para 8) 

Anno: Nego. Ins. Act, S. 84 N. 1. 

(c) Negotiable Instruments Act (1881), Ss. 50, 
93 and 98 — Applicability. 

It is no doubt true that a holder of a 
cheque who brings a suit against the drawer 
of the cheque on basis of his liability on ac¬ 
count of the dishonour of the cheque is 
bound to give previous notice to the drawer 
and further, if he takes up the plea that 
notice was not necessary under the circum- 
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stances as provided in S. 98 of the Act, it is 
for him to prove any of the conditions men¬ 
tioned in S. 98. But where the suit by the 
holder is not for compensation on account of 
dishonour of the cheque but on the contrary 
for recovery of the balance of money due 
on the original transaction of having sup¬ 
plied paddy and in discharge of which the 
dishonoured cheque was given, no question 
of notice of dishonour can arise. AIR 1929 
Lah 577 and 33 All 4, Ref. (Para 9) 

Anno: Nego. Instruments Act, S. 30 N. 1; S. 9.3 
N 1; S. 98 N. 1. 

M. S. Rao, for Appellant; K. Patnaik, for Res¬ 
pondents. 

CASES REFERRED : Paras 

(A) (’81) 7 Cal 256 (259, 260): 8 Cal LR 528 6 

(B) (’12) 34 All 158 (161, 162, 164): 13 Ind Cas 

138 6 

(C) (V21) AIR 1934 Rang 389 (390): 12 Rang 500 

(FB) 7 

(D) (V16) AIR 1929 Lah 577 (578): 11 Lah 34 10 

(E) (’ll) 33 All 4 (6): 6 Ind Cas 793 10 

MOHAPATRA J. : 

This is a plaintiff's Second Appeal against the 
judgment and decree dated 8-11-1950 of Sri A. R. 
Guru, Additional District Judge of Cuttack, dis¬ 
missing the plaintiff’s suit after reversing the 
judgment and decree dated 31-3-1949 of Sri B. K. 
Misra, Munsif of Kendrapara. The appeal arises 
out of a suit for recovery of Rs. 3141/10/- on the 
allegation that defendant No. 1 being the pur¬ 
chasing agent under the Government of Orissa 
and defendant No. 2, the agent of defendant No. 

1, the plaintiff supplied 971 maunds of paddy in 
three instalments in the months of October and 
November, 1946, to defendant No. 2 acting as 
agent of defendant No. 1, the value of the paddy 
being Rs. 4005/6/-. Defendant No. 2 made a cash 
payment of Rs. 1005/6/- towards the aforesaid 
value of the paddy supplied by the plaintiff and 
for the remaining amount of Rs. 3000/- defen¬ 
dant No. 2 drew three cheques on 20-11-1946 to be 
drawn from the deposit account of defendant No. 

1 in the Darjeeling Bank Ltd. (defendant No. 3) 
and to be presented at the Branch Office of the- 
Bank at Kendrapara. 

The plaintiff further alleges that frhe cheques 
were presented on 22-11-1946, but the Manager 
of the Bank deferred payment from time to time 
and ultimately the cheques were dishonoured and 
the Bank closed all transactions with the public 
from 30-11-1946. The said amount of Rs. 3000/- 
remains still due from defendants 1 and 2 as the 
cheques were not encashed, so the plaintiff has 
brought the suit for recovery of the said amount 
with interest at 6} P.C.P.A. 

(2) The defence was that defendant No. 2, as 
the agent of defendant No. 1, purchased from the 
plaintiff paddv worth Rs. 4005/6/- and made cash 
payment of Rs. 1005/6/- 'as alleged by the plain¬ 
tiff. Defendant No. 2 issued three cheques of the 
total value of Rs. 3000/- for the balance dues. 
The main defence is that the cheques were not 
presented within a reasonable time to the Bank 
for encashment and the plaintiff did not serve 
any notice of the fact that the cheques were dis¬ 
honoured. The Bank having closed all transac¬ 
tions from 30-11-1946 they have suffered a damage 
to the extent of Rs. 3000/-, that is, the value oi 
the cheques issued in favour of the plaintiff, ana, 
as such, they are absolved from the liability, 

(3) The trial Court found that in fact the plain¬ 
tiff presented the cheques on 22-11-1946 in tn 
Bank for encashment and that the cheques wer 
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not paid and the plaintiff also had given due 
notice of dishonour of the cheques to the defen¬ 
dants; as such, the plaintiff, according to the trial 
Court, is entitled to get a decree. 

(4) The lower appellate Court, after discussing 
the provisions of several sections of the Negotiable 
Instruments Act dismissed the plaintiff’s suit 
mainly relying upon the provisions of S. 84 of 
the Act. The basis of his judgment is his finding 
that, in fact, there was no presentation of the 
cheques; and, as such, under the provisions of S. 
84, the defendants are absolved from the liability 
of the value of the cheques. 

(5) It has got to be observed at the outset that 
both the Courts below have missed one of the 
elementary principles of law and have unneces¬ 
sarily complicated the matter by entering into the 
discussion of several sections of the Negotiable 
Instruments Act. On a plain reading of the plaint 
itself, it is clear that the present suit of the 
plaintiff, as I have indicated above, is for recovery 
of the amount as the balance of the value of the 
paddy supplied to defendants 1 and 2 in three 
instalments. Indeed, he has set forth the fact of 
defendant No. 2 having drawn three cheques 
which were ultimately not encashed; but the suit 
is based upon the original cause of action arising 
on the supply of paddy by the plaintiff. 

The matter is still more simplified on account 

of the admitted plea of the defendants that in 

lact aiey have taken delivery of paddy worth Rs. 

4005/6 - and had made a cash payment of Rs 

1005/6/-. When manifestly the cheques issued bv 

defendant No. 2 have not been encashed and the 

plaintiff has not been paid up the amount of 

Rs. 3000/- the value of the cheques, the amount 

is still due and the plaintiff is entitled to get a 

decree for the amount on the above admitted 
position. 

(6) The position of law' is very well settled ever 
since the time of the case of — ‘Sheikh Akbar v 
Sheikh Khan’, 7 Cal 256 (A), which serves as the 
leading case on the subject. Garth C. J. in this 

iffeTthat- laid d0Wn lhc position °f law to the 

“When a cause of action for money is on*e com¬ 
plete in itself, whether for goods sold or Tor 

ff nt ’ ° r f0r any other claim, and the 
debtor then gives a bill or note to the creditor 

c?ed?tor m 1? t th t ^ e „ money at a future tune, the 
mo? 1 -f’ f the bl11 or note Is not paid ot 
maturity may always as a rule sue for the ori- 

ginai consideration provided that he has not 
endorsed or lost or parted with the bill or not* 
under such circumstances as to make the 
debtor liable upon it to some third person.” 

] ^Proposition has been consistently followed 
by .. al J, the H lgh Courts in India & it may safelvb- 
^, d do ™ “ a settled proposition of /aw We 

decision nr n,- c ° n " extion - refer to Just one other 
decision of Richards C. J. sitting with Banerie° 

‘Ram lahabad High Court reported in — 

Ram Samp v. Jasoda Kunwar’, 34 All 158 (B> 
The same principle has been reiterated that; 

If a creditor has a cause of action for the 1 e 
covery of money, for which his debtor has exe¬ 
cuted a promissory note, separate from and in¬ 
dependent of the note, he can recover upon such 
case, m case the note for any reason cannot be 
put in evidence. Nor is the creditor neces- 
sanly debarred from suing on the original cause 
of action by the fact that it arose out of the 
same transaction in the course of which the 
promissory note was executed.” 
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(7; The Courts below have misdirected them¬ 
selves in also having ignored the position that this 
is not the defendant’s suit lor recovery of damages 
from the plaintiff on the allegation that thev 
had suffered damages on account of the cheques 
not having been presented in time and that notice 
of dishonour of the cheques was not given to 
them, if it was presented and dishonoured. It is 
significant to observe here that it is not the de¬ 
fendant’s case that in fact there was the agree¬ 
ment between the parties that the balance dues 
of the plaintiff were completely satisfied by defen¬ 
dant No. 2 having issued the cheques and the 
plaintiff accepted the cheques unconditionally in 
complete discharge of his dues existing then. The 
position of law is equally clear that when a cre¬ 
ditor accepts a promissory note or a bill of ex¬ 
change or a cheque on account of his outstanding 
loan it is taken as a conditional payment and the 
dues of the creditor will be discharged only when 
the creditor receives the cash. 

We may in this connection refer to a Full Bench 
decision of the Rangoon High Court reported in 
— ‘Cnit Maung v. Roshan N. M. A. Kareem 
Oomei & Co., AIR 1934 Rang 389 (Cl, where 
Page C. J. observed as follows: 

“It is prima facie to be presumed (although th^ 
presumption is rebuttable) that the parties to 
the transaction have agreed that the promissorv 
note or other negotiable instrument given and 
taken in such circumstances shall be treated as 
conditional payment of the loan; the cause of 
action on the original consideration for money 
lent being suspended during the currency of the 
negotiable instrument, and if and so long as 
the rights of the parties under the instrument 
subsist ana are enforceable; but the cause of 
action to recover the amount of the debt re¬ 
vives if the negotiable instrument is dishonoured 
or the rights thereunder are not enforceable 
On the other hand the cause of action is ex¬ 
tinguished w r hen the amount aue under the 
negotiable instrument is paid. »» 

In the case before us, as we have” indicated 
above, there being no material to indicate that 
die cheques were accepted by the plaintiff as a 
complete and unconditional satisfaction of his 
dues, the presumption that it was only a condi¬ 
tional acceptance will prevail and when, in fact, 
he has not received the amount by encashing the 
cheques, he Is, as a matter of law, entitled to fall 
back upon the original consideration and get a 
decree for recovery of the said amount. 

/ 8 \ T £ deed ’ ^ we have indicated above, the 
plaintiff is entitled to a decree on a consideration 

?' t f l 1 f aboye simple point which has been ignored 
b> the Courts below. But as the learned lower 
appellate Court has dismissed the plaintiff’s suit 
mairfiy relying upon the provisions of S. 84, Nego¬ 
tiable Instruments Act, we should also like to make 
our observations on the point. Section 84 ( 1 ) runs 
as follows: 

“Where a cheque is not presented for payment 
\v.tnin a reasonable time of its issue, and the 
drawer or person on whose account it is drawn 

L ‘at the time when presentment 

ought to have been made, as between himself 
jna the banker, to have the cheque paid and 
suffers actual damage through the delay’, he is 
discharged to the extent of such damage, that 
is u> say, to the extent to which such drawer or 
person is a creditor of the banker to a larger 
amount than he would have been if such cheque 
had been paid.” 

On a plain reading of the section itself it R| 
manifestly clear that in order that defendants ’ll 
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and 2 are entitled to take advantage of the pro¬ 
visions of S. 84 of the Act, it is incumbent upon 
them to prove two factors: namely, 

(i) that defendant No. 1 had sufficient money 
in deposit in the Bank in his account to 
honour the cheques, and 

(ii) that he had suffered actual damage on 
account of non-presentment of the cheques 
within a reasonable time. 

The significant words in the section are 
“the drawer.at the time when present¬ 

ment ought to have been made as between him¬ 
self and the banker ‘to have the cheque paid 
and suiters actual damage’.” 

In our opinion, the learned lower appellate 
Court has committed an error of law in examin¬ 
ing the case entirely from a wrong point of view 
by throwing the onus upon the plaintiff to prove 
that the defendants had not the necessary credit 
in the Bank to pay the amount on cheques. The 
pertinent finding of the lower appellate Court is 
as follows: 

“It is not the case of the respondent that the 
appellant had not the necessary credit in the 
Bank to pay the amount on the cheques either 
on 22-11-1946 or at any time subsequent till the 
Bank closed its business.” 

In our view, it was for the defendants to have 
proved that they had sufficient credit at the time 
and on the examination of the evidence on record 
we are definitely of the opinion that the defen¬ 
dants have failed to prove each of the above in¬ 
gredients. To prove that defendant No. 1 had 
sufficient credit in the Bank at the time, evidence 
was led on his behalf by exhibiting the counter¬ 
parts of the cheque-book in his possession (Ext. 
A series) to show that subsequent to 20-11-1946 
defendant No. 2 had issued cheques in favour cf 
other for larger amounts. 

Defendant No. 2, Nishakar Mohanty who was 
examined as D. W. 1, states in his deposition that 
their credit in the Bank on 22-11-1946 was Rs. 
6121/-. The mere fact that they issued cheques 
in favour of others for larger amounts after 
20-11-1946 does not prove that, in fact, those 
cheques were honoured or that the defendants had 
sufficient money in the Bank at the time. D. W 
1 admits that in fact it has been so entered m 
their account book that the cheques (Ext. A 
series) issued in favour of others have been 
honoured. The account book had not been pro¬ 
duced even though admittedly it was in the cus¬ 
tody of defendant No. 1. 

No steps also had been taken to produce the 
account-books of the persons in whose favour the 
cheques were issued. Nor are the records of the 
Bank before us to prove the same. We have got. 
to find, therefore, that the defendants, have tailed 
to prove that, in fact they had sufficient money 
in the Bank at the time to honour the cheques 
issued in favour of the plaintiff. In the absence 
of the best evidence on record, it is not. possiole 
to accept the statement of D. W. 1 alone that 
they had a sum of Rs. 6121/- as deposit m the 
Bank on 22-11-1946. It is also clear that the de¬ 
fendants have not been able to prove the actual 
damage suffered in order to take advantage oi the 
provisions of S. 84 of the Act. 

(9) Mr. Patnaik, appearing on behalf of the res¬ 
pondents. has drawn our attention to the provi¬ 
sions of Ss. 30. 93 and 98 of the Act. and a few 
decisions in support of his contention that the 
onus is upon the plaintiff to prove that the de¬ 
fendants had not sufficient money and that the 
defenda.nts had not suffered any damage. Sec¬ 
tion 30 runs thus: 


“The drawer of a bill of exchange or cheque is 
bound, in case of dishonour by the drawee or 
acceptor thereof, to compensate the holder, pro¬ 
vided due notice of dishonour has been given 
to, or received by, the drawer as hereinafter 
provided.” 

On the basis of this section, Mr. Patnaik con¬ 
tends that the plaintiff is bound to give notice of 
dishonour in order that he may claim compensa-, 
tion as provided under the section. The initial 
fallacy underlying this argument is that this is 
not a suit brougnt by the plaintiff for compensa¬ 
tion on account of dishonour of the cheques, 
while, on the contrary, as we have clearly found, 
the plaintiff has brought the suit for recovery of 
the balance of money due on the original tran¬ 
saction of having supplied paddy to the defen¬ 
dants. 


The further point, we should like to observe 
in this connection, is that the question of dis¬ 
honour does not arise in view of the finding of 
the lower appellate Court that there was no pre¬ 
sentment of the cheques at all. So the case is 
really confined to the provisions of S. 84. Section 
S3 indeed makes mandatory provisions for giving 
notice of the instrument having been dishonoured 
and S. 93 is an exception to S. 93 making provi¬ 
sions for the cases in which the holder is not 
bound to give notice. 

If indeed the plaintiff bases his case on the 
liability of the defendants for the instrument 
having been dishonoured he is bound to give pre¬ 
vious notice to the drawer and further if he takes 
up the plea that notice was not necessary under 
the circumstances as provided in S. 98 of the Act 
it is for him to prove any of the conditions men¬ 
tioned in S. 98. Tire pertinent provision for our 
purpose is contained in cl. (c), that is. “when the 
party charged could not suffer damage for want 

of notice”. 


(10) As we have indicated already, the frame of 
be suit is entirely different and the plaintiff does 
ot plead any of the conditions to dispense with 
otice. Mr. Patnaik relies upon a decision of 
hadi Lall C. J. and Agha Haidar J. of the Lahore 
righ Court in the case of — ‘Bahadur Chand v. 
fulab Rai\ AIR 1929 Lah 577 (D) in support of 

1 J • -T-_/-»V-vc/^r^trori cc 
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follows: 

‘It is provided by S. 30 that the drawer of a 
bill of exchange is bound, in case of dishonoui 
hv the drawee or acceptor thereof, to compen¬ 
sate holder, provided due notice of dishonour 
has been given to, or received by, the drawer as 
hereinafter provided. A perusal of S. 106 ot 
the Act leaves no doubt that the notice of dis¬ 
honour should be given as soon as the bill is 
dishonoured. It is the duty of the holder to 
prove that due notice was given, and if no, 
given, he was excused from doing so for any oi 
the reasons specified in S. 98. The omission to 
crive due notice of dishonour has th^ effect ot 
discharging the persons who are entitled to such 

notice.” 


ie has also relied upon a decision of the Alla- 
->ad High Court reported in — ‘Madho Ram v. 
rga Prashad*. 33 All 4 (E). In that decision 
>ir Lordships had made it c'ear that if tne 
intiff sought to excuse the want of notice o 
honour, it lay upon him to establish 
•ty charged cou’d not suffer damage for 
such notice. Prom our earlier discussions >t 
Tear that the principles laid down m the ab 
es have no application to the present case. 

11) In conclusion, therefore the appeal su c - 
ds and is allowed. The judgment and decree 
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of the lower appellate Court are set aside. The 
plaintiff’s suit is decreed with costs throughout. 

(12; PANIGRAHI C. J.: I agree. 

B/K.S.B. Appeal allowed. 
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NARASIMHAM AND MOHAPATRA J J. 

Chandrabhanu Deb, Petitioner v. State of 
Orissa and others, Opposite Party. 

O. J. C. No. 71 Of 1952, D/- 28-9-1953. 

Tenancy Laws — Orissa Estates Abolition Act 
(I of 1952), S. 2(g), (h) — Status of owner of 
kilia Aul — (Bengal Land Registration Act (7 of 
1876), S. 3(2) (a) ) — (Orissa Tenancy Act (2 of 
1913), S. 3(7) ) — (Cuttack Land Revenue Regu¬ 
lation (12 of 1805), S. 35). 

For the purpose of deciding whether kilia 
Aul was an ‘estate’ within the meaning of S. 
2(g), Orissa Estates Abolition Act, one has to 
examine whether it was an ‘estate’ as defined 
in S. 3 1 2)(a), Bengal Land Registration Act, 
1876, and in S. 3(7), Orissa Tenancy Act. By 
the law of che land, it was expressly declared 
that the settlement made in 1803 with the 
Raja of Aul was nothing else but settlement 
of land revenue and that settlement was con¬ 
firmed by Regulation XII of 1805. Further 
there was a clear admission on the part of 
the petitioner that kilia Aul was an ‘estate’ 
as defined in the Bengal Land Registration 
Act and the Orissa Tenancy Act. It is, there¬ 
fore, an ‘estate’ as defined in the Orissa. 
Estates Abolition Act and the petitioner’s 
status is that of an ‘intermediary’ as defined 
in that Act. O. S. No. 1 of 1953 (Orissa), Rel. 
on. (Paras 3, 4, 7) 

S. G. Dhal and G. C. Jena, for Petitioner; 
Govt. Advocate, for Opposite Party. 

CASES REFERRED : Paras 

(A) (V40) AIR 1953 Orissa 185: (O. J. C. 

Nos. 13 to 16, 25 and 26 of 1952) 2 

(B) (V40) AIR 1953 SC 375: 1953 SCJ 532 2 

(C) (’53 ‘ O. S. No. 1 of 1953 (Orissa) 3, 4 

NARASIMHAM J. : 

This is a petition under Art. 226 of the Consti¬ 
tution by the owner of Kilia Aul for a declara¬ 
tion that the provisions of the Orissa Estates Abo¬ 
lition Act, 1951 (Orissa Act I of 1952) do not 
apply to Kilia Aul and for other consequential 
reliefs. 

(2) The petition was filed on 17-12-52 and in 
that petition the validity of the said Act was 
challenged on various grounds. These are very 
similar to those taken by the zamindars of Gan- 
3am in — ‘Gajapati Narayana Deo v. State of 
Orissa’, AIR 1953 Orissa 185 (A), which have been, 
negatived by the Supreme Court on 29-5-1953, 
vide — ‘Gajapati Narayan Deo v. State of Orissa’, 
AIR 1953 SC 375 (3). The limited question for 
consideration at present is whether Kilia Aul is 
an ‘estate’ as defined in S. 2(g), Orissa Estates 
Abolition Act, and whether the petitioner is an 
‘Intermediary’ as denned in S. 2(h) of that Act. 

(3) In the suit brought by the Raja of Kanika 
— ‘O. S. No. 1 of 1953 (Orissa) (C)\ the same 
question has been discussed at some length in 
respect of Kilia Kanika which is adjacent to Kilia 
Aul. There it w r as pointed out that for the pur¬ 
pose of deciding whether Kilia Kanika was an 
‘estate’ within the meaning of S. 2(g). Orissa 
Estates Abolition Act. one has to examine whe¬ 
ther it was an ‘estate’ as defined in S. 3(2) (a). 


Bengal Land Registration Act, 1876 and in S.'. 
3(7), Orissa Tenancy Act. 

In the present petition also the same reason¬ 
ings apply and the success or failure of the peti¬ 
tion will ultimately depend on whether Kilia Aul 
is any land subject to the payment of land reve¬ 
nue lor the discharge of which a separate engage¬ 
ment has been entered into with Government as 
defined in S. 3(2), Bengal Land Registration 
Act, 1876. 

(4) The petitioner has relied on the ancient 
history of Orissa and claimed descent from Raja 
Mukunda Deb, the last independent Hindu king 
of Orissa, who ruled over Orissa in the middle 
of the 16th century. This is. however, of purely 
historical interest. For the purpose of the pre¬ 
sent petition it is sufficient to say that when the 
British army entered Cuttack after defeating the 
Maratha army of the Bhonsla Rajas of Nagpur 
in October 1803 they granted Kaool-Namas tc 
various local Chieftains including the then Rajas 
of Kanika and Aul. The terms of the Kaool- 
Nama granted to the Raja of Aul are not on re¬ 
cord but it is admitted that they were identical 
with the Kaool-Nama granted to the Raja of 
Kanika reproduced at p. 348 of Aithison’s Treaties, 
Vol. H, 5th edition. 

By virtue of that Kaool-Nama, a certain sum 
known as peshkus was fixed in perpetuity pay¬ 
able by the Raja of Aul to the British Govern¬ 
ment. It also appears that some sort of limited 
sovereign rights in Kilia Aul w T ere allowed to re¬ 
main with him at the time of the execution of 
the Kaool-Nama and its counter-part, namely, the 
treaty engagement in November,* 1803. But with 
the gradual pacification of the country the then 
Governor-General in Council promulgated Regu¬ 
lation XII of 1805 for settlement of public reve¬ 
nue. The provisions of this Regulation have been 
dealt with at some length in mv judgment in — 
•O. S. No. 1 of 1953 (Orissa) (C>\ 

For the purpose of this petition, however. I 
may quote clauses 1 and 2 of S. 35 of that 
Regulation. 

“35. First: The late Board of Commissioners 
having concluded a settlement of the land re¬ 
venue with certain zamindars, whose estates 
are situated chiefly in the hills and jungles, for 
the payment of a fixed annual quit rent in per¬ 
petuity, those engagements are hereby confirm¬ 
ed, and no alteration shall at any time be made 
in the amount of the revenue payable under 
The engagements in question to government. 

Second: The following is a list of the mohauls 
to w r hich the provision in the preceding clause 
is applicable : 

Killah Aul 

” Kojang 

Puttia 
I-Iumishpore 
” Miritehpore 

” Bishenpore.” 

The first clause stated that the late Board of 
Commissioners had concluded a settlement of land 
revenue with certain zamindars for the payment 
of a fixed annual quit rent in perpetuity and it 
confirmed those engagements. The ‘late Board 

of Commissioners’ mentioned in this clause were 
Lieut. Col. Harcourt and Mr. Melville who exe¬ 
cuted the Kaool-Nama of 1803 for the purpose of 
‘settlement and pacification’ of the old Soobah 
of Orissa. In clause 2 of S. 35 a list of the 
mahals in respect of which settlements were 
made was given and Kilia Aul is the first in that 
list. Thus if the first and second clauses of S. 35> 
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are read together it is clear that by the law of 
! the land it was expressly declared that the settle¬ 
ment made in 1803 with the Raja of Aul was 
nothing else but settlement of land revenue and 
that settlement was confirmed by Regulation XII 
iof 1805. 

The power of the Governor-General to make 
such a Regulation in 1805 in respect of Killa Aul 
has not been challenged and consequently what¬ 
ever might have been the historical importance 
of the Raja of Aul and whatever might have been 
the true significance of ‘peshkus’ payable by him 
to the Rulers of Orissa prior to 1805, the fact 
remains that by the law of the land he was 
reduced to the position of a zamindar liable to 
pay land revenue fixed in perpetuity and the 
engagement entered into between him and thp 
British Government in 1803 was confirmed as 
settlement of land revenue in respect of Killa 


Aul. 

(5) Mr Dhal on behalf of the petitioner, how¬ 
ever, contended that in Regulation XII, 1805, the 
expressions ‘quit rent’, ‘land revenue, tribute^ 
were used somewhat indiscriminately and that 
consequently merely because in clause 1 of S. 3o 
the expressions ‘land revenue’ and quit rent 
•occur they could not be given the same mean¬ 
ing which they have at present. In support of 
this argument he invited my attention to the 
provisions of S. 36 of the said Regulation m which 
while referring to the estates which subsequently 
became Tributary mahals it was stated that they 
were ‘jungle or hilly zamindanes and that the 
payment made, by the ‘proprietors’ of those estates 
were ‘quit rent’ or ‘tribute’. He also invited my 
attention to S. 37 (since repealed) where while 
referring to the territory of Mayurbhanj it was 
stated that the Collector of the Zilla should con¬ 
clude a settlement with the propnetor of that 
estate for the payment of a fixed annual quit 

Xel But as against this argument, it should be 
nointed out that Regulation 36, while extending 
to the whole of the conquered territory of Orissa 
including Killa Aul, the Regulations in force in 
the old Province of Bengal, excluded the jungle 
and hilly zamindaries (Tributary mahals) fron ^ 
the operation of those Regulations on the ground 
that°these zamindaries were occupied by a ‘rude 
and uncivilized race of people. Similarly. S. 37 
excluded Mayurbhanj also from the operation of 
all the Bengal Regulations. It is thus clear that 
though the expressions ‘zamindar’. ‘mahal. quit 
rent’ S were used in respect of the Tnbutary mahals 
also those mahals were excluded from the 
tion of the laws which were applied to the con¬ 
quered territories of Orissa. 

q ^5 dealing with Killa Aul did not ex¬ 
clude that Killa from the operation of those Re- 
"ions On the other hand, the words land 

revenue’ are used only in S 35 and ^ ^ 3. 36 
nr 37 It is true that in cl. 1 of S. ™ 
ambiguous expression ‘quit rent' is also used. But 
in the same clause that expression has been ex¬ 
plained aT nothing else but land revenue and 
there can be no doubt about the meaning of the 
expression ‘land revenue’. Moreover, after 180a 
the Rates of Aul never exercised sovereignty of 
Ivin a limited nature within Killa Aul though 
they have maintained some show of royal dignity 
du~ to their descent from the ancient Hindu 
Kings and the consequent respect shown to them 
by the residents of Killa Aul. 

Thev submitted themselves to the jurisdiction 
■of the Civil Courts established in Cuttack and ai 
page 418 (para 608) of Maddox’s Settlement Re¬ 


port it is stated that Aul estate remained under 
the attachment and administration of the Civil 
Court for sixteen years from 1868 to 1883. Again, 
at page 419 of the same book it is stated that 
though the Raja of Aul had first objected to the 
settlement operations taking place in that portion 
of Killa Aul which was known as Utihar Kotav- 
shahi subsequently he himself made an applies 
tion under S. 101(2), Bengal Tenancy Act, before 
the Collector. 

This application by the proprietor under S. 
101(2), Bengal Tenancy Act, for settlement of rent 
in a portion of his Killa clearly implies an ad¬ 
mission that his Killa is nothing else but an 
‘estate’ as defined in S. 3(4), Bengal Tenancy Act. 


( 6 ) The land revenue as fixed in the Kaoolnama 
of 1803 (converted into rupees) has all along been 
paid except for a slight change which is not 
material. During the Provincial Settlement of 
1890-1900 the survey and preparation of record-of- 
rights in Killa Aul were ordered by a notification 
dated 12-12-1892 (see Maddox’s Settlement Report 
p. 419, para 608) under S. 101(1), Bengal Tenancy 
Act, 1885, which was in force then. This shows 
that Killa Aul was treated as an ‘estate’ as de¬ 
fined in S. 3(4), Bengal Tenancy Act, which Is 
identical with the definition of an ‘estate’ in the 
Orissa Tenancy Act. During the Revision Settle¬ 
ment of (1922-32) also Killa Aul was re-surveyed 
and record-of-rights was revised under Chapter 
XI of the Orissa Tenancy Act (see page 3, para 4 
and pp. 139 to 140 of Dalziel’s Settlement Re¬ 
port). 

The then proprietor of Killa Aul Raja Braja 
Sundar Deb accepted this settlement and filed 
several applications before the settlement autho¬ 
rities under S. 128, Orissa Tenancy Act (para 400 
of Dalziel’s Settlement Report) for settlement of 
fair and equitable rent thereby admitting his 
position to be that of the proprietor of an estate 
as defined in that Act. His name was also en¬ 
tered in the khewat. In Register-D his name was 
entered on 30-7-1931. After the death of Raja 
Braja Sundar Deb. the petitioner’s name was 
mutated on 1-7-1947 in Register-D. The applica¬ 
tion of the petitioner for mutation of his name 
involves an admission that Killa Aul is an ‘estate 
as defined in the Bengal Land Registration. 

The Government of Orissa have also filed copies 
of the plaints filed by the petitioner’s father in 
rent suits under S. 193, Orissa Tenancy Act, 
against his tenants which show that Raja Braja 
Sundar Deb took advantage of the settlement en¬ 
tries and the provisions of the Orissa Tenancy 
Act for the purpose of realising rents from the 


enants. 

( 7 ) Thus apart from the provisions of S. 3a 
if Regulation XII of 1805 the khewat, the entry 
n Resister-D & the conduct of the petitioner & 
lis father show that there was a clear admission 
m their part that Killa Aul was an 'estate a. 
lefined in the Bengal Land Registration Act ana 
;he Orissa Tenancy Act. It is, therefore, an 
ate’ as defined in the Orissa Estates Abolition 
Act and the petitioner’s status is that of an 
Intermediary’ as defined in that Act. 

( 8 ) The petition is, therefore, dismissed with 


_ 1 _ 




(9) MOHAPATRA J.: 
B/D.H.Z. 


I agree. 

Petition dismissed 
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JAGANNADHA DAS C. J. AND 
NARASIMHAM J. 

Bhima Sahu and others, Petitioners v. Rama- 
vnath Sahu and others, Opposite Party. 

O. J. C. NO. 196 of 1951, D/- 12-1-1953. 

Tenancy Laws — Orissa Tenants’ Protection Act 
(3 of 1948), S. 7(6) — Proceedings under, compared 
with proceedings under S. 145, Criminal P. C. — 
“In due course of law” in S. 145, Criminal P. C. 
— Eviction order under S. 7(6), is order “in due 
course of law” — (Criminal P. C. (1898), S. 145). 

There is a fundamental difference between 
an enquiry under the provisions of the Orissa 
Tenants’ Protection Act and an enquiry under 
S. 145, Criminal Procectuie Code. The latter 
is a summary enquiry in which the sole point 
for consideration is as to which party was in 
actual possession of the disputed lands on the 
date of the commencement of the proceeding 
or within two months preceding that date. But 
sub-s. (6) of S. 145, Criminal P. C. says that 
the order of the Magistrate declaring one of 
the parties to be in possession is only an in¬ 
terim order in the sense that his possession 
should not be disturbed until he is evicted there¬ 
from *in due course of law’. The words ‘in due 
course of law’ should not be construed as 
meaning in pursuance of an order or decree 
of a Civil Court. An order of eviction by a 
Revenue Court is also ‘in due course of law’ 
and for the purpose of sub-s. (6) of S. 145, 
Criminal P. C., it makes no difference as to 
whether the Revenue Court or the Civil Court 
directs the eviction of the party who was 
declared to be in possession in a summary 
proceeding under that section. 

The fact that after the 1st day of September 
1947, a bhag-chasi was dispossessed from the 
land and such dispossession was maintained 
by the Criminal Court in a summary proceed¬ 
ing under S. 145, Criminal P. C. would not 
disentitle the Bhag-chasi from being restored 
to possession and an order of the Revenue 
Court under sub-s. (6) of S. 7 directing the 
landlord to allow the Ehag-chasi to enter on 
rho land forthwith and to cultivate the same 
would, in substance, be an order evicting the 
landlord “in due course of law” as required by 
sub-s. (6) of S. 145, Criminal P. C. 

(Paras 4, 5) 

Anno: Criminal P. C., S. 145 N. 53. 

1953 Mitra: S. 145 P. 477 N. “Eviction_law’ 

<5 Pts. extra in N. 53 to S. 145 in A.I.R. Com.) 

If. Mohapatra. for Petitioners; B. K. Pal. R. K. 
Rath and Advocate-General, for Opposite Party. 

NARASIMHAM J.: 

This is an application under Articles 226 and 
227 of the Constitution against the appellate 
order of the Additional District Collector of 
Ganjam in a case under the Orissa Tenants Pro¬ 
tection Act. 

(2) The material facts are as follows: 

The opposite party claiming to be Bhag-chasis 
applied on 11-5-50 to the Second Officer of Ber¬ 
hampur for protection from eviction under Sec¬ 
tion 3, O. T. P. Act, alleging that they were culti¬ 
vating some lands as Bhag-chasis on 1-9-1947 and 
that their immediate landlord, namely V. V. Rain, 
the predecessor-in-interest of the petitioners, was 
in possession of more than thirtv-three acres of 
raiyat.i lands on 30-11-1947. They' further admitt¬ 
ed that they were forcibly dispossessed from the 
-lands by the petitioners with the help of rowdies 
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on 15-5-49 and that in a proceeding under section 
145, Cr. P. C., in the Court of the Subdivisional 
Magistrate, Berhampur, the latter declared the 
petitioners to be in possession by his order dated 
30-12-49. They, however, contended that not¬ 
withstanding the decision against them in the 
proceeding under Section 145, Cr. P. C. they were 
entitled to be restored to possession inasmucn ai> 
they were Bhag-chasis wno were in possession of 
the disputed lancis on the 1st day of September, 
1947, and consequently the provisions oi sub-s. (6) 
oi Section 7 with s. 3 of the O. T. P. Act applied 
in their case. 

(3) The learned Second officer in a summary 
order rejected their petition observing that in 
view of the order under Section 145, Cr. P. C., 
their remedy was by way of a suit in a Civil 
Court. On appeal, however, the Additional Col¬ 
lector set aside the order of the Second Officer 
and directed him to rehear the case observing 
that the decision in a S. 145, Cr. P. C., proceeding 
cannot oust the jurisdiction of the O. T. P. Act 
officer to make enquiries under sub-section (6; of 
Section 7 of the O. T. P. Act. 

(4) I have no doubt that the learned Additional, 
District Collector has taken the correct view | 
There is a fundamental difference between an en¬ 
quiry under the provisions of the O. T. P. Act on 
the one hand and an enquiry under Section 145. 
Cr. P. C. on the other. 

The latter is a summary enquiry in which the 
sole point ior consideration is as to which party 
was in actual possession of the disputed lands on 
the aate of the commencement of the pioceeding 
or within two months preceding that aate. Buti 
sub-section ».6) ol Section 145, Cr. P. C. says that 1 
liie order of the Magistrate declaring one of the 1 
parties to be in possession is only an interim 
order in the sense that his possession should not 
be disturbed until he is evicted therefrom ‘in due' 
course of law’. 

The learned Second Officer of Berhampur ap¬ 
parently construed the words ‘in due course of 
law as meaning m pursuance oi an order or de¬ 
cree of a Civil Court, There is, however, no 
authority for such a narrow view. An order of 
eviction by a Revenue Court is also ‘in due 
course of law’ and lor the purpose of sub-section 
(G> of Section 145, Cr. P. C., it makes no differ¬ 
ence as to whether the Revenue Court or the 
Civil Court directs the eviction of the party who 
was declared to be in possession a summary pro¬ 
ceeding under that section. 

(5) The O. T. P. Act was a special piece of legis¬ 
lation intended primarily to protect from eviction 
those Bhag-chasis who were in actual possession 
of their lands on the 1st day of September, 1947, 
and a special machinery through Revenue Courts 
was provided in Section 7 of that Act for the 
restoration to possession of those Bhag-chasis 
who were evicted against the provisions of than 
Act by their landlords after that date. There¬ 
fore in an application before the Revenue Officer 
for relief under sub-vsection (6) of Section 7 of the 
O. T. P. Act all that he has to consider is (i) whe¬ 
ther the applicant was in possession as a Bhag- 
chasi on the 1st day of September, 1947 and (ii) 
whether the applicant is a ‘tenant’ as defined in 
clause (g> of Section 2 bearing in mind the three 
exceptions (specially exception (iii) ) of that 
clause. 

The fact that after the 1st day of Septembers 
1947, the petitioners were dispossessed from the 
land and such dispossession was maintained by 
the Criminal Court in a summary proceeding un¬ 
der Section 145, Cr. P. C., would not disentitle 
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the Bhag-chasi from being restored to possession 
and an order of the Revenue Court under sub-s. 

(6) of Section 7 directing the landlord to allow 
the Bhag-chasi to enter on the land forthwith 
and to cultivate the same would, in substance, be 
an order evicting the landlord in due course of 
law as required by sub-section (6) of Section 145, 
Cr. P. C. 

(6) I would, therefore, affirm the order of re¬ 
mand of the lower appellate court and dismiss 
this petition with a direction to the trial court to 
expedite hearing of the application bearing in 
mind the observations given above. 

(7) The question about the validity of the pro¬ 
visions of the O. T. P. Act has been decided by 
this Court in O. J. C. No. 38 of 1951. 

(8) The petition is dismissed with costs. Hear¬ 
ing fee is assessed at one gold mohur. 

(9) JAGANNADHA DAS C. J.: I agree. 


Zahiruddin V. Subba Rao (Mohapatra J .) 


B/R.G.D. 


Petition dismissed. 
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A. I. B. 

and those described in schedule KHA bv the 
second ti-ansacti 0 !! The plaintiff has chimed 
Rs. 1339/- as the due towards the first mortgage 
bond and Rs 832/11/3 as the due towards toe 

plaint* *' ransac ^ 10n 35 P er accounts given in the 

The defence which is pertinent for our purpose 
is only in respect of a small part of the claim 
According to the defence, the plaintiff, as his 
lawyer^ recovered a sum of Rs. 175/- from the 
High Court towards refund of court-fee due to the 
defendant on 5-2-1934 in First Appeal No. 14 of 
1930 and appropriated the same towards mortgage 
debt as was the understanding between the 
parties. The plaintiff also in the same capacity 
that is, as the defendant’s lawyer, withdrew from 
tune to time a sum of Rs. 268/2/- towards the 
pension bill of the defendant from 11-1-1945 to- 
30-6-1946, the defendant being a retired Govern¬ 
ment servant. This amount also was to be ad¬ 
justed towards the mortgage dues. The defendant, 
theretore, claims a deduction of the above 
amounts totalling Rs. 443/2/- from the dues of 
the plaintiff. 


MOKAPATRA J. 

Zahiruddin Muhommed, Defendant-Appellant 
v. M. Subba Rao, Plaintiff-Respondent. 

Second Appeal No. 222 of 1949. D/- 28-10-1953, 
from decision of Addl. Sub-J., Cuttack, D/- 28-2- 
1949. 

Contract Act (1872), Ss. 60, 61 — Scope and 
applicability — (Civil P. C. (1908), O. 8, R. 6) 

In order that a creditor may take advantage 
of the provisions of S. 60, Contract Act and 
will be entitled to exercise his free option to 
appropriate towards any other debt, he (the 
creditor) has got to prove it to the satisfac¬ 
tion of the Court that there was a lawful debt 
actually due and payable to him from the 
debtor and that he had appropriated the 
same in discharge of the said debt. AIR 1928 
Cal 229, Foil. (Para 3) 

If the creditor is not entitled to the benefit 
of S. 60 and there is no other debt proved 
before the Court, the amounts admitted to 
have been received by the plaintiff are appli¬ 
ed in part satisfaction of the claim of the 
plaintiff under the provisions of S. 61 of the 
Act. In such a case no question of set-off 
can arise. (Paras 4, 5) 

Anno. Contract Act, S. 60 N. 1; S. 61 N. 1. 

S. K. De, for Appellant; U. C. Misra, for Res¬ 
pondent. 

CASES REFERRED: Paras 

,(A) (V15) AIR 1928 Cal 22S (229) 3 

(B) (V6) AIR 1919 Mad 534 (535): 37 Mad LJ 

367 3 

(C) (1897) 1897 A. C. 286: (290): 76 LT 579 3 

JUDGMENT: It is the unsuccessful defendant 
in both the Courts below who has filed this 
Second Appeal against the decree and judg¬ 

ment dated 28-2-1949 of Sri B. S. Patnaik, Addi¬ 
tional Subordinate Judge of Cuttack, confirming 
the decree and judgment in favour of the plain¬ 
tiff by Sri T. V. Rao, Second Munsif of Cuttack. 
The plaintiff, who happens to be a senior mem¬ 
ber of the Cuttack Bar, brought the suit for 
recovery of his dues under two registered simple 
mortgage bonds executed by the defendant on 

22-9-1933 and 16-1-1943, the mortgage bonds being 
for consideration of Rs. 670/- and Rs. 800/- res¬ 
pectively. The properties described in the sche¬ 
dule KA were mortgaged by the first transaction 


It is to be noted here that these averments, 
that the plaintiff had withdrawn the court-fee 
amount of Rs. 175/- on 5-2-34 on behalf of the 
defendant in F. A. 14/30 and further that the 
plaintiff in the selfsame capacity had also with¬ 
drawn a sum ox Rs. 268/2/- towards the pension 
bill of the defendant between the dates as noted 
above, were specifically made in the written, 
statement and the plaintiff, while deposing at the 
trial, admitted that he had received the said 
amounts on behalf of the defendant, but had. 
appropriated the same towards his fees for some 
other litigations. 

(2) The learned Courts below have concurrently 
found, giving sufficient reasons, that there was. 
no understanding between the parties that the 
aforesaid amounts withdrawn by the plaintiff, 
were to be adjusted towards the mortgage dues 
and in fact the amounts had not been so adjusted. 
On this finding they have decreed the plaintiff’s 
suit in full observing that the defendant may 
seek his remedies by other appropriate proceed¬ 
ings. 

(3) In my view, the above finding of the Courts 
below that there was no understanding between., 
the parties that the said amounts withdrawn by 
the plaintiff would be adjusted towards mort¬ 
gage dues is not sufficient to dispose of the matter. 
The principles of appropriation are codified un¬ 
der Ss. 59, 69 and 61, Contract Act. 

Section 59 runs thus: 

“Where a debtor, owing several distinct debts 
to one person, makes a payment to him, either 
with express intimation, or under circumstances 
implying that the pa 3 'ment is to be applied to 
the discharge of some particular debt, the pay¬ 
ment, if accepted, must be applied accordingly.” 

Even under the provisions of S. 59. the creditor 
has got to prove the existence of the several dis¬ 
tinct debts. But that apart the above finding of 
the Courts below can, at the worst for the debtor, 
take the case out of the provisions of S. 59 of 
the Act and may bring it within the language 
of S. 60 of the Act which runs as follows: 

“Where the debtor has omitted to intimate and 
there are no other circumstances indicating to 
which debt the pajnnent is to be applied, the 
creditor may apply it at his discretion to any 
lawful debt actually due and payable to him 
from the debtor, whether its recovery is or is 



1954 Narashingh Das v. Deogarh Municipality (Panigralii C. J.) Orissa 131 


not; barred by the law in force for the time 
being as to the limitation of suits.” 

Indeed where the debtor did not intimate as to 
which debt the payment was to be made and 
applied it was entirely at the option of the cre¬ 
ditor to appropriate the amount received towards 
any lawful debt including a debt barred by limi¬ 
tation even. But to me it appears to be abso¬ 
lutely clear that in order that a creditor may take 
advantage of the provisions of S. 60 and will be 
entitled to exercise his free option to appropriate 
towards any other debt, he (the creditor) has got 
to prove it to the satisfaction of the Court that 
that there was a lawful debt actually due and 
payable to him from the debtor and that he had 
appropriated the same in discharge of the said 
debt. 

In this view of the matter it was incumbent 
upon the present plaintiff to have proved in Court 
that his fees in respect of any litigation of the 
defendant w r us due as against the defendant and 
that in fact he had appropriated these two sums 
which he admits to have received on behalf of 
the defendant in satisfaction of these lawfully 
payable dues. The plaintiff did not in fact pro¬ 
duce even his diaries and prove the existence of 
these aforesaid legal dues. 

I will, in this connection, with respect, follow 
a Bench decision of then' Lordships Sir Ashutosh 
Mukherjee and George Claus Rankin JJ. oi the 
Calcutta High Court, (two of the eminent Judges 
of India) in the case of — ‘Brindarani v. Naren- 
dra\ AIR 1928 Cal 229 (A). Their Lordships laid 
down the principle that 

‘‘When the creditor invokes the aid of S. 60, 
it is incumbent upon him to establish that there 
was a lawful debt actually due and payable to 
him from the debtor for the satisfaction of 
which the sums paid have been applied by him.” 

In coming to this conclusion, their Lordships re¬ 
lied upon the decision of the Madras High Court 
reported in — ‘Munuswami Mudali v. Perumal 
Mudaly’, AIR 1919 Mad 531 (B) and an English 
decision reported in — ‘Coi^ Brothers & Co. v. 
Owners of Turkish Steamship “Mecca” 1897 AC 
286 (C). 

(4) Now that the creditor is not entitled to the 
benefit of S. 60 and there is no other debt proved 
before the Court, the above amounts, that is, the 
total sum of Rs. 443/2/-, admitted to have been 
received by the plaintiff are applied in part satis¬ 
faction of the present claim of the plaintiff under 
the provisions of S. 61 of the Act. 

(5) Mr. U. C. Misra, appearing on behalf of 
the plaintiff-respondent, strongly contended be¬ 
fore me that the plea taken by the defendant was 
one of set off and the plea was not entertainable 
as he had not paid the court-fee. In my opinion, 
this being purely a question of appropriation as 
provided under Ss. 59, 60 and 61, Contract Act, 
the question of set off does not arise in view of 
the admission of the plaintiff that in fact he had 
received the said sums on behalf of the defendant 
and had appropriated the same towards his other 
legal dues. In such a case, in my opinion, it is 
for the creditor to prove the existence of his 
other legal dues towards which he had made the 
appropriation as alleged and failing which the 
sums admitted to have been received would be 
applied towards satisfaction or part satisfaction, 
as the case may be, of the dues, in suit. 

(6) Mr. Misra has also taken up the point that 
there is no material to indicate the date on which 
the plaintiff withdrew the court-fee amount in 
F. A. 14/30. The particular date 5-2-1934 was 


given in the written statement. The plaintiff in 
the box did not deny that he did not receive the 
said amount on that date. On the contrary on 
admitting that he had received the same he 
agreed that he adjusted it towards other dues. 
Both the Courts below have written their judg¬ 
ments on the basis that a sum of Rs. 175/- v/as 
withdrawn by the plaintiff on behalf of defen¬ 
dant as a refund of court-fee on 5-2-1934. This 
point also has no substance. 

(7) In conclusion, therefore, the appeal succeeds 
and is allowed in part and the decree passed by 
the Courts below is modified to the extent that 
the plaintiff will be entitled to realise his dues 
after making an adjustment of a sum of Rs. 175/- 
on 5-2-1934 and a sum of Rs. 268/2/- on 30-6-1946. 
The appellant wall be entitled to proportionate 
costs throughout. The decree will accordingly be 
framed. 

B/K.S.B. Appeal partly allowed. 
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PANIGRAHI C. J. AND MOHAPATRA J. 

Narashingh Das, Petitioner v. Municipal Coun¬ 
cil of Deogarh, Opposite Party. 

O. J. C. No. 17 of 1952, D/- 6-10-1953. 

Municipalities — Orissa Municipal Act (23 of 
1950), S. 131 — Imposition of Octroi Duty by 
Deogarh Municipality — Validity. 

The authority to impose a tax is vested in 
the municipality under S. 131 of the Orissa 
Municipal Act of 1950. That section does not 
authorise the imposition of an octroi duty and 
there is no other law of the State Legislature 
continuing the old law relating to the 
imposition of such an octroi duty in the 
Municipal area ol Deogarh. In these circum¬ 
stances, the imposition is not sanctioned by 
law, and the municipality of Deogarh is not 
entitled to impose any tax levy on the pur¬ 
chase price of articles imported into the 
town - (Paras 5, 6) 

G. K. Misra, for Petitioner; Advocate-General 
for Opposite Party. 


PANIGRAHI C. J.: 

This is an application under Art. 226 of the 
Constitution praying for the issue of a writ of 
mandamus prohibiting the opposite party the 
Municipal Council of Deogarh, which was a part 
of the former State of Bamra, from collecting a 
levy known as octroi duty from the petitioner. 

(2) The case for the petitioner is that the muni¬ 
cipality of Deogarh while it formed a part of the 
State of Bamra used to collect a tax at the rate 
of three pies per rupee on the purchase price of 
artides imported into Deogarh town for sale and 
that this tax was being levied by the Municipality 
till Octooer 1952. The petitioner objected to th^ 
payment of this tax as being opposed to the pro¬ 
visions Oi the Orissa Municipal Act, 1950 (Act 9 ‘* 

of 1950) which came into force on 16-4-1951 in 
that area. 


no qppusue party relies on a resolution 

passed by the now defunct Municipality of Deo¬ 
garh and contends that the imposition of the said 
octroi duty was legally levied at the time it was 

* he unction of the Ruler of Bamra 
m 1941 and it continues to be a legal levy even 

aLer the coming into force of the Orissa Muni- 
cipaj acd. 

(4) The State of Bamra was integrated with 
the Province of Orissa in 1948 and the Bihar and 
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Orissa Municipal Act (Act 7 of 1922) was extended 
to Bamra by the Orissa Merged States (Laws) 
Ordinance (No. 4 of 1949). In spite of the Bihar 
and Orissa Municipal Act being extended to the 
State, however, the octroi duty continued to be 
levied in Deograh. This is sought to be justified on 
the ground that S. 391 of the said Act provides 
for the continuance of the municipalities con¬ 
stituted under the different laws, and of tne taxes 
imposed by such municipalities. Section 391 
makes provision for the transitional period and 
says that the taxes imposed under any of the 
enactments repealed by S. 2 shall, so far as may 
be, be deemed to have been respectively imposed 
under this Act. I have cut out the words which 
I have not considered necessary for bringing out 
the point made by the learned Advocate-General 
appearing for the opposite party. Ail that this 
section says is that any tax which had been im¬ 
posed prior to the introduction oi' the Bihar and 
Orissa Municipal Act shall be deemed to have 
been imposed under that Act. But that v.ould 
not justify the continuance of such taxes in the 
future if the Act itself does not warrant the im¬ 
position of such taxes. 


Our attention was drawn to S. 32(1) (i) of the 
Act which makes a specific provision for the im¬ 
position of a “scheduled tax” with the sanction 
of the Local Government. The expression “sche¬ 
duled tax” in the Government of Lidia Act also 
mentioned an imposition called ‘octroi duty’ un¬ 
der the rules framed under the Government of 
India Act. Even if the tax imposed by the muni¬ 
cipality of Deogarh is justified under the rules 
framed under the Government of India Act its 
continuance as a valid imposition would still re- 
auire the sanction of the Local Government, as 
contemplated in S. 82(l)(i) Learned counsels 
contention however is that the rules themselves 
sanction the levy of the octroi duty. But that 
would be so only till the introduction of the Bihar 
and Orissa Municipal Act. After the introduc¬ 
tion of the Act, however, the sanction ot the 
Local Government, namely, the Provincial Gov¬ 
ernment of Orissa, would be required for tne 
imposition. But whatever be the merits of this 
contention the decision of the point will depend 
on the construction of the language employed in 
the Orissa Municipal Act 1950 (Orissa Act 23S of 
1950) which was extended to the area on 16-4-iyoi. 


(5) Section 418 of the Orissa Municipal Act also 
makes provision for the transitional period, and 
the language employed is identical with that of 
S. 391 of the Bihar and Orissa Municipal Act. 
The section says in substance that a tax imposed 
under a repealed enactment shall, 

“so far as may be, be deemed to have been im¬ 
posed and taken under the ‘corresponding pro¬ 
vision of this Act’.” _ 

What the section declares is that a tax impose 
under a repealed enactment shall be deemed to 
have been imposed under a corresponding pro 
sion of the Act so far as may be. ^ Tne question 
therefore is whether there is a corresponding 
provision” in Orissa Act, 23 of 1950. relating to 
an ‘octroi duty, that is to say, whether there is 
a provision authorising the imposition of 
a levy on the entry of articles into the 

municipality of Deogarh. 

The provision relating to taxation is contained 
in S 131 which says that the Municipal Council 
may, with the sanction of the State Government, 
impose within the limits of the municipality the 
following taxes. A number of taxes such as hold¬ 
ing tax, latrine tax, water tax. etc., are mention¬ 
ed in the section, under none of which an octroi 


duty’ such as the one contemplated here, can be 
brought. It should also be noticed that the levy 
of a charge on the purchase-price of articles im¬ 
ported into the town is not a tax but is a duty. 
It is not a tax in the sense that every citizen 
living within the municipality is liable to pay it. 
Properly speaking, it is a duty leviable upon a 
class of persons. Section 131 makes no provision 
for the imposition of a duty as such. The oppo¬ 
site party however places reliance on clause (k) 
of the section which says: 

“any other tax which the Municipal Council is 

empowered to impose under any law for the 

time being in force.” 

The expression “under any law for the time being 
in force” cannot certainly refer to any law made 
by the Ruler of the ex-State of Bamra, unless 
such a law can be said to be an Act of the State 
Legislature which is continued in force for the 
time being. We have not been referred to any 
such enactment which continues the operation of 
the municipal laws of Deograh municipality which 
w r ere in force before the State was integrated in¬ 
to the Province of Orissa. The only law that 
the learned Advocate-General could refer to is 
contained in a number of Resolutions of the Deo¬ 
garh Municipality passed from time to time, the 
latest one being a Resolution of November 1952. 
But that Resolution is clearly not a “law for the 
time being in force”. The authority to impose a 
tax is vested in the municipality under S. 131 of 
the Orissa Municipal Act of 1950. It is clear 
that that section does not authorise the imposi¬ 
tion of an octroi duty and there is no other law 
of the State Legislature continuing the old law 
relating to the imposition of such an octroi duty. 
In these circumstances, it must be held that the 
imposition is not sanctioned by law. 

(6) We would accordingly hold that the muni¬ 
cipality of Deogarh is not entitled to impose any 
tax levy on the purchase-price of articles imported 
into the town and that the amount of Rs. 
227-6-0 naid by the petitioner as octroi duty has 
been illegally collected. We accordingly direct the 
ooposite parties to refund the amount to the 
petitioner. We will not however make any order 
as to costs as the municipality appears to have 
collected the amount under a bona fide belief that 
it was empowered to do so under the law. It was 
Che duty of the State Government to point out 
that the levy of an octroi duty by the munici¬ 
pality was not warranted by the provisions of the 
Orissa Municipal Act of 1950 which is now in 

force. 

(7) MOHAPATRA J.: I agree. 

B/D.R.R. Order accordingly. 
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NARASIMHAM AND MOHAPATRA JJ. 

Batakrushna Sahu and another. Defendants- 
Appellants v. Kunja Bebari and another, Plam- 
tiffs-Respondents. 

Second Anneal No. 168 of 1949, £/- 8-12-1953. 
from decision of Addl. Dist. J.. Cuttack, D/- 


■1949. 

) Tenancv Haws — Orissa Tenancy Act (2 ot 
S. 4 — Test to determine whether lessee 

Dverned hy Orissa Tenancy Act — (T. P. 

<>) 117). 

In considering whether the relationship 
tween a lessor and a lessee m respect o 
?ce of land situated within a municipal area 


1954 

is governed by the provisions of the T. P. 
Act or by the provisions of the Orissa Tenancy 
Act, the main question for consideration is 
whether the lessee comes within the class 
of any of the ‘tenants’ described in S. 4 of 
the Orissa Tenancy Act. And if there is 
absolutely no evidence to show that the dis¬ 
puted land was let out for agricultural pur¬ 
pose it is idle to contend that the status of 
the person occupying the land is that of a 
tenant as described in the Orissa Tenancy 
Act. AIR, 1951 Orissa 262, Disting. 

(Paras 7 and 9) 

Anno: T. P. Act, S. 117 N. 3 Pts. 9a, 14. 

1949 Mulla: S. 117 P. 740 N. “Agricultural pur¬ 
poses” (10 Pts. extra in N. 3 to S. 117 in A.I.R. 
Com.— Definition of -agriculture” given in 24 
Mad 421; AIR 1915 Mad 781 and AIR 1917 Mad 
649 commented upon and what are and what are 
not leases for agricultural purposes illustrated in 
N. 3 to S. 117 in A.I.R. Com.). 

(b) Tenancy Laws — Orissa Tenancy Act (2 of 
1913), S. 3(3) — Chandnadar tenant. 

The definition of a Chandnadar in S. 3(3) 
is very restrictive and whatever might have 
been the origin of the tenancy if the land is 
recorded as chandna in the course of a settle¬ 
ment of land revenue the person holding that 
land would become a Chandnadar and as 
such a tenant under the Orissa Tenancy Act. 

(Para 8) 

(c) Tenancy Laws — Orissa Tenancy Act (2 of 
1913), S. 4(3) — Status of person recorded in 
settlement record as “pattadar” or “darpatiadar” 
— Effect. 

The mere entry of the status of a person 
in the settlement record as that of a ‘patta- 
dar’ or ‘darpattadar’ is not conclusive on the 
question as to whether he will be governed 
by the provisions of the Orissa Tenancy Act 
or by those of the T. P. Act. It is always 
open to a Court on the evidence adduced by 
the oarties to hold that he comes within one 

J* 

of the classes of tenants as defined in S. 4 

(3) of the Act and is consequently governed 
by the provisions of that Act. (Para 10) 

(d) Civil P. C. (1908), S. 11 — How to deter¬ 
mine what issue was mainly decided. 

In order to decide whether a previous 
decision operates by way of res judicata, in 
the absence of the pleadings the Court, has 
to construe the judgment given in that, deci¬ 
sion and see whether the judgment indicates 
any issue as the main issue, the decision 
whereon is sought to operate as res judicata. 

(Para 14) 

Anno: Civil P. C., S. 11 N. 119 and 120. 

(e) T. P. Act (1882), S. 108 (j) — Permanent 
tenancy — Right to transfer — (Landlord and 
Tenant). 

Where it is clearly established that pucca 
houses originally stood on the holding and 
the tenancy is found to be a permanent 
tenancy, transferability mav be assumed. This 
is an exception to the general rule that the 
tenancies of homestead lands created prior 
to the coming into force of the T. P. Act are 
non-transferable. AIR 1916 Pat 253; AIR 1932 
Cal 431, Rel. on; AIR 1928 Pat 569. Ref. 

(Para 16) 

Anno: T. P. Act, S. 108 (j) N. 1 Pts. 1, 2. 

B N Das and S. C. Chakravarty, for Appellants; 
H. Mohapatra and D. N. Sahu, for Respondents. 
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CASES REFERRED: Paras 

(A) (V38) AIR 1951 Orissa 262 10 

(B) (V9) AIR 1922 PC 241: 48 Cal 460 (PC) 14 

(C) (Vll) AIR 1924 Mad 469: 47 Mad 453 14 

(D) (V37) AIR 1950 PC 80 14, 15 

(E) (V25) AIR 1938 Pat 509: 17 Pat 358 16 

•(F) (V3) AIR 1916 Pat 194: 1 Pat LJ 253 16 
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NARASIMHAM J.: 

This appeal is by defendants 1 and 2 against 
the appellate judgment of Additional District 

Judge of CuttacK connrming the judgment of the 
Munsif of Cuttack decreeing the plaintiff’s suit 
lor declaration of title and recovery of possession 
of a piece of homestead land situated in Cuttack 
town. 

(2) In the Current Settlement (See Ext. 4) the 
disputed property was recorded under Khata No. 
846 in the names of Hauai Bewa and Dura Bewa, 
the two widows of one Natha Behera. The said 
khata consisted of the following two plots; plot 
No. 1210 having an area of .035 cents, plot No. 
1211 having an area of .004; the first plot was 
recorded as ‘gharbari’ and the second plot as 
‘dokan’. The nature of right of the said two 
widows was recorded as that of ‘Darpattadar’. 
Defendants 1 and 2 are admittedly the Pattadars 
in respect of the two plots under the Khasmahal 
who is the superior landlord. 

(3) The plaintiff’s case was that Natha Behera 
had a permanent tenancy right in the said two 
plots and that after his death his two widows 
Haudi and Dura inherited that right. Haudi died 
subsequently and Dura thus became the sole sur¬ 
viving heir in respect of the property. On 26-10- 
1946, she transferred her interest to the plaintiff 
by a kabala (Ext. 1) for a sum of Rs. 500/-. As 
defendants 1 and 2 threatened to evict the plain¬ 
tiff he was compelled to bring the present suit 
for declaration of title and other consequential 
reliefs. 

(4) The main defence of the contesting defen¬ 
dants (Nos. 1 and 2) was that Natha Behera had 
no permanent tenancy right in the disputed plots; 
that in any case, after his death his widows 
abandoned the property and that thereupon the 
defendants as the immediate landlords obtained 
possession of the same. They also urged that the 
suit was barred by limitation. 

(5) The learned trial Court held that Natha 
Behera and after him his two widows held a 
permanent tenancy right in the disputed plots 
and that in a previous litigation between the 
defendants and the two widows in T. S. No. 47 
of 1932 this question was finally decided against 
the defendants and as such was affected by the 
principle of res judicata. It further negatived the 
defendants’ contention that the relationship bet¬ 
ween them and Natha Behera was governed by 
the provisions of the Orissa Tenancy Act and held 
that it was governed by the provisions of the 
Transfer of Property Act. On the question of 
limitation, it held that the disputed property was 
abandoned by the widows within about ten years 
of the date of the institution of the suit and 
that consequently the suit was not barred under 
Art. 142. Limitation Act. It rejected the defen¬ 
dants’ contention that the kabala (Ext. 1) executed 
by Dura Bewa in favour of the plaintiff was a 
collusive document representing a sham transac¬ 
tion and held that it was for consideration and 
that the plaintiff, therefore, became the succes¬ 
sor-in-interest of Natha Behera. The learned ap¬ 
pellate Court confirmed the findings of the trial 
Court on all the points. 
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(6) The findings of both the Courts to the 
effect that the kabala (Ext. 1) obtained by the 
plaintiff from Dura Bewa was genuine and was 
for consideration and the further finding that the 
dispossession of Dura Bewa took place within ten 
years of the institution of the suit are pure ques¬ 
tions of fact and were rightly not pressed in the 
second appeal. The main points urged by Mr. 
Das on behalf of the appellants are: 

(i) the provisions of the Orissa Tenancy Act 
would apply to the present case and not 
the provisions of the Transfer of Property 
Act; 

(ii) the decision in T. S. No. 47 of 1932 would 
not operate as res judicata and the Dar- 
pattadar’s right in the disputed property 
was that of a tenant-at-wiil; and 

(iii) both the Courts committed an error of law 
in assuming that one of the incidents of a 
permanent tenancy was transferability. 

(7) The disputed pioperty is situated v/ithin 
Cuttack municipality; blit as the said municipality 
was not excluded from the provisions of the O. T. 
Act by a notification under sub-s. (3) of S. 1 of 
that Act it is obvious that the provisions of that 
Act would apply within the municipality also. 
Eut in considering whether the relationship bet¬ 
ween a lessor and a lessee in respect of a piece 
of land situated within Cuttack municipality is 
governed by the provisions of the T. P. 
Act or by the provisions of the O. T. Act the 
main question for consideration is whether the 
lessee comes within the class of any of the 
‘tenants’ described in S. 4, Orissa Tenancy Act. 
It was urged that the status of Natha Behera 
was that of an occupancy raiyat; but no evidence 
was led to show that when Natha Behera or his 
ancestors obtained this piece of land from the 
predecessors-in-interest of defendants 1 and 2 
they obtained it for the purpose of cultivation. 
Similarly, the status of defendants 1 and 2 at the 
time when they granted lease to Natha Behera’s 
predecessors-in-interest was also not proved by 
evidence. On the other hand, it was admitted by 
the defendants’ witnesses themselves that there 
was a house with a pucca well on the disputed 
land in which Natha and his family members 
resided for several years. Thus when there is 
absolutely no evidence to show that the disputed 
land was let out for agricultural purpose, it is 
idle to contend that Natha Behera’s status was 
that of an occupancy raiyat. 

(8) It is true that Chandnadars are also recog¬ 
nised as a class of tenants under the Orissa 
Tenancy Act even though a chandna tenancy is 
taken for residential purpose and not for agri¬ 
cultural purpose. But the definition of a Chand- 
nadar as given in S. 3(3), Orissa Tenancy Act. is 
limited to those persons holding land which has 
been recorded as chandna in the course of a 
settlement of land revenue. This definition is very 
restrictive and whatever might have been the 
origin of the tenancy if the land is recorded as 
chandna in the course of a settlement of land 
revenue the person holding that land would be¬ 
come a Chandnadar and as such a tenant under 
the Orissa Tenancy Act. But there is clear evi¬ 
dence to show that during the last settlement 
operations the land was not recorded as chandna. 
On the other hand, it is admitted that the status 
of defendants 1 and 2 were recorded as ‘patta- 
dars’ and that of the two widows of Natha Behera 
as ‘darpattadars’ under them. The circumstances 
under which the settlement authorities recorded 
a certain class of non-agricultural tenants situated 
within Cuttack municipality as pattadars and 


darpattadars will be clear from the following 
extract taken from Dalziel’s Settlement Report 
p. 44: 

“A large number of unintelligible statuses were 
recorded at Provincial Settlement and such terms 
as pattadar, bajyafti and chandnadar seem to 
have been used rather loosely and indiscrimi¬ 
nately. In this settlement we had to make care¬ 
ful enquiry to determine which tenants were 
entitled to chandna status under the Tenancy 
Act and which were holding under terms of a 
contract subject to the Transfer of Property 
Act. In the khas mahal areas the tenants hold 
under written leases & their rents are fixed only 
for the term of the leases; they are clearly pattar 
dars. A proposal to change their status to that 
of chandnadars by agreement in order to en¬ 
able their rents to be settled by Revenue Offi¬ 
cers at time of settlement was rejected by Gov¬ 
ernment. In the temporarily settled area it 
appeared from enquiry that most of the urban 
tenants are really chandnadars. Their descrip¬ 
tion in the last settlement khatian or terij 
generally includes this term, and they were also 
found to be so described in the revenue assess¬ 
ment reports. Their rents had been fixed for 
the period of the settlement. Even leases grant¬ 
ed after last settlement generally show the rents 
to be liable to alteration only at a new settle¬ 
ment. Such tenants come under the definition 
of chandna in the Tenancy Act. 

“It was generally found that tenants who had 
taken leases since last settlement had been 
given permanent right. Those who specially 
claimed this and proved it were recorded as 
lstimarari chandnadars or pattadars. But the 
ansence of the term istimarari does not neces¬ 
sarily imply that the tenant is holding on a 
temporary lease. 

“A few tenants even in the urban area were 
found with status sthitiban. Even when in¬ 
appropriate to the present nature of the hold¬ 
ing, this status was maintained, as no action 
had been taken to cancel it. 

“Under-tenants in various degrees are record¬ 
ed as darpattadar, daradarpattadars, darchand- 
naaar and daradarchandnadar, etc.” 

A scrutiny of the above extract reveals that the 
settlement authorities made careful enquiries with 
a view to determine whether such tenants were 
entitled to chandna status under the Orissa 
Tenancy Act or else whether they were merely 
pattadars holding the land under written leases 
from the Khasmahal subject to the provisions of 
the T. P. Act. Under-tenants under the pattadars 
were recorded as darpattadars. Thus in view of 
the restricted definition of ‘Chandnadar’ as given 
in the Orissa Tenancy Act the mere fact that 
defendants 1 and 2 were not recorded as chand¬ 
nadars in the last settlement is sufficient to snow 
that they are not chandnadars and consequently 
they are not tenants of any of the classes des¬ 
cribed in S. 4, Orissa Tenancy Act. 

(9) It w T as, however, urged that the settlement 
authorities were not concerned with the relation¬ 
ship between a pattadar and his under-tenant 
(described as a darpattadar) and that con¬ 
sequently the mere fact that the two widows 
of Natha Behera were shown as darpatta¬ 
dars in the settlement khatian (Ext. 4) would 
not be presumptive evidence of their status, it 
is true that the settlement authorities were not 
concerned with the right of a lessor and a lessee 
who are governed by the T. P. Act and the mer 
fact that the two widows of Natha Behera were 
recorded as darpattadars in the last settlement 
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would not necessarily attract the provisions of S. 
11713), Orissa Tenancy Act. and cast on the de- 
iendants the burden of proving that the entry 
was incorrect. But the settlement authorities 
were directly concerned with the question as to 
whether a holding was a chanuna holding and if 
-after due enquiry they did not record it as 
chandna it is decisive on the question that it is 
not a chandna holding in view of the special defi¬ 
nition of ‘Chandnadar’ as given in s. 3(3). For 
that limited purpose, the settlement authorities 
vyere bound to enquire into the status of the 
lessor and the lessee and consequently the record¬ 
ing of the status of defendants 1 and 2 as patta¬ 
dars and that of the two widows of Natha Behera 
as darpattadars would be cf great evidentiary 
value under S. 35, Evidence Act, though such en¬ 
tries may not be presumed to be correct under 
3. 117(3), Orissa Tenancy Act. There is practi¬ 
cally no evidence worth the name to show that the 
status cf Natha Behera was not that of a lessee 
under defendants 1 and 2 who themselves ad¬ 
mittedly obtained a lease from the Khasmahal. 
Hence, I would hold that neither defendants 1 
and 2 nor the two widows of Natha Behera were 
' tenants as described in the Orissa Tenancy Act 
and consequently the relationship between them 
: was merely that of a lessor and a lessee govern- 
' ed by the provisioas of the C. P. Act. 

(10) Mr. Das drew my attention to — ‘Bana- 
mali v. Padmalabha’, AIR 1951 Orissa 262 (A), 
where there are some observations to the effect 
that persons described as pattadars and darpatta¬ 
dars may, under some circumstances, be govern¬ 
ed by the provisions of the Orissa Tenancy Act. 
But if the facts of the case be carefully scruti¬ 
nised it will be clear that there was clear evid¬ 
ence to show that the disputed land was let out 
for the purpose of cultivation. In the present 

1 ease, however, not only is there no evidence to 
show that the pattadars (defendants 1 and 2) 
obtained the lease for the purpose of cultivation 
or else that they sub-let it to Natha Behera for 
the purpose of cultivation but there is also clear 
evidence of the defendants themselves to show 
that Natha Behera had constructed a building 
and was using the land for residential purpose. 
Hence, this case is clearly distinguishable from 
the case cited in — ‘AIR 1951 Orissa 262 (A)’. It 
-is time that the mere entry of the status of a 
! person as that of a ‘pattadar’ or ‘darpattadar’ is 
not conclusive on the question as to whether he 
will be governed by the provisions of the Orissa 
i Tenancy Act or by those of the T. P. Act and it 
jis always open to a Court on the evidence adduc¬ 
ed by the parties to hold that he comes within 
one of the classes of tenants as defined in S. 4(3) 
of the Act and is conseouently governed by the 
•provisions of that Act. But where there is clear 
evidence to show that the land was used for resi¬ 
dential purpose and not for agricultural purpose 
and there is no evidence to show that purpose 
for which the land was originally let out and 
where during the last settlement the settlement 
authorities after careful enquiries did not recog¬ 
nise the land as a chandna holding it is idle to 
contend that the provisions of the Orissa Tenancy 
Act would apply. 

(11) Both the Courts were, therefore, right in 
holding that the present case was not governed 
oy the provisions of the Orissa Tenancy Act and 
me plaintiff’s suit would not be barred by the 
special rule of limitation laid down in Sch. HI, 
Orissa Tenancy Act, even though the finding was 
•chat his predecessor-in-interest was dispossessed 
within about ten years of the institution of 
-the suit. 
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(12) I now take up the question of res judicata. 
In 1932 defendants 1 and 2 brought a suit (T. S. 
No. 47 of 1932) in the Court of the Munsif of 
Aska for ejecting the two widows of Natha Behera 
from the disputed property alleging that they 
were mere tenants-afi-wili and that they had been 
served with a registered notice to quit. The 
pleadings in that suit were not proved in the pre¬ 
sent litigation; but from the judgment of the 
Munsif (Ext. 3) it appears that Dura Bewa con¬ 
tested the suit on the following three grounds : 
(i) she was a permanent tenant and not a tenant- 
at-will and was consequently not liable to be 
evicted; (ii) no notice to quit was served on her; 
and (iii) the suit lor eviction must, in any case, 
fail as the permission of the superior landlord, 
namely, the Khasmahal was not obtained. Three 
specific issues were framed covering the three 
grounds. The question as to whether Dura Bewa’s 
status was of a permanent tenant or that of a 
tenant^at-will was discussed at some length and 
the Munsif held that she was not a tenant-at-will 
but a permanent tenant. As regards the service 
of notice (which was issue no. 2 ), he came to a 
finding that the service of notice was not prov¬ 
ed. He did not decide the third issue as to whe¬ 
ther the permission of the Khasmahal was neces¬ 
sary saying “so I need not give any finding on 
this issue as the first issue is sufficient to decide 
the case”. The first issue referred to by him was 
the issue as to whether the defendants were per¬ 
manent tenants or tenants-at-will. 

(13) A fair reading of the judgment of the 
Munsif (which was not taken up in appeal and 
is thus final) reveals that the main controversy 
between the parties in that litigation was whe¬ 
ther Natha Behera was a permanent tenant or 
a tenant-at-will. Evidence was led to show that 
the disputed land was originally let out for resi¬ 
dential purpose; there were old pucca houses on 
it and that subsequently a kutcha house was con¬ 
structed on the land and occupied bv Natha 
Behera for nearly thirty or forty years and that 
the annual rent payable was a fixed sum of Rs. 
3/3/-. The question as to whether notice to quit 
was validly served on the defendants was doubt¬ 
less decided on the assumption that even if the 
status of the defendants was not of a permanent 
tenant the plaintiff’s suit must in any case fail 
due to non-service of valid notice to quit. Mi*. Das 
urged that it was issue No. 2 which was the main 
issue in that litigation & that the question about 
the permanent status of the defendants was a mat¬ 
ter incidentally dealt with. I am, however, unable 
to accept this argument. In fact, the learned 
Munsif in the last portion of his judgment refus¬ 
ed to decide issue 3 saying that the first issue 
alone was sufficient for deciding the case thereby 
making it absolutely clear that in his opinion the 
issue as to whether the tenancy was permanent 
or not v/as the decisive issue in the case. 

(14) Mr. Das next relied on — ‘Midnapur 

Zamindari Co. Ltd. v. Naresh Narayan’, AIR 1922 
PC 241 (B); — ‘Ramaswami Reddi v. Marudai 

Reddi’, AIR 1924 Mad 469 (C) and — ‘Shankarlal 
v. Kiralal’, AIR 1950 PC 80 (D), in support of his 
argument that the previous decision would not 
operate as res judicata. His main point seems to 
be that once the issue on the question of valid 
service of notice was decided against the plain¬ 
tiffs in T. S. No. 47 of 1932 there was no point 
in their taking up the litigation, on appeal, to 
a higher Court inasmuch as even if they succeed¬ 
ed on the question about the permanency of the 
tenancy their appeal would fail on the question 
of valid service of notice. The question ultimately 
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depends on whether the permanency of the (16) Next it was 
tenancy was a matter directly and substantially Courts were wrong 

at issue m T. 3. No. 47 of 1932 and for that pur- ferabilitywSSfc 

po^e in the absence of the pleadings one has to nent tenancy. Both 

th H Judgment -. 1 have already shown footing that as Nat 
that the judgment indicates that this was the tenant he had unres 

mam issue in the case as expressed by the Court view was, however 

Judgment and decree were against when Natha Behera 

the plaintiffs in that suit (defendants in the pre- obtained lease of tl 

sent litigation) and they had. therefore, the right cessor-in-interest of < 

ol appeal They, however, did not care to file record. But the iud, 

an appeal against the judgment of the Munsif. in T. S. No. 47 of IS 

The three decisions on which Mr. Das has relied assumption that the 
aie clearly distinguishable. mencement of the *] 

I n "7 ‘AIR- 1922 PC 241 (B)’, the previous suit appellants, relied on 
for eviction was contested on two grounds : (i) dhar Prasad’, AIR : 
the defendants had occupancy right; and (ii) the of his argument tha 
suit was premature. The trial Court held that of the incidents of si 
the suit was premature but that the defendants ferability and the o 
had not occupancy right. The plaintiff took up show that the lessei 
the matter on appeal to the High Court and the his interest. But it 

defendants also filed a cross appeal against the decision was itself b 

finding of the lower Court to the effect that they in — ‘Ambica Prasa< 
did not have a right of occupancy in the land. 1916 Pat 194 (P), an< 
Both the appeal and the cross appeal were dis- Calcutta High Court 
missed. But notwithstanding the fact that the ‘Kamala Mayee v. £ 
defendants filed a cross appeal, their Lordships of Gal 431 (G). In all 
the Privy Council held that the finding of the was clearly stated i 
trial Court as regards the absence of an occu- tenancies of homeste 
pancy right of the defendants would not operate the coming into fore* 
as res judicata, inasmuch as, once they succeed- transferable is subje* 
ed on the plea that the suit was premature there tion, namely, that wf 
was no occasion to go further as to the finding tion of pucca buildir 
against them. may be assumed. In 

This decision was followed in — ‘AIR 1924 Mad from the recitals in 
469 (C)’. In that Madras case a suit for evic- 3) that there were or: 
tion was contested by a defendant on two the disputed land. r I 
grounds; firstly, that he had a permanent occu- is true that subse 
pancy right in the land and secondly, that there house on the land wJ 
was no valid notice to quit. The trial Court held Behera's family. But 
that the defendant had failed to establish his ed that pucca houses 
right of permanent occupancy but that the plain- in S and the tenancy 
tiff’s suit would in any case fail because no notice tenancy, transferabilit 

to quit was given. But as the decree was in of the exceptions pro 

favour of the defendant he did not prefer any sions themselves. He 

appeal. But the plaintiff filed an appeal which of the plaintiff cannot 

was dismissed by the District Judge on the 07) It was faintly 

ground that no notice to quit was given. The of the khasmahal waj 

District Judge did not decide the question as to ter Dura Bewa in 

whether the defendant established his claim to lower Court rightly r< 

right of permanent occupancy. Thus it was clear terms of the lease b< 

that the question as to whether the defendant the defendants are nc 

had a permanent right of occupancy though no evidence to show 

decided by the Munsif was practically left open Khasmahal was not < 

by the District Judge and also by the High Court was raised on this pc 

in second appeal and the litigation was disposed ts not a party to this 

of on the ground of failure to give proper notice to consider how far 

to quit. The question was clearly left open by transfer, 

the superior Courts and was not finally decided 08) For the aforesa 
so as to operate as res judicata. the appeal with costs. 

. . , _ _ . (19) MOHAPATRA J. 

(15) Similarly, — ‘AIR 1950 PC p. 80 (D)\ wifi 

not be of any material assistance to the appel- ■d/v.&.o. 
lants. In that decision it was held that when 
a suit was rejected under R. 11 of O. 7, C. P. C.. 
as non-maintainable on the preliminary ground 

that a valid notice under S. 80, C. P. C., had not A.I.R. 1954 ORISSA 
been issued any observations which the Court NARASIMHAM A 
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(16) Next it was contended that both the- 
Courts were wrong in assuming that free trans¬ 
ferability was one of the incidents of a perma¬ 
nent tenancy. Both the Courts proceeded on the 
footing that as Natha Behera was a permanent 
tenant he had unrestricted right of transfer. This 
view was, however, challenged. The exact date 
when Natha Behera or his predecessor in interest, 
obtained lease of the property from the prede¬ 
cessor-in-interest of defendants 1 and 2 is not on 
record. But the judgment of the Munsif (Ext. 
in T. S. No. 47 of 1932 seems to be based on the 
assumption that the lease was prior to the coxh- 
mencement of the T. P. Act. Mr. Das, for the- 
appellants, relied on — ‘Bansi Singh v. Chakra- 
dhar Prasad’, AIR 1938 Pat 569 (E), in support, 
of his argument that under the general law one 
of the incidents of such a tenancy was non-trans¬ 
ferability and the onus was on the plaintiff to 
show that the lessee had the right to transfer 
his interest. But it will be noticed that the said 
decision was itself based on certain observations 
in — ‘Ambica Prasad Singh v. Baldeo Lai’, AIR 
1916 Pat 194 (F), and on several decisions of the 
Calcutta High Court the latest of which was — 
‘Kamala Mayee v. Nibaran Chandra’, AIR 1932: 
Cal 431 (G). In all those decisions, however, it 
was clearly stated that the general rule that 
tenancies of homestead lands created prior to 
the coming into force of the T. P. Act are non- 
transferable is subject to one important excep¬ 
tion, namely, that where there has been an erec¬ 
tion of pucca buildings, right of transferability 
may be assumed. In the present case it is clear 
from the recitals in the judgment of 1932 (Ext. 

3) that there were originally two pucca houses on- 
the disputed land. There was also a pucca well. 

It is true that subsequently there was a kutcha 
house on the land which was occupied by Natha 
Behera's family. But where it is clearly establish-f 
ed that pucca houses originally stood on the hold-j 
ing and the tenancy is found to be a permanent! 
tenancy, transferability may be assumed in view*' 
of the exceptions provided in the aforesaid deci¬ 
sions themselves. Hence, the transfer in favour 
of the plaintiff cannot be attacked on this ground. 

(17) It was faintly argued that the permission 
of the khasmahal was not obtained to the trans¬ 
fer by Dura Bewa in favour of the plaintiff. The 
lower Court rightly rejected this argument. The 
terms of the lease between the Khasmahal and 
the defendants are not on record. There is also 
no evidence to show that the permission of the 
Khasmahal was not obtained. No specific issue 
was raised on this point and as the Khasmahal 
is not a party to this litigation it is unnecessary 
to consider how far it will be bound by the 
transfer. 

(18) For the aforesaid reasons I would dismiss 
the appeal with costs. 


I agree. 

Appeal dismissed- 
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might have made regarding the merits of the suit 
were of an incidental nature and would not ope¬ 
rate as res judicata in any subsequent suit bet¬ 
ween the parties. Here the position, however, 
differs fundamentally. The previous suit was not 
disposed of on any preliminary ground but was 
keenly contested and the question as to whether 
the tenancy was of a permanent nature or not 
was most important issue in that suit. Hence, 
the Privy Council decision would not apply. 


Haci Pratihari and another. Plaintiffs-Appel- 
lants v. Alekh Mohapatra and others, Defendants- 
Respondents. 

Second Appeal No. 415 of 1949, D8-12-1953, 
against judgment of Addl. Sub-J., Puri, D/- 20-7- 
1949. 

(a) Civil P. C. (1908), Ss. 148, 151, O. 32 R. 4 
— Conditional order dismissing appeal lor 
failure to deposit costs. 


1 
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Under the provisions of O. 32, R. 4(4), the 
Court has power to pass an order calling 
upon the appellants to deposit the costs of 
the minor respondents’ guardian. The Court 
in such cases has inherent power to make it 
a condition precedent for the non-compliance 
of which the Court can pass an order that 
the appeal should stand dismissed without 
reference to a Bench; otherwise further pro¬ 
ceedings in the appeal as against the minor- 
respondents would be unworkable and may 
lead to further complications. A peremptory 
order of such a nature is quite permissible 
in law. 1896-1 Ch 644; AIR 1923 Mad 154 
and AIR 1940 Pat 50, Rel. on. (Paras 5, 6) 

Anno: Civil P. C., S. 148 N. 2. 

1953 Mulla: S. 148 P. 470 N. “Act.Court” 

(3 Pts. extra in N. 2 to S. 148 in AIR Com. — 
Patna, Nagpur, Rangoon and Peshawar views on 
Pt. (u) and Patna and Oudh views on Pt. (v; 
not noticed in Mulla — 4 Pts. extra in Mulla;. 

Civil P. C., O. 32 R. 4 N. 9. 

1953 Mulla: O. 32 R. 4 P. 1045 N. “Sub-rule 4 
.litem” (Proposition lO) in Mulla is doubt¬ 
ful in view of AIR 1931 Mad 674 which is not 
noticed in Mulla — 2 Pts. extra in Mulla). 

(b) Specific Relief Act (1877), S. 15 — Contract 
to sell by member of Hindu joint family. 

The undivided interest of a coparcener of 
a Joint Mitakshara family under the School 
to which Orissa State belongs cannot be the 
subject-matter of alienation, be it for consi¬ 
deration or gratuitous. The plaintiffs in the 
suit for specific performance of contract for 
sale cannot obtain a decree for specific per¬ 
formance of contract to sell an undivided 
interest of a coparcener. AIR 1921 Mad 172 
(FB>, Distinguished. (Para 7) 

Anno: S. R. Act, S. 15 N. 4. 

H. Mohapatra. for Appellants: G. C. Das and 
P. C. Chatterjee, for Respondents. 


CASES REFERRED: 

(A) (1896) 1896-1 Ch 644; 65 LJ Ch 375 

(B) (V15) AIR 1928 Mad 154: 105 Ind Cas 
124 

<C) (V27) AIR 1940 Pat 50: 186 Ind Cas 870 
(D) (V8; AIR 1921 Mad 172: 44 Mad 605 (FB; 
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MOHAPATRA J.: 

This is an appeal against the judgment dated 
20-7-1949 of Sri S. K. Mohapatra, Additional Sub¬ 
ordinate Judge of Puri, confirming the decre® 
dated 8-9-1948 of Sri N. K. Das, Munsif of Puri, 
arising out of a suit brought by the plaintiffs ior 
specific performance of contract alleged to have 
been entered into between the plaintiffs and the 
original defendant 1 (Jagabandhu Mohapatra) as 
manager of the Hindu joint family consisting of 
himself, and his minor sons and nephews (de¬ 
fendants 2 to 8). 

Jagabandhu and Dinabandhu v/ere two brothers. 
Dinabandhu predeceased Jagabandhu in a state 
of jointness leaving his widow Suryarnani and his 
two minor sons (defendants 7 and 8). The ori¬ 
ginal defendants 2 t-o 6 are the sons of Jaga- 
bandhu who were minors at the first date of the 
contract, that is, 20-6-1942 but defendant 2 
attained majority in the meantime and defend¬ 
ant 1 < Jagabandhu) died during the oendency of 
the suit. The plaintiffs’ case is that the said 
Jagabandhu executed an agreement in favour of 
the plaintiffs on 20-6-1942 on a plain paper and 
received a sum of Rs. 50/- as advance of the con¬ 
sideration for the sale of a homestead land with 


a house thereon, the area of the homestead be¬ 
ing* .055 situate in the town of Puri. The consi¬ 
deration was settled at Rs. 800/-. 

On 30-9-1942 Jagabandhu purchased stamps 
worth Rs. 12/- and handed over the same to trie 
plaintiffs. On 18-6-1945 both defendant 1 and 
iiis son defendant 2 (who had by then attained 
majority; jointly executed a sale-deed in pursu¬ 
ance ox the aforesaid contract in favour of the 
plaintids. The sale-deed was executed by defen¬ 
dant 1 on his own behalf and on behalf of fits 
minor sons and nephews. The sale-deed in 
favour of the plaintiffs however could not be 
registered as tiie plaincifls loll ill and on account 
of other reasons. Thereafter Suryanican, aii 
mother guardian of defendants 7 and 8, execut¬ 
ed a sale-deed in favour of defendant 9 on 5-1- 
1946 for a consideration of Rs. 1000/- in respect- 
of half of the property and defendant 1 for self 
and as guardian of his minor sons and defend¬ 
ant 2 both executed a sale-deed in favour of de¬ 
fendant 10 on 23-1-1946 for a consideration of Rs. 
1100/- in respect of the other half ox the property. 

The plaintiffs have therefore brought the suit 
for specific performance of contract on the alle¬ 
gation that ihe Kabalas in favour of defendants 
9 and 10 are bogus transactions, or in any event 
they (defendants 9 ana 10; having notice of pre¬ 
vious contract the plaintiffs are entitled to a de¬ 
cree for specific performance against all the 
defendants. 

(2; The defence taken was that the contract 
for sale in favour of the plaintiffs was not bona 
fide and genuine and did not take place prior tc 
the Kabalas in favour of defendants 9 and 10. 

(3) Before the hearing of the appeal com¬ 
menced, a preliminary point was taken on be¬ 
half of the respondents by reference to previous 
order passed by this Court on 12-9-1950 that the 
present appeal could not proceed. The order 
dated 12-9-1950 is as follows: 

“We direct that the Deputy Registrar be ap¬ 
pointed the guardian of the minors. The 
plaintiffs must pay a sum of Rs. 20/12/- as 
guardian cost within two weeks hence, failing 
which the appeal shall stand dismissed as 
against minor respondents 2 to 6 without fur¬ 
ther reference to a Bench.” 

In fact the plaintiffs failed to comply with the 
present order and a subsequent order was passed 
by the Deputy Registrar on 27-9-19a0 to the effect 
that 

“Guardian's cost for minor respondents 2 to 6 
not having been deposited in time, appeal 
against the said minor respondents stands dis¬ 
missed in pursuance of Order No. 8, dated 12-9- 
1950.” 

Respondents 2 t-o 6 are minors and were repre¬ 
sented in the lower Court by a pleader guardian 
ad litem. The pleader guardian having intimated 
in an application by post to the Court on 22-6-1950 
that he might be excused from representing the 
minors in the High Court, the Registrar passed 
an order on 28-8-1950, at the request of the appel¬ 
lants for time to take necessary steps for change 
of guardian for the minor respondents 2 to 6, 
that failing compliance of necessary steps, that 
is, Court guardian may be appointed for the said 
minors on tiie appellants depositing Rs. 20/12/- 
as guardian’s cost—vide office note, D/- 19-8-1950 
—within ten days the case should oe placed before 
the Bench for orders. 

Accordingly the case was placed before tho 
Bench on 12-9-1950 and order No. 8, dated 12-9- 
1950, as quoted above, was passed. The respoa- 
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dents contention is that the appeal having been 
dismissed as against respondents 2 to 6 and as 
-he case arises out of a suit for specific perfor¬ 
mance of contract, the entire appeal must fail, 
or else it will lead to inconsistent decrees. 

(4) Mr. Mohapatra, appearing on behalf of the 
appellants, takes up the first point that the order 
j>Jo. 3 dated 12-9-1950 is without jurisdiction inas¬ 
much as the Court has no power to pass an anti¬ 
cipatory conditional order of dismissal. He fur¬ 
ther contends that the Court has no power to 
order the appellants to deposit costs for the 
guardian of the minors and to make it a condi¬ 
tion precedent for the appeal to proceed further. 
He argues that there is no provision of law autho¬ 
rising such an act of the Court. 

(5) To our mind, it is clear that under the pro¬ 
visions of O. 32. R. 4(4) the Court has power to 
i;pass an order calling upon the appellants to de¬ 
posit the costs of the minor guardian. The pre- 
• sent case, indeed, as we have indicated above, 

comes within the language of sub-cl. (4) of R. 4 
which runs as follows: 

“Where there is no other person fit and willing 
to act as guardian for the suit, the Court may 
appoint any of its officers to be such guardian, 
and may direct that the costs to be incurred by 
such officer in the performance of his duties as 
such guardian shall be borne either by the 
parties or by any one or mere of the parties 
to the suit, or out of any fund in Court in 
which the minor is interested, and may give 
directions for the repayment or allowance of 
such costs as justice and the circumstances of 
the case may require.” 

In the present case there was no other person 
' fit and willing to act as guardian of the minor 
respondents. Therefore the Court appointed the 
'Deputy Registrar as the guardian of the minors 
and in so appointing, they give the direction of 
calling upon the appellants to deposit Rs. 20/12/- 
as the costs for the guardian in the performance 
.of his duties as such guardian. Clearly, therefore, 
the Court is empowered under the law to pass 
'such an order calling upon the appellants to 
(make the aforesaid deposit. But the further ques¬ 
tion that remains is whether the Court can make 
the order as a condition precedent for further 
proceedings of the appeal to continue as against 
the minor-respondents. 

In our opinion, the Court in such cases has 
j inherent power to make it a condition precedent 
; for the non-compliance of which the Court could 
lpass an order that the appeal should stand dis- 
jmissed without reference to a Bench, otherwise 
-further proceedings in the appeal as against the 
| minor respondents would be unworkable and may 
'lead to further complications. If the costs of the 
guardian are not deposited, the Court cannot rea¬ 
sonably compel, due diligence on the part of the 
guardian of the minors in the conduct of the 
appeal on their behalf. This practice of passing 
peremptory order, that a party is to deposit a 
particular sum in accordance with the order pass¬ 
ed by the Court within a fixed time, failing which 
the appeal will stand dismissed without further 
reference to a Bench, is very v. r ell recognised in 
the Courts both in England and in India. 

We may in this connection refer to a decision 
in the case of — ‘Collinson v. Jeffery’, reported in 
1896-1 Ch 644 (A). A passage appearing in the 
judgment of Kekewich J. at page 647 is worth be- 
tng quoted in this connection : 

“There is another form of order available and 
appropriate where the Court thinks that severe 


terms should be imposed — namely, that on 

*ailure to do certain acts within a specified time 

then ‘the action do stand dismissed without fur¬ 
ther order’.” 

In that case before Kekewich J. in a redemption 
action an order was made giving the plaintiff 
leave to lodge the mortgage money in Court, and 
that, in default of such lodgment within two 
months from the date of this order, the action 
be dismissed with costs. Under a bona fide mis¬ 
take the plaintiff failed to lodge the money in 
Court until after two months fixed by the Court, 
it was held that notwithstanding the expiration 
of the two months, the action was not dead, but 
that the Court had jurisdiction, at the instance 
of the plaintiff, to extend the time limited by the 
order. 

Much significance was attached in that case to 
the absence ot the clause in that order “that the 
action do stand dismissed ‘without further orders’ 
Therefore, it was held that 

“it is comatose; it is moribund; but a final stroke 
is required to effect death. That final stroke 
has not been delivered, and therefore in my 
opinion, the application is properly made and 
the order asked for may be granted.” 

In that case, therefore, it was necessary to pass 
a final order of dismissal. But it clearly appears 
from that decision that a peremptory order of 
the nature of the present case is quite permissi¬ 
ble in lav/. 

This decision came up for examination before 
Odgers and Curgenven J J. in the case of — ‘Bala- 
krishna v. Parvathammal’, reported in AIR 1928 
Mad 154 (B), and the principle laid down there 
was fully approved. Curgenven J. observes as 
follows in the passage appearing at page 157: 

“It has not been contended before us that it is 
beyond the competence of a Court to pass an 
order allowing an application upon certain 
terms and providing that, if within the time 
allowed these terms are not complied with, the 
application shall automatically, and without fur¬ 
ther interposition by the Court, stand dismiss¬ 
ed. If any such contention were raised it could 
be met by a reference to a number of cases, 
English and Indian, where orders of this nature 
have been recognised by the Courts.” 

In that case, an order was passed allowing an 
application upon certain terms and providing 
that if within the time allowed those terms are 
not complied with, the application shall auto¬ 
matically, and without further interposition by 
the Court, stand dismissed. Their Lordships in 
the face of that order observed that they had no 
power to further extend the time fixed by the 
Court. 

(6) A similar point for extension of time under 
the provisions of S. 148. Civil P. C., arose in the 
case of — ‘Surajmal v. Bhubaneswar’, reported 
in AIR 1940 Pat 50 (C). There the Court de¬ 
creed the plaintiff’s suit and ordered to piy defi¬ 
cit court-fees in the following terms : 

“The plaintiffs must file deficit Court-fees with¬ 
in a fortnight from to-day otherwise the suit 
will be dismissed.” 

It W 2 S held that final order had not been passed 
in the suit and so the Court having still retain¬ 
ed control over the proceeding had jurisdiction to 
accept the deficit court-fees after the period fixed. 

It is to be noted that the above mentioned cases 
reported in — ‘(1896) 1 Ch G44 (A)’ and — ‘AIR 
1S28 Mad 154 (B)\ were fully considered and the 
principle laid down was approved. 
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Fazl Ali J. (as he then was) quoted with 
approval the passage from tne Chancery Division 
case which we have quoted above. But while 
accepting the principle laid down in those two 
cases their Lordships (Harries C. J. and Fazl Ali 
J.) distinguished the case before them that the 
order in that case was not of a peremptory 
nature to mean that the suit had to be dismiss¬ 
ed automatically without further reference to tne 
Court but that a final order of dismissal had to 
be passed. On a discussion of the above three cases, 
it is clear to us that it is a well recognised prin¬ 
ciple, both in England and in India, that the 
1 Court has got power to pass such a peremptory 
order calling upon a party to make a deposit or 
to do some other acts within a particular time 
failing which the action before the Court may 
1 stand dismissed without further reference to a 
Bench. The Order No. 8 dated 12-9-1950, there¬ 
fore, is legal one! within the powers of the Court, 
we should also refer to a passage appearing at 
page 481 of 12th Edition of Mulla’s Civil Proce¬ 
dure Code wherein it is laid down that the Court 
has inherent power 

“to strike off tne defence and proceed ex parte 
where a suit is adjourned on the conditions 
that the defendant should pay the costs of the 
adjournment within a prescribed period and he 
fails to do so.” 

This may be taken by way of analogy and a 
parallel case. 


parcener’s interest. And even in Bombay and 
Madras, where the law allows such an aliena¬ 
tion, the Court, it is submitted, should not de¬ 
cree such periormance. The reason is that such 
alienations are ‘inconsistent with the strict 
theory of a joint and undivided Hindu family 
and the law as established in Madras and Bom¬ 
bay has been one of gradual growth, founded 
upon the equity which a purchaser for value 
has to be allowed to stand in his vendor’s 
shoes’.” 


The view of the Madras High Court as express¬ 
ed in the Full Bench decision reported in the case 
of — ‘Ealuswami v. Lokshmana Aiyar’, Ain. 1921 
Mad 172 CD), is that in Madras in such a case, 
S. 15, Specific Relief Act, may apply and the 
Court may pass a decree in respect of the inte¬ 
rest oi one or more of the coparceners relying on 
the position that in Madras the interest of a co¬ 
parcener is alienable. Bat the position of law of 
alienation in respect of the undivided interest of 


a coparcener in cur province is entirely different. 
The plaintiffs cannot place reliance cn the provi¬ 


sions cl S. 15. 


(8) In conclusion, therefore, the preliminary 
point taken on behalf of the respondent must 
preva and the appeal, therefore, fails and is dis¬ 
misses with costs. 

(9) NARASIMHAM J. : I agree. 

B/D.H.Z. Appeal dismissed. 


(7) Tne next point raised by Mr. Mohapatra 1 
by referring us to the proviso* of S. 15, Specific 
Belief Act, which runs as follows : 

“Where a p- rty to a contract is unable to per¬ 
form the whole of his part of it, and the part 
which must be left unperformed forms a consi¬ 
derable portion of the whole, or does not ad¬ 
mit of compensation in money, he is not entitl¬ 
ed to obtain a decree for specific performance. 
But the Court may, at the suit cf the other 
parly direct the party in default to perform 
specifically so much of his part of the contract 
as he can perform, provided that tne plaintiff 
relinquishes all claim to further performance, 
and all right to compensation either for the 
deficiency, or for the loss or damage sustained 
by him through the default of the defendant.” 

At the outset he undertakes to pay the entire 
consideration it he is allowed a decree in respect 
of the share of 'respondent 1 alone. It also 
appears that the part which must be left unper¬ 
formed forms a considerable portion of the whole. 
The present case might have come within the 
language o( S. 15 and there would be some force 
in the contention of Mr. Mohapatra but for the 
.position that here the contract is being enforced 
against a member of a joint family. It is very 
j well known that the undivided interest of a co¬ 
parcener of a joint Mitakshara family under the 
J School to which v/e belong cannot be the subject 
■ matter of alienation be it for consid:ration * or 
I gratuitous. In view of this settled position, the 
.plaintiffs in the present suit cannot obtain a de¬ 
cree for specific performance of contract to sell 
. undivided iTer^t of a coparcener, i.e., the in- 
, terest of defendant 1. 

We would simply quote a passage from the 
Indian Contract and Specific Relief Act, Seventh 
Edition, by Pollock and Mulla at p. 676 : 

“It is submitted that in Bengal and the United 
Provinces where the law docs not recognise an 
alienation by a Hindu coparcener of his un¬ 
divided coparcenary mtereo... fciU ..pe^.m ,jq luz 


mance should be decreed in respect of a 
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NARASIMHAM J. 

K. Naik, O. L. Puri Bank Ltd., Petitioner v. 
Jitendranath Das, Opposite Party. 

Execution Case No. 29 of 1953, D/- 1-12-1953. 

(a) Banking Companies Act (1949), S. 45-B (1) 
—- Provincial Insolvency Act (1920), S. 4(1) — 
Distinction between. 

Section 45-B (1), Banking Companies Act. is 
very similar in language to S. 4(1), Provincial 
Insolvency Act, with two important distin¬ 
guishing features. Firstly, the opening words 
of S. 453 (1) make it absolutely clear that 
even the provisions of the Provincial Insol¬ 
vency Act must give way before the provisions 
of the Banking Companies Act, Again, while 
3. 4.(1) of the Provincial Insolvency Act is 
limited to questions which may ‘arise in’ any 
case of insolvency, S. 45-B (1) is wider and 
refers to questions which may ‘relate to or 
arise in ‘the course of the winding up of the 
banking company.’ (Para 5) 

(b> Banking Companies Act (1949), as amended 
by Act 29 of 1950), Ss. 45A and 45B (1) — ‘Matter 
relating to the winding up’. 

The question as to whether a debtor of a 
banking company under liquidation should be 
adjudged an insolvent and should get the 
protection of the insolvency law is a matter 
relating to the winding up of the banking 
company and consequently, the High Court 
alone has exclusive jurisdiction under Ss. 45A 
and 45B (1) to decide this question and all 
other questions arising out of the same. The 
District .Judge as an insolvency Court has no 
jurisdiction to entertain the petition of the 
judgment-debtor. Hence, no question of grant¬ 
ing permission to the judgment-debtor to pro¬ 
secute his petition before the insolvency Court 
arises. AIR 1952 Eom 223; AIR 1952 Cal 506 
(SB) and AIR 1953 Punj 145, Rel. on; AIR 
1953 Punj 256, Distinguished. (Para 10) 
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Sections 45A and 45B were inserted by the 
amending Act of 1950 with the main object of 
com erring even extra-territorial jurisdiction on 
a High Court so that all claims by a banking 
company against its debtors may be realised 
as soon as possible. For that purpose, exclusive 
jurisdiction was conferred on the High Court 
and on no other Court in respect of any mat¬ 
ter relating to the realisation of the assets of 
the banking company. It will not only be 
opposed to the scheme of the amending Act 
but it will also materially affect speedy reali¬ 
sation of the assets of a banking company 
under liquidation if the various debtors of that 
company are given leave by the High Court to 
prosecute their petitions for insolvency in the 
various District Courts. (Paras 4, 6, 7) 

U. N. Rath, for Petitioner; H. C. Mukherjee, for 
Opposite Party. 

CASES REFERRED: Paras 

(A) (V39) AIR 1952 Bom 223: ILR (1952) 

Bom 873 8 

(B) (V39) AIR 1952 Cal 506: 

56 Cal WN 92 (SB) 9 

(C) (V40) AIR 1953 Punj 145: ILR (1952) 

Punj 349 9 

(D) (V40) AIR 1953 Punj 256: 54 Pun LR 308 9 

ORDER: This is an execution petition filed by 
the official liquidator of Puri Bank Ltd. (v/hich is 
Banking Company) against one Sri Jitendranath 
Das against whom an ex parte decree was ob¬ 
tained by the liquidator on 17-1-1951 in M. S. No. 
25 of 1951. When the notice under Order 21, R. 
22, C. P. C. was served on the judgment-debtor 
the latter filed two petitions stating that he had 
already filed a petition before the District Judge 
of Mayurbhanj for being adjudged an insolvent 
and requesting this Court to grant him permis¬ 
sion under Section 171, Companies Act. read with 
Section 2, Banking Companies Act, 1949, to pro¬ 
ceed with the said insolvency petition at Bari- 
pada. On behalf of the liquidator, however, an 
objection was taken to the filing of such an in¬ 
solvency petition by the judgment-debtor and it 
was urged that under Section 45A, Banking Com¬ 
panies "Act. 1949, as amended by the amending 
Act of 1950 (Act 20 of 1950) this Court alone had 
jurisdiction to entertain the insolvency petition 
of the judgment-debtor. 

(2) The sole question for decision now is whe¬ 
ther a ‘Banking Company’ under liquidation is a 
decree-holder, its judgment-debtor is entitled to 
prosecute his petition for insolvency before a Dis« 
trict Court with the permission of this Court or 
else whether this Court alone has jurisdiction to 
entertain such a petition. 

(3) The relevant sections for this purpose are 
Sections 45A and 45B, Banking Companies Act, as 
amended in 1950. They are as follows: 

“Part IIIA 

Special provisions for speedy disposal of wind¬ 
ing up proceedings. 

45A. Court defined:— In this Part and in Part 
III, ‘Court means the High Court exercising 
jurisdiction in the place where the registered 
office ox the banking company which is being 
wound up is situated or in the case of a bank¬ 
ing company incorporated outside India which 
is being wound up, where its principal place of 
business is situated, and notwithstanding any¬ 
thing to the contrary contained in the Indian 
Companies Act, 1913 (7 of 1913), or in any noti¬ 
fication, order or direction issued thereunder or 
in any other law for the time being in force, 
no other Court shall have jurisdiction to enter- 
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tain any matter relating to or arising out of 
the winding up of a banking company. 

45B. Power of Court to decide all claims by or 
against banking companies: 1. Notwithstand¬ 

ing anything to the contrary contained in the 
Indian Companies Act, 1913 (7 of 1913), or in 
any ocher law for the time being in force, the 
Court shall have full power to decide all claims 
made by or against any banking company in¬ 
cluding claims by or against any of its 
branches in India) and all questions of priori¬ 
ties and all other questions whatsoever, whe¬ 
ther of law or fact, which may relate to or 
arise in the course of the winding up of the 
banking company coming within the cognizance 
of the Court”. 

This Court is undoubtedly the Court as defined 
in Section 45A of the Act mentioned above. That 
section says that no other Court shall have juris¬ 
diction ‘to entertain any matter relating to or 
arising out of the winding up of a banking com¬ 
pany’. The Puri Bank Ltd. is now being wound 
up and the question is whether the petition for 
being adjudged an insolvent filed by a judgment- 
debtor of the banking company is a matter ‘re¬ 
lating to or arising out of’ the winding up of the 
company. It was rightly conceded by the learn¬ 
ed Counsel for the liquidator that such a peti¬ 
tion under the Insolvency Act will not be a 
matter ‘arising out of’ the winding up proceed¬ 
ings. But he urged that it will be a matter ‘re¬ 
lating to’ the winding up proceedings inasmuch 
as the expression “relating to” is wider than the 
expression ‘arising out of’. 

(4) I am inclined to accept this argument. The 
primary object of the winding up of a banking 
company is to ensure speedy realisation of the 
assets so as to effect an equitable distribution 
amongst the various creditors of that company. 

In fact, the heading of Part IIIA which was in¬ 
serted in the Banking Companies Act, 1949, by 
the amending Act of 1950 (under which Sections 
45A and 45B are found) is as follows: “Special 

provisions for ‘speedy’ disposal of winding up pro¬ 
ceedings.” 

Section 45A seems to have been thus specially 
enacted with a view to ensure ‘speedy disposal of 
winding up proceedings’ by conferring on the 
High Court exclusive jurisdiction in respect of 
all matters relating to the winding up of a bank¬ 
ing company notwithstanding anything to the 
contrary under any lav/ for the time being in 
force. Hence, if the'debtors of a banking com¬ 
pany are permitted to prosecute their petitions 
for insolvency in the various District Courts with¬ 
in their jurisdiction the result would be that the 
winding up proceedings in the High Court may 
be brought to a complete standstill by the debtors 
applying to their respective District Courts under 
the provisions of the Provincial Insolvency Act 
and obtaining interim protection. 

One of the main objects of the insolvency law 
is to give protection to a person who is adjudged 
an insolvent against his creditors by vesting all 
his property in the Court and conferring exclu¬ 
sive jurisdiction on the Insolvency Court to 
realise his assets and make an equitable distribu¬ 
tion of the same amongst his creditors. Section 
4, Provincial Insolvency Act, confers exclusive 
jurisdiction on the Insolvency Court to decide all 
questions whether of title or priority, or cf any 
nature whatsoever and whether involving matters 
of law or of fact v/hich may arise in any case or 
insolvency. As soon as a petition for being ad¬ 
judged an insolvent is filed, if the Court admits 
the petition, it may under Section 20 of that Acu 
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appoint an interim Receiver to take charge of the 
assets and also grant the petitioner interim, pro¬ 
tection against arrest and detention in civil 
.prison. Hence if the Insolvency Court is also 
given concurrent jurisdiction ni respects of the 
insolvency petition of a judgment-debtor of a 
hanking company the Receiver appointed by the 
Insolvency Court will take charge oi ail his assets 
even at the interim stage and thereby hold up 
the winding up proceedings in this Court until 
the insolvency proceedings terminate in due 
course. There will thus be not only inordinate 
delay in the disposal of winding up proceedings 
but the effective functioning of this Court lor 
the purpose of realisation of the assets of the 
(banking company would be seriously jeopardised. 

(5) It will be noticed that sub-section (1) of S. 
45B, Banking Companies Act, gives similar exclu¬ 
sive jurisdiction to the High Court in respect of 
any question relating to or arising in the course 
of the winding up of a company. This section is 
very similar in language to Section 4 (1), Provin¬ 
cial Insolvency Act, with two important distin¬ 
guishing features. Firstly the opening words of 
Section 45B (1) are ‘Notwithstanding anything to 
the contrary contained in the Indian Companies 
Act, 1913 (7 of 1913) or in any other law lor tne 
time being in force’. These opening words make 
it absolutely clear that even the provisions of the 
Provincial Insolvency Act must give way before 

•the provisions of the Banking Companies Act. 
Again, while Section 4 (i), Provincial Insolvency 
Act, is limited to questions which may ‘arise in' 
any case of insolvency. Section 45B (1) is wider 
and refers to questions which may relate to or 
arise in’ the course of the winding up of the 
banking company. It thus seems clear that 
when tne Legislature amended the Banking Com¬ 
panies Act by inserting Sections 45A and 45B they 
intended to confer exclusive jurisdiction on the 
High Court notwithstanding any provision in the 
Provincial Insolvency Act in respect of any 
.matter relating to the winding up of a banking 
•company. 

(6) In an insolvency proceedings the first ques¬ 
tion for determination by the Insolvency Courtis 
whether the debtor has committed an act of in¬ 
solvency as described in Section 6, Provincial In¬ 
solvency Act. The same question will arise for 
consideration before the High Court in a wind¬ 
ing up proceeding of a banking company if that 
debtor happens to be a debtor of the banking 
company. This Court has to decide whether it 
is worthwhile continuing the execution proceeding 
against that debtor in view of his inability to pay 
debts or in view of his having committed other 
acts of insolvency. Moreover, even after coming 
to a decision on this point, this Court has to take 
•charge of his assets and then decide whether the 
banking company or the other creditors of that 
debtor should be given priority so far as distribu¬ 
tion of his assets are concerned. Section 45B (1) 
\ expressly confers exclusive jurisdiction on this 

Court to decide ‘all questions of priorities’ in res¬ 
pect of all claims made by or against a banking 
company. Hence this Court alone has exclusive 
; jurisdiction to decide whether the banking com¬ 
pany should be given preference over other cre¬ 
ditors of the debtor. This pow T er cannot be pro¬ 
perly exercised, if the Insolvency Court is also 
given concurrent, powers to take charge of his 
i assets. 

(7) It was. however, urged that if leave Is given 
to the debtor of a banking company under S. 171, 
Companies Act, to prosecute his insolvency peti¬ 
tion before the District Judge most of the diffi¬ 


culties anticipated would be solved. This argu¬ 
ment, however, overlooks the primary object of 
the insertion of Part liiA in the Banking Com¬ 
panies /Vet by the amending Act of 1950. In the 
original unamended Act oi 1949 it was stated in 
Section 2 that the provisions of that Act were 
in addition to the provisions of any other law lor 
the time being in force, that is to say, they were 
intended to supplement the existing lav/ relating 
to insolvency and other allied matters. 


But the amending Act of 1950 conferred exclu¬ 
sive jurisdiction on the Hign Court under Sections 
45 a and 45B (.1). It will not only be opposed 
to the scheme of the amending Act but h will 
also materially affect speedy realisation oi the 
assets oi a banking company under liquidation 
li the various debtors of mat company are given 
leave by tins Court to prosecute their petitions 
jloi* insolvency in the various District Courts. It 
seems to me that Sections 4oA and 45B were in¬ 
serted oy the amending Act of 1950 with the 
main object of conierring even extraterritorial 
jurisdiction on a High Court so that ail claims 
by a banking company agamst its debtors may 
be realised a^> soon as possible. For mat purpose 
exclusive jurisdiction, was conferred on this Court 
and on no other Court in respect of any matter 


relating to the realisation Oi the assets oi the 
banking company. The solvency of a debtor of 
a banking company and the question as to whe¬ 
ther he snould oe given protection under the in¬ 
solvency law are matters so intimately connected 
with tne realisation of the assets of the banking 
company that it may be fairly inferred that they 
‘relate to the winding up’ of the company. 


<"3) In — ‘Associated Banking Corporation of 
India Lid. v. Nadaralii Kassambhai and 
Company’, AIR 1952 Bombay 223 (A) while 

construing Section 45A it was held that the ex¬ 
pression “relating to the winding up” is much 
wider and much more extensive than the expres¬ 
sion ‘arising out of the winding up’ and that a 
suit filed by an official liquidator to recover a 
ciaim due to a banking company from its debtor 
is a matter relating to the winding up of a bank¬ 
ing company and that the High Court alone has 
exclusive jurisdiction to decide that suit. In that 
decision also, it was pointed out that one of the 
main functions in the winding up proceeding was 
to consider what were the possibilities of recover¬ 
ing the debts, what costs were likely to be incurr¬ 
ed and whether from every point of view it was 
advisable to prosecute the claim. 

It was also pointed out that the sole purpose 
and the whole object of the amending Act was 
to wind up the banking companies as expediti¬ 
ously as possible and that the legislature must 
nave intended that the assets should be realised 
as quickly as possible. Hence, if the debtors of 
a banking company are given permission to apply 
in the various insolvency Courts of the State 
lor being adjudged insolvents and the liquidator 
of the company is thus made a party in all these 
Courts he will have to wait indefinitelv until the 
insolvency proceedings terminate and rateable dis¬ 
tribution of the insolvent’s assets amongst his cre¬ 
ditors is made. Any construction of Ss. 45A and 
45B which would lead to an indefinite protrac¬ 
tion of such winding up proceedings will be clear¬ 
ly opposed to the plain intention of the Legisla¬ 
ture and also to the language used in the Act. 


(9) In —‘Jadunath v. Bank of Calcutta Ltd’ 
AIR 1952 Cal 506 (SB) (B), it was held that the 
test to be applied in deciding whether a particular 
proceeding arises ‘in the course of’ the winding 
up proceeding is that if at any stage of the pro- 


142 Orissa Gangadhak v. Dindatal (Panigrahi G. J.) 

ceedmg the liquidator becomes a party to it it (b) Hindu Law — ] 
arises m the course of the winding up proceeding. ration — liight to nroi 
Hence, an insolvency proceeding by a debtor of l n order tn „ , , 

the company would necessarily arise in the course ceased to be inint 1 

of the winding up proceeding of the company in- separation b fn J ?™h 

asmuch as the liquidator must as one of the ere- topartibie e^tate st 

ditors oi the debtor be impleaded as a party in „ stl 

the insolvency proceeding itself. I would in this gwernldthe 

connection reier to - 'Discount Bank oi India v. cable to such or™ 

Triloia Nath AIR 1953 Punj 145 (C), where also rights which a coo 

Ss. and 45B and S. 11 of the amending Act i n a joint 
came up for consideration. &e 

Doubtless, in a later Punjab decision reported by survivorship still 
111 ‘Discount Bank of India Btd. v. A. N. Misra’, The riehf nf thp < 

AIR 1953 Punj 256 (D), a somewhat narrow con- 0 f being 8 renounced" 

struction was put on the expression ‘relating to therefore necessarv t 

or arising out of occurring in S. 45A and it was the part o?The senar 
held that an appeal filed against a banking com- to i^nounce'his riel 
pany prior to the commencement of the winding estate- and mere sen- 

up proceeding oi the company will not be a matter ship or division of' 

relating to or arising out of the winding up pro- cannot bv themselves 
ceeding. This decision is of a single Judge and as of ^ 

on iaecs it is distinguislfiablG from tlic pfcsci?*# perty; 1932 PC 2 

case it is unnecessary to consider how far it is Rel on. Case-law 
correct. „ r . / 

/.« r ^ . Where therefore tf 

(10) I am, therefore, of the view that the ques- established in a cas« 

tion as to whether a debtor of a bankmg com- brother took some pr 

pany under liquidation should be adjudged an in- and were in separate 

solvent and should get the protection of the in- perty for about 20 

solvency law is a matter relating to the winding alleged chat the imp 

up of the banking company and consequently, this subject-matter of parti 

Court alone has exclusive jurisdiction under their father or that A 

Sections 45A and 45B (1) to decide this question to succeed to the impc 

and all other questions arising out of the same. took his share in the p 

The District Judge of Mayurbhanj as an insol- Held that A bein^ i 

vency Court has no jurisdiction to entertain the joint in regard to the 

petition of the judgment-debtor. Hence, no could not be said to 

question of granting permission to the judgment- birthright to claim the 

debtor to prosecute his petition before the insol- survivorship 

vency Court arises and the prayer for such per¬ 
mission is rejected. M. S. Rao, for Appel 

(11) Let a copy of this order be sent to the Respondents. 

District Judge of Mayurbhanj who should return CASES REFERRED: 
the insolvency petition to the debtor for presenta- (A) (’82) 4 Mad 250 
tion before this Court. <B) (’05) 32 Ind App 261 

B/K.S.B. Application rejected. <'67-69 > 12 Moo Ind i 


A. I. R. 

- Sepa- 
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Gangadhar, Appellant v. Dindayal and another. 
Respondents. 

Second Appeal No. 341 of 1949, D/- 13-11-1953, 
from decision of Dist. J., Sambalpur, D/- 25-4-1949. 

(a) Hindu Law — Impartible estate — Succes¬ 
sion — Unprotected thikedars — Applicability of 
S. 109, C. P. Land Revenue Act (C. P. Land 
Revenue Act (2 of 1917), S. 109). 


[O) Hindu Law — Impartible property _ Sen 

ration - Right to property when lost. 

In order to establish that a family has 

be J0int 11 ls not sufficient to show 
sepai ation in food and worship merely. The 

impartible estate still retains its character of 
joint family property and its devolution is 
governed by the general Mitakshara law appli¬ 
es 16 .. to such property. Though the other 
rights which a coparcener acquires by birth 
m a joint family property no longer exist, 
the birthright of the senior member to take 
by survivorship still remains. (Para 6) 

The right of the senior member is capable 
of being renounced or surrendered. It is 
tnerefore necessary to prove an intention on 
the part of the separate member of the family 
to renounce his right of succession to the 
estate; and mere separation in food and wor¬ 
ship or division of the partible properties 
cannot, by themselves, constitute renunciation 
of the right to succeed to the impartible pro¬ 
perty: AIR 1932 PC 216 and AIR 1934 PC 157, 
Rel. on. Case law referred. (Para 6) 

Where therefore the only thing that was 
established in a case was that A and his 
brother took some property from the family 
and were in separate enjoyment of that pro¬ 
perty for about 20 years and it was not 
alleged that the impartible estate was the 
subject-matter of partition and was allotted to 
their father or that A had renounced his right 
to succeed to the impartible property when he 
took his share in the partible property; 

Held that A being the eldest son was still 
joint in regard to the impartible property and 
could not be said to have surrendered his 
birthright to claim the impartible property by 
survivorship. (Para 8> 

M. S. Rao, for Appellant; B. Mohapatra, for 
Respondents. 

CASES REFERRED: Paras 

(A) (’82) 4 Mad 250 4 

(B) (’05) 32 Ind App 261: 28 Mad 508 . 4 

(C) (’67-69) 12 Moo Ind App 523: 3 Beng 

LR 13 (PC) 4 

(D) (’61-63) 9 Moo Ind App 539: 2 WR 31 (PC) 4 

(E) (’69-70) 13 Moo Ind App 113: 3 Beng LR 

41 (PC) 5 

(F) (’69-70) 13 Moo Ind App 333: 13 WR 21 (PC) 5 

(G) (’73) 5 Ind App 61: 1 Mad 312 (PC) 5 

(H) (’88) 15 Ind Apo 51: 10 All 272 (PC) 5, 6 

(I) (’99) 26 Ind App 33: 22 Mad 383 (PC) 5, 6 

(J) (V5) AIR 1918 PC 81: 45 Ind App 

143 (PC) 5, 6 

<K) (V8) AIR 1921 PC 62: 43 Ind App 195 (PC) 6 

(L) (V15) AIR 1928 PC 63: 55 Ind Apo 114 (PC) 6 

(M) (V19) AIR 1932 PC 216: 59 Ind App 

331 (PC) 6 


Succession to impartible property is governed 
by the ordinary Hindu law of succession 
applicable to partible property, except to the 
extent modified by custom. (Para 3) 

It is also settled law that when impartible 
property passes by survivorship from one line 
to another, it devolves not on the coparcener 
nearest in blood, but on the nearest copar¬ 
cener of the senior line: 4 Mad 250 and 28 
Mad 508 (PC), Ref. (Para 4) 

Section 109, C P. Land Revenue Act, does not 
apply to the case of succession to unprotected 
Thikadari villages. Even the principle em¬ 
bodied in S. 109 which is a statutory enact¬ 
ment not based on custom does not apply to 
the case. (Para 3) 


(N) (V21) AIR 1934 PC 157: 61 Ind App 286 (PC) 7 

PANIGRAHI C. J.: 

The litigation giving rise to this second appeal 
has had a chequered career. The plaintiffs sued 
for a declaration that the registration of defen¬ 
dant No. 1 as the thikadar of village Jhidki in 
Tahsil Nawapara is contrary to law and that 
plaintiff No. 1, Gangadhar Kumbhar (.who is the 
appellant before us) is entitled to be the sole thi¬ 
kadar of the village which forms the subject- 
matter of the suit. The plaint allegations are 
that the father of the parties, the deceased 
Bhakti Kumbhar, was the last recorded thikadar 
of the village and that Gangadhar plaintiff 1 
and Dinabandhu father of plaintiff No. 2 are the 
sons of the deceased Bhakti Kumbhar by his first 
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wife and that the defendants Dinadayal and senior member to take by survivorship, it is 
Kaiana are the illegitimate sons of Bhakti against this judgment of reversal that the plam- 
through a mistress kepi by him. tiff No. 1 has come up in appeal. 


It is further alleged that the village Jhidki hav¬ 
ing been carved out of the impartible Khariar 
estate is inalienable and impartible and that suc¬ 
cession is regulated by the ruie of primogeniture. 
Gangadhar being the eldest son of the senior- 
most line claims to have succeeded by survivor¬ 
ship to the thikadari interest, to the exclusion of 
the other sons of the deceased Bhakti. The de¬ 
fendants resist this claim on the ground that the 
plaintiffs had separated from the family and were 
living as divided members at the time of the death 
of Bhakti. The defendants also allege that they 
are the legitimate sons of the third wife of Bhakti 
and were living joint with him at the time of his 
death. It is accordingly claimed that they are 
entitled to succeed iO the thikadari tenure under 
S. 109, Central Provinces Land Revenue Act (C. 
P. Act II of 1917). The revenue authorities up¬ 
held the claim of the defendants relying on the 
aforesaid Section and directed that Dindayal 
should be registered as thikadar of the village in 
preference to the plaintiff. 

(2) Two of the issues raised in the court of first 
instance need only be considered in this appeal, 
namely, 

(1) whether the plaintiffs had been separate 
from tne defendants and Bhakti and defen¬ 
dants were living joint in all resx^ects as 
alleged? 

and (2) Has the suit property devolved upon 
the defendants by law of survivorship as 
alleged? 

The trial court found that the defendants were 
the legitimate sons oi Bhakti and that the plain- 
tifis had been living divided from their father. 
It was further held that succession to the suit 
property was governed by the law of primogeni¬ 
ture as, admittedly, the thikadari interest was 
impartible. 

In the opinion of the trial court the Hindu 
Law of succession was modified bv S. 109, Central 
Provinces Land Revenue Act, 1917 and the defen¬ 
dants were entitled to succeed to the tenure in 
preference to the plaintiils. The suit was accord¬ 
ingly dismissed. On appeal the learned District Judge 
while upholding the findings of the trial Judge on 
the issue of the illegitimacy of the defendants 
and the divided status of the plaintiffs was of the 
view that S. 109, Central Provinces Land Revenue 
Act was not applicable to the facts of the case 
as thao Section governed succession to protected 
thikadari tenures and had no application to the 
facts of the present case which related to an un¬ 
protected thikadar. The learned District Jud R, e, 
therefore, framed an additional issue, set aside 
the judgment of the trial court and remanded 
the suit ior a iresh trial. The additional issue 
framed was as follows: 

“What is the rule of succession that prevails in 

tile case of an ordinary thikadari interest?” 

On the re-hearing of the suit by the learned Sub¬ 
ordinate Judge, Sambalpur, additional evidence 
was adduced by both parties regarding the custom 
thru prevailed in the case of succession to thikadari 
interests. The learned Subordinate Judge held, on 
a consideration of the evidence, that plaintiff 

fJP* 1 ^ he eldest son > was entitled to get 

the suit thikadari tenure after the death of Bhakti 

and passed a decree in his favour. This judg¬ 
ment was. however, reversed by the lower appel¬ 
late court on the view that the plaintiff having 
separated from his father had lost his right as a 


(3) The concurrent findings oi fact of the Courts 
below are tnat the plaintiff was living divided 
from his fatner at tne lime of his death; that 
the late Bhakti Kumbhar was an unprotected 
thikadar of the suit village which, admittedly, is- 
impartible; that the suit village was joint family 
piopeity in tne hands oi Bnakti and haci not been 
the subject-matter of partition among the mem¬ 
bers of the family at any time 

Air. Mohapatra learned counsel for the respon¬ 
dents, attempted to raise a new question of iact 
before us, namely that it had not ueen Droved 
that the suit village was the ancestral property 
of the parties. It had been assumed througnour 
that the property belonged to the family though 
the manner in which and the time when tne 
property was acquired for the family were 
differently stated by the parties. According to the 
plaintiff the property was acquired during their 
grandfather’s liieiime, while according to the de¬ 
fendants it was acquired by Bhakti himself. It is. 
clear, however, that the defendants neither alleg¬ 
ed, nor attempted to prove, that it was the self- 
acquisition oi Bhakti. It is not open to the res¬ 
pondents to raise a new pomt at this late stage- 
’particularly when it had not been alleged In the 
pleadings. 

It was also conceded by learned cotinsel for the 
lespondents that S. 109, Central Provinces Land 
Revenue Act, 1917, has no application here as 
that Section, in terms, applies to protected thika- 
dars. it was, however, contended that the prin¬ 
ciple underlying that Section should be apolied 
to cases of upprotected thikadars as well. We are 
not prepared to accept this contention as sound, 
ouccession to impartible property is governed by 
the ordinary Hindu law of succession applicable' 
to partible property, except to the extent modi-l; 
lied by custom. No custom has been proved in 
tnis case so as to enable a junior member to suc¬ 
ceed to an impartible estate in preference to the 
senior line; and the principle embodied in S 109 
Central Provinces Land Revenue Act is a statu¬ 
tory enaclment not based on custom. If there was 
such a custom there would have been no need for 
a legislative enactment. 

(4) The only point therefore that requires con¬ 
sideration is whether the plaintiff, by reason of 
his living separate from his father, has forfeited 
his right to succession by survivorship, it is set¬ 
tled law that when impartible property passes by 
survivorship trom one line to another, it devolves 
not on the coparcener nearest in blood, but on the 
nearest coparcener of the senior line — a position' 
held by the appellant here. See — ‘Nara^anti v 
Venkatachalapati’, 4 Mad 250 (A); — ‘Rangappa 
v. Rangappa’, 32 Ind App 2C1 (PC) (B). Certain 
decisions ol the Judicial Committee of the Privy 
Council to which reference wall be made presently 
were at one time understood as laying down that 
there is no coparcenary in an impartible estate 
and that as a necessary consequence succession to 
an impartible estate is not governed by survivor- 
* k 1 Nilkristo Deb v. Birchandra’, 12 Moo 

* nd A P° (PC) (C), the Judicial Committee 
held that an impartible estate devolved by in¬ 
heritance, but that was a case tinder the Davabhaga 
law. In — ‘Katama Nachiar v. Rajah of Siva- 
gunga, 9 Moo Ind App 539 at pp. 543, 593 (PC) 

(D), Lord Justice Turner held that if a zamindar 
at the time of his death and his nephews were 
members of an undivided Hindu family, and the 
zamindari though impartible was part of the com- 
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raon family property, one of the nephews was 
tin titled to succeed to it on the death of his uncle, 
in tnat case it was held that the zamindari was 
l ne seif-acquired property of the zamindar, and 
the actuai judgment proceeded on that ground. 
But it was definitely recognized that if the zamin- 
dan was family property the selection of the next 
Bolder would be determined by defining the senior 
member judged by survivorship. 

(5) This point was made clear in a later case 
of the Judicial Committee in — ‘Narasimham Roy 
v. Lakshmi Venkama’, 13 Moo Ind App 113 (PC) 
<E) where it was observed that the judgment of 
the Board would have been the other way if the 
zamindari had been shown to have been ancestral 
.zamindari. This principle was foliawed in several 
cases following the ‘Sivaganga’s case, (D)\ as 
in — ‘Rajah Yanumula v. Rajah Yanumula’, 13 
Moo Ind App 333 (PC; (F); — ‘Periasami v. Peria- 
rsami', 5 Ind App 61 (PC) (G). Then came the 
•case of — ‘Sartaj Kuari v. Deoraj Kuan’, 15 Ind 
App 51 (PC) (PI), where the Board held that an 
estate, though impartiole, could be alienated as, 
in their Lordships’ opinion, the right to claim 
.-partition is inextricably connected with the right 
of coparcenery, and that where there is no right 
to partition the right to succeed by survivorship 
is not available. 

A logical extension of this doctrine is to be 
found in the First Pithapur case — ‘Venkata 
Surya Mahipali Rama Krishna Rao v. Court oi 
Wards’, 26 Ind App 83 (PC) (I), where an aliena¬ 
tion by a will was upheld, following ‘Sartaj 
Kuari’s case, (H)\ Nor was this doctrine con¬ 
fined to cases of alienation alone. In a suit for 
maintenance, the Board again held that a claim 
to maintenance being based on the ground of 
coparcenary, a junior member could not claim 
maintenance on the ground of his being a mem¬ 
ber of the coparcenary as a coparcenary was held 
not to exist in an impartible estate. This was the 
principle laid down in the second Pithapur case 
— ‘Rama Rao v. Raja of Pittapur’, AIR 1918 PC 
31 (J). It should be observed that none of these 
cases were cases of succession. 

(6) All these cases were reviewed in — ‘Baiinath 
Prasad Singh v. Tej Bali Singh’, AIR 1921 PC 62 
< K) and Lord Dunedin pointed out that the cus¬ 
tom of impartibility does not touch the general 
'.law regarding the selection of the head of the 
family and that the effect of the decision in 
•'Sartaj Kuari’s case, (H)’ and in the ‘Pithapur 
■cases, (I) & (J)’, does not justify a contrary con¬ 
clusion. In a later case of the Board reported 
-.in — ‘Kornammal v. Annadana’, AIR 1928 PC 68 
(L) Sir John Wallis had again occasion to review 
•the previous decisions of the Board and made the 
•following observation: 

“Those authorities in their Lordships’ opinion, 
go far to support the inference deduced by 
Ramesam J., from an examination of the cases, 
that in order to establish that an impartible 
estate has ceased to be joint family property 
for the purpose of succession, it is necessary 
to prove an intention, expressed or implied on 
behalf of the junior members of the family, 
to give up their chance of succession to the 
impartible estate. If an impartible estate is 
joint family property, the fact that the mem¬ 
bers of the joint family or of any branch of 
the family have exercised their right of parti¬ 
tion over their partible property, does not divest 
them of their interest in the impartible estate 
over which they have no right of partition”. 

This proposition was re-affirmed in — 'Shiba Pra- 
vsad Singh v. Prayag Kumari Debi’, reported in 


AIR 1932 PC 216 (M), where Sir Dinshaw Mulla 
delivering the judgment of the Board held that 
in order to establish that a family has ceased to 
be joint it is *xoi sufficient to show separation 
in food and worsnip merely. The impartible estate 
still retains its character of joint family property 
and its devolution is governed by the general 
Mitakashara law applicable to such property. 
Though the other rights which a coparcener ac¬ 
quires by birth in a joint family property no longer 
exist, the birthright of the senior member to take 
by survivorship still remains. It is a right which 
is capable of being renounced on surrendered. 
It is therefore necessary to prove an intention 
on the part of the separate member of the family 
to renounce his right of succession to the estate; 
and mere separation of food and worship or divi¬ 
sion of the partible properties cannot, by them¬ 
selves, constitute renunciation of the right to sue-' 
ceed to the impartible property. 

(7) In — ‘Collector of Gorkhpur v. Ram Sundar 
Mai’, reported in AIR 1934 PC 15? (N), it was 
found that the common ancestor of the junior 
holder and of the claimant had lived for a long 
period in complete separation in worship, food, 
and social intercourse. The Board held that those 
were not sufficient circumstances, from which re¬ 
nunciation of the right to succeed so as to ter¬ 
minate the joint status for the purpose of that 
right, could be inferred. 

(8) All that the defendants have tried to esta¬ 
blish in this case is that the plaintiff and his 
brother took some property from the family and 
were in separate enjoyment of that property for 
about 20 years. It is not their case that the 
impartible estate was the subject-matter of parti¬ 
tion and was allotted to their father. Now is it 
alleged that the plaintiffs renounced their right 
to succeed to the impartible property when they 
took their share in the partible property. We must,' 
therefore, hold that plaintiff No. 1 being the 
eldest son is still joint in regard to the impartible 
property and cannot be said to have surrendered 
his birthright to claim the impartible property by 
survivorship. We would, therefore, set aside the 
judgment, under appeal and grant a decree to the 
plaintiffs in terms of the plaint. We would how¬ 
ever direct each party to bear his own costs in the 
peculiar circumstances of the case. 

(9) MOHAPATRA, J.: I agree. 

B R R Appeal allowed. 
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MOHAPATRA J. 

Bulei Banka, Defendant-Petitioner v. Loka- 
Dath Muduli, Plaintiff-Opposite Party. 

C. R. No. 35 of 1952, D/- 8-8-1952, from order 
of Sm. C. C. J., Cuttack, D/- 5-12-1951. 

Debt Laws — Orissa Money Lenders Act (3 
of 1939, as amended by Act 24 of 1950), S. 8 

— Exoirv of period of registration during suit 

— Plaintiff money-lender not registered — Suit 
dismissed. 

Suit by money-lender on loan advanced 
on 18-5-1950, filed on 17-8-1951 — Two 
years period for registration of money¬ 
lender under S. 8, expiring on 1-4-1932 
during nendenev of suit — Nothing to snow 
that Dlaintiff had got himself registered 
before that date — Suit must be dismissed. 

(Para 2) 

D. N. Sahu, for Petitioner. 

ORDER: This is a revision under S. 25, Pi 
vincial Small Cause Courts Act. 
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9 

Defendant 1 is the petitioner. The plaintiff had 
brought a suit for recovery of a sum of Rs. 185/- 
on a promissory note dated 18-5-50 on the allega¬ 
tion that defendant 1 executed the document. He 
(the plaintiff) had also made defendants 2 and 
3 parties to the suit on the allegation that they 
were joint with defendant 1. Defendant 1 alone 
contested the suit. He had taken three points on 
contest: (i) that the suit is not maintainable as 
the plaintiff has not got himself registered as a 
money-lender; (ii) he denied the loan claimed 
and the execution of the promissory note; and 
(iii) that defendants 2 and 3 are separate, and 
as such, they are not bound. 

The learned Court below dismissed the suit 
against defendants 2 and 3 but decreed the suit 
against defendant 1 for recovery of a sum of Rs. 
184/- with full costs. 

(2) The learned advocate, appearing on behalf 
of the petitioner (defendant 1) takes up only one 
point that the suit must stand dismissed on 
account of the reason that the plaintiff has not 
registered himself as a money-lender. He relies 
upon S. 8,. Orissa Money Lenders Act. Section 8 
runs thus: 

“8. Suit for recovery of loan maintainable by 
registered money-lenders only— 

A money-lender shall not be entitled to 
institute a suit for the recovery of a loan 
advanced by him alter the date on which this 
section comes into force unless he was regis¬ 
tered under this Act at the time when such 
loan was advanced: 

Provided that a money-lender shall be 
entitled to institute a suit to recover a loan 
advanced by him at any time in the course 
of two years after the date on which this sec¬ 
tion comes into force, if he is granted a certi¬ 
ficate of registration under S. 5 at any time 
before the expiration of the said years.” 

The words ‘one year’ have been amended subse¬ 
quently by Act 24 of 1951 as ‘‘two years”. Section 
8 came into force on 1-4-1950. Of course the 
period of two years within which a money-lender 
can get himself registered under the proviso has 
expired on 1-4-52. 

The learned lower Court finds: 

‘‘Admittedly the plaintiff has got money-lending 
transaction, but he has not got himself regis¬ 
tered.... The loan was advanced on 18-5-50 and 
the suit was brought on 17-8-51.” 

So by the time the matter came up for hearing 
before (me?) the time allowed for the plaintiff 
to get himself registered under S. 8 has expired. 
No one appears for the plaintiff-opposite party to 
show that as a matter of fact in the meantime 
the plaintiff has got himself registered prior to 
1-4-50 (52?). Section 8 applies to the present case 
inasmuch as the loan was advanced on 18-5-50. 
There having been nothing to show that the 
plaintiff has got himself registered within the 
period prescribed under S. 8 the suit must fail 
and the objection must prevail. The petition, 
therefore, is allowed and the suit is dismissed. 
There being no appearance for the opposite party, 
there will be no order as to costs in this Court. 
C/R.G.D. Revision allowed.- 
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PANIGRAHI C. J. AND MOHANTY J. 
Damei Sethi and others, Accused-Petitioners v. 
Udi Behera. Opposite Party. 

Criminal Revn. No. 47 of 1953, D/- 21-9-1953, 
from order of Magistrate, 1st Class, Cuttack, D/- 
21-10-1952. 

(a) Criminal P. C. (1898), S. 423 — Scope. 

Section 423 deals with powers vested in all 
courts, whether High Courts or subordinate 
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courts, except that clause (a) of sub-section 
(1) of that section is restricted to the powers 
of the High Court only, since an appeal 
against an order of acquittal lies only to that 
Court, while clause ib) of sub-section (1) 
of that section is not so restricted and em¬ 
braces all courts. (Para 4) 

Anno: Criminal P. C., S. 423 N. 1. 

(b) Criminal P. C. (1898), S. 423(1) (a) — Ac- 
quittal. 

An order of acquittal may be either express 
or implied and S. 423 covers both kinds of 
orders. AIR 1928 PC 254, Foil. (Para 7) 

Anno: Criminal P. C., S. 423 N. 15. 

(c) Criminal P. C. (1898), S. 423(1) (b) — 

‘After the finding’ — (Cattle Trespass Act (1871), 
S. 24 — Conviction, legality of) — (Penal Code 
(I860), S. 426). 

The expression ‘‘alter the finding” occurring 
in S. 423(1) (b)(2) is not subject to any limi¬ 
tation except that the sentence cannot be 
enhanced by the appellate court. That power 
is undoubtedly subject to the provisions con¬ 
tained in the chapter dealing with joinder of 
charges and the appellate court cannot 
afford to ignore the provisions of Ss. 233 and 
238. But it would be unduly restricting the 
scope of the appellate powers under S. 423 
(1) (b)(2) to hold that that power can be 
exercised only in cases falling within Ss. 236, 
237 and 238. (Para 9) 

In a case under S. 24, Cattle Trespass Act 
the trying Magistrate holding that the cattle 
of the accused had damaged the crop of the 
complainant but another ingredient, namely 
“seizure of the cattle” was not proved con¬ 
victed the accused under S. 426, Penal Code. 
The appellate Magistrate holding that S. 426, 

I. P. C., was not applicable to the facts 
proved in the case altered the finding of con¬ 
viction under S. 426, I. P. C. into one under 
S. 24, Cattle Trespass Act and reduced the 
sentence. On revision it was contended that 
the Appellate Court had no power to alter the 
implied acquittal into one of conviction: 

Held, that the appellate Magistrate was 
dealing with an appeal against a conviction 
under S. 423(1) (b). Criminal P. C. and could 
alter the conviction under S. 426, I. P. C. 
into one under S. 24, Cattle Trespass Act, on 
the same facts which had been held to have 
been proved against the accused persons. The 
procedure adopted by the lower appellate 
court did not contravene any of the other 
provisions of the Code. The only question 
that both the courts below had to deal with 
was: what is the law to be applied to the 
facts proved in the case and when the trial 
court had taken a wrong view of the law, it 
was open to the appellate court to correct it. 
Case law discussed. (Para 13) 

Anno: Criminal P. C., S. 423 N. 31; Cattle Tres¬ 
pass Act, S. 24 N. 2; Penal Code, S. 426 N. 1. 

B. Mohapatra, B. C. Dasgupta and P. Bhagat, 
for Petitioners; K. M. Swain, for Opposite Party. 

CASES REFERRED : Paras 

(A) (V31) AIR 1944 All 137: 46 Cri LJ 38 

(FB) 2, 8, 9, 13 

(B) (V35) AIR 1948 Pat 435: 49 Cri LJ 
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(C) (V15) AIR 1928 PC 254: 55 Ind App 390: 
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(D) (VI) AIR 1914 Mad 258: 37 Mad 119: 
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,(F) (V22) AIR 1935 PC 89: 62 Ind App 129: 


36 Cri LJ 838 (PC) 7 

(G) (V22) AIR 1935 PC 35: 62 Ind App 36: 

36 Cri LJ 482 (PC) 7 

(H) (’96) 23 Cal 975 8 

.(I) (V19) AIR 1932 Cal 723: 60 Cal 179: 

34 Cri LJ 177 8 

(J) (’12) 35 Mad 243: 12 Cri LJ 269 8 

<K) (V5) AIR 1918 Pat 257: 3 Pat LJ 565: 

19 Cri LJ 735 8 

(L) (V21) AIR 1934 Oudh 200: 9 Luck 607: 

35 Cri LJ 973 8 

(M) (V28) AIR 1941 Lah 465: 43 Cri LJ 

235 (FB) 8 

(N) (V31) AIR 1944 Cal 92: 45 Cri LJ 431 8 

(O) (V26) AIR 1939 Pat 611: 41 Cri LJ 191 8 

(P) (V38) AIR 1951 Pat 296: 52 Cri LJ 154 8 

(Q) (V17) AIR 1930 Lah 338: 32 Cri LJ 56 10 

(R) (V12) AIR 1925 Oudh 723: 26 Cri LJ 

1364 11 

(S) (’86) 22 Cal 377 12 


PANIGRAHI C. J. : 

This is an application under S. 439, Criminal 
P. C. challenging the legality of an order of con¬ 
viction passed by Sri B. C. Patnaik, Magistrate, 
First Class with appellate powers, Cuttack. The 
petitioners were accused of having allowed their 
cattle to stray into the field of the complainant 
(P. W. 1) and damage his chilly crop. The com¬ 
plaint filed by P. W. 1 was taken cognizance of 
by the Subdivisional Magistrate, who transferred 
It for trial to the file of Sri P. Tripathy, Magis¬ 
trate, II Class, Cuttack. The Magistrate found 
that damage had been caused to the crop of the 
complainant (P. W. 1) by the cattle of the peti¬ 
tioners. He also found that the cattle were being 
led to the pound by P. W. 1 when the petitioners 
forcibly rescued them. 

The trying Magistrate was of opinion that these 
two facts were not sufficient to constitute the 
ingredients of an offence under S. 24, Cattle Tres¬ 
pass Act. He however convicted the petitioners 
under S. 426, I. P. C. and sentenced them to pay 
a fine of Rs. 50/- each. Against this order of 
conviction the petitioners preferred an appeal be¬ 
fore Sri B. C. Patnaik, Magistrate, First Class with 
appellate powers, Cuttack, and he held that S. 
426, I. P. C. was not applicable to the facts prov¬ 
ed in the case and that the lower court had taken 
an erroneous view of the law. The appellate Magis¬ 
trate therefore altered the finding of conviction 
under S. 426, I. P. C. into one under S. 24, Cattle 
Trespass Act and reduced the sentence. It is 
against this appellate judgment that the present 
petition has been filed, under S. 439, Criminal 
P. C. 

(2) Mr. B. Mohapatra, learned counsel for the 
petitioners, has addressed a lengthy argument on 
the powers of an appellate court under S. 423, Cri¬ 
minal P. C. and contends that the trial Court hav¬ 
ing acquitted the petitioners of the offence ol 
cattle trespass, the lower appellate court had no 
power to alter that finding of acquittal into one 
of conviction and that it has thus exercised a 
power beyond its jurisdiction. Strong reliance was 
placed on the minority view propounded in 
‘Zamir Qasim v. Emperor’, AIR 1944 All 137 (FB) 
(A), and the decision of a single Judge in — 
*Panu Nayak v. Chintai Mallik’, AIR 1948 Pat 
435 (B). Even at the time of admitting this revi¬ 
sion, Narasimham J. appears to have doubted the 
correctness of the decision in — ‘AIR 1948 Pat 
435 (B)’ and directed that this matter should be 
placed before a Division Bench. 

(3) Sub-section (1) of S. 423, Criminal P. C. 
says: 


“423 (1) The appellate court . may (a) in 

an appeal from an order of acquittal reverse- 
such order and direct that a further enquiry 
be made, or that the accused be re-tried or 
committed for trial, as the case may be, or find, 
him guilty and pass a sentence on him accord¬ 
ing to law; 

(b) in an appeal from a conviction (1) reverse 
the finding and sentence and acquit or discharge 
the accused or order him to be re-tried by a 
court of competent jurisdiction subordinate to 
such appellate court or committed for re-trial; 
(2) or ‘alter the finding maintaining the sent¬ 
ence’ or alter the finding reducing the sent¬ 
ence; or, (3) with or without such reduction 
and with or without altering the finding, alter 
the nature of the sentence, subject to the pro¬ 
visions of S. 106 not so as to enhance the same,. 

(c) in appeal from any other order, alter or re¬ 
verse such order; 

(d) make any amendment or any consequential 
or incidental order that may be just or pro¬ 
per.” 

The Section, therefore, defines the powers of an 
appellate court both in an appeal against acquit¬ 
tal and in an appeal against conviction. An ap¬ 
peal against an order of acquittal is provided for 
in S. 417, Criminal P. C. and the power to appeal 
is vested exclusively in the State Government. 
Section 423 (1) enables the appellate Court to 
reverse the order of acquittal and direct a further 
enquiry to be made or direct that the accused 
may be committed for trial, or find him guilty 
and pass a sentence on him according to law. 

It should be noted that these orders can be 
passed only if the order of acquittal is reversed 
or set aside. Section 423 (1) (b) deals with ap¬ 
peals against orders of conviction. In dealing with 
such appeals the Court may do one of three things. 
Firstly, it may reverse the finding and sentence 
and acquit the accused, or order him to be re-tried 
or committed for trial. So far, it would appear 
that the appellate court has the power, when it 
reverses a finding of acquittal or conviction, to 
direct the subordinate court to re-try him or com¬ 
mit him for trial, if it is of opinion that a further 
inquiry should be made into the case. Secondly, the 
appellate Court, in dealing with appeals against 
convictions, has some further powers, one of them 
being to alter the finding maintaining the sentence, 
or reduce the sentence -without altering the find¬ 
ing. Thirdly, it has also the power to alter only 
the nature of the sentence without interfering 
with the finding, or reduce the sentence itself. 

The only limitation is that it cannot enhance 
the sentence while altering the finding or the sent¬ 
ence. 

(4) It is necessary, here, to refer to the provi¬ 
sions of S. 439, Criminal P. C. as most of the 
decisions placed before us relate to the combined 
powers of the High Court under Ss. 423 and 439. 
Sub-section (4) of S. 439, Criminal P. C. says that 
nothing in that section shall be deemed to autho¬ 
rize the High Court to convert a finding of acquits 
tal into one of conviction. The powers of the 
High Court are delimited by the two sections. 
While exercising the powers of an appellate Court, 
it can set aside an order of acquittal and convert 
it into one of conviction. But while exercising 
its revisional powers it cannot do so. 

There is another limitation placed on the appel¬ 
late court under S. 423 which says that in alter¬ 
ing the finding of conviction it cannot enhance 
the sentence. Section 423 deals with powers vest¬ 
ed in ‘all’ courts, whether High Courts or subordi¬ 
nate courts, except that clause (a) of sub-secti 

(1) of that Section is restricted to the powers o 
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the High Court only, since an appeal against an 
order of acquittal lies only to that Court, while 
clause (b) of Sub-section (1) of that Section is 
not so restricted and embraces all courts. Under 
S. 439 (1) the power to enhance the sentence is 
1 expressly conferred upon the High Court. 

It would appear, therefore, that the High Court, 
while dealing with an appeal against conviction, 
may act under S. 439(1) and give notice to the 
accused to show cause why the sentence should 
not be enhanced. Section 290 of the old Criminal 
Procedure Code, 1872, enacted that the appellate 
court may alter and reverse the finding and sent¬ 
ence or order of the court below and may, if it 
saw reason to do so, enhance any punishment 
that had been awarded. This power of enhancing 
the sentence was expressly taken away by S. 423 
of the Code of 1882 and has been retained in 
the same form in the present Code. It would ap¬ 
pear that the Legislature did not think it desir¬ 
able that the power to enhance the sentence should 
be entrusted to more than one Court and that 
it should be confined to the High Court alone. 
Section 439 of the Code of 1882 was retained, in 
the present Code, and it enacted that the High 
Court may, in its discretion, exercise all the powers 
conferred on a court of appeal by Ss. 423, 426 and 
428, or on a court by S. 338, and may enhance the 
sentence. 

(5) I shall now examine the contention rais¬ 
ed on behalf of the petitioners. It is urged that 
the refusal of the trying Magistrate to convict the 
petitioners under S. 24, Cattle Trespass Act 
amounts to a finding of acquittal of that charge 

— though, it should be noted, no formal charge 
was framed, this being a summons case. A find¬ 
ing of acquittal may be either express or implied, 
and such a finding cannot be altered by an appel¬ 
late court other than the High Court and convert¬ 
ed into a finding of conviction. It is, therefore, 
claimed that the lower appellate court acted with¬ 
out jurisdiction in convicting the petitioners under 
S. 24, Cattle Trespass Act thereby setting aside 
an implied order of acquittal recorded by the Trial 
Court. 

(6) I shall later examine the soundness of the 
contention whether the trying Magistrate did in 
fact record any order of acquittal, either implied 
or express, in holding that he was unable to punish 
the accused under S. 24, Cattle Trespass Act. I 
shall assume, for the moment, that there is an 
implied order of acquittal and then examine the 
soundness of the contention which seems to be 
based upon certain decisions. 

(7) That an order of acquittal may be either 
express or implied and that S. 423 covers both 
kinds of orders can no longer be in dispute, after 
the decision of the Judicial Committee in — 
‘Kishan Singh v. Emperor’, AIR 1928 PC 254 
(C). In that case their Lordships were discussing 
the scope of S. 439(4), Criminal P. C. and referred 
to the observation of the Madras High Court in 

— ‘Kambam Balli Reddy v. Emperor’, AIR 1914 
Mad 258(D), where it had been decided that S. 
439(4) must be construed as referring to cases 
where the trial had ended in a complete acquit¬ 
tal. The reason for this decision was that any 
other construction would be inconsistent with the 
power to “alter the finding’’ given to the Court 
as a Court of revision, by virtue of this power to 
exercise the powers of a Court of appeal conferred 
by S. 423(1)(b). 

The Judicial Committee distinguished the Mad¬ 
ras case on the ground that the accused had ap¬ 
pealed to the High Court against their conviction 
under Ss. 147 and 304, I.P.C. and the High Court 


had given them notice to show cause why they 
should not be convicted of murder. It will be 
noticed that the Madras case was one where there 
had been a ‘complete acquittal’ by the trial Court, 
of the charge of murder. The High Court had be¬ 
fore them an appeal against an order of convic¬ 
tion for a minor offence and were discussing the 
effect of the combined operation of Ss. 423 and 
439. Their Lordships of the Judicial Committee 
declined to express any opinion as to whether the 
facts of the Madras case would justify the decision 
at which the learned Judges of that Court had 
arrived, and observed: 

“Their Lordships, however, do think it necessary 
to say that if the learned Judges of the High 
Court of Madras intended to hold that the prohi¬ 
bition in sub-section (4) of S. 439 refers only to 
cases where the trial has ended in a complete 
acquittal of the accused in respect of the charges 
or offences, and not to a case such as the present 
where the accused have been acquitted of the 
charge of murder but convicted of the minor 
offence of culpable homicide not amounting to 
murder, their Lordships are unable to agree with 
that part of the decision”. 

Their Lordships also referred, with approval, to 
the decision of the Allahabad High Court in — 
‘Emperor v. Sheo Darshan’, AIR 1922 All 487 (E), 
where it was held that an acquittal could be 
converted into a conviction only through the 
medium of an appeal filed on behalf of the Local 
Government. It will be noticed that the appli¬ 
cability of S. 423(l)(b)(2) was not under considera¬ 
tion and the Privy Council case affords no guid¬ 
ance for determining the scope of the expression 
“alter the finding, maintaining the conviction” 
occurring therein. 

In — ‘Emperor v. Dahu Rout’, AIR 1935 PC 89 
(F), their Lordships of the Judicial Committee 
had, again, to consider the powers of a court of 
appeal under S. 423, Criminal P. C. and said that 
the powers conferred on the appellate court under 
that Section “appeared to be as ample as the 
powers that the High Court would have on revi¬ 
sion, under S. 439, with the exception of the power 
to enhance the sentence”. The only question be¬ 
fore the Privy Council in Kishan Singh’s case was 
whether the High Court could, in exercise of its 
revisional powers, alter the finding of acquittal 
into one of conviction, irrespective of whether it 
is a partial acquittal or complete acquittal. It 
had no occasion to consider the scope of the power 
vested in an appellate court under S. 423(l)(b) 
(2). 

In another case reported in — ‘Chundibya v. 
Emperor’, AIR 1935 PC 35 (G) the Judicial Com¬ 
mittee expressly held that the powers vested in 
the High Court under S. 439, Criminal P. C. could 
be combined with S. 423 and that the High Court, 
upon having the record of a criminal proceeding 
brought to its notice by an appeal from conviction 
therein, can call upon the appellant to show cause 
why the sentence should not be enhanced. It would 
appear therefore from the later decisions of the 
Judicial Committee that the view taken by the 
Madras High Court in Balli Reddy’s case is cor¬ 
rect and that its authority has by no means been 
affected by the pronouncements of the Privy 
Council. 

(8) The view taken by the several High Courts 
both before and after the decision of the Judi¬ 
cial Committee in Kishan Singh’s case is reflected 
in the leading case reported in — ‘Queen Empress 
v. Jabanulla’, 23 Cal 975 (H). This has been fol¬ 
lowed in — ‘Hanuman Sarma v. Emperor’. AIR 
1932 Cal 723 (I): ‘In re Galla Hanumappa’, 35 Mad 
243 (J); — ‘Mahangu Singh v. Emperor’, AIR 1918 
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Pat 257 (K); — ‘Lakshman Singh v. Emperor’, AIR 
1934 Oudh 200 (L). The question whether the 
Privy Council decision in ‘Kishan Singh’s case, 
(C)’, may be regarded as having overruled the view 
of law as laid down in these cases was consider¬ 
ed in — ‘AIR 1944 All 137 (FB) (A); — ‘Bawa Singh 
v. Emperor’, AIR 1941 Lah 465 (FB) (M); — 
‘Sailendranath v. Emperor’, AIR 1944 Cal 92 (N); 
— ‘Ambika Thakur v. Emperor’, AIR 1939 Pat 611 
(O); and — ‘Mahabir Singh v. The State’, AIR 
1951 Pat 296 (P). All these cases would appear 
to follow the decision in 23 Cal 975 (H) and say 
that Kishan Singh’s case is no authority for the 
proposition that an appellate court acting under 
S. 423 (1) (b) (2) is not competent to alter the 
finding of acquittal while maintaining the sent¬ 
ence. 


(9) Mr. Mohapatra submitted, however, that the 
minority view in the Full Bench decision reported 
in — ‘AIR 1944 All 137 (A) is much the better view 
and is more consistent with the provisions of Cri¬ 
minal P. C. After considering the conflict of opi¬ 
nion on the point, Mulla J. held that the power 
to alter a finding, under S. 423 (1) (b) (2), should 
be exercised ‘subject to the provisions contained 
in Ss. 236, 237 and 238 of the Code’. Those sec¬ 
tions make provision for altering the conviction 
and prescribing the limits within which it can be 
exercised and the learned Judge says that no 
alteration which is not covered by those sec¬ 
tions is permissible. It was, therefore, observed 
that an appellate Court cannot convict an accus¬ 
ed person of a major offence when he was charg¬ 
ed with, and tried only for, a minor offence. The 
learned Judge, however, held that the finding must 
really be one of acquittal, that is to say, a Ending 
relating to the facts tending to establish the in¬ 
gredients of the offence and not merely a cate¬ 
gorical finding which is, on the face of it, incon¬ 
sistent with the finding of conviction recorded 
by the court. His Lordship then observed: 

“In such cases, the finding of acquittal can be 
ignored or set aside as a clerical mistake or 
blunder apparent on the face of the record . 

I am unable to see how this caution will work 
in actual application. If the appellate court has 
Lot the option to set aside a finding of acquittal 
merely on the ground of a “clerical mistake oi 
blunder apparent- on the face of the record , words 
which are not to be found in the Code, why should 
it not set aside the finding when a wrong view of 
The law has been taken by the trial Court? Other¬ 
wise it may be that the appellate court would 
be powerless to correct the finding of the tna 
court even in cases where the finding of acquittal 
would result in a failure of justice. 

The safe rule of law to follow, in such cases, 
therefore, ^appears to me to hold that the expres- 
„ “oit«r the finding” occurring in S. 423(1 HD) 
(2° is not subject to any limitation except that 
^he sentence cannot be enhanced by the! appel 
’"ate court That power is undoubtedly subject to 
-he provisions contained in the Chapter dealing 
$th P joinder of charges and the appellate court 
cannot afford to ignore the provisions of Ss. 236 
\nd 238. But it would be unduly restricting the 
^cope of the appellate powers under S. 423 (1 (b) 
(2) to hold that that power can be exercised only 
in cases falling within Ss. 236, 237 and 238. 

(10) Our attention was drawn to — ‘Emperor v. 
Sada Singh’. AIR 1930 Lah 338 (Q) where the 
accused persons were charged under S. 302, TP. c. 
and were convicted under S. 302 read with S. 109, 
I P C The court held that there w r as an acquit- 
tal under Section 302, I. P. C. and an appeal from 
such acquittal was competent. This case does 
not assist the contention of the petitioneis. 


(11) Nor does the case of — ‘Sitaram v. Em¬ 
peror’, AIR 1925 Oudh 723 (R) where the High 
Court declined to enhance the sentence under S. 
439, Criminal P. C. as the Local Government had 
not appealed against acquittal of a major offence 
help the petitioners. There it was held that Gov¬ 
ernment was competent to appeal even though 
it was a case of partial acquittal. 

(12) In — ‘AIR 1948 Pat 435 (B)’, Ray J. (as he 
then was) held that a conviction under S. 426, 
I. P. C. could not be altered by the appellate Court 
to one under S. 379, I. P. C. in view of the provi¬ 
sions of Ss. 237 and 238, Criminal P. C., and held 
that the power to reverse a finding of acquittal 
is not exercisable in all cases but only in some 
cases. The learned Judge, however, expressed his 
agreement with the following principle laid down 
in — ‘Krishna Dhan Mandal v. Queen Empress’, 
22 Cal 377 (S) : 

‘‘When an act, or series of acts, is of such a 
nature that it is doubtful which of several off¬ 
ences the facts which can be proved will consti¬ 
tute, an appeal from a conviction for any one 
of such offences, must lay the whole case open 
to the interference of the appellate court not¬ 
withstanding any order of acquittal by the first 
court with regard to any of the other offences. 
Interference of the appellate court in such cases 
is directed primarily not against the acquittal 
but against conviction which is called in ques¬ 
tion by the accused, though, if the interference 
is lo be rational and complete, the appellate 
court must deal with the whole case”. 

This case is no authority for the extreme propo¬ 
sition advanced by learned counsel that in no 
case can an appellate court set aside a finding 
of acquittal except by w r ay of an appeal under 
S. 417. 

(13> Let me now r examine Mr. Mohapatra’s con¬ 
tention in the light of what transpired in the 
present case. The trying Magistrate held that 
the cattle of the petitioners had damaged the 
crop of the complainant (P. W. 1) and that they 
had been rescued by them while they were being 
taken to the pound. These facts, in his opi¬ 
nion, were insufficient to constitute the offence 
under the Cattle Trespass Act as, according to 
him, another ingredient, namely “seizure of the 
cattle” had also to be proved. The trial court 
did not record an acquittal, nor did it say in so 
many v/ords that the accused had not committed 
any of the acts alleged against them. The obser¬ 
vation of the trial court which is said to consti¬ 
tute a finding of acquittal is: ‘‘As such the 
accused persons cannot be punished under S. 24, 
Cattle Trespass Act”. If the two facts, namely, 

(1) causing damage to the complainant’s crop, and 

(2) forcibly rescuing the cattle, had not been be¬ 
lieved by the trial court, it would not have con¬ 
victed the petitioners under S. 426, I. P. C. The 
appellate Court held that the trial court’s view 
of the law, on the facts proved, was erroneous 
and that for a conviction under S. 24, Cattle Tres¬ 
pass Act proof of seizure of the cattle is not neces¬ 
sary. 

In this case, the appellate court was dealing 
with an appeal against a conviction under S. 423 
(D(b), Criminal P. C. and could alter the convic¬ 
tion under S. 426, I. P. C. into one under S. 24. 
Cattle Trespass Act, on the same facts which had 
been held to have been proved against the accus¬ 
ed persons. Even according to the minority view 
of the Allahabad High Court in ‘Zamir Qasimsi 
case, (A)*, this could be done because the proce¬ 
dure adopted by the low^er appellate court does 
not contravene any of the other provisions of 
Code. The only question that both the courts oe- 



1984 State v. Editors etc. of Matrubhumi & Krushak ( Narasimham J ) Orissa 149 


low had to deal with was: what is the law to be 
applied to the facts proved in the case. If the 
trial court had taken a wrong view of the law, 
it was open to the appellate court to correct it. 

(14) We are, therefore, satisfied that there has 
been no illegality committed by the lower appel¬ 
late court in the present case. We would, there¬ 
fore, dismiss the revision. 

(15) MOHANTY, J. I agree. 

B/H.G.P. Revision dismissed. 
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NARASIMHAM AND MOHAPATRA JJ. 

The State v. Editors, Printers and Publishers of 
the Newspapers Matrubhumi and Krushak and 
others, Opposite Party. 

Criminal Misc. Case No. 8 of 1952, D/- 20-1-1954. 

(a) Contempt of Courts Act (1952), S. 3 — Con¬ 
tempt of Court — Articles in newspapers, during 
pendency of proceedings in court. 

When a case is pending or imminent any 
matter published in a newspaper which has a 
tendency to prejudice one of the parties or to 
mobilise public opinion in favour of a rival 
party would amount to contempt. (1870) 39 
LJ Ch 398; (1890) 44 Ch D 649; (1894) 11 

TLR 38; (1930) 2 Ch 368; AIR 1932 Mad 26; 
AIR 1939 Cal 672 (SB); AIR 1941 Pat 185 and 
AIR 1945 Lah 206, Rel. on. (Para 10) 

(b) Contempt of Courts Act (1952), S. 3 — Con¬ 
tempt by articles in newspapers — Jurisdiction 
of Court — Limits of. 

The law of contempt should not be unduly 
strained. The jurisdiction in contempt is 
not to be invoked unless there is real pre¬ 
judice which can be regarded as a substan¬ 
tial interference with the due course of jus¬ 
tice. AIR 1953 SC 185. Rel. on.; (1889) 58 
LJ QB 490; (1896) 1 QBD 577 and AIR 1931 
Cal 257, Ref. (Para 12) 

(c) Contempt of Courts Act (1952), S. 3 — Ac¬ 
tion for defamation by politician — Articles in 
newspapers during its pendency — Considerations 
involved — (Constitution of India, Art. 19(1) (a)). 

Where a pending case in respect of which 
contempt is alleged to have been committed 
is a case of defamation and the person alleg¬ 
ed to have been defamed is a politician other 
important questions also arise for considera¬ 
tion. Article 19(1) (a) of the Constitution 
guarantees freedom of speech and the Press 
should have freedom to criticise the activities 
of public men belonging to one party or the 
other. Hence, though any attempt of trial 
by the press of a pending case should be 
sternly put down by enforcing the law of 
contempt in appropriate cases, the said law 
should not be so strained as to materially 
affect the freedom of speech of newspapers. 

A line has to be drawn between the law of 
contempt on the one hand and the freedom 
of speech of the newspapers on the other. 

(Para 13) 

Thus where an article is published with the 
‘intention’ of prejudicing the fair trial of a 
pending case there can be no hesitation in 
applying the law of contempt against the 
offending newspaper. But where such inten¬ 
tion is absent and the Court is asked to infer 
that the article has a tendency to prejudice 
the fair trial of a pending case many other 
considerations such as the nature of the pro¬ 
ceedings which are pending, the conduct of 
the parties, the time, the manner, and the 
locality of the publication in relation to the 
time, the mode, and the locality of the trial 


have all to be carefully weighed and the Court 
must be satisfied that a case for its "arbi¬ 
trary and summary interference” has been 
made out. (1912) 28 TLR 308 and (1928) 44 
TLR 303, Rel. on. (Para 13) 

For instance, an anti Congress paper is un¬ 
doubtedly entitled, in exercise of the right of 
freedom of speech, to carry on its agitation 
against what it considers to be the undesirable 
activities of a Congress member subject of 
course to the right of the aggrieved person 
to seek redress against the paper in the 
Criminal Court or Civil Court if the articles 
offended the law of defamation. But where 
a paper asserts that what it has said in a 
previous publication is true and that it was 
made in public interest and is ready to justify 
its action in the Criminal Court it will not 
be proper to use the law of contempt to stifle 
all criticisms of the activities on the ground 
that the previous publication was intended 
to prejudice the fair trial of the case or else 

that it has substantially such a tendency. 

(Para 13) 

The absence of any explanation for -the de¬ 
lay in instituting a defamation case by a pub¬ 
lic man is a factor which cannot be ignored 
in considering whether one of the objects, if 
not the main object, of instituting the defa¬ 
mation case, is to stifle hostile criticism in 
respect of his other public activities under 
threat of contempt of Court. (Para 13) 

A general appeal to the public and the 
newspapers of the province to help in reveal¬ 
ing all the facts before the Court in a pend¬ 
ing defamation case, without touching the 
merits of the case, does not amount to con¬ 
tempt. (1901) 1 Ch 860 and (1881) 17 Ch D 
49. Ref. (Para 19) 

But where such a general appeal contains 
a clear statement that the alleged defama¬ 
tory article contained a true statement of 
facts, it in effect, tries to pre-judge one of the 
main points for decision by the Court in the 
defamation case and hence, though its 
primary intention is not so to pre-judge the 
issue, still it has the tendency to prejudice 
the fair trial of the case and hence amounts 
to contempt. (Para 22) 

Advocate General, Govt, Advocate, B. M. Pat- 
naik, S. Patnaik and A. K. Roy, for the State; 
M. S. Mohanty, A. L. J. Rao, A. Das and L. Pasa- 
yat, for Opposite Party. 

CASES REFERRED ; Paras 

(A) (1742) 2 Atk 469; 26 ER 683 9 

(B) (1870) 39 LJ Ch 398; 22 LT 55 10 

(C) (1890) 44 Ch D 649: 59 LJ Ch 767 10 

(D) (1894) 11 TLR 38 10 

(E) (1930) 99 LJ Ch 560: (1930) 2 Ch 368 10 

(F) (V19) AIR 1932 Mad 26: 33 Cri LJ 270 11 

(G) (V26) AIR 1939 Cal 672; 41 Cri LJ 148 (SB) 11 

(H) (V28) AIR 1941 Pat 185: 42 Cri LJ 225 11 

(I) (V32) AIR 1945 Lah 206: 47 Cri LJ 115 11 

(J) (1889) 58 LJ QB 490 12 

(K) (1896) 1 QBD 577: 65 LJ QB 426 12 

(L) (V18) AIR 1931 Cal 257: 32 Cri LJ 675 12 

(M) (V40) AIR 1953 SC 185: 1953 Cri LJ 911 

(SC) 12 

(N) (1912) 28 TLR 308 13, 17 

(O) (1928) 44 TLR 303 13, 14 

(P) (1901) 1 Ch 860: 70 LJ Ch 355 19 

(Q) (1881) 17 Ch D 49: 50 LJ Ch 406 19 

NARASIMHAM J. : 

This case was started on a reference made by 
the Sub-divisional Magistrate of Cuttack, against 
the Editors, Printers and Publishers of two Oriya 
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newspape.re of Cuttack named ‘Matrubhumi’ and 
Kru s hak on the allegation that during the pen- 

? T enc 5!o? two criminal cases of defamation (C. C 
No 787 of 1952 and C. C. No. 786 of 1952) the 
said papers published a series of articles which 
t X? a tendency to interfere with the fair trial 
of those cases and that the Editors, Printers and 

/o^ S rnu rs iiave comr nitted contempt of Court. 

( 2 ) The said two complaint cases were filed be- 
lore the Sub-divisional Magistrate of Cuttack, 
baaar by one Sri Bijayananda Patnaik who has 
■figured somewhat prominently both in the politi¬ 
cal and industrial circles of Orissa in recent years. 
He is a member of the Orissa Legislative Assembly 
and belongs to the Congress Party which has 
been the Party-in-office ever since the Congress 
came to power in 1947. It has been alleged and 
not denied that he is a close friend of Sri Hare- 
krushna Mahatab who was for some time the 
Chief Minister of Orissa and also the Hon’ble 
Minister for Industries in the Government of 
India. It is also an unchallenged fact that during 
recent years several industrial companies such as 
Orissa Textiles Mills Ltd., the .Kalinga Refrige¬ 
rator Co.,, and the Kalinga Tubes Co. were floated 
in Orissa mainly through the efforts of Sri Bija¬ 
yananda Patnaik and for some of these com¬ 
panies Government gave substantial financial help. 

The ‘Krushak’ is admittedly an organ of the 
Socialist Party of Orissa which is somewhat hos¬ 
tile to the Congress Party. The political affilia¬ 
tions of ‘Matrubhumi’ are not on record. But a 
perusal of the impugned articles appearing in 
that paper leads to a fair inference that it is 
also anti-Congress. When Sri Harekrushna Maha¬ 
tab was the Hon’ble Minister for Industries at 
Delhi there were some allegations to the effect 
that Sri Bijayananda Patnaik and some other 
local Congress men obtained permits for con¬ 
trolled commodities through their influence with 
him in the names of bogus companies and resold 
the permits at great profit. 

On 5-6-1952, ‘Matrubhumi’ came out with an 
article under the caption “Fifty bales of yarn dis¬ 
appeared. “Congress leader’s mysterious” (sic). It 
was alleged therein that due to the mischief of a 
Congress M.L.A. and with the assistance of Sri 
Mahatab permits for fifty bales of yam were 
obtained for the purpose of dyeing the same in 
the name of a bogus company and that the entire 
quantity of yam disappeared mysteriously. In 
that article there was also a reference to the 
securing of quota of flour for a bogus biscuit com¬ 
pany by some Congress M.L.As. and high officials 
who were ‘pets’ of Sri Mahatab. Though in this 
article Sri Bijayananda Patnaik was not specifical¬ 
ly named the reference to a Congress M.L.A. in 
charge of companies would, in the then political 
context of Orissa, lead to a reasonable inference 
that the article was a veiled attack on none else 
but himself. However, Sri' Bijayananda Patnaik 
took no action on that article. 

(3) Some time in the 1st week of June, 1952, 


dmi & Krushak (Narasimham J J A. I. R # 

^ y G the X5 . Central intelligence Police of the 
house of Sn Bijayananda as the background. 

Q JJ* th f, ‘Matrubhumi’ of 17-6-1952 the following 

a 5 V, c _a r TDTrn^ a ^^ into English) appeared. 

MATRUBHUMI’, DATED 17th JUNE, 1952. 

Extensive searches in the Town of Cuttack. 

Da ^f e ^ ous fr aud and conspiracy about to be un¬ 
earthed. Theif’s house does not remain dark 
always’. 

(From our own correspondent) 

Cuttack — 12 . 6 . 

At present the Central C.I.D. are carrying on 
extensive searches in the town of Cuttack. With 
the help of the Police of Cuttack and with the 
co-operation of the staff of the Central C.I.D., 
Pun, officer of the Central C.I.D. in the after- 
^ T oon _, °f l ast Saturday searched the house of 
Nandalal Modi in Nayasarak, the house of 
Uchhab Samantrai in Rajahagicha, Pearl 
Cycles Store of Ranihat, the house of Mayadhar 
Mohanty in Petinsahi and the residential house 
oi Congress M.L.A. Sri Biijayananda Patnaik. 

The local officers were not intimated of the 
purpose of the searches. The searches were 
conducted with the help of armed constables 
who kept guard. People of the town gathered 
on the road and were seeing the sight. 

Before search brother of Sri Bijayananda 
Patnaik raised several objections to the search 
of Bijayananda’s house. But the town Inspec¬ 
tor explained the position that if there is ob¬ 
struction to search serious situation will arise 
and thereupon he agreed to the search. 

‘It is reported that the reason for the search 
is that a company by the name of Eastern 
Mercantile Corporation was formed under the 
leadership of Sri Bijayananda Patnaik. Permits 
for importing several crores of cement, maida, 
sugar, steel goods, screw, unmbrella stick, cycle, 
yarn were obtained from the Central Govern¬ 
ment in the names of members of this com¬ 
pany and illegally, profits of lacs of rupees were 
made by selling those to several persons out¬ 
side Orissa. It is alleged that by such action 
they have cheated the Central Government, the 
State Government and the people. From the 
papers it appears that the office of the com¬ 
pany is located at “Ananda Bhavan” in Tulsi- 
pur; but there does not appear to be any such 
office in Tulsipur’. It is rumoured that these 
permits were got hold of when Mahatab was 
the Central Minister for Industries. It is fur¬ 
ther rumoured that apart from the persons 
whose houses have been searched, another M.L.A. 
of Cuttack, some distinguished people of Naya¬ 
sarak & an important man of Barang Factory 
have manoeuvred to obtain permits from Cen¬ 
tral Government and have helped in the illegal 
sale of permits and are directly involved in 
certain transactions. During these searches, it 
is understood, some papers have been seized 
from the house of Mayadhar Mohanty, former 
Secretary of Mahatab. 


the Central Intelligence Police Department carried 
out extensive searches in the houses of several 
persons at Cuttack including the residence of 
Sri Bijayananda Patnaik. At about the same 
time during the reshuffle of the Central Ministry 
Sri Harekrushna Mahatab was not included in 
the Central Cabinet. This fact inevitably led to 
all sorts of rumours about the alleged black¬ 
marketing in permits said to have been indulged 
in by Sri Bijayananda Patnaik and other favourites 
of Sri Mahatab when he was Minister for Indus¬ 
tries and the anti-Congress papers of Orissa be¬ 
gan to publish a series of articles attacking both 
of them, basing their attack on the admitted 


Yesterday from 1 p.m. to 4 p.m. the offices of 
Narasing Ratha & Co. and Kalinga Tubes were 
searched by the Central C.I.D. with the help 
of Manglabag Police and they have taken some 
extracts from some papers. 

Besides it is rumoured that there has been 
serious allegation that Sri Patnaik has taken 
lacs of rupees from the Government in the name 
of development of industries and has not done 
anything. 

It is learnt that the company in whose name 
import licence has been obtained is not an esta¬ 
blished company nor is the company assessed to 
income-tax. It is being seriously investigated 
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as to how crores worth of permits were granted 
for transaction, from the Central Secretariat to 
a company consisting of private share-holders. 
‘The mysterious manner in which the permits 
were sold outside viz., Madras and Bengal and 
lacs of rupees worth of profit were made have 
already been investigated by the Central C.I.D. 
in those States’. It is learnt that Poddar and 
Co. of Calcutta are implicated in this matter. 
The application addressed to the Central Gov¬ 
ernment for permits and other papers have 
been seized 

It may be remembered that it was published 
in Daily Matrubhumi a few days back that 
although it has no dyeing factory 50 bales of 
yarn were obtained from the Secretariat of the 
Insustries Minister Mahatab and were not to 
be traced. It was also published that without 
intimating the State Government permit for 
maida was obtained from the Central Govern¬ 
ment and was not to be traced. It was pub¬ 
lished similarly without having a biscuit factory, 
maida for two months quota was obtained and 
was not to be traced’. 

‘As it is learnt that Central C.I.D. even though 
belated will systematically investigate into every 
matter and frame proper charges against some 
persons’. 

‘It is rumoured that some of the share-holders 
of the company were running to Delhi prior 
and subsequent to elections and gave substan¬ 
tial financial help at the time of elections’.” 
That the article is grossly defamatory of Sri 
Bijayananda Patnaik will be apparent. The sub¬ 
stance of the allegation contained in that article 
is that he organised a bogus company named 
‘Eastern Mercantile’, obtained several permits for 
various controlled commodities from the Central 
Government taking advantage of the presence of 
Sri Harekrushna Mahatab as Minister for Indus¬ 
tries and resold them at great profit to black- 
marketeers of Madras and Bengal. It was also 
alleged that there was a rumour to the effect that 
Sri Bijayananda Patnaik obtained lacs of rupees 
from the State Government for the purpose of 
development of industries but had not done any¬ 
thing. There was also a reference to the previous 
article dated 4-6-1952 regarding the mysterious dis¬ 
appearance of fifty bales of yarn and the permit 
for flour for manufacture of biscuits. Strangely 
enough Sri Bijayananda Patnaik did not take any 
action against the newspaper soon afterwards. 

In the meantime, agitation against the activi¬ 
ties of Sri Harekrushna Mahatab and Sri Bija¬ 
yananda Patnaik was started in other anti-Con- 
gress papers of Orissa such as ‘Krushak’. The 
‘Matrubhumi’ also came out with two other arti¬ 
cles on 21-7-1952 which were as follows: 

“ ‘MATRUBHUMI’ DATED 21st July, 1952’ 
IS MAHATAB AT THE ROOT OF ALL MIS¬ 
DEEDS? 

He should be immediately arrested with his 
friends and followers. 

Straightforward statement by ex-Congress M.L.A. 


Pandit Lakshminarayan Misra, a well known 
Congress leader and worker of Sambalpur, was 
a Congress member of the previous Legislative 
Assembly of Orissa. The follower of Mahatab 
had taken the shelter of bribery', falsehood, 
black-marketing etc., with his help, support 
and active co-operation when he was the Chief 
Minister and thereafter when he was promoted 
from this office to the post of the Union Minis¬ 
ter of Industries and Commerce, in respect of 
which the C.I.D. was investigating recently. In 
that connection Pandit Misra wrote in the 


paper ‘Subrati’ which is published under hia 
editorship from Sambalpur dated 3-7-1952 under 
a headline ‘Arrest’ as follows: 

It is a matter of great surprise that Bija¬ 
yananda Patnaik and others are not yet arrest¬ 
ed. These are the charges against them that 
they have opened a false, i.e., fraudulent com¬ 
pany, arranged permits for flour, cycle, yarn, 
iron and other articles of daily use worth many 
lakhs and received a huge amount through 
black-marketing. It is, however, understood that 
no scent of the matter named Bijayananda Pat¬ 
naik & Co. is even known to the Income-tax 
Department. All their fraudulent attempts are 
thoroughly known to the Government of India. 
But we want to make it known through the 
clearest language according to the doubt and 
demand of the public that Harekrushna Maha¬ 
tab himself is at the root of all sorts of mis¬ 
deeds and he should be arrested at the first 
instance. If Jawaharlal’s Government was pre¬ 
pared to prevent corruption, then they should 
arrest Mahatab, Bijay and Biren immediately 
without showing them any kindness and sym¬ 
pathy and should not utter the name of surety 
until the end of the investigation. 

xxx 

In this way they are collecting a huge amount 
and again taking lakhs after lakhs from the 
Kendu leaves lessees and others under the 
leadership of Mahatab, created so vicious atmo¬ 
sphere in the political field of Orissa at the 
time of election that the people became im¬ 
patient with hatred and irritation. Land-Rover 
cars which were brought by Bijayananda 
through his gambling and cheating were sent 
to different districts as the property of the 
Congress. 

Pandit Misra is one of the influential leaders 
of the Congress Circle of Sambalpur. We have 
no language to have stronger remarks than the 
strong remarks which have been published out 
of his aforesaid wilting regarding the move¬ 
ment of Mahatab with his friends and fol¬ 
lowers.” 

“‘MATRUBHUMI:’ DATED THE 21st JULY, 

1952. 

FIRE SMOULDERING INSIDE. 

It will bum one day to destroy the black- 

marketeers of Orissa. 

The result of the investigation of C.I.D. 


Recently some business firms of Cuttack were 
under the strict vision of the C.I.D. Articles of 
lakhs of rupees were imported on the strength 
of some import permits issued from the office 
of Mahatab when he was the Minister of Com¬ 
merce and Industries and were sold in Calcutta, 
Madras and other places through black-market¬ 
ing. Such allegations were heard at that time. 
The name of Kalinga Mercantile Corporation 
was alleged specially in this connection and the 
houses of the so-called Directors of this firm 
were searched. After the departure of the 
C.I.D. from Orissa on completion of their work, 
it is understood that a case on behalf of Bija¬ 
yananda Patnaik has been filed in High Court 
showing that such investigations and searches 
have no reasonable grounds of their own. 

However, in this connection it is propagated 
on behalf of some papers and institutions con¬ 
nected with Bijayananda Patnaik that the alle¬ 
gations for which the C.I.D. was investigating 
& searching in Orissa are baseless and such of 
their works are entirely illegal. But the corres¬ 
pondent of Matrubhumi has come to understand 
through the secret enquiry in this connection 
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that the propaganda which is now made re 
gaidmg the extinguishing of the fire is smoul- 
img inside and will burn violently in flamine 
tongue- The profiteer of his party who geS 
Mahatab in the office of the Commerce and 
Industries in the Centre, made the flow of the 
black marketmg m the country on the strength 
of the import permits, will be captured one 

in? tn fhp W1 ^ be pr °P erl y Punished accord¬ 
ing to their malpractices. The C.I.D. is still 

engaged in their primary work relating to it.” 


A. I. R, 


ed^o 1 utilise b thP g c an an f ti : Congress P a P er ^ want- 
o ° utl }!? e the series of incidents that had taken 

a vlew to discredit the two of the 
piomment Congress men of Orissa namely Sri 
Harekrushna Mahatab and Sri Bijayananda Pa£ 

(4) The ‘KRUSHAK’ also started a similar aei- 
der°the ^ - 

* IN ORISSA AND DEEDS OF 

mi^u AT iv B * Mahatab had to quit his office of 
mmitership a S he-was detected in his attempt 
to hoodwink Nehru. 


naging Agent of TS 5 ^ingerator as the Ma- 

to^rfang g e for money 0mPany haS left for DeIhi 


t ^ aD £, at this statement, apprehended that 
India Government shall no more be entrap^ 

& xrsr* p “- »» *££FS 

There is one institution of India Government 
named Industrial Financial Corporation which 
fh^ nt n l0 ? n tD different industrial institutions of 
w c ?* mtry * Bl Jayananda’s Orissa Textile MiUs 
has incurred a loan of about forty lakhs of 
rupees from that institution. it is so inferred 

to t J lat institution did not grant loan 

to Rahnga, Refrigerator this time. Patnaik has 
returned desperate. The company in Madras- 
to which this Oriya institution was to be handed 

Z e L V % fUSed f0r - the last time to take it up. 
Negotiation is going on with one Marwari at 

Cuttack. It will be final by this week as far 
as it is understood. 


THE INNER AFFAIRS OF THE REFRIGERA¬ 
TOR CO. 


Not even one out of cycles of ten lakhs of 
rupees was consigned to Orissa.” 

A major portion of the article is devoted to a 
venomous attack on Sri Harekrushna Mahatab 
which is not material for the purpose of this case. 

the later portion which deals with the alleged 
activities of Sri Bijayananda Patnaik may how¬ 
ever be quoted. 

<, <1 KI ? USHAK, DATED THE 18 th JULY, 1952’. 
Not even one of the cycles consigned to Orissa’ 
It was demanded first on behalf of the Orissa 
Government to issue import license to Oriyas 
to import cycles to Orissa. It was a loss to 
Orissa from the first instance when it was so 
planned to tender the license to- Bijayananda 
Patnaik ignoring the people whose name Orissa 
Government recommended. Cycles of five lakhs 
of rupees was quota for Orissa. One clever 
businessman of Delhi snatched away the license 
of two lakhs of rupees out of that when it was 
very hastely planned to issue the licence in 
the name of ‘Eastern Mercantile Co.’ and con¬ 
sequently Orissa got licence to import cycles 
of only three lakhs of rupees. Not even one 
of those cycles is yet consigned to Orissa. It is 
exhausted just there. Now Bija-yanand Patnaik 
points out a very fine legal defect that he got 
the licence to import the cycles, but no such 
particular condition was imposed on him to con¬ 
sign the cycles to Orissa. He says that he has 
not sold over the licence to outsiders but has 
sold the articles. All who sell away the permits 
manage cleverly to colour the transaction as of 
articles in paper. 

HOW DID THE SILK DISAPPEAR. 

License to import silk of high standard of 
about some lakhs from America was obtained 
and it is ascertained from the papers that such 
has been imported. But not even a string out 
of it has crossed the boundary of Orissa and 
brought into. Such silk is much appreciated 
in Indonesia. Bijayananda is well acquainted 
in Indonesia. Some enquiry is being taken up in 
this connection. The list did not end here. 
Nothing is known about the license to import 
screws of lakhs of rupees.” 

“GOVERNMENT OF INDIA COULD NOT BE 
ENTRAPPED. BIJAYANANDA PATNAIK RE¬ 
TURNED DESPERATE. 

Minister, Industry, declared in Orissa Assembly 
that there is no reason to apprehend about the 


Many must be anxious to know why this com- 
P any It is understood after enquiry 

, tbe capital of the Company rose to about 
25 lakhs of rupees. The industrialists of Delhi 
and Bombay so opine that this amount is suffi¬ 
cient for a refrigerator Co. It also availed 
some facilities through the grace of Mahatab 
the then Chief Minister, Orissa. But there is 
no cash balance of the Company except a few 
machinery and instruments. Accounts show that 
articles for about more than ten lakhs of rupees- 
have been purchased. The article which is 
available in India at three hundred rupees is 
shown in accounts to have been purchased from. 
England at more than double the amount. 
Not only this, but also up to twenty thousand 
rupees have been spent in each tour of Bija- 
yan an da Patnaik to England and he ha 5 gone- 
several times on behalf of the company. There 
is no limit to the expenditure on cars and 
petrol. When the expenditure for the workers 
was six thousands a month eight thousands 
were on the supervising staff. 

WHAT THE FACTORY WAS DOING? 

The Minister, Industry, Orissa replied in 
Assembly that this factory began to function 
from the August, 1951. But till now only 161 
units have come out whereas the capacity of 
the factory is to produce 75 units a week. These 
really seem mysterious. 

GIVE OUT THE REAL FACT. 

Government money was poured out tx> 
strengthen the narrow party which Mahatab 
formed in Orissa. The authorities of the 
Company should inform the public at once how 
far the rumours regarding this company are 
true or otherwise. Let the company give out 
the real truth if the rumours are not true. If 
• the authorities remain silent it would be better 
if the Government appoint an enquiry 
committee who would give out the real truth 
to the public.” 


It will be noticed that the substance of the alle¬ 
gation against Sri Bijayananda Patnaik in the 
‘KRUSHAK’ is also similar to that published in 
the ‘MATRUBHUMI’ of 17-6-1952, namely, that 
he has misused his position as Congress M.L.A. 
and as a friend of Sri Mahatab by obtaining per¬ 
mits in the names of bogus companies in Orissa 
and reselling them in black-market and that he 
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had persuaded the Government to invest huge 
sums of money on some of the companies started 
by him thereby causing heavy loss to tax-payers. 
A special mention was made of the Kalinga 
Refrigerator Co. In the next issue dated 25-7- 
1952 also the same topic was discussed as will be 
clear from the extract given below. 

“KRUSHAK. DATED, THE 25th JULY, 1952. 
ANOTHER NINE LAKHS OP RUPEES SHALL 
GO FROM THE ORISSA TREASURY. 

A NEW DEVICE OF BIJAYANANDA PAT- 
NAIK. 

AN ATTEMPT TO MAKE CHOUDHURY, THE 
CHIEF MINISTER, AGREEABLE. 

Cuttack, 23.7. 

A complicated situation has come up after 
India Government’s refusal to finance to run 
the Kalinga Refrigerator Factory. Bijaya- 
nanda Patnaik has approached the Orissa 
Government for nine lakhs of rupees pointing 
out that the factory cannot run unless at best 
another ten lakhs of rupees are given. None 
but one in Orissa Ministry agrees to the pro¬ 
posal. Bijayananda Patnaik with that Minister 
approached the Chief Minister and explained 
that there is little possibility of getting back 
the amount which the Orissa Government have 
already advanced to the company unless further 
amount be given. The Chief Minister has ex¬ 
pressed neither his assent or dissent after hear¬ 
ing all these. 

LET THERE BE ENQUIRY FIRST. 

Let us leave what amount of the poor people 
of Orissa has already been spent, it is rather 
surprising how again device is being contrived 
to throw away further amount. Let there be 
an enquiry first regarding the machinery and 
instruments already in stock of the factory and 
also as to possibility of at best the amount the 
Government can recover out of ten lakhs already 
given. 

It was declared on behalf of the Government 
in the. assembly that the managers of the 
factory are arranging money and will run the 
factory in no time. Now the Government should 
inform how far the amount has been arranged 
and to what extent the proposal of running the 
factory has reached. 

Nothing should be done in secret in such a 
big affair.” 

(5) Apparently, Sri Bijayananda Patnaik’s 
patience became exhausted. On 12-8-1952 he ser¬ 
ved registered notices on the editors, printers and 
publishers of the two news-papers calling upon 
them to make amends for publishing defamatory- 
articles against him and threatening them with 
legal proceedings if no satisfaction was given. The 
notices were received by them on 14-8-1952. The 
‘MATRUBHUMI’ sent a reply dated 16-8-1952 in 
which it requested Sri Bijayananda Patnaik to 
specify which portions of the articles were consi¬ 
dered to be defamatory. The ‘KRUSAK’ also 
sent a reply on 20-8-1952 stating that the articles 
were published after careful enquiries from reliable 
sources so that the public might know the truth. 
Then Sri Bijayananda Patnaik filed a complaint 
(C. C. No. 787/52) on the 21st August in the Court 
of the Sub-divisional Magistrate of Cuttack 
against the editor, printer and publisher of 
‘MATRUBHUMI’ and another complaint (C. C. 
No. 786/52) against the editor, printer and publi¬ 
sher of ‘KRUSHAK’ on the same date. We were 
informed that processes under S. 500, I. P. C. 


have been issued against these persons and the 
cases are still pending in the Court of a Magis¬ 
trate at Cuttack. 

(6) It was alleged that after the receipt of the 
notice from Sri Bijayananda Patnaik both the 
aforesaid newspapers published a series of articles 
extending over several dates, the contents of which 
were not only defamatory but had a tendency to 
prejudice the fair trial of the two defamation 
cases. The impugned articles in the ‘KRUSHAK’ 
(translated into English) are seven in number 
and they are as follows: 

“KRUSHAK’. DATED THE 15tll AUGUST, 1952. 
INDIA WIDE ENQUIRY AGAINST MAHATAB. 
AFTER THE ENQUIRY AT CUTTACK MANY 
NEW INFORMATIONS WERE AVAILABLE. 
PERMIT WORTH Rs. 70 LACS TO PATNAIK. 

Reply of the Government of India to the 
effect that the enquiry about the sale of per¬ 
mits is not yet over. Question in the Council 
of States with regard to the search of Maha- 
tab’s residence. 

* * * 

LIST OF IMPORT LICENSES. 

A list of import licenses given by Mahatab at 
one instalment to the Eastern Mercantile Corpo¬ 
ration constituted by one young man Mayadhar 
Mohanty who is the Secretary of Mahatab, & 
Bijayananda Patnaik and others is in our hands. 
That is given below. 

1. Imitation silk yam (resam). .. Rs. 2,00.000/- 

2. Cotton twisted yarn ..Rs. 1,00.000/- 

3. Suji .. Rs. 13.75,000/- 

4. Maida of superior quality .. Rs. 33,75,000/- 

5. Imitation of silk yam .. Rs. 1,00.000/- 

6. Imitation of pearls .. Rs. 1,00.000/- 

7. Silk of inferior quality .. Rs. 4,00,000/- 

8. Cycles • _ .. Rs. 2.00,000/- 

9. Screw - .. Rs. 2,00.000/- 

Total .. Rs. 69,50,000/- 

In words (Rupees sixty nine lacs and fifty thou¬ 
sand only). 

Now investigation is going on all over India as. 
to commodities worth how many rupees which 
was given to a Company in Orissa as import, 
license in order to import goods from the 
foreign countries where the said commodities 
were sold and who sold them. 

INDIA WIDE INVESTIGATION AGAINST 
MAHATAB. 

D. O. letter written by Patnaik to Mahatab 
while getting these import licenses. 

It is said that Mahatab promised to Bijaya¬ 
nanda Patnaik that nobody else would be per¬ 
mitted like this to import goods of such nature. 
Patnaik can safely sell them in India. While 
Bijayananda Patnaik was carrying the import 
licenses in a hot haste, he received a piece of 
sad news. Some other businessmen managed 
to do some sleight in the effect that some of 
the said commodities w T ere declared to be open 
general licence, that means import restrictions 
were waved out of the said commodities. Things 
so happened in Delhi that Mahatab w r as com¬ 
pelled to sign such an order. Receiving such 
information it is said that Bijayananda Patnaik 
returned some of the import licences with a 
D. O. letter to Mahatab. The said D. O. letter 
is in the hands of the Government at present 
and it discloses the relationship of Mahatab and 
Bijayananda. Then the Eastern Mercantile Cor¬ 
poration got back the import permit and carried 
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on some business. Investigation is now going 
on about the said matter. 

Many substantial matters have come out of 
trifle searches. 

* * * 

What the people are asking? Now the people 
are asking each other. 

1. Have these people got so much of capital 
to receive import licences worth seventy lacs? 

2. What commodities have come to India? 

3. What are the commodities which have not 
at all seen the soil of India? 

4. How much of income-tax has the said com¬ 
pany paid to the Government when it received 
import licences worth so much? 

5. Did any portion of the food stuffs like 
Suji and Maida come to Orissa? 

6. If not, what happened to them? 

7. It was published in newspapers that one of 
the ministers of the Government of Orissa 
fought his best at Delhi in order to issue some 
of the import licences in favour of the business¬ 
men in Orissa. Did the Government of Orissa 
recommend to issue import licences worth so 
much money in favour of this company? 

8. If not, did the Government of India issue 
such permit on proper investigation? 

9. Did the licences which are said to have 
been returned go out of the share of Orissa?” 

(2) “ ‘KRUSHAK’ DATED, THE 29th 
AUGUST, 1952. OBSTACLES IN THE IN¬ 
TEREST OF ORISSA AT HIRAKUND. 

Secret collusion with Madras campany though 
contracts worth rupees two crores were under¬ 
taken in the name of the Oriyas. 

The Government of India believes that the 
Orissa Firm got the work. 

Another story about Bijayananda Patnaik. 

We have got some proofs regarding the 
happenings at Hirakud and the things being 
done in the names of the Oriyas. Uptil now 
the idea of the people of Orissa was that the 
party of Mahatab Bijayananda Patnaik were 
running business by taking lakhs of rupees 
from the poor tax payer in the name of the 
development of industry. 

But they were not only industrialists but also 
• they have undertaken contractory work of 
crores of rupees. 

All sorts of things are going on in the name 
of ‘Kalinga’. 

Along with Kalinga refrigerator, Kalinga Air¬ 
ways and other works of Kalinga, the Kalinga 
Construction Company was established. That 
company first of all started the work Hirakund. 
Works are being entrusted to the Oriyas. 

Vigorous objections were raised in the Parlia¬ 
ment and Council of State in the month of 
July last that the Punjabi and people outside 
Orissa are getting the same. In reply thereto, 
the Minister of the Government of India said 
that the biggest work has been offered to the 
Kalinga company and it is a firm of Orissa. 

On getting this reply the people must be 
anxious to know the actual whereabouts of this 
company. Bijayananda Patnaik is the founder 
of this company. In the year 1949, the com¬ 
pany was favoured with works for the first 
time worth repees 67 lakhs. But no progress 
was made due to ignorance about works. 34 
lakhs of rupees were sanctioned for the fourth 


gap of power channel. After lapse of few days, 
alteration was made in the Hirakund project & 
the work entrusted to the company was suddenly 
closed. Thereby the company got opportunity 
to present any kinds of grievances. 

Again earth-work of rupees 150,00,000. 

Although no distinct progress of work was 
made by the company tender was opened on 
25-12-1951.” 

(3) “ ‘KRUSHAK'. DATED THE 29th 
AUGUST 1953. 

The acts of the Government of Orissa in the 
plea of development of industry. Don’t throw 
dust in the eyes of the people confusing state¬ 
ments. Sarangadhar Das, Memeber of the Parlia- 
ment insists to set up a Judicial Commission. Con¬ 
gratulation to ‘Krushak’ as it discloses true 
facts. 


Sarangadhar Das, Member of the Parliament 
and leader of the Socialist>Praja Party in the 
house of Commons has given the following 
statements about the aims and objects of the 
Orissa Government. 

Since last five or six years, the Government 
of Orissa is trying to establish work-shops like 
cloth factory, factory for ice box, work-shop for 
making petrol from coal, workshop for making 
tractors and work-shop for making steel pipes 
by giving lump sum of money to Bijayananda 
Patnaik the Pilot and rising industrialist, and 
‘Krushak’ has been much praised by the tax 
payers of Orissa by bringing the most confiden¬ 
tial (bhitiri) news to broad day light. I praise 
‘Krushak’ for the same. The interest of the 
public is the chief interest and it is the duty 
of the newspapers to safeguard that interest. 

‘Krushak’ has done its duty by presenting the 
‘hak katha’ before the public on minutely scru¬ 
tinising the subject-matter and by sacrificing the 
wishes and interests of favourites. Let the 
public of Orissa and their representatives do 
their duties henceforward. 

It is very hopeful that Dr. Parija and other 
leaders of the opposition party in Assembly 
have begun this work. I believe that they will 
try till the end to bring out the real fact. 

From the publications made in the last few 
editions of the ‘Krushak’ I come to this conclu¬ 
sion that the Government of Orissa entrusted 
to anybody and anybody nominated by Orissa 
Congress and Harekrishna Mahatab, the entire 
amount contributed by the tax payers of Orissa, 
the entire donation of the India Government 
towards development as also the loans taken 
from the Government of India, even though 
such person was entirely a stranger in the 
affairs of trade, commerce and machinery etc. 
The Orissa Congress is silent in these circum¬ 
stances. Harekrushna Mahatab has no zeal to 
read ‘Krushak’ and the present Orissa Govern¬ 
ment is also silent. Yes, to-day afternoon I 
read the Press note published in defence of the 
Orissa Government. There was no satisfactory 
reply. 

When I was a member of the Orissa Legis¬ 
lative Assembly in the year 1948-49, I P oin ^ 
during the discussions made in the Assembly 
that the people of Orissa should gain the know¬ 
ledge of craftmanship of making the materials 
of daily use instead of going after mamua 
turing petrol and making tractors. After in** 
the question of petrol and tractor will co 
automatically. If you don’t follow this P 
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ciple, you will find that after 3 or 4 years crores 
of rupees have to be wasted for nothing. It 
is true that petrol workshop has not been esta¬ 
blished but Rs. 6,00,000/- (six lakhs) have been 
spent for its investigation and not a single 
xeport even available. Therefore the Gover n- 
ment of India determined to extract petrol fiom 
the coals of Jharia. Workshop cannot be esta¬ 
blished due to scarcity of money. There is 
little possibility of establishing the workshop. 
On whose strength Harekrishna Mahatab and 
the Orissa Government gave this six lakhs of 
rupees without asking the Government of India? 
When and from whom the said money will be 
realised? The Government of Orissa is in traps. 

Again, in the year 1950, I invited the gentle¬ 
men who devoted themselves in the service of 
the public for the purpose of dismissing the 
matter by pointing out of the misappropriation 
•of Government’s money in a book styled ‘Gov¬ 
ernment of Orissa is in trap’. 

But neither during my speech, in the Assembly 
nor in the year 1950, I have not heard anybody 
showing interest in the matter. The bureaucracy 
are treading on wherever they wish as public 
are not alive. Once I exposed the matter about 
corrugated-sheet of a person having equal status 
of a Congress Minister. But the then Prime 
Minister and the Congress leaders suppressed 
the matter. At that time the public did not 
utter a word. Let the public discuss the matter 
in an impartial way that has been published in 
the ‘Krushak’. Then only the favouritism and 
playing with the money of the tax payers can 
be checked in future. 

The Government does not give frank state¬ 
ment. The facts that an agreement was signed 
at the time of giving loan to the Orissa Textiles 
Ltd. and the particulars of the properties given 
a security have not been clearly stated in the 
Press Note published today by the Government 
of Orissa. I wanted to see that agreement 
during the time when the matter relating to 
this loan was discussed in the Board of Indus¬ 
tries. But Narasimham Aiyangar, Chairman of 
the Board, said that agreement has been made 
and has been kept in the custody of the Gov¬ 
ernment. It is not desirable to disclose it here. 
Why not the Government state definitely that 
an agreement has been made? How long Maha¬ 
tab will throw dust in the eyes of the people 
by giving collusive statements? 

I urge as the representative of the public that 
let the Government publish the Audit Report 
of the year 1951 and let the public know as to 
what is true and what is false. 

There are some honest men in the Govern¬ 
ment and I respect them. For the welfare of 
those men, I urge that let a Judicial Commis¬ 
sion of high status be appointed and let that 
commission state the real facts after investi¬ 
gating into these allegations.” 

<4). “ ‘KRUSHAK’. DATED THE 12th SEPTEM¬ 
BER, 1952. 

The conscious public will give the reply. 
The statement given by the Secretary to the 
Socialist Party, Orissa, about the suit against 
the paper. 

Cuttack, 5-9- — Bankabihari Das, the Secre¬ 
tary to the Socialist Party, Orissa, has given 
the following statement about the suits filed 
against Matrubhumi and Krushak. He has 
written — I am not at all astonished to know 
about the defamation suit filed by Sri Hare- 
krushna Mahatab against Matrubhumi. Capi¬ 


talists and bankrupt politicians instead of 
opposing through newspapers any statement 
published in any paper take to such recourses. 
Now as the case has been instituted in a Court 
of law I have nothing to say about its con¬ 
sequences etc. The Court will ascertain the 
truth of it. But now it is a war cry for the 
newspapers and the public. The responsibility 
of disclosing all the facts relating to a politician 
like Mahatab lies with the public and the news¬ 
papers. The weekly newspaper Krushak also 
confronted with such a call from an industria¬ 
list who is a man of the Congress Party. The 
said suit is now pending for decision & as such I 
have nothing to say with regard to that. The 
conscious public of Orissa will surely give its 
proper reply. The public and the newspapers 
of Orissa will surely help us in order to reveal 
all the facts before the Court.” 

(5) . ‘“KRUSHAK’, DATED THE 12th SEPTEM¬ 

BER, 1952. 

Defamation suit filed by Bijayananda Patnaik. 
The bankers are unwilling to give him loans. 

He has alleged that the news published in the 
Krushak is false and baseless and it has 
damaged his reputation. The case is fixed for 
trial on the 22nd.” 

(6) . “ ‘KRUSHAK’, DATED THE 12th SEPTEM¬ 

BER, 1952. 

Case against us. 

Everybody in Orissa is aware of the fact that 
a defamation suit has been filed against Kru¬ 
shak. The allegation against us is that we have 
published some false and baseless news as a 
result of which the reputations of the persons 
concerned have been damaged. It will be known 
at the end of the suit what we have written; 
why we have written; from which source we 
have received the information; and whether we 
have written the same in order to guard the 
interest of the public or to defame individuals. 
If at all we have written anything in order to 
defame a particular individual then we should 
be punished by the Court. But if we have 
written anything in order to guard the interest 
of the public and to serve humanity then those 
who "have alleged against us will be known by 
the people. The people must thank us because 
we have given them the opportunity to know 
everything while the case is continuing. Before 
the interest of the public the harm caused to 
an editor or the reputation of an individual, 
however rich or big he may be, is very meagre. 
Hence we consider ourselves fortunate being im¬ 
pleaded in such a suit. 

But we want to say one thing. The people 
who are incharge of the administration of 
Orissa today are much aware of their faults 
and weakness than ourselves. They always 
suspect that the people may know their secret 
affairs. The suspicion makes them perturbed. 
They shall be always careful to see that their 
opponents do not get justice. But for that we 
cannot lose our confidence from our judiciary. 
People should always have the confidence to 
get justice from the judiciary. We are sorry 
to admit that money is necessary in order to 
get justice in the present system of law that 
prevails. We believe that our readers and well- 
wishers will bear the cost that we would incur 
in order to summon the persons as witnesses 
by whom the real truth will be revealed. We 
are grateful to some of the pleader and advo¬ 
cate friends who have come forward to help 
us. Some of the famous citizens of Cuttack 
are trying to form a Committee known as the 
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‘Krushak Atma Rakshya Committee’ (Committee 
to save the interest of.Krushak) and they are 
keeping letter correspondence with all classes 
of people in Orissa. 

We request the public of Orissa to co-operate 
fully with the ‘Krushak Atma Rakshya Com¬ 
mittee’ in order to publish truth.” 

(7). “ ‘KRUSHAK’, DATED THE 12th SEPTEM¬ 
BER, 1952. 

(Surendranath Dwivedi) 

Cases have been instituted against Krushak. 
This is not new. When Krushak was first pub¬ 
lished the Zamindars instituted cases against it 
and tried to make an end of it. But Krushak 
did not die. It gathered new strength out of 
that. Zamindaries have been abolished. But a 
new type of blood has grown up. They have 
behind them either direct or indirect support 
of the Government machinery. They have 
spoiled and polluted our society and political 
life through vice and corruption. To-day they 
have focussed their eyes upon Krushak. They 
want to trouble Krushak and stop its publica¬ 
tion. 

Krushak is the paper of the Public. Its duty 
is to publish the public opinion strongly with¬ 
out any fear. Failing which there is no need 
of Krushak. Hence Krushak is publishing regu¬ 
larly all the flaws and injustices done in the 
Government sphere and general sphere. The 
capitalists and the party in power are trembling 
due to this. Their secret becomes out. Source 
of exploitation is being choked. They have not 
got the courage to say that the items published 
in the Krushak are false. They are unable to 
face the public straight. 

The Court will decide the matter and the 
editor and publisher of Krushak will give its 
proper reply. It is not a thing to either win 
or lose a case. They are ready to make any 
sacrifice for truth. But money is necessary in 
order to contest a suit. It is impossible to con¬ 
tinue a litigation without money. The Krushak 
has no financial strength. Its readers and well- 
wishers are its only strength. It is able to 
manage itself for so many years without any 
capital only by the help and support of them. 
So this attack upon Krushak is a challenge to 
them. Can they not save Krushak from the 
attacks of the capitalists? 

A help fund is opened in order to save Kru¬ 
shak from such attacks. It is happy to note that 
some of the lawyer friends have volunteered to 
fight the suit. Still then we require much 
money. The readers and well-wishers will bear 
that. I believe, the friends of Krushak will 
try their best. They will send help very soon. 
They will give themselves and will collect from 
others. Everybody ■will give as much as he can. 

It matters very little whether the help becomes 
very small. If the amount is so small that it 
cannot be sent by money order then postal 
tickets may be sent. But it should be done 
quickly. If delayed will not help us in the pre¬ 
sent affairs. The readers of Krushak should 
show that the support of the people that stands 
behind Krushak can smash the pride of all the 
injustices of the country.” 


(7) The impugned articles in the ‘MATRU- 
BHUMI’ (translated int-o English) are as follows: 

(1). “ ‘MATRUBHUMI’, DATED THE 17th 

AUGUST, 1952. 

Terrific conspiracy against Matrubhumi. Many 
industrialists and black-marketeers combined 


t0 make vigorous attempts 

in this direction. 

(From our own correspondent) 

Cuttack, 16-8- 

News of the terrific conspiracy of a combina¬ 
tion of many capitalists, industrialists, black- 
marketeers and profiteers of Orissa to wipe out 
Matrubhumi’ of its existence are now available- 
from many sources. A deep sense of fear and 
disappointment has been created amongst the 
businessmen and industrialists who were carry¬ 
ing a black-marketing, as this newspaper ex¬ 
posed the corruption and malpractices of some 
anti-social elements. As a result they are deter¬ 
mined to offer a combined resistance to this 
paper. A few days back some distinguished 
black-marketeers and ‘Dalalls’ of Orissa met in 
a two storied building near Chandnichauk cross¬ 
ing and prepared various plans as to how Matru¬ 
bhumi could be rooted out of its existence. 
Majority of the gentlemen who gathered there 
expressed the ‘ opinion that publication of the 
paper would be stopped if a number of suits 
are filed simultaneously against the paper. 
Hence it is understood that it has been decided 
to launch the attack like this at first.” 

(2). " ‘MATRUBHUMI’, DATED THE 20th 

AUGUST, 1952. 

DANGEROUS IF TRUE 

Mahatab’s men took a cheque for Rs. 1,00,000/-. 

The enquiry started by the Central C.I.D. 
against some big businessmen has almost come to 
an end. The name of the ex-Minister of Com¬ 
merce and Industries, Government of India 
was connected with the allegations regarding, 
which the enquiry was. conducted. It has been 
published in the ‘Indian Life’, a weekly paper 
of Calcutta, that the Central Police has sought 
the permission of the Home Minister to arrest 
these persons. Those who offered bribe will bo 
arrested at first. They will be detained till the 
Preventive Detention Act receives the assent 
of the President. 

In the meantime, it is understood that Dr. 
Meghnad Saha and Sri A. K. Gopalan, the 
leader of the Communist Group will raise this- 
question in the coming session of the Parlia¬ 
ment. 

A business organisation named Kisandas Puru- 
shottamdas, located at No. 2, Royal Exchange 
Place, Calcutta, handed over a cheque of Rs. 
1,00,000/- to a man of the Minister of Com¬ 
merce and Industries on 15-12-1951 as a bribe. 
This cheque was to be drawn in the United Com¬ 
mercial Bank.” 

(3). “ ‘MATRUBHUMI’, DATED THE 23rd 

AUGUST, 1952. 

DEFAMATION OF BIJAYANANDA AS A 
MEMBER OF THE TREASURY BENCH OF 
THE CONGRESS GOVERNMENT. 

It is understood that the Editor and the Pub¬ 
lisher of Matrubhumi have been summoned to 
be present in the Court on 10-9-1952 after the 
affidavit was sworn yesterday in the defamation 
suit filed by the Congress M.L.A. Sri Bijaya- 
nanda Patnaik against the Editor and the Pub¬ 
lisher of the paper. 

Mr. Patnaik has said in his examination be¬ 
fore the Court that the article published in the 
Matrubhumi not only defames him personally 
but also as a member of the Congress Treasury 
Bench.” 
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suitable reply to this. The public and the news- 
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(4). ‘“MATRUBHUMI', DATED THE 5th SEP¬ 
TEMBER, 1952. 

PEOPLE TO REPLY. 

There was no necessity of another daily news¬ 
paper in view of the fact that there are many 
newspapers and periodicals being published in 
Orissa and that there are more than one daily 
paper in the town of Cuttack. But we announced 
at the time when Matrubhumi was started and 
also announce it now that people felt the neces¬ 
sity of an out-spoken newspaper like ‘Matru¬ 
bhumi ’ as it had become necessary to draw the 
attention of the public to all the drawbacks of 
the administration without any party affiliation. 
The readers of Matrubhumi in this State will 
bear testimony and the popularity that the 
paper has earned during the short period of its 
•existence will bear proof of how the paper has 
progressed in its path of duty towards fulfil¬ 
ment of this purpose, without any sense of fear 
and perturbance. We have attributed many 
faults to different persons at the helm of the 
administration by repeatedly giving publication 
to the corrupt practices that entered into the 
fabrics of the administration and caused much 
harm rather than benefit to the administration. 
We will remain steadfast in this path as long 
as drawbacks and corruption have not dis¬ 
appeared from the country. 

Matrubhumi has no necessity for its existence 
if it does not publish the gross misuse of power 
practised by the peope in authority. But Matru¬ 
bhumi has now to face the wrath of people 
holding the destiny of Utkal in their hands. A 
leader of Orissa once out of anger towards 
Matrubhumi spoke out — “People to respond to 
this”. If the Editor of Matrubhumi committed 
a sin by publishing without any hope of self- 
aggrandisement or any evil intention and with 
an intent to serve the motherland, the draw¬ 
backs and malpractices of people at the top of 
the machinery of administration who are en¬ 
gaged in activities prejudicial to the interest of 
the people, then the country will surely take 
it as its own sin and in the language of the 
said leader, the people will respond to that.” 

(5). ‘“MATRUBHUMI’, DATED THE 7th SEP¬ 
TEMBER, 1952. 

VIGILANT POPULACE TO RESPOND. 

Statement of the Secretary of the Orissa Socia¬ 
list Party regarding the case against news¬ 
papers. 

Sri Bankabehari Das, Secretary of the Orissa 
Socialist Party has issued the following state¬ 
ment regarding the suits filed against Matru¬ 
bhumi and Krushak. 

He writes — I am not at all surprised at the 
news that Sri Harekrushna Mahatab has filed 
a defamation suit against Matrubhumi. Capi¬ 
talists and bankrupt politicians take recourse 
to this method without having courage to con¬ 
tradict the published news through newspaper. 
Now I have nothing to say regarding the nature 
and consequence of the suit after it has been 
filed in the Court. The Court w’ill ascertain its 
veracity. But now it is a ‘war cry’ to newspapers 
and the public. The responsibility of placing 
all facts regarding a politician like Mahatab 
before the Court is now placed on the Public 
and newspapers. Krushak the weekly paper of 
our party has also been confronted with such 
a ‘war cry’ from a Congress industrialist. 

The case is now under trial & therefore I have 
nothing to express my opinion on that. The 
awakened public of Orissa will surely give a 


papers of Orissa will surely render all possible 
help in presenting all facts before the Court." 

(6). “ ‘MATRUBHUMI’, DATED THE 8th SEP¬ 
TEMBER. 1952. 

MATRUBHUMI WILL REMAIN UN¬ 
PERTURBED. 

Service of countrymen is its ultimate aim. 

In the meantime more than one law suits 
have been filed against Matrubhumi in Courts. 
All are more or less aware of the history of 
simultaneous attacks on all sides launched against 
our Matrubhumi (motherland; and of how 
Matrubhumi (motherland) was torn to pieces by 
them. Even now after the independence of the 
country was achieved merciless attacks are go¬ 
ing on all sides against the sentiments of Matru¬ 
bhumi (motherland) and it is a matter of re¬ 
gret that some self-styled leaders who were 
brought up with the bread of our motherland 
and called themselves as her servants and 
devotees are helping like a handle to an axe. 
They are thinking of their personal interest of 
making their position higher and higher by hook 
or crook to be bigger than the national 
interest. 

Singblium has gone out of Orissa as a result 
of this sort of self-aggrandisement on their part. 
Basta, Jashpur and other territories in the 
west have been taken out. Similarly many places 
inhabited by Oriyas in the south have been cap¬ 
tured by the province of Madras. Sareikela and 
Kharswan have escaped out of our clutches even 
though they were one day with us. Over and 
above that the political Orissa has raised its 
head as a separate State in independent India 
along with the ex-States. But within the State 
there is no limit to the oppression of the non- 
Oriyas on the Oriyas in broad day-light. 

If we consider likewise, the prestige of our 
mother-land is being jeoparadised in broad day¬ 
light before everyobody and in every moment. 
Matrubhumi was started to expose those white¬ 
washed people who while in the seat of the lead¬ 
ers are encouraging that, before everybody. 
Othenvise, there was no necessity of ‘Matru¬ 
bhumi’ when there were more than one daily and 
weekly newspapers and periodicals. Numerous 
readers of Matrubhumi might have known how 
far ‘Matrubhumi’ has been successful in fulfill¬ 
ing that purpose with which it appeared before 
the public during the short period of its exis¬ 
tence. Matrubhumi is determined to endure 
smilingly the thunderous attacks from any quar¬ 
ters while exposing those people who are pollut¬ 
ing the limited present and the vast future of the 
country’ and the nation by their preference for 
their self-interest to the interest of the country. 
Its definite move towards its goal will by no 
means be affected nor can it ever be. It is not 
to her lot to retreat if somebody thinks that 
‘Matrubhumi’ had defamed him while trying to 
preserve the honour of the country and the 
nation. Rather it will devote itself completely 
with redoubled vigour to the service of the dumb 
millions. This is the last and the greatest pro¬ 
mise of Matrubhumi to her countrymen in 
these days of her distress.” 

(7). ‘‘MATRUBHUMI’. DATED THE 8th SEPT¬ 
EMBER 1952. 

GRAND-FATHER AND GRAND-SON FARCE. 
Grandson Who are, now-a^days, thinking 

defamed? 

Grandfather Those who had never, nor has 

any nor shall have any fame.” 
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(8) “MATRUBHUMI’. DATED THE 11th SEPT¬ 
EMBER, 1952. 

APPEAL. 

In an independent country the responsibilities 
of the newspapers are very great. The principal 
duty of a newspaper is to point out to the 
people of the country all the defects and flaws 
of the administrative machinery and to guide 
them on the right path by criticising the defects 
and drawbacks of the society. There is 
no necessity for a newspaper to continue its 
publication unless it serves this purpose. But 
while proceeding forward with such an aim it 
is but natural that anti-social forces must try 
their best to make an end of the newspaper. 

Some of the newspapers, while discharging 
its duty today have become the object of anno¬ 
yance of somebody and the others may be like 
that to-morrow. Under such circumstances the 
newspapers and the journalists should make a 
joint effort to fight against injustice (‘anyaya’). 

Four cases have been instituted against Matru- 
bhumi and Krushak. It is expected that some 
more may be instituted in future. All progres¬ 
sive newspapers and journalists should consi¬ 
der the case instituted against Krushak to be 
their own case and should make a joint attempt 
to see that the newspapers do not die out. 

Hence we propose that the people of the 
country should constitute immediately a com¬ 
mittee in order to resist such acts. 

Signature: Sri Binod Kanungo, the Editor of 

Krushak. 

Sri Nityananda Singh, the Editor of 

Janamata. 

Sri Nityananda Mohapatra, the 

Editor of Dogor. 

Sri K. N. Acharya, the Editor of 

Orissa First. 

Sri Godabaris Mohapatra, the Editor 

of Niakhunta. 

Sri Raghu Rout, the Editor of Sata 

Katha.” 

(9) “‘MATRUBHUMI’, DATED THE 13th SEP¬ 
TEMBER, 1952. 

A PROBLEM FOR ALL NEWSPAPERS. 

A combined effort is necessary against the 

howling of Congress. 

Mohan Das, the Editor of ‘Nua Duma’ states: 

Sri Mahatab has demanded a defamation 
worth one lakh of rupees against Matrubhumi 
and also had filed a similar suit against Kru¬ 
shak. At this, we presented our own views in 
a statement. But it was not published in 
apprehension that somebody may interprete 
as contempt of Court. 

We do not mean to contempt the Court nor 
to any associated person. It is not fair to com¬ 
ment upon a suit under trial. But we do want 
that every truth should come out to light imme¬ 
diately. Let the real culprit be punished. Every 
newspaper as well as the public of Orissa must 
wish it. That is why everybody should be co¬ 
operative. 

Because this is a new incident generally all 
sorts of news regarding the political persons 
come to light. Thereby their fame and in¬ 
fluence either increases or decreases. For this, 
generally nobody goes to Court but enlighten 
the whole truth through newspapers. But the 
Congress leaders, failing therein, now run to 
the Court and establish a new precedent in 
politics. 


Well, Court will clarify everything. Therefore 
the contesting parties, without feeling shy, 
should place all the true facts. But Congress 
thinks that by so threatening the newspapers 
will be subdued. By threatening one, the others 
will be suppressed, people will be frightened, would 
not come forward to speak the truth and they 
will be taking the bait. For that it is learnt, 
the Provincial Congress Secretary is trying his 
best on behalf of the Congress institution. 

So it is not a question of a single individual 
newspaper. It is a problem to all the news¬ 
papers — a matter for the whole mass, a matter 
for all people who want the truth to come out. 
Because, truth alone can safeguard the public 
interest. Therefore, all the newspapers, the 
whole mass of people should unite. Let an 
immediate combined effort be made in that di¬ 
rection — this is our only appeal." 

(10). “‘MATRUBHUMI’, DATED THE 16th 

SEPTEMBER, 1952. 

APPEAL. 

It is quite clear from those suits that have 
been filed against Matrubhumi and Krushak in 
the Criminal and Civil Courts along with the 
threats for such other suits to follow, that some 
persons and groups with vested interest who 
occupy the high offices of this State are trying 
their utmost to give such a kick on the heads 
of those newspapers and magazines that are 
slowly rising to the surface in order to safe¬ 
guard the public interest that they will be 
crushed down to earth — not to speak of their 
upliftment. Therefore, it is the duty of the 
public to save these newspapers, and magazines 
who are serving the peoples’ interest, from this 
immediate danger. For that our combined 
effort is necessary. There will be a meeting to 
discuss the extent of public duty towards it 
and to decide a combined line of action. So 
it is requested that you all should attend this 
meeting and oblige.” 

(8) Though the ‘KRUSHAK’ and the ‘MATRU¬ 
BHUMI' are two different papers it was con¬ 
sidered convenient to hear the contempt proceed¬ 
ings against both of them jointly. They were 
both represented by one counsel and the offend¬ 
ing articles all deal essentially with the same 
subject, namely, the defamation cases brought by 
Sri Bijayananda Patnaik against them and his 
activities as a Congressman and as an industria¬ 
list of Orissa. 

(9) Mr. B. M. Patnaik who appeared on behalf 
of Sri Bijayananda Patnaik to support the rule 
argues that the aforesaid articles have a tendency 
to prejudice the fair trial of the two defamation 
cases in the following two ways: 

(i) Some of them by asserting as true the alle¬ 
gations made in the original articles which 
were the subject-matter of the defamation 
cases prejudge the very points for decision 
by the Criminal Court; 

(ii) All the articles have a tendency to prejudice 
the public of Orissa in general and the 
public of Cuttack in particular against Sri 
Bijayananda Patnaik and to mobilise opinion 
in favour of the aforesaid newspapers by 
making it appear as if they were the inno¬ 
cent victims of persecution from Sri Bija¬ 
yananda Patnaik and other black-marketeers 
and swindlers of Orissa. 

Mr. Patnaik urged that the contempt would come 
under the following two of the three classes ot 
contempt defined in the ofLquoted saying of Lord 
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Hardwick — ‘St. James’s Evening Post case’, (1742) 
2 Atk 469 (A): 

(i) abusing parties who were concerned in cases; 

(ii) prejudicing mankind against persons before 
the cause is heard. 

(10) Before discussing each of the aforesaid 
articles I may briefly refer to the law relating 
to this class of contempt. There is no doubt 
about the proposition that when a case 
is pending or imminent any matter published in 
a newspaper which has a tendency to prejudice 
one of the parties or to mobilise public opinion 
in favour of a rival party would amount to con¬ 
tempt. In the well known Tichborne case — 
‘Tichborne v. Tichborne’, (1870) 39 L J Ch 398 
(B), this class of contempt was emphasised as 
follows: 

“.whatever tends to prejudice a cause, what¬ 

ever matter is published to the w r orld, referring 
to the parties to the litigation, and to the sub¬ 
ject-matter of it, in such a way as to excite a 
prejudice against them, or their litigation, is 
a contempt of Court.” 

Again in — ‘In re, Crown Bank’, (1890) 44 Ch D 
649 (C), a newspaper which deliberately took one 
side in a controversy in respect of a pending 
proceeding was punished for contempt of Court. 
Similarly, in — ‘Russell v. Russell’, (1894) 11 TLR 
38 (D), an article in a newspaper which cast re¬ 
flection on a party in a pending case. “in 

a manner calculated to excite prejudice against 
her” was held to be contempt. In — ‘William 
Thomas Shipping Co., In re’, (1930) 99 L J Ch 
560 at p. 564 (E), Lord Maugham summed up the 
law as follows: 

“I think that to publish injurious misrepresenta¬ 
tions directed against a party to the action, 
especially when they are holding up that party 
to hatred or contempt, is liable to affect the 
course of justice, because it may, in the case of 
a plaintiff, cause him to discontinue the action 
from fear of public dislike, or it may cause the 
defendant to come to a compromise which he 
otherwise would not come to, for a like reason.” 

(11) There are several Indian decisions which 
follow the aforesaid rule. I may refer to — 
'Sathappa Chettiar v. Ramachandra’, AIR 1932 
Mad 26 (F>; — ‘Bibhabati Devi v. Ramendra’, AIR 
1939 Cal 672 (SB) (G); — ‘Supdt. & Rembr. Legal 
Affairs Bihar v. Murli Manohar’, AIR 1941 Pat 
185 (H) and — ‘Emperor v. Khushal Chand’, AIR 
1945 Lah 260 (I). 

(12) But it should be observed that authorities 
have sounded a note of caution against undue 
straining of the law of contempt. As early as 
1889 in — ‘Hunt v. Clarke’, (1889) 58 L J Q B 480 
(J), it was pointed out that the Court would not 
exercise its extraordinary power of committal for 
contempt if the offence complained of is of a 
slight or trifling nature, but only if it is likely to 
cause ‘substantial’ prejudice to the parties to the 
action. This was followed in — ‘Queen v. Payne 
and Cooper’, (1896) 1 QBD 577 (K). In India also 
in — ‘Anantalal Singh v. Alfred Henery Watson’, 
AIR 1931 Cal 257 (L), the same view was held 
and in a recent decision of the Supreme Court 
reported in — ‘Rizwan-Ul-Hasan v. State of Uttar 
Pradesh’, AIR 1953 SC 185 (M), the same aspect 
was emphasised in the following words: 

“The jurisdiction in contempt is not to be in¬ 
voked unless there is real prejudice which can 
be regarded as a substantial interference with 
the due course of justice.” 

1 (13) Where a pending case in respect of which 

Icontempt is alleged to have been committed is a 


case of defamation and the person alleged to have 
been defamed is a politician, other important 
questions also arise for consideration. Article 
19(1) (a) of the Constitution guarantees freedom 
of speech and the Press should have freedom to 
criticise the activities of public men belonging to 
one party or the other. Not infrequently a poli¬ 
tician who does not want his public activities to 
be exposed may institute a criminal case of de¬ 
famation in respect of an article appearing against 
him in a newspaper and then resort to the law 
of contempt for the purpose of gagging all hostile 
comments on his other public activities, while 
keeping the defamation case pending as long as 
possible. Hence, though any attempt of trial by 
the Press of a pending case should be sternly put 
down by enforcing the law of contempt, in appro¬ 
priate cases the said law should not be so strained 
as to materially affect the freedom of speech of 
newspapers. A line has to be drawn between the 
law of contempt on the one hand and the free¬ 
dom of speech of the newspapers on the other. 
Where an article is published with the ‘intention’ 
of prejudicing the fair trial of a pending case 
there can be no hesitation in applying the law 
of contempt against the offending newspaper. But 
where such intention is absent and the Court is 
asked to infer that the article has a ‘tendency 
to prejudice the fair trial of a pending case many 
other considerations should also be carefully 
weighed. 

This question came up for consideration in — 
‘Rex v. Blumenfeld’, (1912) 28 T L R 308 at p. 310 
(N). There one Captain Tupper who claimed to 
be a public worker brought a libellous action 
against the ‘Daily Express’ in respect of certain 
articles which appeared in the same and the 
editorial comments thereon. After the commence¬ 
ment of the action the ‘Daily Express’ published 
another article derogatory 7 to his character and 
described him as a mere ‘soldier of fortune’. The 
second article doubtless did not deal with the 
merits of the case but it had undoubtedly a ten¬ 
dency to affect the quantum of damages in the 
libellous action. Justice Phillimore observed: 

“Of course, there were limits to the right of free 
speech, and no doubt articles or statements 
made near the time of the trial, especially on 
the eve of the trial or made at a place near 
in point of locality, were calculated to create 
an atmosphere unfavourable to one of the 
parties by deterring witnesses from coming for¬ 
ward and speaking their minds freely or by 
warning the minds of the jurymen, and these 
should be deemed an interference with the course 
of justice, and should be restrained by the 
wholesome exercise of the jurisdiction of the 
Court. But it was quite another thing to say 
that a man could procure himself protection for 
life from the exposure of his character by the 
issue of a writ.” 

His Lordship then stated: 

“Where the defendant swore he was going to 
justify the words of the alleged libel the Court 
would not grant a rule in a case of this kind 
unless it saw that the justification was an idle 
one and not genuine. Here the defendants had 
averred that they were prepared to justify at 
the risk of the damages against them being 
thereby inflamed, and that they w r ere solvent 
and able to pay damages. Of course, that did 
not necessarily touch upon the question of the 
interference with a fair trial. The Court had 
t-o reconcile two things — namely, the right of 
free speech and the public advantage that a 
knave should be exposed, and the right of an 
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individual suitor to have his case fairly tried. 
The only way in which the Court could save 
both was to refuse an unlimited extension of 
either right. It became, then, a question of 
degree.” 

His Lordship further stated while referring to 
the plaintiff: 

“While he was a public man he was the subject 
of public comment; he must retire into private 
life; as long as he remained what he was he 
could not complain of comment which would be 
made at the risk of paying damages.” 

In — ‘Rex v. Editor of the Daily Mail’, (1928) 44 
T L R 303 (O), the same subject was fully dis¬ 
cussed and it was observed by the Lord Chief 
Justice: 

“A publication made with the clear intention of 
prejudicing the fair trial of an issue pending 
before a Court was obviously a contempt of 

Court, and would be punished as such. But 
where the Court was satisfied that there was no 
such intention, and yet the publication was one 
which might conceivably prejudice a pending 
trial, the circumstances of the particular case 
j must be taken into account. The nature of 

: the proceedings which were pending, the con¬ 

duct of the parties, the time, the manner, and 
the locality of the publication in relation to 

the time, the mode, and the locality of the 
trial had all to be considered and the Court 
must be satisfied that a case for its “arbitrary 
and summary interference” had been made out.” 

These observations apply with great force in the 
present case inasmuch as the political activities 
of Sri Bijayananda Patnaik are closely connected 
with his industrial ventures. In the articles 
alleged to be defamatory there is a clear sugges¬ 
tion that it was by virtue of his position as a 
Congress member of the Assembly and his friend¬ 
ship with Sri Harekrushna Mahatab that he was 
able to obtain permits for controlled commodities 
and make profits by selling the same and also to 
persuade the Government to finance several of 
his companies. 

The ‘KRUSHAK’, in reply to the registered 
notice of Sri Bijayananda Patnaik, had stated 
that the publications were made in public interest 
and that it would be able to substantiate the same 
in Court. An anti-Congress paper is undoubtedly 
entitled, in exercise of the right of freedom of 
speech, to carry on its agitation against what it 
considers to be the undesirable activities of a 
Congress member subject of course to the right of 
the aggrieved person to seek redress against the 
paoer in the Criminal Court or Civil Court if the 
articles offended the law of defamation. But where 
a paper asserts that what it has said in a 
previous publication is true and that it was made 
in public interest and is ready to justify its action 
in the Criminal Court it will not be proper to use 
the law of contempt to stifle all criticisms cf the 
activities on the ground that the previous publi¬ 
cation was intended to prejudice the fair trial of 
the case or else that it has substantially such a 
tendency. 

In this connection the unexplained delay of 
nearly two months in bringing the Criminal case 
of defamation against ‘MATRUBHUMI’ cannot 
be wholly ignored. The defamatory article 
appeared on 17-6-1952 and Sri Bijayananda Pat- 
naik’s criminal complaint for defamation against 
the paper was made only on the 21st August. In the 
mean time, several other articles had appeared 
both in ‘KRUSHAK’ and ‘MATRUBHUMI’ not 
only against his activities but also against those 


of Sri Harekrushna Mahatab. It was strenuously 
contended by Mr. A. Das on behalf of the news¬ 
papers that the criminal cases of defamation were 
not bona fide but that they were instituted with 
a view to gag the mouth of the anti-Congress 
papers against exposure of activities of some of 
the Congressmen of Orissa by threat of initiating 
proceedings for contempt of Court when they 
found that their activities were likely to be fully 
exposed. 

I do not wish to say anything definite in res¬ 
pect of this argument inasmuch as it might affect 
the fair trial of the defamation cases now pending 
in the Court of a Magistrate at Cuttack. But the 
absence of any explanation for the delay in insti¬ 
tuting the defamation cases is a factor which can¬ 
not be ignored in considering whether one of the 
objects, if not the main object, of instituting the 
defamation cases, was to stifle hostile criticism 
in respect of the other public activities of Sri 
Bijayananda Patnaik under threat of contempt 
of Court. 

(14) Bearing in mind the aforesaid principles 
the following two questions have to be considered 
while scrutinising the offending articles: 

(i) Do they indicate a clear intention of pre¬ 
judicing a fair trial of the defamation case? 

or else, 

(ii) Do they have a tendency to so prejudice 
that trial? 

If there is no intention to prejudice a fair trial 
the various other circumstances fully dealt with 
in the judgment of Lord Chief Justice in — 
‘(1928 44 T L R 303 (O)’ have to be taken into 
account in deciding whether: 

(a) there was, in fact, contempt and 

(b) whether it was technical or real and sub¬ 
stantial. 

(15) I shall now discuss each of the offending 
articles in turn. 

(16) ‘KRUSHAK’ 1st article. — This appeared 
on 15-8-1952 after the receipt of the notice from 
Sri Bijayananda Patnaik but prior to the filing 
of his complaint. It gives full information about 
various other permits said to have been given to 
Sri Bijayananda Patnaik by the Government of 
India and the investigation that was conducted 
by the Central Police Department. I do not think 
that there was any intention to prejudice the 
trial of the defamation case which was then immi¬ 
nent nor can it be reasonably held that there 
was such a tendency. The newspaper was entitled 
to expose what it considered to be the undesirable 
activities of Sri Bijayananda Patnaik subject of 
course to the penalties which it was willing to 
incur under the law of defamation if the allega¬ 
tions were found to be untrue. 

(17) ‘KRUSHAK’ ‘2nd article’ — This is a gene¬ 
ral article about the sacrifice of the interests of 
Orissa in Hirakund construction. There is also a 
reference to a company started by Sri Bijaya¬ 
nanda Patnaik which managed to secure con¬ 
tracts for sixty or seventy lakhs of rupees a 
Hirakund for construction work and transferred 
them to a Madras firm. In the articles of ‘Kru¬ 
shak’ which were subject-matter of the defama¬ 
tion case there was no mention at all of the acti¬ 
vities of Sri Bijayananda Patnaik m Hirakund 
construction. Consequently, this article of the 
29th August could not. in any way, prejudice the 
trial of any fact in issue in the defamation case. 

Doubtless, if the allegations in this case are 
false it may prejudice the activities of Sn Bija¬ 
yananda Patnaik in the eyes of the public. BU& 
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as he is a public worker and a member of the 
Assembly, newspapers are entitled to criticise his 
other activities at the risk of paying damages if 
the articles were found to be defamatory. The 
observations of Justice Phillimore distinguished in 
— ‘(1912) 28 T L R 308 (N)’ are quite apposite in 
this connection. 

(18) ‘KRUSHAK* ‘3rd article’. — This article 
contains the statement of Sri Sarangadhar Das, 
a member of Parliament from Orissa and leader 
of the Socialist-Praja Party in the Parliament. 
Any statement from him would necessarily carry 
great weight not only with the general public but 
also with the Court which may have to hear the 
defamation case. In his statement he clearly 
stated that the Government of Orissa gave large 
sums of money to Sri Bijayananda Patnaik for 
starting various industries in Orissa and he com¬ 
mended ‘Krusliak’ for having brought to light all 
secret matters (bhitiri katha) relating to that 
subject. He also stated that the chief interest of 
‘Krushak’ was the interest of public. He further 
added 

“ ‘Krushak’ had done its duty by presenting the 
true facts (hak katha) before the public o.i 
minutely scrutinising the subject-matter and by 
sacrificing the wishes and interests of the 
favourites.” 

The other portions of the article contain a severe 
attack on the administration of the Congress 
Government in Orissa and are not very relevant 
for our purpose. The statement ends with a re¬ 
quest for appointment of a Judicial Committee 
to enquire into the activities of some of the lead¬ 
ing Congressmen of Orissa. One of the main 
points for consideration by the trying Magistrate 
in the defamation case is whether the facts 
stated in the articles vi ‘Krushak’ dated 18-7-1952 
and 25-7-1952 dealing with the allegations 
against Sri Bijayananda Patnaik are true 
or not. Thus when this question is sub- 
judice a statement by such a responsible 
member of the Parliament as Sri Saranga¬ 
dhar Das who is leader of the Socialist-Praja 
Party to the effect that ‘Krushak’ had rendered 
service to the public by bringing out to broad day 
light the most secret matters is bound to carry 
great weight with the public who read the state¬ 
ment. There is no indication that Sri Saranga¬ 
dhar Das was aware of the fact that a defamation 
case had been instituted against ‘Krushak’ by Sri 
Bijayananda Patnaik. But t-life editor, printer and 
publisher of that paper were fully aware of the 
same. While publishing: the statement of Sri 
Sarangadhar Das the editor stated that Saranga¬ 
dhar Das was congratulating ‘Krushak’ for dis¬ 
closing true facts (hak katha). 

Doubtless the primary ‘intention’ in publishing 
this statement appears to be to agitate for 
appointment of a Judicial Committee to enquire 
into the activities of certain Congressmen includ¬ 
ing Sri Harekrushna Mahatab and Sri Bijaya¬ 
nanda Patnaik and not to prejudice the fair trial 
of the defamation cases. But the ‘tendency’ to 
prejudice the trial is fairly inferable bearing in 
mind the political importance of Sri Sarangadhar 
Das & the assertion that ‘Krushak’ had published 
true facts. I would, therefore, hold that this 
article amounts to contempt of Court. 

(19) ‘Krushak’. ‘4th article’. — This article 
contains a statement from one Banka Beheri Das, 
Secretary of the Socialist Party of Orissa about 
the defamation cases filed against ‘Matrubhumi’ 
and ‘Krushak’. Thei-e is nothing in it to which 
exception can be taken. The writer carefully 
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avoided discussion of the merits of the case by 
saying that they were sub judice and that the 
Court would ascertain the truth. He just appeal¬ 
ed to the public and the newspapers of Orissa 
to help in revealing all the facts before the Court. 
A general appeal oi this type without in any way 
touching the merits of the case would not amount 
to contempt, see — ’In re, New Gold Coast Ex¬ 
ploration, (1901) 1 Ch. 8G0 (P)\ following — 

‘Plating Co. v. Farquharson’, (1881) 17 Ch. D. 49 
(Q). 

(20) ‘Krushak’. ‘6th article’. — This is an article 
about the defamation case filed against ‘Krushak’ 
by Sri Bijayananda Patnaik. The writer is care¬ 
ful enough not to say that the alleged defama¬ 
tory article contained a true statement of facts, 
though he attempted to show that the ‘Krushak’ is 
being victimised by the people in charge of the 
administration of Orissa. There is a general 
appeal for funds for defending ‘Krushak’ in that 
litigation. This article also will not amount to 
contempt for the reasons given in para 19 dealing 
with the fourth article. 

(22) ‘Krushak’. ‘7th article’. — This is an appeal 
by Sri Surenaranath Dwibedi, a member of Parlia¬ 
ment and a prominent leader of the Socialist 
Party of Orissa. Though it is a general appeal 
for funds for defending ‘Krushak’ in the defama¬ 
tion case there are clear statements to the effect 
that the alleged defamatory article published by 
‘Krushak’ contained a true statement of facts. 
The following passage is of special significance. 

“Krushak is the paper of the public. Its duty 
is to publish the public opinion strongly with¬ 
out any fear. Failing which there is no need of 
Krushak. Hence Krushak is publishing regu¬ 
larly all the flaws and injustices done in the 
Government sphere and general sphere. The 
capitalists and the party in power are trembling 
due to this. Their secret becomes out. Source 
of exploitation is being choked. They have not 
got the courage to say that the items published 
in the Krushak are false. XX XX 

XX XX the editor and 

publisher of Krushak will give its proper reply. 
It ls not a big thing either to win or lose a 
case. ‘They are ready to make any sacrifice 
for truth, X XX The 

readers of Krushak should show that the sup¬ 
port of the people that stands behind Krushak 
can smash the pride of all the injustices of the 
country.” 

Tiffs statement seems to pre-judge one of the main 
points for decision by the trying Magistrate 
in the defamation case. It asserts vehemently 
that Krushak was ready to sacrifice anything for 
truth and that its accusers have not the courage 
to say that the items published in the Krushak 
were false and that it published the flaw’s and 
injustices not only of the Government but of the 
capitalists. The statement opens with a reference 
to the case against ‘Krushak’ and in the context 
the “capitalists” referred to can be none else but 
Sri Bijayananda Patnaik and his friends. The 
expression ‘political life though vice and corrup¬ 
tion’ also in the context seems to refer to him and 
his group. Doubtless, in this article an ‘intention’ 
to pre-judge the trial cannot be fairly inferred 
because primarily it is an appeal for funds for 
‘Krushak’ which was described as a martyr for a 
noble cause. But the ‘tendency’ to prejudice the 
fair trial of the pending case is apparent bearing 
in mind the important position of Sri Surendra 
Nath Dwibedi as a leader of the Socialist 
Party of Orissa. I would hold that this article 
amounts to contempt. 
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(23) ‘Matrubhumi’. ‘1st article’. — This article 
is too general. It was published before the defa¬ 
mation case was instituted. It will be too far¬ 
fetched to say that the article refers to Sri Bijaya- 
nanda Patnaik. 

(24) ‘Matrubhumi’. 2nd article’. — This article 
cannot amount to contempt. It refers merely to 
the enquiries made by the Central C. I. D. and 
what further action the Government of India was 
likely to take on the basis of those enquiries. 
There is nothing in it either about the impending 
case of defamation or about the truth or other¬ 
wise of the allegations made in the defamatory 
article dated 17-8-1952. 

(25) ‘Matrubhumi’. ‘3rd article’. — This article 
is only a summary of the affidavits sworn by Sri 
Bijayananda Patnaik in the defamation case. It 
has no tendency to prejudice the fair trial of that 
case. 

(26) ‘Matrubhumi’. ‘4th article’. — This article 
is under the caption ‘People to reply’. It i:* of a 
general nature explaining the aims and objects of 
‘Matrubhumi’ and how it was all along drawing 
the attention of the public to the drawbacks in 
the administration without any party affiliation. 
There is no reference to the defamation case 
brought by Sri Bijayananda Patnaik either ex¬ 
pressly or by implication. In my opinion, this 
article would not amount to contempt. 

(27) ‘Matrubhumi’. ‘5th article’. — This article 
is under the caption ‘Vigilant populace to respond’. 
It contains the statement of Sri Banka Behari 
Das, Secretary of the Orissa Socialist Party. I 
have discussed this statement while discussing 
the case against Krushak in which paper also the 
same article appeared. This article does not 
amount to contempt. 

(28) ‘Matrubhumi\ ‘6th article’. — This article 
is under the heading ‘Matrubhumi will remain 
unperturbed’. Service of countrymen is its ulti¬ 
mate aim’. The first sentence in the article refers 
to more than one law suits filed against Matru¬ 
bhumi in law Courts. The editor has attempted 
to justify the publishing of the alleged defama¬ 
tory articles by saying that he was exposing those 
who were defaming their mother land. He fur¬ 
ther states 

“Matrubhumi is determined to endure smilingly 
the thunderous attacks from any quarters while 
exposing those people who are polluting the 
limited present and the vast future of the 
country and the nation by their preference for 
their self-interest to the interest of the country”. 

There is a clear suggestion in this article with 
special reference to the case brought against 
‘Matrubhumi’ that the paper was merely expos¬ 
ing the misdeeds of certain group of people who 
In the context would mean none else but the com¬ 
plainant of this case. There is thus an assertion 
of one of the main facts to be determined during 
the trial of the defamation case and consequently 
the article as a whole may amount to contempt. 

(29) ‘MATRUBHUMI’. ‘7th article’. — This is 
an imaginary conversation between a grand¬ 
father and his grandson. There is a reference to 
the fact that persons who have no fame now-a- 
days think themselves to be defamed. It was 
printed not in the ordinary columns of the news¬ 
paper but in the column headed ‘wit and humour’. 
There may be doubtless difference of opinion as 
to whether such an imaginary conversation is 
really ‘wit or humour’. But any reader with a 
sense of humour will not be prejudiced against 
Sri Bijayananda Patnaik in the defamation case 


merely by reading this article. In my opinion* 
it does not amount to contempt. 

(30) ‘MATRUBHUMI’. ‘8th article’. — This is 
an article signed by several persons for financing 
‘Krushak’ and ‘Matrubhumi’ in the litigation 
launched against them by anti-social forces. There 
is doubtless a reference to the necessity of news¬ 
papers and journalists making a common cause- 
to fight against injustice. But the appeal is of 
a general nature and I think it will be too far¬ 
fetched to say that it asserts as true - 
the very facts which have to be determined by 
the Court in the defamation case. The contempt,, 
if any, is of extremely technical nature and I 
would not take any notice of it. 

(31) ‘MATRUBHUMI’. ‘9th article’. — This 
article is primarily directed against the defama¬ 
tion suit brought by Sri Harekrushna Mahatab 
in the Civil Court against ‘Matrubhumi’ claiming 
one lakh of rupees as damages and not against 
the criminal case of defamation brought by Sri 
Bijayananda Patnaik. I do not think it» will ' 
amount to contempt in respect of the latter case. 

(32) ‘MATRUBHUMI’. ‘10th article’. — This is 
also a general appeal by three persons for funds 
for defending ‘Matrubhumi’ in civil and criminal 
cases that had been instituted against it. There 
is no suggestion in the appeal to the effect that 
the alleged defamatory articles which appeared in* 
the aforesaid newspapers contained a true state¬ 
ment of facts. Hence this article will not pre¬ 
judice the fair trial of the defamation cases and 
consequently will not constitute contempt. 

(33) To sum up, therefore, two articles in the- 
‘Krushak’ dated 29-8-1952 and 12-9-1952 containing' 
the statements of Sri Sarangadhar Das and Sri 
S. N. Dwibedi tend to prejudice the fair trial of 
the defamation case then pending against ‘Kru¬ 
shak’. Of all the articles in the ‘Matrubhumi’ 
the only article that would constitute contempt 
is the article dated 8-9-1952. Doubtless, none of 
these articles either in the ‘Krushak’ or in the 
‘Matrubhumi’ can be reasonably held to have been 
written with the intention of prejudicing the fair 
trial of the two defamation cases. But they un¬ 
doubtedly have such a tendency. The contempt- 
committed by ‘Matrubhumi’, however, is less grave 
than that committed by ‘Krushak’ inasmuch as 
the offending article did not purport to have been 
written by prominent Socialist leaders so as to- 
carry any extra weight. I do not think that- 
either the public or the law Courts wall be mate¬ 
rially influenced by the article dated 8-9-1952 
which appeared in ‘Matrubhumi’. But the two 
offending articles in ‘Krushak’ might have a 
serious effect in view of the fact that Sri Saran-- 
gadhar Das and Sri Surendra Nath Dwibedi being, 
members of the Parliament, their statements 
suggesting that the defamatory articles contained 

a true statement of facts might affect the deci¬ 
sion of the trying Magistrate. 

But it should also be remembered that the 
contempt was committed at a time when the cases 
were in their initial stages. Processes had just 
been issued against the accused persons and no¬ 
body knew 7 at that time when the cases would 
come up for trial. 

We w r ere informed at the Bar that though more 
than one year and four months have elapsed 
since the institution of the tw 7 o defamation cases 
the trial is still in the initial stages in the Court 
of a Magistrate at Cuttack. The undue pendency 
of criminal cases in the files of Magistrates at 
Cuttack and the frequency of transfers of Magis¬ 
trates are too notorious to be said that the Magis¬ 
trate who may eventually try these cases would 
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have read the offending articles which appeared 
in August and September, 1952 and would approach 
the cases with a prejudiced mind. Doubtless, the 
tendency to deter witnesses from coming forward 
and speaking on behalf of the complainant is, to 
some extent, present. But considerable time must 
elapse before they give evidence and it is not 
probable that persons who might have read the 
offending articles would have clear recollection of 
them at the time of giving their evidence. On 
the whole, therefore, though I am loathe to 
characterise ■ the contempt committed by ‘Kru- 
shak' as very technical I would not take a very 
serious view of the offence. 

(34) I would, therefore, while making the rule 
absolute against the editor, printer and publisher 
of ‘Matrubhumi’ direct that no punishment need 
be imposed on them but that they should jointly 
pay Rs. 50/- as costs to petitioner Sri Bijaya- 
nanda Patnaik. Similarly, no punishment need 
be imposed on the editor, printer and publisher 
of ‘Krushak’ but they should jointly pay Rs. 100/- 
as costs to petitioner Sri Bijayananda Patnaik. 
In addition to the aforesaid costs we would 
further direct that the editor, printer and pub¬ 
lisher of the ‘Krushak’ should jointly pay the 
costs incurred by Sri Bijayananda Patnaik in pub¬ 
lishing the requisite notices in the Press regarding 
Sri Sarangadhar Das and Sri S. N. Dwibedi. 

(35) MOHAPATRA, J.: I agree. 

A/D.R.R. Order accordingly. 
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of an witness; for, as the witness makes 
different statements, the evidence should be 
taken with caution. But it should not alwavs 
be independent. It should either be corro¬ 
borated or there must be special reasons for 
believing it. (Para 9) 

Per Narasimham J. : The position ot an 
accomplice differs fundamentally from that 
of a witness who contradicts himself on two 
different occasions. An accomplice’s testi¬ 
mony suffers from the initial taint arising 
out of his participation in the crime; where¬ 
as the statement of an ordinary witness does 
not suffer from any such taint whatsoever. 
It is true that rule of prudence may require 
corroboration where a witness has proved 
himself to be unreliable by making two diffe¬ 
rent statements on oath on two occasions. 
But the question as to which of the two 
statements should be preferred depends on 
other factors and the fact that at the 
earliest possible opportunity he made a 
statement which is substantially in agree¬ 
ment with one of his depositions in Court 
may amount to adequate corroboration of 
that deposition. (Para 14) 

Held, in the circumstances of the case 
that the statement of P. W. 1 made under 
S. 164, Criminal P. C. should legally corro¬ 
borate her subsequent statement recorded be- 
lore the committing Magistrate. AIR 1925 
Pat 51, Dissented from. AIR 1949 PC 257, 
Distinguished and explained. AIR 1934 Cal 
124; AIR 1940 Nag 340; AIR 1946 Lah 380; 
AIR 1940 Pat 289, Foil. 

Anno; Criminal P. C., S. 288 N. 7. 

1949 Mitra: S. 288, P. 910, N. 899 “Subject 
Act” (4 Pts. extra in N. 7 to S. 288 in AIR Com.). 

Criminal P. C., S. 288 N. 8. 

1949 Mitra: S 288 (Topic discussed in N. 8 to 
S. 288 in AIR Com. extra). 

Evidence Act, S. 3 N. 5, 6; S. 1 N. 9, 12. 

Asst. Govt. Advocate, for the State; K. Y. 
Swain, for Respondent. 


Independent corroboration of evidence ad¬ 
mitted under S. 238, Criminal P. C. is not 
always necessary. It should be treated as 
substantive evidence for all purposes without 
limitation. All that the trial court should see 
is what weight and credit should be given to 
that evidence when the witness has made 
various statements at different stages of the 
hearing. If the Court believes in view of the 
circumstances of the case that it is reliable 
and true, there is no bar to his acting upon 
that evidence and convicting the accused. 
Such an evidence is as much an evidence in 
the case as depositions ot other witnesses in 
the trial Court. It is for the Court to accept 
it or not just as the depositions of other wit¬ 
nesses. Section 288, Criminal P. C. does not 
lav down that there should be an independent 
corroboration of that statement so that the 
Courts should act upon it. 

The credit to be given to the statement of 
witnesses is a matter not regulated by the 
rules of procedure. When evidence is sub¬ 
stantive evidence without limitation, the only 
test that has to be applied is that laid down 
by S. 3. Evidence Act. 

No doubt, some amount of evidence either 
u.rect or circumstantial is necessary for the 
purpose of enabling the Court to determine 
wnat credit should be given to such evidence 
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This is an appeal by Government from the 
order of the Additional Sessions Judge, Cuttack, 
acquitting the accused Banshi Naik of the charge 
under Section 3C2, I. P. C. 


(2) Banshi was a resident of Keonjhar State 
The deceased (Tinka Dei) was a resident of Sukin- 
da. She had a house belonging to her brother 
at Sukinda. Tinka was caste female of the ac¬ 
cused. She went to Keonjhar and remained there 
lor about three years as the concubine of the ac¬ 
cused. About three years back both the accused 
and Tinka went away to Sukinda where thev stay¬ 
ed in the house belonging to the brother of Tinka. 
Sometime thereafter the wife and children of the 
accused came away from Keonjhar and stayed in 
the same house at Sukinda. 
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Thereafter Tinka left the house at Sukinda for 
some unknown destination and stayed out for 
some SiX months. She then returned to Sukinda 
with an illicit pregnancy. However, in spite of 
the objection of the caste people, the accused took 
her back to the house; and it is why the accused 
was ex-com muni Ceded from the caste. However, 
both the accused and Tinka lived peacefully for 
about two months. But on 24-12-1951 Tinka was 
found dead in the room of the accused with fatal 
antemortem injuries on her head caused with a 
heavy blow. 

The postmortem report (Ext. 1) and the evid¬ 
ence of the doctor (P. W. 2) show that there were 
six injuries on her head, one of which was that 
her skull-bone had been fractured into five pieces, 
with fragments of the bone pressing the brain 
substance and the brain substance coming out. 
According to the doctor this injury could have 
been caused with the blunt side of a Barsi and 
the injury so caused was, in the ordinary course, 
sufficient to cause deatn. 

(3) It is alleged that on the date of her death, 
the accused and his two sons who are minors went 
out to the thrashing floor in the morning; but 
the accused came home at about noon and picked 
up quarrel with Tinka, because she did not obey 
liim and refused to serve his meal. In the course 
of the quarrel, Tinka expressed some teasing 
words to the effect that though she had become 
illegally pregnant, she would put the child to be 
the issue of the accused. At this stage the ac¬ 
cused gave a blow to Tinka on her head with a 
Barsi which partly smashed her head. She fell 
down dead. 

(4) It is further alleged that the village Chowki- 
dar (P. W. 3) on coming to know of the incident 
went to Thana and lodged the first information 
report in the Thana, situate in that very village. 
The accused himself was found at the Thana when 
the P. I. R. was being drawn up and was arrested 
there. 

(5) The accused all along pleaded not guilty to 
the charge. 

(6) The only witness against the accused was 
his wife Kali Dei (P. W. 1). About four days 
after the occurrence, she made a statement before a 
Magistrate (P. W. 10) under S. 164, Criminal P. C. 
implicating her husband to be the murderer of 
Tinka. She was examined in the committing Court 
where she has made a similar statement. In the 
trial Court she resiled from her former statements 
denying to have made any statement before the 
committing Magistrate, implicating her husband, 
but saying that she wes compelled by threat of the 
Choukidar and the police to make a statement 
before the Magistrate under S. 164, Criminal P. C. 

The learned Sessions Judge has admitted her 
statement before the Committing Magistrate as 
evidence under S. 288, Criminal P. C., and having 
considered all the circumstances as to why she 
has resiled from her former statement in the 
trial Court, has given a finding, to the following 
effect: 

“Apart from these considerations there is ade¬ 
quate room for a motive for her telling a lie 
in the trial stage. In such a position, I have no 
doubt to hold that her testimony in the trial 
stage is unreliable and that her testimony in the 
committing Court is prima facie of a better worth 
and more reliable.” 

(7) Despite this opinion, the trial Court has fur¬ 
ther proceeded to observe that: 

“Even though her testimony in the committing 
Court be treated as substantive evidence in law, 


A.&0. 

it does not mean that the court is bound to 
accept one or otner of the two stories advanced 
by her at different stages, unless there is ‘in¬ 
dependent corroooration > of her statement before 
the committing Court.” 

He has further held that as there is no indepen¬ 
dent corroooration in this case, so he does not 
think it proper to act upon her statement in the 
committing Court. It is on this reasoning that he 
has acquitted the accused of the charge of murder. 
It should furtner be noted that though there is 
no suggestion of any kind in evidence, he has made 
an observation to the effect that P. W. 1 might 
have committed the murder. Against this order 
of acquittal this appeal has been filed by the 
Government. 

(3) The learned Assistant Government Advocate 
has urged vehemently that on the very finding 
of the learned Additional Sessions Judge to the 
effect that the testimony of P. W. 1 in the trial 
Court is unreliable and that her testimony in the 
committing Court is prima facie of better worth 
and more reliable, the accused should have been 
convicted by him. 

The accused resides with his concubine (the 
deceased) at Sukinda in the house of her con¬ 
cubine’s brother. His family consists of himself, 
his married wife (P. W. 1), the deceased concubine, 
two minor sons, one aged 16 or 17 and another 
aged 15 or 16 and a child daughter. It is in 
evidence that on the morning of the day of the 
occurrence, both the accused and his minor sons 
had gone out to the thrashing floor to work. The 
occurrence took place on 24-12-1951 a little before 
1 P. M. At the time when the occurrence took 
place, the accused was not in the Khala (thrashing 
floor). It appears from the evidence of P. W. 1 
who is the wife of the accused, that she called 
her sons on seeing the deceased lying dead in the 
house, she did not call her husband to come there. 
It therefore clearly shows that to her knowledge, 
her husband was not in the thrashing floor. 

On hearing the ciy of P. W. 1, the chowkidar 
(P. W. 3) who is their neighbour, and who was 
passing by that way from the hospital went to her 
house. Immediately thereafter, he proceeded to 
the Thana and lodged F. I. R. at about 1 P. M. 
saying that about 12 noon, there was a quarrel 
as between the deceased and the accused and that 
in the course of the quarrel, the accused killed 
Tinka Dei by striking her on her head with the 
blunt side of the Barsi. He has further stated 
therein that on hearing it being a neighbour, he 
has come to lodge F. I. R. in the police station. 
But he has not seen the occurrence himself. 

P. W. 3 has stated that on being questioned by 
him inside the house, P. W. 1 narrated the incident 
in detail and named her husband as the murderer. 

P. W. 1 has stated in her evidence in the trial 
court that the Chowkidar (P. W. 3) had on hear¬ 
ing her cry gone to her house. If it is so, it does 
not seem likely that he being the Chowkidar & her 
neighbour, would not question her as to who has 
committed the murder. His evidence does not 
show from what other source, excepting what was 
narrated to him by P. W. 1, he has come to know 
the details about the occurrence. I see no reason 
why P. W. 3 should be disbelieved. 

P. W. 1 named her husband as the culprit im¬ 
mediately after the occurrence. Her statement 
under S. 164, Criminal P. C. was recorded by a 
Magistrate (P. W. 10) about four days after the 
occurrence. Her evidence was taken by the com¬ 
mitting Magistrate about four months after the 
occurrence. In her statement recorded under S- 
164, Criminal P. C. and in her evidence before the 
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committing Magistrate she has named her husband 
as the cuiprit. 

It is said, that, she, out of fear, when the Chow- 
kidar challenged her to be the cuiprit, named her 
husband as the murderer. It is lutile to accept 
it as believable. There is no motive as to why 
she would connect her husband with the murder 
immediately after the occurrence, and even before 
the committing Magistrate. She does not say that 
at the instance of the police or the Chowkidar 
sne named her husband as the culprit, in such 
circumstances, I think ner statement at the three 
different stages of the case cannot be ruied out 
as false, because in order to save herself and her 
husband, she could, in the ordinary course of 
events, have named some of his neighbours or some 
other outsider as the cuiprit. 

The learned Sessions Judge has discussed this 
point in detail for coming to the conclusion that 
her statement before the committing Magistrate 
is prima facie of better worth and more reliable. 
Moreover, she has sufficient and convincing motive 
for resiling from her former statement in the trial 
court — her motive being to save her husband 
from punishment in the murder case. 

There is no suggestion in evidence that she is 
herself the murderer. She has stated in the trial 
Court that there was good feeling as between 
herself and the deceased. We have it from her 
evidence and also from the evidence of P. W. 3 
that she was crying on seeing Tinka dead, and was 
calling her sons but not her husband. It being 
so, and in absence of any suggestion that she is 
the murderer, it cannot be lieid that she is res¬ 
ponsible for the death of the deceased. 

Her evidence before the committing Magistrate 
shows that there was a quarrel between the ac¬ 
cused and Tinka at the moment. She did not ac¬ 
company him to work in the field; and though 
asked by the accused to follow him, she went out 
to the village, and ultimately came back to the 
house. Her ‘husband’ (the accused) came to the 
house in the afternoon and asked her why she 
did not come to work. She gave him a very inso¬ 
lent reply. Her husband asked her to serve him his 
meal, but she refused. In the course of the quarrel 
that ensued, he struck her on her head with a 
Barsi causing her immediate death. This fact has 
been deposed to by P. W. 1 in the committing court 
though she has resiled from that statement at the 
trial stage. 


At the time w r hen this occurrence took place, 
P., W. 1 was taking her meal on the eastern 
verandah of the house. I see no reason why she 
should be disbelieved when there is no sufficient 
reason why she would make a false statement 
incriminating her husband as the murderer. I 
entirely agree with the learned Sessions Judge that 
her statement before the committing Court is reli¬ 
able and of better worth. 


(9) The learned Additional Sessions Judge has 
not utilised that evidence though admitted under 
S. 288, Criminal p. c. for the reason that there 
is no independent corroboration of it. In my view, 
independent corroboration of it is not always neces¬ 
sary. The evidence admitted under S. 288, Cri¬ 
minal P. C. should be treated as substantive evid¬ 
ence for all purposes without limitation. All that 
the trial court should see Is what weight and credit 
should be given to that evidence when the wit¬ 
ness has made various statements at different 
stages ol the hearing. If the Court believes in view 
of the circumstances of the case that it is reliable 
& true, certainly there is no bar to his acting upon 
that evidence and convicting the accused. Such 
an evidence Is as much an evidence in the case 


as depositions of other witnesses in the trial court. 
It is for the Court to accept it or not just as the 
depositions of other witnesses. Section 238, Cri¬ 
minal P. C. does not lay clown that there snouid 
be an independent corroooraUon of that statement 
so that the Courts should act upon it. 

This view has been taken by the Calcutta High 
Court in the case in — ‘Manor Ali v. Emperor’, AIK 
1934 Cal 124 (A); by the Nagpur Hign Court in 
the case in — ‘Parman-nd Ganga Prasad v. Em¬ 
peror’, AIK 1940 Nag 340 (Bi; by the Lanore High 
Court in the case in — ‘Sfiamua Mandu v. Em¬ 
peror’, AIK 1948 Lah 380 (G> and by the P^tna 
Hjgn Court in the case reported in — ‘Nebti Ivlan- 
dal v. Emperor’, AIR 1940 Pat 289 (D>. I am in 
lull agreement with the view taken in those cases. 
As a matter of law corroboration is not required. 
Such corroboration can be found in the circum¬ 
stances surrounding the case. The credit to be 
given to the statement of witnesses is a matter 
not regulated by the rules of procedure. When evid¬ 
ence is substantive evidence without limitation, 
the only test that has to be applied is that laid 
down by S. 3, Evidence Act. 

But the learned Sessions Judge relying on the 
ruling of the Privy Council reDorted in — ‘Bhuboni 
Sahu v. The King’, AIK 1949* PC 257 (E), and on 
certain observations of the Patna High Court in 
the case reported in — ‘Jehal Teli v. Emperor’ AIR 
1925 Pat 51 (P), has observed that independent 
corroboration is absolutely necessary so as to uti¬ 
lise the evidence of witnesses taken in the commit¬ 
ting court for the purpose of conviction. 

But the observations of the Privy Council cannot 
apply to the facts of the present case. It is in 
that case that an approver resiled from his previous 
statement made by him in the committing court, 
and the evidence before the committing court was 
taken into record as substantive evidence under 
S. 238, Criminal P. C. Tnere was no other evid¬ 
ence except the tainted evidence of the t pprover 
made under S. 164, Criminal P. C. to corroborate 
his statement before the committing Magistrate. 
Their Lordships have observed in that czse that the 
approver being an accomplice, his evidence from 
the beginning is tainted one and as such one taint¬ 
ed evidence cannot corroborate another tainted 
evidence. It is, therefore, that the Privy Council 
in such cases has insisted that such evidence 
needs corroboration by independent evidence. 

But that is not the case here. Nobody says that 
P. W. 1 is an accomplice. At least there is no 
evidence to that effect. Her evidence from the 
beginning cannot be said to be a tainted one. It 
being so, her statement before the committing 
Magistrate can be corroborated by her statement 
recorded under S. 1C4, Criminal P. C. and also by 
the evidence of P. W. 3 to the effect that just after 
the incident she told him that her husband was 
the culprit. In such a case her statement under 
S. 164, Criminal P. C. can legally corroborate her 
subsequent statements, and for that purpose it has 
been taken into evidence. 

The Calcutta High Court as well as the Nagpur 
High Court and the Lahore High Court in the 
esses cited above have taken that view. The Cal¬ 
cutta High Court in the case in —‘AIR 1934 Cal 124 
(A)’, relied upon the decision of the Madras High 
Court in the case of — ‘Vellaiah Kone v. Emperor', 
AIR 1923 Mad 20 (G) in support of the view that 
a statement by a witness recorded by a Magistrate 
under S. 164, Criminal P. C. is admissible in evid¬ 
ence to corroborate the statement made by that 
witness before the committing Magistrate and 
from which statement he resiled in the Sessions 
Court. I am in full agreement with that view. 
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As regards the subsequent view of the Patna 
High Court reported in —‘AIR 19z5 Pat 51 (F)’, I 
would with great respect differ from it that in¬ 
dependent corroboration is necessary in such cases 
as the present one. No doubt, some amount of 
evidence either direct or circumstantial is neces¬ 
sary for the purpose of enabling the Court to deter¬ 
mine what credit should be given to such evidence 
of a witness. For as she has made different 
statements, her evidence should be taken with cau¬ 
tion. It should not always be independent. It 
should either be corroborated or there must be 
special reasons for believing it. 

However in the present case, there are reasons 
for believing the evidence of P. W. 1 made in the 
committing Court. It being so, and in view of 
the circumstances which I have already pointed out 
above, we accept her statement before the com¬ 
mitting Court as true and reliable, especially when 
there is no cogent reason why she would lie against 
her husband and implicate him as a culprit not 
only immediately after the occurrence but also 
at the subsequent stages of the case. Accepting 
her statement as true and reliable, we hold with¬ 
out hesitation that in course of the quarrel, the 
accused killed the deceased with a Barsi which has 
been identified by P. W. 5 as belonging t-o him 
(accused) and which was seized on its production 
by the accused himself and has been proved by the 
opinion of the Seroiogist as stained with human 
blood. 

(10) The question that w'ould arise next is whe¬ 
ther the accused deserves capital sentence. For 
about mere than five years, the deceased was the 
concubine of the accused. But a few months 
before the murder she disappeared and remained 
untraced. The accused was anxious to get her 
back and made a search for her, but could not 
ascertain her whereabouts. About two months 
before the murder she suddenly appeared and y/as 
found to have been illegally pregnant. Notwith¬ 
standing it, the accused took her into his house 
and practically pardoned her for her fault; but on 
the day of the occurrence, the deceased was very 
impertinent and gave him a very insolent and 
insulting reply when he questioned her as to where 
she had gone out in the morning. Notwithstand¬ 
ing it, the accused wanted her to serve 
him with his meal, but she refused to do so. There 
arose a violent quarrel between them and in 
the course of that quarrel the accused was off his 
head & with his own Barsi struck her head with its 
blunt side causing her immediate death. In such 
circumstances, we consider it proper to award the 
accused the lesser punishment. 

(11) We would, therefore, allow this appeal, set 
aside the order of acquittal, convict the accused 
under S. 302, I. P. C. and sentence him to trans¬ 
portation for Life. 

NARASIMHAM J. : 

(12) I agree that the appeal should be allowed 
and the respondent sentenced to transportation 
for life. 

(13) We are fully conscious of the fact that 
this is an appeal against acquittal and as emphasis¬ 
ed in the recent decision of the Supreme Court 
in — ‘Surajpal Singh v. The State’, AIR 1952 SC 
52 (H), the finding of a trial Court should not 
be set aside except for grave and compelling rea¬ 
sons. The case against the respondent rests on 
the sole testimony of his wife (P. W. 1). In her 
statement under S. 164, Criminal P. C. recorded 
four days after the commission of the crime she 
clearly implicated her husband. In her subsequent 
deposition before the committing Magistrate (ad¬ 
mitted under S. 288, Criminal P. C.) she reiterated 


the same story. But in her deposition before the 
Court of Session she completely resiled from her 
previous statements and tried to exonerate the res¬ 
pondent. 

The learned lower Court for good reasons held 
that her statement before the Court of Session 
w r as unreliable and her testimony before the com¬ 
mitting Magistrate was prima facie ‘of a better 
worth and more reliable’. Having thus appreciated 
the facts correctly the learned Sessions Judge 
thought that in view of the contradictory state¬ 
ments of P. W. 1 on different occasions her evid¬ 
ence was no better than that of an accomplice 
and that it required independent corroboration. 
He then relied on — ‘AIR 1949 PC 257 (E)’, in 
which their Lordships observed “an accomplice 
cannot corroborate himself; tainted evidence does 
not lose its taint by repetition". The learned Ses¬ 
sions Judge thought that this principle would ap¬ 
ply to the deposition of an unreliable witness 
such as P. W. 1 and that her earliest statement 
under S. 164, Criminal P. C. would not amount 
to independent corroboration of her deposition be¬ 
fore the committing Magistrate. 

(14) This reasoning of the learned Sessions Judge 
is not tenable. The position of an accomplice 
differs fundamentally from that of a witness who 
contradicts himself on two different occasions. An 
accomplice’s testimony suffers from the initial 
taint arising out of his participation in the crime; 
whereas the statement of an ordinary witness does 
not suffer from any such taint whatsoever. It 
is true that rule of prudence may require corro¬ 
boration where a witness has proved himself to be 
unreliable by making two different statements on 
oath on two occasions. But the question as to 
which of the two statements should be preferred 
depends on other factors and the fact that at the 
earliest possible opportunity he made a statement 
which is substantially in agreement with one of 
his depositions in Court may amount to adequate 
corroboration of that deposition. 

Moreover, the close relationship between P. W. 

1 and the respondent and the probability that 
while deposing before the Court of Session P. W. 

1 might have been induced to resile from her pre¬ 
vious statements with a view to save her husband 
cannot be overlooked. On the other hand, when 
she first made the statement under S. 164, Crimi¬ 
nal P. C- there was hardly any reason for her to 
falsely implicate her husband. 

(15) Apart from the statement under S. 164, 
Criminal P. C. there is also the evidence of the 
Choukidar Kasi Naik (P. W. 3) to the effect that 
when he went to the spot on hearing the alarm 
P. W. 1 made a statement before him which 
clearly incriminated her husband. There was thus 
hardly any time for her for concocting a false 
case. 

When the Choukidar at once ran to the police 
station to lodge information he saw the respon¬ 
dent also going that side. Thus the presence of 
the respondent near about the place of occurrence 
immediately after the commission of the crime 
is proved by the Choukidar and there is thus 
some corroboration of the evidence of P. W. 1. The 
respondent’s conduct in going straightaway to the 
police station is also significant. If somebody else 
had committed the murder of his concubine, one 
would exoect him to raise an alarm, inform the 
Choukidar about what had happened and then 
accompany him to the thana. 

On the other hand, the Choukidar’s evidence 
shows that when he went to the house of the 
respondent and learnt from the latter’s wife (P. W. 

1) about the circumstances under which the woman 
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was murdered the respondent did not meet him. 
But when the Choukidar proceeded to the thana 
the respondent also accompanied him to the place. 
Doubtless, the statement made by the respondent 
at the police station is inadmissible; but his con¬ 
duct as deposed to by the Choukidar is inconsistent 
with his being innocent of the crime. 

(16) The alternative theory that P. W. 1 herself 
might have murdered the woman is hardly believ¬ 
able. Even the learned Sessions Judge himself 
was constrained to say that “it is a very remote 
contingency”. It will be fantastic to say that 
P. W. 1 who seems to be a simple village labourer 
would be so diabolical as to murder her husband’s 
concubine and immediately afterwards raise an 
alarm falsely accusing her husband of having com- 

-mitted the crime. 

(17) In the special circumstances of the case, 
therefore, we think that the grounds on which 
the learned Sessions Judge had rejected the state¬ 
ment of P. W. 1 before the committing Magistrate 
(though it was admitted as substantive evidence 
under S. 288. Criminal P. o.y are based on a mis¬ 
conception of lav/ and that his view on facts that 
that deposition is prima facie “of a better worth 
and more reliable” should be preferred. This is 
one of those exceptional cases where we would be 
justified in interfering with the order of acquit¬ 
tal. 

- A/H.G.P. Appeal allowed. 
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NARASIMHAM AND MOHANTY JJ. 

The State v. V. Adilakshmi Amma and others, 
Opposite Party. 

Original Criminal Misc. Case No. 7 of 1951, 
D/- 15-2-1954; on the report of Sub. J.; Berhampur; 
D/- 27-11-1951. 

(a) Contempt of Courts Act (1926), S. 1 — 
Territorial jurisdiction of High Court — (Con¬ 
tempt of Courts Act (1952), S. 5) — (Government 
ol India Act (1955), S. 220) — (Constitution of 
India, Art. 215). 

Even prior to the passing of the Contempt 
of Courts Act 1952 every High Court had 
jurisdiction to commit a person for contempt 
even though the act alleged was committed 
outside its territorial jurisdiction. There was 
no express provision either in the Contempt 
of Courts Act, 1926 or in S. 220, Government 
of India Act, or in Art. 215 of the Constitution 
barring such ex-territorial jurisdiction. The 
Contempt of Courts Act. 1952, was enacted 
by way of clarification and not as creating a 
new type of jurisdiction which did not exist 
from before. 53 Cal W. N. 310. AIR 1934 Bom 
452, AIR 1944 Bom 127 Rel. on; Observations 
in AIR 1934 Mad 423 held obiter. (Para 10) 
Anno: C. C. Act, S. 1 N. 1, 2. 

(b) Constitution of India. Art. 215 — Civil con¬ 
tempt and Criminal contempt — (Contempt of 
Courts Act (1952), S. 3. 

Words or acts which obstruct or tend to 
obstruct administration of justice would 
a 1 ways amount to criminal contempt inasmuch 
as they offend the majesty cl' law whereas 
contempt of procedure consisting of unin¬ 
tentional disobedience of Orders, processes of 
the Court and involving a private iniurv are 
classified as Civil contempts. Refusal by a 
party to deliver possession to a Receiver would 
•also amount to criminal contempt provided that 
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the party was aware of the appointment of 
the Receiver and after being called upon by 
him to deliver possession did not do so. AIR 
1934 Bom 452 Rel. on. (Para 8) 

(c) Constitution of India, Art. 215 — Contempt 
of Court — What amounts to — (Contempt of 
Courts Act (1952), S. 3). 

It is true that under ordinary circumstances 
mere intention or preparation to resist taking 
of possession by the Receiver may not suffice 
for Contempt of Court. But in view of the 
facts and circumstances of the case a for¬ 
mal demand by the Receiver to the persons 
to give up possession of the property was not 
necessary and they by their conduct made it 
absolutely clear that he would be resisted by 
force if he made any attempt to take posses¬ 
sion. AIR 1933 All 759 Rel. on. (Para 16) 

(d) Constitution of India, Art. 215 — Apology 
— (Contempt of Courts Act (1952), S. 4). 

Unconditional apology — Substantive sen¬ 
tence of imprisonment held not called for — 
Only fine imposed. (Para 17) 

Asst. Govt. Advocate and P. V. B. Rao, for the 
State; H. Mohapatra and K. S. R. Murty, for 
Opposite Party. 

CASES REFERRED: Paras 

(A) (V21) AIR 1934 Bom 452: 59 Bom 10 7, 8 

*B) (’49) 53 Cal W. N. 310 7, 10 

(C) (V31) AIR 1944 Bom 127; 45 Cri LJ G47 7 

(D) (V21) AIR 1934 Mad 423 :57 Mad 331: 

35 Cri LJ 962 7 

(E) (’37) ILR (1937) 1 Cal 345 9 

(F) (V20) AIR 1933 All 759: 60 Cal 856 16 

NARASIMHAM, J.: 

This is a proceeding for contempt of Court 
initiated on the report of the Subordinate Judge 
of Berhampur who alleged that the three members 
of the opposite party committed contempt of his 
Court by resisting a Receiver appointed by him tSn 
Dinabandhu Das) in Title Suit No. 29 of 1951 in 
taking possession and managing some of the pro¬ 
perty involved in that suit situated in Village 
Pundi and its vicinity. 

(2) Opposite Party No. 1 V. Adilakshmi is the 
wne of opposite party No. 2 V. V. Rama Rao and 
opposite party No. 3 V. V. Venkateswara Rao is their 
second son. The father of V. V. Rama Rao was 
one V. Kameswar Rao who was a rich influential & 
highly respected man of his time. He died some¬ 
time in 1949 leaving considerable immovable pro¬ 
perty situate partly in Orissa State and partly in 
village Pundi and other villages in Vizagapatnam 
district of Madras State. He left a second son 
named V. B. Narayan Rao and a widow named V. 
Mahalakshmi Amma. 

The said lady instituted Title Suit No. 29/51 in 
the Court of the Subordinate Judge, Berhampur, 
claiming recovery of possession of certain property 
inclusive of the residential house of the family 
situate at Pundi, two mills and other property 
there alleging that these were her exclusive pro¬ 
perties having been bequeathed to her by a Will exe¬ 
cuted by her deceased husband Kameswar Rao. in 
that suit she impleaded as defendants her two sons. 

namely, V. V. Rama Fiao (defendant no. 1) and 
V. B. Narayan Rao (defendant no. 4) and the two 
major sons of v\ V. Rama Rao known as V. V. 
Kameswar Rao (defendant no. 2) and V. Venkate- 
swara Rao (defendant no. 3i. 

On 9-5-1951 the learned Subordinate Judge ap¬ 
pointed an Advocate of Berhampur named Sri 
Dinabandhu Das as interim Receiver in respect 
of the suit property and directed him to take pos- 
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session, of all the property including the residen¬ 
tial house of tne family at Pundi which was then 
m the occupation of the plaintiff’s two sons, name¬ 
ly, V. V. Rama Rao and V. B. Narayan Rao. In 
pursuance of this order the Receiver went to vil¬ 
lage Pundi on 11-5-1951 accompanied by another 
Advocate of Berhainpur named C. V. Suryanara- 
yana (who appeared for the plaintiff) and took 
possession of certain mango topes and some land¬ 
ed property. There were two mills, one of which 
was a big rice and groundnut mill which had been 
sealed by the Civil Supplies Department of Madras. 
The other mill was a small one known as Home- 
huller and Salt-crusher mill which was found to 
be locked up by V. V. Rama Rao. 

Neither he nor his elder sons were in the village 
and consequently the Receiver was unable to take 
possession of this mill. The Receiver however 
put his own seal and lock on the door of the mill 
and left a notice with a younger son of V. V. Rama 
Rao not to interfere with, the seal of that mill, 
uie Receiver however apprehended that serious 
breach of peace might arise in his administering 
the property and in his first report dated 12-5-1951 
(Ex. 5) he requested the Court (Subordinate Judge 
of Berhampur) to arrange for police help. 

On 19-5-1951 V. V. Rama Rao filed a revision 
petition (C. R. no. 121/51) before this Court 
against the order of the Subordinate Judge ap¬ 
pointing an interim Receiver. An interim order 
was issued by this Court staying the hands of the 
Receiver. But on 29-5-1951 the then Vacation 
Judge passed a consent order vacating the interim 
stay order and directing the Receiver to proceed 
with the administration of the suit property ex¬ 
cept the residential house at Pundi regarding 
which he directed that possession of defendants 1 
and 4 should not be disturbed. This order was 
passed in the presence of the parties and also of 
the Receiver Sri Dinabandhu Das who was pre¬ 
sent at Puri on that date. 

The Receiver again went to village Pundi on 
2-8-1951 anticipating that in view of the consent 
order passed by the High Court there would be no 
difficulty in his taking possession of ail the suit 
properties except of course the residential house 
at Pundi. He had also given intimation to the 
Taluk Supplies Officer at Tekkali to remove the 
seals from the rice and groundnut mill so as to 
enable him to take possession of the mill. On 
the 2nd June when he went to Pundi neither V. V. 
Rama Rao nor his two major sons V. Kameswar 
Rao and V. Venkateswar Rao appeared before 
him. But V. V. Rama Rao’s wife V. Adilakshmi 
(Opposite party no. 1) handed over to him a peti¬ 
tion written in Telugu and further stated that 
her minor son Govinda Rajulu had also a share 
in the ancestral property, that he had not been 
impleaded as a party and that she as his guardian 
would not allow him to take possession of the suit 
property. 

She also stated to him that any attempt on his 
part to take possession would be resisted. The 
Receiver attempted to pacify the lady by saying 
that he was merely an officer of the Court and 
was bound to execute its order and that she should 
seek redress before the Court and not before him. 
At about 2 p. m. the Taluk Magistrate and the 
Taluk Supplies Officer of Tekkali also arrived 
there. In the meantime a mob began to collect 
near the ancestral house of the family and these 
officers as well as the Receiver apprehended that 
physical resistance may be offered if they attempt¬ 
ed to take possession of the two mills. The Re¬ 
ceiver thereupon sought the help of the Subdivi- 
sional Magistrate of Srikakulam who was then at 
Tekkali. 


The latter passed an order (Ex. 12-b) directing 
the Station House Officer of Kasibugga to take 
action to prevent breach of peace. Armed with 
this order the Receiver approached the Police Cir¬ 
cle Inspector at Paiasa and tne latter also pro¬ 
mised to arrange for police help. On 3-6-1951 the 
Receiver again went to village Pundi at about 
11.30 a. rn. accompanied by Sri C. V. Suryanara- 
yana, Advocate for the plaintiff. They found 
that a huge crowd had collected near the residen¬ 
tial house of the family. At about 1 p. m. under 
some pretext Advocate Suryanarayana was rough¬ 
ly handled by the mob, thrown on the ground and 
mercilessly assaulted with fists and causing some 
bleeding injuries. His pair of spectacles was lost 
in the melee. 

The Receiver was then sitting in another room 
of the house and therefore did not see the actuaL 
assault on Advocate Suryanarayana; blit when an 
alarm was raised he deputed certain persons to 
rescue the Advocate and afterwards learnt from 
him the circumstances under which he was beaten 
by the mob. The ring-leader of the mob was said 
to be one Dokkari Baligadu a staunch partisan of 
defendant no. 1. It was also alleged that while 
Advocate C. V. Suryanarayana was being assaulted 
Adilakshmi and V. Venkateswar Rao were stand¬ 
ing cn the ten*ace of their house and watching 
the incident. The Receiver noticed a bundle of 
bamboo-sticks (about twenty or so in number) be¬ 
ing removed from the northern wing of the house 
which was then in occupation of V. V. Rama Rao. 

The Receiver was then staying in a room of the 
family house which was then in the occupation 
of defendant no. 4 Narayan Rao. Tire assault 
on the Advocate unnerved the Receiver and he 
did not venture to come out of the house to take 
possession cf the two mills, though they were not 
far sway from the residential house of the family. 
At about 5.30 p. m. some police force also arrived 
at Punui. But it had no deterrent effect inas¬ 
much as Adilakshmi, her minor son and daughters 
and V. Venkateswar Rao at once proceeded to¬ 
wards the precincts of the mills to offer resistance 
as they anticipated that the Receiver may then 
attempt to take possession of the mills relying on 
the help of the police. 

A mob accompanied them towards the mills. The 
Receiver therefore thought that discretion was 
the better part of valour and did not come out of 
the house to take possession of the mills. 

(3) On the next day (4-6-1951), the Receiver 
sent a frantic message to the Circle Inspector of 
Kasibugga for help. The latter arrived there 
soon afterwards, sent for Venkateswar Rao and 
had some conversation with him. Apparently, he 
was satisfied v/ith the results of his talk with 
Venkateswar Rao and did not give further help 
to the Receiver to take possession of the mills. 
But Venkateswar Rao challenged the authority of 
Che Receiver to take possession and stated that 
there would be loss of lives if he made any such 
attempt. The Circle Inspector refused to give 
any help to the Receiver and the latter had no 
other alternative but to return to Berhampur dis¬ 
appointed. He submitted a report dated 30-6-1951 
to the Subordinate Judge complaining against the 
conduct of these persons in obstructing him from 
taking possession of the mills on the 2nd, 3rd and 
4th June, 1951. 

(4) For the purpose of this proceeding it is un¬ 
necessary to describe in detail the subsequent his¬ 
tory of the litigation between the members of the 
family except to note that the plaintiff died sub¬ 
sequently and the suit is now being fought out 
between the two brothers, namely, Y» Y. Rama 
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Rao and V. B. Narayana Rao. The Receiver had 
submitted several subsequent reports complaining 
against defendant no. 1 and his partisans. The 
Subordinate Judge held a preliminary enquiry in¬ 
to the alleged incidents and after examining the 
witnesses submitted his report to this Court on 
27-11-1951. Contempt proceedings were drawn up 
against defendant no. 1 V. V. Rama Rao also 
though he was not seen in the village by the Re¬ 
ceiver either on the 2nd or on the 3rd or on the 
4th June. His wife Adilakshmi and his younger 
son V. Venkateswar Rao were also made parties 
in the contempt proceedings. 


The notice issued t-o them by this Court was as 
follows: 

“Original Criminal Misc. Case no. 7 of 1951. 
In the High Court of Judicature, Orissa Cuttack 

(Criminal Original Jurisdiction) 


Dated Cuttack, 7-12-53. 
The State v. Varada Adilakshmi Amma and two 

others. 


To 


NOTICE 


1. Varada Adilakshmi Amma, wife of Varada 
Vijaya Rama Rao. 


2. Varda Vijaya Rama Rao. 


3. Varada Venkateswara Rao. 


All of village Pundi R. S., 
District Srikakulam, Madras. 


Whereas on perusal of records and reports sub¬ 
mitted by the Subordinate Judge of Berliampur, 
District — Ganjam, in connection with Civil Re- 
vision no. 121/51 of this Court arising cut of 
Title Suit No. 29/51 of the Court of the said 
Subordinate Judge, it transpires that Sri Dina- 
bandhu Das was appointed as Receiver on 9-5- 
1951 in Title Suit no. 29/51 between ‘Varada 
Mahalakshmi Amma v. Varada Vijaya Rama. 
Rao and others’, and the defendant no. 1 in the 
said suit did not only represent his own interest 
but also that of his minor son whose name does 
not appear specifically on record; that the Re¬ 
ceiver was directed by this Court to take posses¬ 
sion of all properties in suit after the parties 
were fully heard in the matter; that in face of 
the aforesaid order, you resisted the Receiver 
on 2-6-19ol, 3-6-1951 and 4-6-1951 from gettin 0- 
effective possession of the Mills at Pundi and 
during the course of the resistance, the advo¬ 
cate for the petitioner Mr. C. V. Suryanarayana 
was badly assaulted on 3-6-1951 and on 5-7-1951. 
13-7-1951, 7-11-1951 and 9-11-1951 vou also offered 
resistance to the said Receiver and h>s staff in 
due discharge of their duties in respect of the 
management of the properties specified below 
in Schedule ‘A’ which he had already taken 
possession of and that such actions on your part 
amount prima facie to contempt of court. 

You (1) ‘Vsrada Adilakshmi Amma 

(2) Varada Vijaya Rama Rao 

(3) Varada Venkateswara Rao 

upon to show cause be- 
tore this Court by appearing personally on 14-12- 
19 o 3 at 10.30 a. m. why you should not be punish¬ 
ed for such contempt of Court. 

By order of the High Court 
Sd/- A. Misra. 

7-12-1953. 


Schedule — A. 


Deputy Registrar. 


List of properties at Pundi R. s. (Govindam) 
which the Receiver had taken possession of: — 

1. Mangom Sapeta, Cashewnut and cassurina 
topes. 


2. Cultivated lands and houses occupied by 
tenants in the aforesaid village. 

3. The Rice and Ground-nut Mill called Shri 
Kameswara Rice and Ground-nut Mill and an¬ 
other Mill called Salt Crusher and Horne-hulier 
Mill." 

During the hearing oi the contempt proceeding 
it was conceded by the learned Advocate Mr. P. V. 
Rao on behalf of the petitioner tnat the incidents 
of the 2nd, 3rd and 4th June, 1951 alone need be 
looked into and that the alleged incidents ol July 
and November, 1951 mentioned in the notice may¬ 
be ignored. Hence the limited questions for con¬ 
sideration now are: 

(D Whether the acts said to have been commit¬ 
ted by the contemners on the 2nd, 3rd and 
4th Jpne, 1951 have been established; 

and (2) whether they amount to con tempi of 
Court. 


These acts refer to the obstructions said to have 
been oifered to the Receiver in taking effective 
possession of tiie mills at Pundi wmch have al¬ 
ready been described in the preceding paragraphs 
of this judgment. 

(5) The three members of the opposite party 
filed a petition tendering unqualified apology for 
the incidents. But they have not filed any peti¬ 
tion giving their own version as to what happen¬ 
ed on those dates. But they cross-examined the 
Receiver and some oilier witnesses examined on 
the side of the petitioner. 


(6; Mr. Ii. Mohapatra on behalf of the opposite 
party raised a preliminary objection challenging 
•he jurisdiction oi this Court to commit the mem¬ 
bers of the opposite party for contempt. His con¬ 
tention was that the alleged acts of contempt were 
committed in June, 1951 at village Pundi which is 
situated in Madras State and is therefore outside 
the territorial jurisdiction of this Court. it is 
true that by the Contempt ox Courts Act of 1952 
(Act No. 32 of 19521 express jurisdiction was con¬ 
ferred on the High Court to commit persons for 
contempt even though the acts might have been 
committed by them outside the territorial juris¬ 
diction of the High Court. 


Mi*. Mohapatra urged that under the law of 
contempt as it stood prior to the passing of the 
said Act the High Court had no ex-territorial juris¬ 
diction and that it could punish for contempt only 
if the acts were committed within its jurisdiction. 
In repJy to this argument Mr. P. V. B. Rao urged 
the following two grounds. 


1. The High Court had always ex-territorial: 
jurisdiction and Act 32 of 1952 merely clari¬ 
fied the existing law and did not confer new 
jurisdiction; 


2. In any case, the provisions of Act 32 of 1952 
conferring ex-territorial jurisdiction are of 
a procedural nature and consequently they 
would apply to all proceedings pending on 
the date of the commencement of the Act 
even though the acts might have been com¬ 
mitted prior to that date. 

(7) I think it unnecessary to discuss the second 
point raised by Mr. P. V. B. Rao inasmuch as I 
have no doubt about the correctness of the first 
point. A careful examination of the case law 
prior to 1952 fully supports Mr. Rao’s argument 
that High Courts in India had jurisdiction to com¬ 
mit a person for contempt even though the acts 
amounting to contempt were committed by him 
outside their territorial jurisdiction. In —‘Kila- 
chand Devchand & Co. v. Adjodhyaprasad Sukha- 
nand\ AIR 1934 Bom 452 (A) it was held that the 
Bombay High Court could punish for contempt 
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person who interfered with or obstructed a Recei¬ 
ver appointed by the Court even though the ob¬ 
struction took place at a place known as Debai 
in the United Provinces (The Province where De¬ 
bai is situated will be clear from — ‘Onkermull 
v. Padanpat’, 53 Cal WN 310 at p. 316 (B) where 
this case is discussed). 

The learned Judges observed that resistance or 
obstruction to a Receiver appointed by the Court 
was criminal contempt and not civil contempt and 
that 

“the possession of this Court whether it is with¬ 
in the limits of its original civil jurisdiction or 
outside, continues to be the possession of the 
Court, and therefore any person who attempts 
to disturb that possession would be liable to ac¬ 
count to this Court for his action”. 

He further observed : 

“In cases of criminal contempt I do not see any 
reason to refrain from holding that the Court 
has jurisdiction to call upon a defaulting res¬ 
pondent to account for his acts provided, on the 
facts, the Court considers that it is proper to 
do so.” 

In the well-known case of — ‘In re Benjamin 
Guy Horniman’, AIR 1944 Bom 127 (C), Beaumont 
C. J. observed: 

“I have no doubt that if the Allahabad High 
Court considers that Mr. Horniman has com¬ 
mitted contempt of that Court, ‘although the 
contempt may have been committed outside the 
jurisdiction of that Court’ it could deal with 
Mi\ Horniman if he were within its jurisdic¬ 
tion.” 

Doubtless the learned C. J.’s reliance on — ‘H. D. 
Rajah v. C. H. Witherington’, AIR 1934 Mad 423 
(D) in support of this observation seems to be not 
correct; but that does not detract from the value 
to be attached to his observation as regards the 
ex-territorial jurisdiction of High Courts in cases 
of contempt. 

In a recent decision of the Calcutta High Court 
reported in ‘53 Cal WN 310 (B)\ it was held that 

“In matters of contempt the High Courts, which 
have inherited the powers of the Supreme Court, 
•exercise somewhat extraordinary jurisdiction 
and the powers are arbitrary. Consequently, 
no territorial limitation should be put in cases 
of contempt which is really a contempt against 
the Sovereign, when neither any Statute nor 
the provisions of the Charters expressly put such 
limitation.” 

This case is thus a direct authority on the sub¬ 
ject. No case expressing a contrary view has 
been cited before us except ‘AIR 1934 Mad 423 
(D)’ in which there is an observation to the effect 
that contempt of Court conforms to the ordinary 
rule that the jurisdiction of the Court is deter¬ 
mined by the place where the offence is committ¬ 
ed. But this observation was in the nature of an 
obiter and the point for decision by the learned 
Judges of the Madras High Court in that case 
was whether the Court had jurisdiction to commit 
a person who having committed contempt with¬ 
in its jurisdiction absconded to a place outside 
Its jurisdiction when proceedings were initiated. 
The specific question at issue in the present case 
did not arise for decision there. 

(8) Mr. Mohapatra however attempted to dis¬ 
tinguish the aforesaid decisions on two grounds: 

1. The contempt alleged against the members of 
the opposite party was civil contempt and 
not criminal contempt; 
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2. In any case, the position of Chartered High 
Courts like Bombay and Calcutta in respect 
of contempt would differ fundamentally from 
that of a newly constituted High Court like 
the Orissa High Court. 

In my opinion neither of these contentions can 
prevail. 

The distinction between civil contempt and cri¬ 
minal contempt has been indicated at pp. 2 and 
24 of the Halsbury, 2nd edition, volume 7 and it 
has been also quoted in — ‘AIR 1934 Bom 452 
(A)’. Words or acts which obstruct or tend to 
obstruct administration of justice would always 
amount to criminal contempt inasmuch as they 
offend the Majesty of law. Whereas contempt of 
procedure consisting of unintentional disobedience 
of orders, processes of the Court and involving a 
private injury are classified as civil contempts. 

Mr. Mohapatra attempted to make a distinction 
between resistance or obstruction to a Receiver 
after he had taken possession of the suit property 
which, according to him, may amount to criminal 
contempt, whereas resistance to his taking posses¬ 
sion of the suit property would merely amount 
to contempt in procedure. This distinction is how¬ 
ever without any authority. On the other hand 
in the Bombay case mentioned above — ‘AIR 
1934 Bom 452 (A)’, at p. 456 it is expressly stated 
that refusal by a party to deliver possession to a 
Receiver would also amount to contempt of this 
type provided that the party was aware of the 
appointment of the Receiver and after being called 
upon by him to deliver possession did not do so. 

(9) The Orissa High Court was constituted by 
an order made by the Governor-General under 
the provisions of the Government of India Act. 
Doubtless, to that extent it differs from Chartered 
High Courts like Calcutta and Bombay. But as 
regards its jurisdiction in respect of contempt I 
am unable to find any difference. Its power to 
punish for contempt is derived from S. 220. Govern¬ 
ment of India Act, 1935 which declared that every 
High Court shall be a Court of Record. There 
are innumerable decisions to show that High 
Courts are superior Courts of Record and they 
have inherent power to punish for contempt. This 
power was expressly recognised in Art. 215 of the 
Constitution. The power of the Chartered High 
Courts to punish for contempt appears to have 
been derived from a similar provision in the 
Charter of 1774 which is referred to at p. 348 of 
— ‘Chandan Mall Karmani v. Sardarilal’, ILR 
(1937) 1 Cal 345 (E). 

1 may quote the passage; 

“The Charter establishing the Supreme Court in 
1774 povided by Cl. 4 that the Judges should 
have the same jurisdiction and authority as the 
Judges of the Court of King’s Bench in England 
and by Cl. 21 expressly provided that the Court 
is empowered to punish for contempt.” 

The Constitution also in Art. 215 expressly confers 
power on this Court to punish for contempt. Hence, 
whatever may be the historical origin of the 
Chartered High Courts, so far as the power to 
punish for contempt is concerned, the provisions 
in the Charter are also identical with the provi¬ 
sions in Art. 215 of the Constitution and there 
is no special reason as to why it should be assum¬ 
ed that this Court’s power is not so wide as that 
of any Chartered High Court. 

(10) I am therefore of the view that the reason¬ 
ings adopted in — ‘53 Cal WN 310 (B)’, would 
apply with full force and that even prior to the i 
passing of the Contempt of Courts Act 1952 every 
High Court had jurisdiction to commit a person! 
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for contempt even though the act alleged was 
committed outside its territorial jurisdiction. There 
was no express provision either in the Contempt of 
Courts Act, 1926 or in S. 220, Government of India 
Act, or in Art. 215 of the Constitution barring 
such ex-territorial jurisdiction. The Contempt of 
Courts Act, 1952 was enacted by way of clarifica¬ 
tion and not as creating a new type of jurisdic¬ 
tion which did not exist from before. 

(11) I now take up the merits of the case. The 
evidence is practically one-sided. The receiver has 
examined himself, proved his two reports (Exts. 
5 and 5-a) and stood the test of cross-examination. 
He is an Advocate of Berhampur Bar and his 
respectability and disinterestedness are beyond 
question. The then Deputy Tahsildar of Tekkali 
has also deposed on behalf of the petitioner and 
stated that on 2-6-1951 when he went to Pundi with 
the Receiver Venkateswar Rao told him that he 
would offer resistance if the mill was handed over 
to the Receiver. This witness then found about 
hundred persons with sticks near the mill. He 
also anticipated trouble and did not venture to 
open the mill and to hand it over to the Receiver. 

Sri C. V. Suryanarayana, an Advocate of Berham¬ 
pur Bar, who accompanied the Receiver to Pundi 
and who was an Advocate employed by Narayan 
Rao has also deposed and spoken about the cir¬ 
cumstances leading to the assault on him by some 
members of the mob. Another witness named K. 
Venkateswaruiu (P. W. 4) has proved the partici¬ 
pation of Rama Rao in the whole affair. Doubt¬ 
less, this witness’s evidence is open to grave suspi¬ 
cion inasmuch as he is a close relation of Narayan 
Rao between whom and Rama Rao bitter litigation 
is now going on. This witness stated that it was 
Rama Rao who went to Pundi during the night 
of the 2nd, 3rd June, 1951 and made all arrange¬ 
ments to resist the Receiver on the next day and 
very cleverly went away from the village so as to 
save himself. 

But neither the Receiver nor Advocate Surya¬ 
narayana saw Rama Rao on 2nd, 3rd or 4th June, 
1951, and though there may be a strong suspicion 
that the resistance offered by Adilakshmi and her 
younger son was inspired by him I would not, on 
the uncorroborated testimony of P. W. 4 hold him 
guilty of such instigation. At any rate, he is en¬ 
titled to the benefit of doubt. 

(12) So far as Adilakshmi and Venkateswar Rao 
are concerned the following specific overt acts have 
been proved to have been committed by them. 

(13) 2-6-1951. Adilakshmi appeared before the 
Receiver, handed over a petition written in Telugu 
and stated definitely that as the guardian of her 
minor son Govinda Rajulu she w r ould not permit 
him to take possession of the suit property and 
that any attempt on his part would be resisted. 
She left in him no doubt about her intention. 
On the same day Venkateswar Rao told B. Appa 
Rao, Deputy Tahsildar of Tekkali and the Taluq 
Supplies Officer that he had no objection if the 
stocks were verified in the rice mill but he would 
offer resistance if the mill was handed over to 
the Receiver. 

(14) 3-6-1951. At 1 p.m. Advocate Suryanarayana 
was roughly handled by a mob led by one Dokkari 
Balig&du who according to this Advocate was do¬ 
ing services for Rama Rao and giving instructions 
to the other servants. At the time of the assault, 
Adilakshmi and Venkateswara Rao “were standing 
on the ten*ace of their house. Some lathies were 
collected in a portion of the house under their 
occupation and a mob also had collected there. The 
Receiver was so much terror-stricken by this inci¬ 
dent that he did not venture to come out of the 
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room in the house where he was staying, to take 
possession of the milis. 

But at 5-30 p.m. when the police force arrived 
and he plucked up some courage hm was again 
frightened because Adilakshmi, Venkataswara Kao 
and some other family members proceeded towards 
the mills to offer resistance. He also saw a mob 
accompanying them. He rightly apprehended that 
if he went to the milis to take possession he may 
share the same fare as Advocate Suryanarayana 
and therefore retracted to avoid further trouble. 

(15) 4-6-1951. In the presence of the Circle Ins¬ 
pector, Venkataswar Rao threatened the Receiver 
that lives would be iost if he attempted to take 
possession of the mills. The Receiver requested 
the Circle Inspector to help him; but as the latter 
seemed to take the side of Venkateswar Rao the 
Receiver could do nothing. The net result of the 
acts of Adilakshmi and Venkataswar Rao was that 
the Receiver could not take possession of the mills 
on the 2nd, 3rd or 4th June, and with a view to 
avoid breach of peace he had to come away dis¬ 
appointed. 

(16) It was urged that though the acts proved 
against these two members of the opposite party 
may show an intention or preparation to offer 
resistance to taking possession of the mills they 
do not indicate that actual resistance -was offered 
inasmuch as the Receiver did not go near the 
nulls and demand possession from either Adi¬ 
lakshmi or Venkateswar Rao. It is true that under 
ordinary circumstances mere intention or prepara¬ 
tion to resist may not suffice. But in the present 
case the acts proved against these two persons 
should be viewed in the proper perspective. 
Venkateswar Rao was a party in the Title Suit 
being defendant No. 3 and on 12-5-1951 the Sub¬ 
ordinate Judge had directed the defendants to 
hand over the keys of the mills at Pundi to the 
Receiver and had also authorised the Receiver to 
break open the locks of the mills for the purpose 
of taking possession. 

On the 16th May, Venkateswar Rao met the 
Receiver at Pundi and told him that the keys of 
the mills would be handed over to him on the 
return of his father. He was therefore fully aware 
that when the Receiver went to Pundi on 2-6-1951 
he had come there lor the express purpose of 
taking possession of the two mills. In fact, 
his statement to P. W. 2 on that date to the 
effect that he would offer resistance if the mills 
were handed over to the Receiver makes it abso¬ 
lutely clear that he was iuily aware of the purpose 
of Receiver's visit to Pundi on that date. 

It is true that Adilakshmi was not a party in 
the suit and knowledge about the orders passed 
by the High Court in the suit may not be fairly 
attributed to her. But her conduct in appearing 
before the Receiver on the 2nd June, handing over 
a petition on behalf of her minor son Govinda 
Rajulu and saying that she would not permit him 
to take possession of the suit property indicates 
unmistakably that she was also fully aware of the 
purpose of the visit of the Receiver t-o Pundi on 
that date. Again on the 3rd she, her son Venkate¬ 
swar Rao and other females went from their resi¬ 
dential house to the mills in a bullock cart ac- 
compenied by a huge mob armed with lathis, at a 
time when after the arrival of the police force the 
Receiver w'as thinking of going and taking posses¬ 
sion of the mills. 

On the next day (4-6-1951) Venkateswar Rao had 
no hesitation in threatening that lives would be lost 
if the Receiver made any attempt to take posses¬ 
sion of the mills. In view of these facts and cir¬ 
cumstances I think that a formal demand by the 
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Receiver to these persons to give up possession 

oi the mills was not necessary and they by their 

conduct made it absolutely clear that he would 

be resisted t by force if he made any attempt to 

take possession. It would lia-ve been too risky on 

his part to have gone to the precincts oi .tne mills 

on tne jrd evening and attempted to take posses¬ 
sion. 

As pointed out in — ‘'Karuna Kumar v. 
Lank a ran’, AIR 1933 All 759 (F), even threats of 
violence coupled with an aggressive or menacing 
attitude on the part ox the person uttering the 
ciireat and by other gestures may easily amount to 
obstruction, if they cause a reasonable apprehen¬ 
sion. in the mind of a public servant that resis- 
tance would be offered if he attempted to dis¬ 
charge his duty. The present case is of a similar 
type and I think on the proved facts and circum¬ 
stances it must be held that Adilakshmi and 
venkateswar Rao did resist the Receiver from get¬ 
ting effective possession of the mills at Pundi on 
the three dates. The rough handling of C. V. 
Suryariarayana by some of their supporters was 
only by way of warning the Receiver about the 
late that would happen to him if he ventured to 
take possession of the mills. It would have been 
therefore foolhardy on his part to ignore the warn¬ 
ing and approach the mill premises. 

tl7) In view of the unconditional apology tender¬ 
ed by the members of the opposite party I do not 
think that any substantive sentence of imprison¬ 
ment is called for though otherwise I would have 
been inclined to take a very serious view of the 
| acts committed by Venkateswar F,ao. While there¬ 
fore holding him guilty of contempt of Court I 
jwould direct that he should pay a fine of Rs. 
100/- in default of which he should undergo simple 
i imprisonment for one month. 

Adilakshmi is also held guilty of contempt of 
Court. Eut as she appears to have acted under 
the instigation of her son Venkateswar Rao and 
presumably of her husband V. Rama Rao who very 
cleverly kept himself in the background, I do not 
think it necessary to impose any sentence on her, 
especially in view of her unconditional apology. She 
is let off with a severe warning. V. Rama Rao is 
not held guilty of contempt and the rule against 
him is discharged. 

(18) MOHANTY, J.: I agree. 

A/D.H Z. Order accordingly. 
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her first husband. Case law fully discussed* 
Allahabad view expressed in 11 All 330 and AIR 
1932 All 617 (FB), dissented from. (Para 13) 

(b) Hindu Law — Widow — Unchastity — 
chastity and degradation — Effect. 

There is a distinction between mere un¬ 
chastity and degradation. Hindu law does not 
tolerate unchastity and if the unchastity be 
such that it results in degradation she will 
equally forfeit her right to her deceased hus¬ 
band’s property. It is, therefore, fallacious to 
think that an unchaste widow can retain the 
property while if she remarries she forfeits. 
7 Ind App 115 (PC) Expl. (Para 14) 


Un- 
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PANIGRAHI C. J. AND MOHAPATRA J. (27-1- 
1954) 

Hira Dei, Defendant-Appellant v. Bodhi Sahu 
and others, Plaintiffs-Respondents. 

Second Appeal No. 16 of 1951, from order of 
Sub-J., Keonjhar, D/- 18-9-1950. 

(a) Hindu Law — Widow — Re-marriage — 
Forfeiture of interest in first husband’s property. 
11 All 339 and AIR 1932 All 617 (FE), dissented 
from. 

A Hindu widow re-married according to caste 
custom forfeits her interest in the estate of her 
deceased husband and the onus is on her to 
establish a custom to the contrary. Her rights 
to the estate of the deceased husband are 
taken away by the same custom which allows 
her to remarry. (Para 13* 

By remarriage the widow loses the Gotra of 
her deceased husband and ceases to be his 
‘Patni’. Consequently, it seems to follow that 
she is not entitled to retain the property of 


This is a second appeal by the unsuccessful de¬ 
fendant, Hira Bewa. the widow of one Ainthu 
Sahu, and raises an interesting question of Hindu 
law. Ainthu died issueless sometime before the 
settlement of V S 1322 (1915) leaving him sur¬ 
viving his widow Hira Bewa and her name was 
recorded in the Settlement papers of the year 1915. 
Soon afterwards she remarried one Gadadhar 
Sahu and has been living with him for the last 
35 years. The plaintiffs are the agnates of the 
deceased Ainthu Sahu and claim to have been in 
possession of the disputed lands ever since Hira’s 
remarriage. As the widow was trying to alienate 
the same the plaintiffs raised this suit for a de¬ 
claration of their title and confirmation of pos¬ 
session with a prayer for a permanent injunction 
against the defendant. 

(2) Both the Courts below have concurrently 
found that the plaintiffs have been in possession 
of the disputed lands ever since the re-marriage 
of the defendant with Gadadhar Sahu. The sub¬ 
stantial contention urged on behalf of the defen¬ 
dant-appellant in the Courts below, and repeated 
before us. is that the defendant is entitled to the 
property of her deceased first husband, which vest- 
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ed in her on his death, as the caste to which she 
belongs permits re-marriage of widows. It is urged 
that the plaintiffs should be non-suited in the 
absence of proof that re-marriage entails forfeiture 
of the estate of her deceased husband which she 
had inherited on his death. Neither party adduced 
evidence on the question of any custom regarding 
the forfeiture of property consequent upon the 
re-marriage of a widow. Both the courts below, 
however, have proceeded on the footing that un¬ 
der the Hindu law a widow works out her civil 
death on her re-marriage and loses all right to 
the estate of her deceased husband. 

(3) The defendant’s contention is supported by 
the view taken by the Allahabad High Court in 
the Full Bench decision in — *Bhola Umar v. Mt. 
Kausilla’, AIR 1932 All 617 (FB) (A), where it 
has been held that a custom of re-marriage does 
not carry with it as a legal incident thereto, a 
further custom of forfeiture upon such re-marriage 
and that it would be necessary for the party claim¬ 
ing that the widow’s estate has been forfeited on 
account of re-marriage, to prove that there is a 
custom of forfeiture in such a contingency. This 
view, however, has not found favour in any other 
High Court. But learned counsel for the appel¬ 
lant urged that there is no reported decision of 
this High Court covering the point and therefore 
it needs consideration at our hands. The point 
lias accordingly been argued at great length and 
learned counsel for the appellant has. after pain- 
lul research, placed a mass oi case law for our 
consideration. 

(4) It may be pointed out at the very outset 
that the parties in this case belong to the Teli 
caste in which re-marriage of widows is permitted; 
and it appears to have been assumed that such re¬ 
marriage also entails forfeiture. Exhibit 5. the 
certified copy of the order passed by the Superin¬ 
tendent, Keonjhar State on 8-2-1948 in Mis. Case 
No. 50 of 1917-18, says: 

"The wife has lost all claim to this property, and 

Tunai and Shankar, the first cousins of Ainthu, 

are declared heirs to his property.” 

It is not clear whether the Hindu Widows Re¬ 
marriage Act (Act 15 of 1856) was extended to 
Keonjhar State where the parties reside and the 
applicability of that Act, which was enacted with 
a view to remove all legal obstacles to the re¬ 
marriage of Hindu widows does not directly arise. 
Section 2 of the Act says that when a widow con¬ 
tracts a second marriage she would forfeit all 
rights to maintenance or inheritance from, or in. 
her late husband’s property. 

Ever since the year 1389 the Allahabad High 
Court has held as would appear from the case of 
— ‘Har Saran Das v. Nandy, 11 All 330 <B), that 
S 2 of the Act did not apply to the case of a 
widow whose re-marriage was permitted by her 
caste. In that ua.se the parties belonged to the 
sweeper class and there was no legal obstacle or 
hindrance either by law or custom against re¬ 
marriage. Straight J. who delivered fhe judg¬ 
ment of the Bench held that 

as there was no hindrance to a second marriage 

it must be taken that this condition of things 

r !?- en ex ^ s ^ n ? ^ the year 1856 (when Act 15 

of 18o6 was passed).” 

As the Act was an enabling Act intended to re¬ 
move oostacles in the case of persons who could 
not re-marrv. it was held that the Legislature did 
not intend that this Act should be apolied to per¬ 
sons who could marry a second time before the 
Act was passed. There was no proof or discus¬ 
sion as to whether there was any custom regard¬ 
ing forfeiture of the first husband’s property on 


the re-marriage of the widow. This case has been 
followed though not without dissent occasionally, 
m later decisions of that High Court. But all the 
other High Courts have expressly dissented from 
it and taken a contrary view. It should, however, 
be noticed from the judgment of Sulaiman C. J 
who was a party to the Full Bench decision in — 
AIR 1932 All 617 (A>’ that such a custom is pre¬ 
valent in that area. His Lordship observed: 

In most cases where a custom of re-marriage 
was established, the right to retain the estate 
was also put forward and upheld. Indeed, no 
case has been brought to our notice where a 
custom of re-marriage was established and yet 
the widow was held not to be entitled to retain 
the estate of her deceased husband.” 

(5) So far as the other States in India are con¬ 
cerned the point has never been disputed that 
such re-marriage entails forfeiture of all interest 
in the deceased husband’s estate. The earliest 
record of such a custom is to be found in Sir 
Thomas Strange’s Hindu Law of 1830 where it is 
pointed out that in all cases where re-marriage 
was permitted by usage or otherwise, the second 
marriage entailed the forfeiture or divesting of 
ihe Widow's estate. The earliest reported decision 
oi the Madras High Court on the subject is — 
‘Murgayi v. Verramkali', 1 Mad 226 (C>, a decision 
of the year 1377, where their Lordships proceeded 
on the principle enunciated in Smriti Chandnka 
Ch. 11, S. 1, paragraph 4 that a widow takes a 
lile interest of her deceased husband's estate as 
"he js a surviving portion of her husband. Wh^n 
a widow re-marries the fiction upon which the 
right to enjoyment is founded ceases and their 
Lordships observed: 


“So far as the enquiries extended which are em¬ 
bodied in Steele's ’Hindu Castes’ it appears that 
it is the practice of a widow among the Sudra 
castes oi Deccan, on re-marriage, to give up all 
property to her former husband’s relation ex¬ 
cept what had been given to her by her own 
parents and we have little doubt that the law 
m this Presidency will not permit the widow 
who is re-married and who must be regarded as 
no longer surviving in her late husband, to lav 
claim to the property left by him, now in th'p 
possession of the daughter who. in default oi 
the widow is the right heir.” 


Steele’s Law of Castes and Tribes in the Deccan 

has been accepted tor over a century as an autho- 

nty containing useful information on the usages 

and customs of the different castes in the Deccan 

as Ris*eys Tribes and Castes in Bengal, Croke’s 

Tribes and Castes of the North Western Province 

and Oudh. and Rattigan’s Customarj' Law of the 
Punjab. 




the Judicial Committee in — -Ramkishore v Jai- 
narayan’, AIR 1922 PC 2 (D», that in some parts 
of northern India and in the Punjab the strict 
rules of the Mitakshara have not been followed'bv 
several castes and families of Hindus and that 
customs at variance with the strict law of Mitak 
shara have been consistently followed and acteP 
upon. Sucn customs rebate to a variety of sub 
jf-ets for instance, widows, adoptions, descent of 
an< t interests rn land. It is curious that this 
Madras decision was not brought to the notice 
of their Lordships of the Allahabad High Court 
who were parties to the decision in — 'Har Sarin 
Das’s case <B)' of the year 1889. n 

The point again came up for consideration be¬ 
fore a Full Bench of the Calcutta High Court in 
•— 'Matungini Gupta v. Ram Rutton’, 19 Cal 289 
(E\ where it was held by a majority of the Full 
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Bench that by her second marriage the widow 
forfeited her interest in her first husband’s estate 
in favour of the next heir, and reliance was placed 
upon S. 2, Hindu Widows Remarriage Act of 1856. 

In another case of that Court reported in — 
'Rasul Jehana Begum v. Ramuarun Singh’, 22 Cal 
589 (F), the Allahabad view was expressly dis¬ 
sented from and the Madras view was followed 
and it was pointed out that the true position of 
a Hindu widow inheriting the estate of her hus¬ 
band was not considered in the Allahabad case. 

This case was followed by a Full Bench decision 
of the Bombay High Court in — ‘Vithu v. Govin- 
da\ 22 Bom 321 (G). Farran C. J. in referring 
the question to a Full Bench pointed out that the 
Court assumed in —‘Har Saran’s case (B)’, that 
the Legislature did not intend to extend the opera¬ 
tion of Act 15 of 1856 to widows who could re¬ 
marry by custom and that assumption was with¬ 
out basis. His Lordship further observed that it 
is equally probable that the Legislature intended 
to assimilate the Hindu Law in this particular in 
all cases and to make the law as administered ac¬ 
cord with the true principles of Hindu law, and 
that it is not allowable to cut down the express 
provisions of the law by a consideration of the 
supposed intention of the Legislature in passing it. 
Ranade J., in delivering the judgment of the 
Full Bench pointed out that S. 2 of the Act deli¬ 
berately used more general words, in order to re¬ 
move any divergence between the status of a 
woman who contracted a second marriage accord¬ 
ing to the custom of her caste, and a widow who 
took advantage of the Act. 

(6) The course of decisions in these High Courts 
has been uniformly in favour of the view first pro¬ 
pounded in — ‘Murugayi v. Veramkal (C)’. See 

_ ‘Koduthi v. Madu’, 7 Mad 321 (H), a case of 

Lingait Goundans. In — ‘Venkatachalam Chetty 
v Rama Mudali’, AIR 1920 Mad 224(1) (I), it was 
held that a re-married Hindu widow was incom¬ 
petent to enter into a consent decree so as to 
bind her former husband’s estate as she represents 
that estate only so long as it is vested in her and 
ceases to represent it when she has divested her¬ 
self of it. 

In _ vijayaraghava Pillai v. Fonnammal’, AIR 
1932 Mad 120 (J), widow alienated her husband’s 
estate and subsequently got re-married. It was 
held that the estate of the alienee terminated on 
such re-marriage and did not enure for the life¬ 
time of the re-marrying widow. 

The dissenting judgment of Seshagiri Iyer J., in 

_‘Tayaramma v. Sivayya’, AIR 1919 Mad 854 

(FB) (K) has, however, been relied on by the 
learned Judges of the Allahabad High Court as 
supporting their view, but that case is clearly dis¬ 
tinguishable as the point that arose for decision 
there was whether a Hindu widow who subsequent¬ 
ly became a Mohammedan and married a Moham¬ 
medan, forfeited her interest in her first hus¬ 
band’s estate. That case arose under Act 21 of 
1850, and Seshagiri Iyer J. differing from the majo¬ 
rity view held that the forfeiture of an estate 
under the Hindu Law did not extend to the case 
of a widow who renounced Hinduism. There is, 
however, no decision by the learned Judge on the 
proposition that a Hindu widow forfeits her estate 
on re-marriage with a Hindu. 

Wallis C. J. in expressing his approval of the 
previous decisions observed (at page 860 of the 
report) that 

“the retention bv a widow of her deceased hus¬ 
band’s estate is'altogether incompatible with her 

renunciation of her status as his widow.” 


i. mr. 

See also — ‘Sreeramulu v. Krishnamma*. 26 Mad 
143 (L) and — ‘Gajapati Naidu v. Jeevammal'. AIR 
1929 Mad 765 (M). 

(7) The Calcutta High Court * has similarly 
adopted the view expressed in — ‘Rasul Jehana 
Begum’s case (F)' in a number of subsequent deci¬ 
sions. In — ‘Ganga Prasad v. Ramasrey Sahu’, 
33 Cal 862 (N), the question was whether a Hindu 
widow, if re-married, loses her right to act as 
guardian of her infant son by her first husband. 
Section 3, Hindu Widows Remarriage Act came up 
for interpretation and their Lordships held that 
the Court had a discretion to remove a Hindu 
mother from the office of guardian of the children 
of her first marriage after she was married. But 
the view that she forfeits her interest in the estate 
of her husband was approved, and — ‘Murugayi’s- 
case (C)’ was followed. 

In — ‘Nityamadhab Das v. Sreenath Chandra’, 

8 Cal L J 542 (O), it was held that the alienation 
by a widow ceased to have effect after her re¬ 
marriage as she had forfeited her estate. To the 
same effect are the cases of — ‘Gouri Churn v. 
Sita Patni’, 14 Cal W N 346 (P) and —■ ‘Santala 
Bewa v. Badaswari Dasi’, AIR 1924 Cal 98 (Q), 
where the entire case-law has been reviewed. Their 
Lordships recognised the well-established custom of 
forfeiture when they observed: 

“Much support is lent to this view by the fact 
that in almost all castes in which re-marriage is 
allowed by custom such marriages are followed 
by forfeiture of the first husband’s estate.” 

(8) The Full Bench decision in — ‘22 Bom 321 
(G)’ has been followed in another decision of 
that Court reported in — ‘Panchappa v. Sengam 
Basawa’, 24 Bom 89 (R), where it was held that 
a widow after re-marriage cannot give in adoption 
her son by her first husband. In — ‘Fakirappa v. 
‘Savitrewa Sangappa’, AIR 1921 Bom 1 (FB) (S), 
it was held that apart from the Hindu Widows 
Re-marriage Act of 1856 a Hindu widow loses all 
power of giving her first husband’s son in adoption 
because her connection with the family of the 
husband which is necessary for the act of giving 
in adoption ceases on re-marriage. 

In — ‘Pranjivan v. Bai Bhikhi’, AIR 1921 Bom 
57 (T), it was held that such a woman was not 
entitled to succeed as a Gotraja as the relation of 
Sapindaship was in the family of her first hus¬ 
band. Macleod C. J. observed that on her re¬ 
marriage she was dead so far as her first husband 1 
is concerned and 

“she could not be resuscitated so as to be con¬ 
sidered as his Gotraja Sapinda.” 

(9) The Nagpur High Court also has taken the 
same view. In — ‘Sitaram v. Laxman’, 17 Ind Cas 
133 (Nag) (U), it was held that a widow who con¬ 
tracts a valid re-marriage in accordance with a 
custom of her caste is transferred from the gotra 
of her deceased husband to that of her second 
husband by re-marriage, & ‘ipso facto’ forfeits all 
interest in any estate which she may have inherited 
from the former in favour of the next heir or re¬ 
versioner of the deceased. In — ‘Mt. Sheokabai v. 
Ganpat’, AIR 1925 Nag 1 (FB) (V), the question was 
whether a Hindu after re-marriage could take part 
in an act of adoption & it was held that on re-marri¬ 
age her connection with the family of her first 
husband ceased and she was incompetent to make 
an adoption of her son through the first husband 
as it was opposed to the fundamental principles of 
Hindu Law. See also — ‘Laxman v. Gundaji’, 7 
Ind Cas 543 (Nag) (V/). 

(10) The Hyderabad Pligh Court also has. in a 
verv recent case, — ‘Basappa v. Parwatamma’, AIK 
1952 Hyd 99 (FB) (X), held that a second marn- 
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age though allowed by custom involved a forfeiture 
of the widow’s rights in the property of her de¬ 
ceased husband, unless a custom to the contrary 
was proved. 

(11) In — ‘Mst. Parji v. Mangta’, AIR 1930 Lah 
1023 (Y), it was held by Jai Lai, J. that Act 15 of 
1856 had no application to the case of a re¬ 
marriage according to caste custom and that the 
widow who contracted such a marriage lost her 
right according to the general custom of the pro¬ 
vince, which conclusion appears to be supported by 
the customary law of Ambala District. It was also 
held that it was for the widow to prove a special 
custom that she did not lose her title to succeed 
to the property of her first husband. 

(12) Tire Patna High Court has consistently 
adopted the view of the other High Courts dis¬ 
cussed above. The earliest case reported is that 
of — ‘Suraj Jhot v. Attar Kumari’, AIR 1S22 Pat 
378 (Z), where it was held that though re-marria- 
age was permitted by caste custom she forfeited her 
estate which she had inherited from her deceased 
husband and that S. 2, Hindu Widows Re-marri¬ 
age Act applied to all persons who. being Hindus, 
became widows. See also — ‘Sheo Bharan v. Mst. 
Bhogea’, AIR 1918 Pat 590(1) (Zl). 

(13) It would appear therefore on a review of 
these decisions that in all States except Allahabad 
the view that a Hindu widow re-married accord¬ 
ing to caste custom forfeits her interest in the 
estate of her deceased husband has been adopted, 
and that the onus is on her to establish a custom 
to the contrary. Even in the Allahabad High 
Court where the contrary view has gained ground 
dissent has been expressed against the soundness 
of the view propounded in — ‘Har Saran Das’s 
case (B)\ See for instance — ‘Gajadhar v. Kaun- 
silla’, 31 All 161 (Z2j, where Banerji J. observed: 

“Had the question not been concluded by this 

Court I should be inclined to accede to the con¬ 
tentions of Pandit Sunderlal. But, as the course 

of the rulings of this High Court has been uni¬ 
form, I feel myself bound by these rulings what¬ 
ever my personal opinion may be.” 

The same doubt was expressed in — ‘Mangat v. 
Bharto’, AIR 1927 All 523 (Z3). Our attention was 
also drawn to the case of — ‘Roopa v. Ladu\ AIR 
1953 Ajmer 45 (Z4o, where it was specifically found 
that the custom of forfeiture had not been made 
out and that the onus was upon the party assert¬ 
ing the existence of such a custom. But as I have 
already pointed out we see no reason to depart 
from the current of decisions which apply to this 
State as we are satisfied that wherever re-marria- 
age of widow is allowed by custom their rights to 
the estate of the deceased husband are taken away 
by the same custom — See 'Banerji’s Tagore Law 
Lectures, p. 313’. 

As Mitra in his treatise on the Hindu widow 
points out, at p. 214, the correct rule is that the 
incidents connected with re-marriage according to 
custom must be governed by the same custom; and 
the custom recognised by all High Courts except 
that of Allahabad is that the widow on her re¬ 
marriage forfeits the estate of her former husband. 
Bv re-marriage the widow loses the Gotra of her 
deceased husband and ceases to be his *Patni\ 
Consequently it seems to follow that she is not 
entitled to retain the property of her first husband. 

I have been unable to find any case in the Allaha¬ 
bad series where such a custom has been proved. It 
seems to have been assumed that a custom against 
forfeiture prevails in that area but we see no rea¬ 
son to hold that that principle should be extended 
to other areas. 


Orissa 175> 

(14) It was then urged by Mr. Roy that under the 
Hindu law unchastity of a widow docs not lead to 
her being divested of her first husband’s estate. Can 
it be supposed that when she re-marries she would 
forfeit the estate of her husband? Great reliance 
was placed on the decision of the Judicial Com¬ 
mittee in — ‘Moniram Kolita v. Kerry Kolitany’, 
7 Ind App 115 (PC) (Z5). All that was decided 
in that case was that an estate once vested by 
succession or inheritance is not divested by any 
act which before succession, or incapacity would 
have formed a ground for exclusion from inheri¬ 
tance. It was further held that the Hindu law 
texts neither expressly, nor by necessary implica¬ 
tion, supported the doctrine that the estate of a 
widow once vested is liable to forfeiture by reason 
of unchastity subsequent to the death of her hus¬ 
band. 

Their Lordships of the Judicial Committee were 
careful to point out that the result might have 
been different if the widow had been degraded or 
deprived of her caste, for degradation implies 
that a Hindu, whether male or female, is con¬ 
sidered as dead so much so that libations are to 
be offered to his manes as though he were natural¬ 
ly dead, and such degradation would cause an 
extinction of all interest in his property. There is 
a distinction between mere unchastity and degra-i 
dation. It is thus clear that the Hindu law does! 
not tolerate unchastity and if the unchastity be 
such that it results in degradation she will equally 
forfeit her right to her deceased husband’s pro¬ 
perty. It is, therefore, fallacious to think that an 
unchaste widow can retain the property while if! 
she re-marries she forfeits. * 

(14a) We find that there is no custom proved in 
this case one way or the other and that the Mitak- 
shara rule regarding forfeiture of a widow’s estate, 
on her re-marriage, obtaining in the territories 
subject to the jurisdiction of this Court is the 
same as that prevailing in Madras, Bengal, Bihar 
and Bombay areas. We do not see any reason 
to depart from this rule and would accordingly 
affirm the judgment of the Court below and direct 
that this appeal should be dismissed. 

(15) Before parting with the case we should 
like to record our appreciation of the fairness with 
which learned counsel for the appellant has argued 
the points and placed all the decisions bearing on 
the subject. The appeal is dismissed, but we make 
no order as to costs. 

(16) MOHAPATRA J.: I agree. 

A/D.R.R. Appeal dismissed. 
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PANIGRAIII C. J. (11-12-1953) 

Makaradhwaj Sahu and another, Accused-Peti¬ 
tioners v. The State. 

Criminal Revn. No. 279 of 1953, against order of 
Sessions J., Cuttack, D/- 4-8-1953. 

(a) Criminal P. C. (1898), S. 195 — Non-compli¬ 
ance — Effect of — (Penal Code (1860), S. 186). 

Where the Forester reported the incident to 
the Divisional Forest Officer who, in his turn, 
reported to the Police and the Police in their 
turn, after investigation charge-sheeted the 
accused persons under S. 186, I. P. C. the 
cognisance without complaint in writing of 
the Officer concerned was without compliance 
with the provisions of S. 195 and was fatal to 
the prosecution. (Para 2) 

Anno: Criminal P. C., S. 195 N. 4. 
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A. I. R. 


1953 Mitra: S. 195, P. 752 N. 615A “Clause (a) 
.concerned”. 

Penal Code, S. 185 N. 5. 

ib) Criminal P. C. (1898), S. 195 — Non-com¬ 
pliance — Effect of — (Penal Code (I860), Ss. 353, 
186). 

Where the accused was prosecuted under 
Ss. 186 and 353. I. P. C. and the prosecution 
■under S. 186. I. P. C. failed for non-compli¬ 
ance with S. 195, Criminal P. C. 

Held that the offence under S. 353, Penal 
Code was so connected with the primary 
offence under S. 186 that it could not be said 
7.0 have constituted a separate and individual 
•rffence; that consequently prosecution under 
3. 353 also failed. (Para 3) 

Anno: Penal Code, S. 353 N. 6; S. 186 N. 5. 

Criminal P. C., S. 195 N. 3. 

1953 Mulla: S. 195 P. 738 N. 612 “Object of 
•section”, P. 739 N. 613 “Duty of Court” “Compli¬ 
ance” (various conflicts noticed in N. 3 to S. 193 
in AIR Com. not noted in Mitra — AIR Com. 
note exhaustive). 

D. N. Sahu, for Petitioners; C. S. Misra, tor 
Govt. Advocate, for the State. 

ORDER: The two petitioners have been con¬ 
victed under S. 188. I. P. C. Petitioner No. 1. 
Makardhwaj has, in addition, been convicted 
under S. 353, I. P. C. The prosecution case is that 
P. W. 1 the Forester along with P. W. 2 and 
P. W. 3 two Forest Guards, went to the house o. 
one Kalandi for making a search of his house 
armed with a search warrant from the Divisional 
Forest Officer, on 4-3-1953. It is said that the two 
petitioners did not allow them to enter into i 
courtyard saying that they would not allow an_. 
search. Petitioner Makardhwaj is alieged to h v 
asked them to get away and pushed back tl e - 
forest guards. On these facts the Petitioneis 
were charged and convicted of having committed 
an offence under Ss. 186 and 3a3, I.P.C. 

1 2) In revision Mr. Sahu raised a very interest¬ 
ing point of law and urged thao the piosecution 
kas not been validly instituted. It appears lha. 
thP Forester reported to the Divisional Forest 
[ Officer* who, in his turn, reported to the Police, 
'and the Police, in their turn, alter investigation 
1 -harse sheeted the accused persons. Reliance is 
inlacfd on S. 195 of the Criminal Procedure Code 
’ which lays down that no Court shall take any 
I rnfmisance of an offence under S. I8u. I. P. C. 
except on the complaint in writing of the Officer 
'concerned or of some one to whom he is suboidi- 
'nat.e. Admittedly, this provision has not been 
followed in this case. This Court has held 1 
more than one case that non-compliance with the 
1 335 provisions of S. 195 is fatal to the prosecu- 
!tion and it cannot be said in this case that cog¬ 
nisance of the offence has been taken in accord¬ 
ance with law. I have therefore no douot m my 
mind that the conviction of the petitioner <mder 
S 186, I. P- C. is not sustainable and must be oet 

aside. td 

(3) So far as the offence under S. 353. I. P. c. 

is concerned, I am inclined to accept the conten¬ 
tion of learned counsel that this offence is so 
connected with the primary offence of offering 
resistance to a public servant that it canno*.-, in 
the circumstances, be said to have constituted a 
separate and individual offence. It is said that in 
offering resistance one of the petitioners pushed 
the forest guards and that there was no intention 
to commit assault; what the two petitioners did 
was merely to cause obstruction to the seaich. 


(4) The convictions of the petitioners as well 
as the sentences are set aside, the revision is 
allowed and the fines, if paid, shall be refunded to 
them. 


B/H.G.P. 


Revision allowed. 
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PANIGRAHI C. J. AND MOHAPATRA J. (23-1- 
1954) 

Fakirnath, Defendant-Appellant v. Krushna¬ 
chandra Nath, Plaintiff and others, Defendants- 
Respondents. 

Second Appeal No. 5 of 1951, from order of Sub. 
J. Keonjhar, D/- 20-9-50. 

(a) Evidence Act (1872), Ss. 32, 33 — Deposition 
in previous suit. 

A certified copy of a deposition of one of 
the brothers, regarding separation of some 
of them, as a witness in a previous mutation 
case where all the present defendants were 
also parties, though inadmissible on account of 
the non-fulfilment of the conditions of S. 32, 
may be admissible under S. 33. The deponent 
having died and the other conditions under 
the section having been fulfilled, the docu¬ 
ment cannot be taken to be inadmissible 
simply because the deponent and the present 
defendants were not arrayed as parties oppos¬ 
ed to each other. In such a case, the condi¬ 
tions of S. 33 will be deemed to have been 
fulfilled when all the present parties were also 
parties in the previous case and further the 
self same question of jointness and separation 
was required to be determined in the pre¬ 
vious case where the deposition was taken 
and the witness was also cross examined. 

(Para 6) 

Anno: Evi. Act, S. 32, N. 29; S. 33, N. 1, 10, 11. 

(b) Hindu Law — Adoption — Eligibility. 

In the texts of Manu and Yajnyavalkya 
the word ‘blind’ is always qualified by the 
term ‘born’. Therefore, a subsequent blind¬ 
ness will not disentitle a person to take any 
boy in adoption. (Para 7) 

(c) Hindu Law — Succession — Disqualification 
— Blindness. 

Blindness, to cause exclusion from inherit¬ 
ance. must be congenital. Mere loss of sight 
which has supervened after birth is not a 
ground of disqualification. Incurable blind¬ 
ness, if not congenital, is not such an afflic¬ 
tion as. under the Hindu Law, excludes a per¬ 
son from inheritance. AIR 1917 PC 146, 
Relied on; AIR 1920 Mad 652(2); AIR 1934 Pat 
373, Distinguished. (Para 8) 

CASES REFERRED : -Para 

(A) (V4) AIR 1917 PC 146: 44 Ind App 229 (PC) 3 

(B) (’75) 14 Beng LR 273: 23 WR 78 8 

(C) (’75-77) 1 Bom 177 ® 

(D) (V7) AIR 1920 Mad 652(2): 43 Mad 464 9 

(E) (V21) AIR 1934 Pat 373: 13 Pat 712 10 

M. S. Rao, for Appellant; G. K. Misra, for P. C. 
Chattesji, for Respondents. 

MOHAPATRA J.: This appeal has been filed bv 
defendant No. 1 against the judgment dated 20-9- 
1950 of Sri A. Misra, Subordinate Judge of Keon¬ 
jhar confirming the decision of the trial Court. 
The plaintiff’s suit is one for declaration of jR> 
title on the basis that he is the adopted son » 
Gooi and for confirmation of possession or in tne 
alternative for recovery of possession. 
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One Bauri Nath had four sons, Ainthu, Chaitan, 
Gopi and Fakir. After the death of Bauri, Ainthu 
separated from the other three brothers and en¬ 
joyed his four annas share separately. There¬ 
after, Fakir (defendant No. 1) separated and pos¬ 
sessed his four annas interest separately since 
1335. Chaitan and Gopi remained joint. Chaitan 
died leaving his two daughters Naba and Lata. 
Natabar first married Naba and after the death 
of Naba he also married Lata, The plaintiff is 
the natural born son of Natabar and Lata. Ac¬ 
cording to the plaintiff, he was adopted by Gopi 
in the year 1945. Defendants 2 and 3 are the 
sons of Ainthu (deceased). Chaitan died in 1354 
and Gopi died only a year after. The defendants 
having got their names mutated in respect of the 
disputed properties threatened to dispossess the 
plaintiff. So the present suit has been brought. 

(2) The defence is that in fact the plaintiff was 
never adopted by Gopi who died issueless and 
unmarried and Chaitan died leaving no male-issue 
nor any widow. As all the four brothers, that 
is, the sons of Bauri, were joint, the interests of 
Chaitan and Gopi have passed unto defendants 1, 

2 and 3 by way of survivorship. 

(3) The two questions that require determina¬ 
tion in the present case are whether the plain¬ 
tiff was duly adopted by Gopi, and, secondly, if 
really Ainthu and Fair separated, and Chaitan 
and Gopi remained joint. 

(4) On the question of adoption, on a thorough 
examination of oral and documentary evidence 
adduced on behalf of both parties and taking into 
consideration a few circumstances the learned 
lower appellate Court has held, in confirming the 
finding of the trial Court, that (His Lordship 
after referring to the evidence stated:) The 
factum of adoption therefore having been con¬ 
currently found to be true by the Courts below 
on an elaborate discussion of both oral and docu¬ 
mentary evidence, there is no point of law on 
v,hich the findings can be challenged. 

(5) On the second question, as to whether 
Ainthu and Fakir separated leaving Chaitan and 
Gopi to continue their joint family, both the 
Courts below have concurrently found in favour 
of the plaintiff’s allegation. All the witnesses 
examined on behalf of the plaintiff have depos¬ 
ed in support of the aforesaid allegation of the 
plaintiff and the Courts below have accepted 
their evidence in preference to the oral evidence 
adduced on behalf of the defendants. The Courts 
below have also relied upon Exts. 4, 4(a) and 7 
5 bowing that Chaitan was having independent 
transactions in support of their finding. Ext. 5 
is a rent-receipt showing that Natabar hed paid 
i ant for the lands which were in possession of 
Chaitan and Gopi. 

The Courts below have particularly relied upon 
another piece of document (Ext. 10) as being very 
material. This is a certified copy of deposition 
of Gopi in the previous mutation case filed by 
I.a 4 a where these defendants and Gopi were par¬ 
ties. He had stated there that they were sepa¬ 
rate for the last 20 years and that he himself 
and Chaitan were joint and since the death ot 
Chaitan the properties belonging to himself and 
Ohaitnn were in possession of their son-in-law 
Natabar. 

(G) Mr. Rao. appearing on behalf of the defen¬ 
dant-appellants, contends that the findings regard¬ 
ing separation has been vitiated in law as being 
based upon an inadmissible piece of document 
(Ext. 10) which has been particularly characteris¬ 
ed by the lower appellate Court as very mate- 
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rial. Mr. Rao’s contention is that the conditions 
of the provisions of S. 22, Evidence Act have 
not been satisfied, and, as such, the document 
is not admissible even though Gopi is dead. 

But in our view, the document is admissible 
under the provisions of S. 33 of the Act as it 
is the deposition of a witness in a previous case 
where all the defendants were also parties. The 
previous proceeding was started at the instance 
of Lata and Gopi who was representing the inte¬ 
rest of the present plaintiff was one of the oppo¬ 
site parties. The present defendants 1, 2 and 3 
were also arrayed as opposite parties. 

Gopi having died, the other conditions under 
the section having been fulfilled, the document 
cannot be taken to be inadmissible simply be¬ 
cause Gopi and the present defendants were r.ot 
arrayed as parties opposed to each other. In our 
opinion, the conditions of S. 33 will be deemed 
to have been fulfilled when all the present par¬ 
ties were also parties in the previous case and 
further the sell-same question of jointness and 
separation was required to be determined in the 
previous case where the deposition was taken and 
the witness was also cross-examined. In our view, 
therefore, the finding on the point of separation' 
of the Courts below is correct. 

(7) Mr. Rao, however, has taken up a point 
of law on the question of adoption that as Gopi 
was blind at the time, the adoption was invalid. 
Indeed, it was one of the allegations made by 
the defendants that Gopi was born blind which 
was controverted by the plaintiff’s side to the 
effect that in fact Gopi became blind on account 
of smallpox after his 16th year of age. The con¬ 
troversy has been settled at rest by the finding 
of the Courts below that Gopi was not born blind 
but became blind subsequently when he was of 
tender age. 

Mr. Rao does not challenge this finding but con¬ 
tends that even a subsequent disqualification of 
blindness will disentitle Gopi to take any boy in 
adoption. The question, therefore, that arises for 
determination is whether a man afflicted with 
blindness subsequent to his birth can adopt. That 
again depends upon the question whether blind¬ 
ness, even though not congenital, is a disquali¬ 
fication for inheritance. 

Before referring to the three important decisions 
on the subject, we should place a few texts on 
the question. Manu, the Chief of the Rishis, with 
very high authority, in Chap. 9. pi. 201, of Sir 
W. Jone's Translation by Haughton says : 

"Eunuchs, and outcastes, persons bom blind or 
deaf, madmen, idiots, the dumb, and such as 
have lost the use of a limb, are excluded from 
a share of the heritage.” 

Jagannath. as translated by celebrated Colebrooke, 
gives the following texts of Yajnyavalkya, an¬ 
other of the Rishis of great authority: 

"An outcaste and his son, an eunuch, one lame, 
a madman an idiot, one born blind, and he 
who is afflicted by an incurable disease, must 
be maintained without any allotment of shares.” 

Vachaspati Misra. in the Vivad Chintamani, as 
translated by Prosonno Coomar Tagore, gives the 
text exactly in the same language. It is signi¬ 
ficant to mark that in these texts ‘blind’ is always 
qualified by the term ‘born’. In Chapter 2, Sloka 
10, pi. 3. Vignyaneshvara quotes without a word 
of disapprobation or dissent the text of Manu al¬ 
ready mentioned. So also Nilakantha in Mayukha, 
Chapter 4, Sloka 11, reproduces the text of Manu 
without any contradiction or qualification so fai 
as blindness is concerned. 
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(8) The matter came for the first time before 
their Lordships of the Privy Council in the case 
of ‘Mt. Gunjeshwar Kunwar v. Durgaprashad 
Singh’, AIR 1917 PC 146 (A). The question that 
came directly before their Lordships was : 

“Is a man .who is a member of a joint Hindu 
family, which is governed by the law of MitaK- 
shara, and who becomes permanently blind after 
.he is born, excluded by Hindu law from shar¬ 
ing in the family property by reason of a per¬ 
manent and incurable blindness which was not 
congenital?” 

Their Lordships quoted with approval a passage 
from Rajkumar Sarvadhikari. in his Hindu Law 
of Inheritance, at p. 956, which runs as follows : 

“Blindness, to cause exclusion from inheritance, 
must be congenital. Mere loss of sight which 
has supervened after birth is not a ground of 
disqualification. Incurable blindness, if not con¬ 
genital, is not such an affliction as, under the 
Hindu Law, excludes a person from inheritance.” 

After the quotation, their Lordships observed : 


A. I. R, 

(10) Mr. Rao has further relied upon a deci¬ 
sion of the Patna High Court, reported in — ‘Mst. 
Dilraj Kuar v. Rikheswar Ram’, AIR 1934 Pat 373 
(E). There also it was a case of supervening in¬ 
sanity and their Lordships laid down the propo¬ 
sition that where therefore the disqualification 
supervenes later and the disqualified person is 
the sole survivor, he takes the whole estate by 
survivorship. Our remarks in respect of tlie 
Madras decision are equally applicable to this 
Patna decision. We will make it clear that our 
above discussions apply to the position of law 
as it was existing prior to the coming into force 
of the Hindu Inheritance (Removal of Disabilities) 
Act as the case is coming from Keonjhar area 
where the Act was not in force. 

(11) In conclusion, the appeal fails and is dis¬ 
missed with costs. 

(12) PANIGRAHI C. J. : I agree. 


B/H.G.P. 


Appeal dismissed- 


“The above is, their Lordships hold, the true rule.” 
In our opinion, this decision of their Lordships 
has settled the matter at rest. Before this case 
of the Privy Council, there were two cases of 
Indian High Courts, the decisions of which were 
referred to and approved by their Lordships. The 
first is — ‘Mohesh Chunder v. Chunder Mohun 
Roy’, 14 Beng LR 273 (B), of the Calcutta High 
Court, and the second is — ‘Murarji v. Parvatibai’, 
1 Bom 177 (C). The leading judgment on the 
question of law in the Bombay case of Westropp, 
C. J. is elaborate, thorough and very learned 
discussion of all the texts on the subject. Their 
Lordships of the Privy Council without repeating 
the^elaborate discussion of Westropp, C. J. have 
simply agreed with the view. 

(9) Mr. Rao. however, has relied upon a deci¬ 
sion of the Madras High Court reported in — 
‘Muthusami v. Meenammal’, AIR 1920 Mad 652(2) 
(D), in submitting his proposition that the right 
of a member of a Hindu‘joint family to share 
in ancestral property comes into existence at birth, 
and is not lost but only in abeyance by reason 
of a disqualification and it subsists all througn, 
although it is incapable of enforcement at the 
time of partition, if the disqualification, then 
exists. This was a case of insanity which was 
not congenital. 

Mr. Rao contends that even if a disqualifica¬ 
tion comes at a subsequent stage, the person is 
time that disqualification exists. In our opinion, 
to be deemed as a disqualified heir during the 
this case has absolutely no bearing upon the ques¬ 
tion before us, because it was a case of insanity 
which was found after a thorough discussion in 
the judgment of Seshagiri Ayyar, J. that it need 
not be congenital to serve as a ground of dis¬ 
qualification for inheritance under Hindu Law. 

Furthermore, their Lordships also propound the 
proposition in their decision that if on the death 
of all other members the disqualified member be¬ 
comes the sole surviving member of the family, 
he takes-the whole property by surivivorship; thus 
finding that such a disqualification does not dis¬ 
entitle the disqualified man to take by way of 
survivorship. As in the present case Gopi will 
be getting the properties by way of survivorship 
after the death of Chaitan, being the sole sur¬ 
vivor between the two brothers who, as we have 
found, remained joint, and further that the adop¬ 
tion took place after the death of Chaitan when 
the entire property had vested in Gopi as the 
sole survivor. 
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Bhagban Sahu and another, Petitioners v. 
Dasarathi Sahu and others, Opposite Party. 

Civil Revn. Nos. 118 and 133 of 1952, from 
order of Sub. J. of Berhampur, D/- 5-5-1952. 

Civil P. C. (190S), O. 40, R. 1 — Partition suit 
— Appointment of receiver — Sale of property — 
Negotiations conducted through Court — Vendee 
submitting to jurisdiction — Balance of purchase 
money can be realised by summary procedure — 
Separate suit is not necessary — (Civil P. C. 
(1908), O. 34, R. 15). 

Long before the partition suit, the parties 
were negotiating for the sale of properties. 
During the pendency of the suit the de¬ 
fendant was appointed receiver. During the 
negotiations the receiver had to be consulted 
from time to time and as the properties were 
custodia legis, the permission of the Court 
had to be taken at each important stage 
and for completion of the transaction. Some 
consideration had been paid by the vendees 
who had submitted to the jurisdiction of the 
court and had made themselves bound to de¬ 
posit the balance consideration money in 
court. The order directing the deposit of the 
balance in court, was thus binding on the 
vendees. The question arose whether in a 
summary procedure the Court could enforce 
the unexecuted part of the contract entered 
under its direction, or whether the unpaid 
balance money could be realised by sum¬ 
mary procedure instead of filing a suit when 
the sale had taken place at the intervention 
of the Court at each and every step. 

Held that the Court could in the exercise 
of its summary powers, take proper steps for 
realisation of the unpaid purchase money 
from the purchasers who had definitely sub¬ 
mitted to the jurisdiction of the Court by 
their consistent conduct all throughout and 
made themselves bound by the order direct¬ 
ing the purchasers to deposit balance consi¬ 
deration in Court. The sales in question were 
sales by the Court even though they were 
not sales in execution of decree or compul¬ 
sory sales. 6 Ind Cas 300 (Cal); 40 Cal 140;' 

27 All 670 and 36 Cal 52, Distinguished. 15 
Cal 253; 21 Cal 479; AIR 1949 Pat 496; (1843) 

60 ER 654; (1823) 57 ER 152 and AIR 1953- 
Trav-C 205, Relied on. (Paras 15, 16) 
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Held further that in order that the case 
might come under the provisions of Order 34, 
Rule 15, it was essential that it must be a 
charge under the provisions of S. 100, Trans¬ 
fer of Property Act. Section 100 contem¬ 
plates of only two of the charges, that is, 
either by act of parties, or by operation of 
law. In the present case, the sales being 
sales by the Court, the charge, in respect of 
the unpaid purchase-money contained in the 
terms of the sale-deeds, was not one either by 
act of parties or by operation of law. The 
present case therefore, was not covered by the 
provisions of order 34 rule 15. (Para 17) 

Anno: C. P. C., O. 40 R. 1 N. 50. 

1953 Mulla: O. 40 R. 1, P. 1176 N. “Summary 
jurisdiction” (3 Pts. extra in N. 50 to O. 40 R. 1 
in AIR Com.). 

C. P. C., O. 34 R. 15 N. 10a. 

1953 Mulla: O. 34 R. 15 P. 1129 N. “Charge” (5 
Pts. extra in N. 10a to O. 34 R. 15 in AIR Com.). 


CASES REFERRED : Paras 

(A) (’70) 6 Beng LR 492n 5. 15 

CB) (’70) 6 Beng LR 486 5 

(C) (T2) 16 Cal WN 394: 6 Ind Cas 300 8 

(D) (T3) 40 Cal 140: 18 Ind Cas 954 9 

(E) (’05) 27 All 670: 2 All LJ 390 10 

(F) (’88) 15 Cal 253 11, 13 

(G) (’94) 21 Cal 479 12, 13 

(H) (V3G) AIR 1949 Pat 496: 27 Pat 263 13 

(I) (1848) 60 ER 654: 15 Sim 352 13 

(J) (1823) 57 ER 152: 1 Sim & St. 381 13 

(K) (V40) AIR 1953 Trav-Co 205: ILR (1953) 

Trav-C 30 14 

(L) (’09) 36 Cal 52: 1 Ind Cas 470 16 


G. C. Das. H. Sen and P. V. B. Rao. for Peti¬ 
tioners; D. V. N. Rao, B. K. Pal, P. C. Chatter- 
jee, j. Brahma and J. L. Narasimham, for Oppo¬ 
site Party. 

MOIIAPATRA J. : 

These Civil Revisions are against the order 
dated 5-5-1952 of Sri P. C. De. Subordinate Judge 
of Berhampur, in O. S. No. 23 of 1943, directing 
the receivers to realise, by summary procedure, 
the unpaid balance consideration of Rs. 
3.75,000/- in respect of sale-deeds dated 14-11-1947 
in favour of the petitioners (National Agencies 
at Cuttack and Berhampur) for a consideration 
of Rs. 6,00.000/-. The subject matters of the 
aforesaid conveyances dated 14-11-1947 are Aska 
Sugar Works and Distillery at Aska and Parama- 
nanda Saw Mills at Russelkonda. 

(2) The parties to the Partition Suit No. 23/ 
1943 are the members of the Berhampur Sahu 
family well known in the locality as an aristro- 
cratic and rich family. It is to be mentioned 
that the family are involved in heavy debts and 
there are quite a number of creditors including 
judgment-creditors. On the basis of a petition for 
appointment of receiver in respect of the pro¬ 
perties involved in the partition suit, by the 
order of the High Court dated 21-12-1944. the two 
defendants (defendant No. 1 Damodar Sahu 
and defendant No. 19 Dasarathi Sahu) were ap¬ 
pointed as receivers. 

Defendant No. 1 was placed in charge of the 
management of the aforesaid two important 
items of properties, that is, the Sugar Distillery 
at Aska and Paramananda Saw Mills at Russei- 
konda. The receivers, during the course of their 
management of the properties of the Sahu family, 
were earnestly attempting to discover ways and 
means for discharging the outstanding debts of 
the members of the family and the debts bind¬ 


ing on the family, as a whole. Defendant No. 1 
was carrying on negotiations for selling of the 
aforesaid two mills in his charge and the nego¬ 
tiations advanced a good deal with the present 
petitioners, National Agencies of Cuttack, the 
consideration money having been fixed for a sum 
of Rs. 6,00,000/-, that is to say, Rs. 4.00,000/- for 
the Aska Sugar Distillery and Rs. 2,00,000/- for 
the Saw Mills at Russelkonda, 


As a result of these negotiations, on 17-5-1947. 
3 draft agreements were filed for approval of the 
Court in the partition suit between 'the National 
Agencies on the one side and the plaintiff and 
defendants 19 to 22 in respect ol one agreement, 
and defendants 12 to 14 in respect of another and 
other defendants in respect of the third on the 
other. On that very day, the Court accorded per¬ 
mission for sale on the terms embodied in the 
aforesaid draft agreements and approved the 
terms. The fair copies of agreements were filed 
on 7-8-1947, and the agreements were approved. 
The Court, however, ordered : 

“It appears that a sum of Rs. 1.00.000/- has 
already been deposited by the purchasers but 
no intimation from the treasury has been re¬ 
ceived. Call on 23/8.” 


is, Lswarachandra 
personally which 
by the purchasers 


The purchasers (the National Agencies, Cut¬ 
tack) had taken time to make deposit in accord¬ 
ance with the terms of the agreements and by 
1-10-1947, a sum of Rs. 2.00,000/- had been de¬ 
posited in Court, It is to be noted here that an¬ 
other sum of Rs. 25 000/- had been paid in cash 
to some of the parties, that 
Sahu and Dasarathi Sahu, 
brings the total amount paid 
(National Agencies) to Rs. 2.25,000/- leaving"a 
balance of Rs. 3.75.000/-. Six draft sale-deeds 
were approved by the Court on 6-11-1947, and 6 
sale-deeds were executed and registered on 
14-11-1947. Two sale-deeds were executed by de¬ 
fendant No. 1 m respect of twelve annas share, 
in his capacity as a receiver, of the two afore¬ 
said mills — one sale-deed in respect of each; 
two other sale-deeds were executed by Dasarathi 
Sahu (defendant No. 19) in respect of two annas 
interest in the said two mills; — one Kabala in 
respect of the aforesaid mills; and similarly two 
other Kabalas were executed in respect of the 
balance two annas interest in the said mills. 


On the petition filed by the plaintiff, the Court 
ordered the receiver, to deliver possession on 
17-11-1947. The receiver, in accordance with the 
order passed by the Court, actually delivered 
possession of the Sugar Mills at Aska on 20-12- 
1947 and obtained receipt of such delivery of 
possession from the purchasers. The receiver also 
delivered possession of the Saw Mills to the pur¬ 
chasers on 26-6-1948 and obtained receipt there¬ 
for. Ever since the actual delivery of possession 
in December 1947 and June 1948. the purchasers 
are all along in possession of the aforesaid two 
mills but have not deposited the balance amount 
of Rs. 3,75,000/-. 


(3) A preliminary decree in the partition suit 
having been passed in terms of the compromise 
between the parlies on 23-4-1951, the Court sub¬ 
sequently appointed 5 receivers to take charge of 
the management of the assets of the family. 
These five receivers have filed the present peti¬ 
tion out of which these Civil Revisions arise for 
realisation of the balance consideration money 
by summary procedure. There is no dispute that 
the outstanding balance of the consideration in 
respect of the six sale-deeds is Rs. 3.75.000/-. 
The purchasers have not put forth any substan¬ 
tial plea in respect of their aforesaid liability. 
The only plea, put forth and seriously contended 
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before the Court below and before us, is that the 
liability cannot be enforced by means of summary 
procedure, but is enforceable only by virtue of a 
separate suit to be brought by the receivers. 

The main question to be determined, there¬ 
fore, is whether it is competent for the Subordi¬ 
nate Judge of Berhampur to take summary pro¬ 
ceedings in O. S. No. 23/43 for realisation of the 
aforesaid balance consideration, or that the 
Court has got to direct the receivers to file a 
separate suit on the termination of which alone 
the money is realisable. 


(4) Mr. G. C. Das, appearing on behalf of the 
petitioners, has strongly argued .that the sales, 
in questions, are private sales and, at best, they 
can be termed as sales under the Court and not 
sales by the Court. It is permissible to realise 
the consideration money by summary procedure 
if the sales were Court sales, or, in other words, 
sales by the Court. His main argument is that, 
in the present case, the negotiations were being 
carried on by the parties to the suit; but in view 
of the peculiar feature in the case that a re¬ 
ceiver was appointed to manage the two aforesaid 
mills the receiver had to be consulted from time 
to time ana as the properties were costodia legis 
the permission of the Court had to be taken at 
each important stage and for the completion of 
the transaction; but nevertheless the transactions 
are, in substance, private transactions to which 
the Court had given its permission simply as 
they were custodia legis, but the real vendors 
were members of the Sahu family. According to 
Mr. Das, such transactions can at best be termed 
as sales under the Court, that is, with the per¬ 
mission or orders of the Court and not by the 
Court. The proper remedy, therefore, for reali¬ 
sation of the amount is by a separate suit. 


(5) The first decision on which Mr. Das relies 
upon is a decision of Mr. Justice Macpherson in 
the case of — ‘Chandranath Biswas v. Biswanath 
Biswas’, 6 Beng LR 492n (A) of the year 1870, 
the full report of which appears in the case of 
— ‘Wilkinson v. Gangadhar’, 6 Beng LR 486 (B). 
In that case Mr. Hogg, the Court receiver, made 
an application for an order that the purchaser 
of certain property sold by the receiver under 
the orders of the Court to complete the purchase 
according to the condition of sale; and that, m 
default, the property may be attached, or a re¬ 
sale of the property at his risk may be ordeied. 
The application was opposed mainly on the 
ground that the sale not being by the Couit the 
receiver had no right to make a summaiy appli¬ 
cation of this description but must enforce his 
right by bringing a suit against the puichasei. 

His Lordship, dismissing the application as not 
maintainable, made the following observations : 


“In no book of practice can I find any autho¬ 
rity for saying that a sale of property by a re¬ 
ceiver is, in any sense, a sale by the Court; 
and nowhere do I find that a sale by a receiver 
has been treated as a sale by the Court.” 

But nevertheless just subsequent to these obser¬ 
vations he finds ; 

“But it is true that, in some cases, sales by a 
receiver have been confirmed by this Court, 
preparatory to possession being ordered to be 
delivered to the purchaser — the receiver not 
being at liberty to give possession without an 
order. An instance of this occurred on the 21st 
day of December last, when an order was made 
in the suit of — ‘Monmothonath Dey v. Ashu- 
tosh Dey’, confirming a sale by the receiver, 
and ordering the purchaser to be put in posses¬ 
sion.” 


Further on his Lordship remarks : 

“In saying this, I do not mean to say that sales 
by the Court do not often, under special cir¬ 
cumstances, take place under conditions similar 
to those under which the sale which, is the 
subject of this application was made.” 

But the most important part of the judgment, 
which really distinguishes the present case from 
the one which was before his Lordship, is con¬ 
tained in the observations as follows : 

“It is clear that the Court cannot act against 
a person who is not a party on the record un¬ 
less he has come in and done some act which 
subjects him to the jurisdiction of the Court in 
this suit.” 

Without discussing any further as to whether 
the reasons given by Macpherson J. were sound 
and acceptable, we will rest content after observ¬ 
ing that the present case is clearly and entirely 
distinguishable on account of the special feature 
that the purchasers have definitely subjected 
themselves to the jurisdiction of the Court hav¬ 
ing seisin over the partition suit which will ap¬ 
pear on a consideration of the following circum¬ 
stances. 

(6) As it appears from the order dated 17-5- 
1947, Bhagaban Sahu, representative of the Na¬ 
tional Agencies, had deposited a cheque for Rs. 
10,000/- of Comilla Banking Corporation and 
undertook to deposit the amount in cash and 
take back the said cheque. Bhagaban Sahu of 
M/s National Agencies had also appeared in the 
suit through their advocate Sri K. Patnaik. It is 
necessary to quote the order dated 23-6-1947 : 

“Sri K. Patnaik, Advocate of Sri Bhagaban Sahu 
of Messrs National Agencies files a petition 
praying that on deposit of Rs. 10,000/- the 
cheque deposited on 17-5-1947 may be returned 
to him and he may be also granted two 
chalans for depositing sum of Rs. 10,000/- and 
Rs. 90,000/- in pursuance of the order dated 
17-5-1947 and the agreements filed.” 

The order dated 20-8-1947 is also relevant to be 
noted in this connection which runs as follows : 

“Bhagaban Sahu partner of the National 
Agencies, Cuttack files a petition today in per¬ 
son praying to extend time till 5-9-1947 to de¬ 
posit into Court the second deposit of Rupees 
one lakh on the ground that his father sudden¬ 
ly expired on 18-8-1947 and could not deposit 
today. Put up on the date fixed.” 

The National Agencies had further taken ad¬ 
journments from time to time to make the afore¬ 
said deposits and on 8-10-1947 they filed a memo 
reporting that the second one lakh rupees had 
been deposited into treasury on 1-10-1947. 

(7) But the most important feature to show 
that in fact the National Agencies had submit¬ 
ted to the jurisdiction of the Court appears from 
the petition filed by the National Agencies on 
18-10-1947. The contents of the petition run to 
the effect that the draft sale-deeds had been 
completed and approved by the parties and the 
National Agencies also had made deposits of two 
lakhs rupees or so; but it transpires that the 
two mills had been attached by some of the de¬ 
cree-holders against the members of the Sahu 
family. The petition further recites that under 
the terms of the agreements, as approved by the 
Hon’ble Court, the vendors are required to exe¬ 
cute the sale-deeds free from all incumbrances. 

So it is necessary that the vendors be ordered to 
free the property from incumbrances, otherwise 
the National Agencies may be allowed to get re- 
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fund of the amount deposited m Court with such 
compensation as the Court will deem proper. 

On this petition, six other petitions in six exe¬ 
cution cases brought by the decree-holders, were 
filed under the provisions of O. 21, R. 83, Civil 
P. C., for the purpose of lifting the attachments. 
In the present partition suit, the Court passed 
an order on 6-11-1947 on the basis of the petition 
filed by the National Agencies : 

“Let necessary certificate be issued under O. 21. 
R. 83, Civil P. C. with following reservations 
that the amounts of the consideration should 
be deposited in Court by the purchasers, and 
no further payment made to the parties direct¬ 
ly without the leave of the Court.” 

We are definitely of the view, on a consideration 
of the above circumstances, that the National 
Agencies had submitted to the jurisdiction of the 
Court and made themselves bound to deposit the 
balance consideration money in Court. It is to 
be noted here that by the time this order dated 
6-11-1947 was passed the balance consideration 
money which was outstanding was Rs. 3.75,000/- 
which was ordered by the Court to be deposited 
in Court and the order was binding upon the 
purchasers. 

(8) Mr. Das has drawn our attention to a 
decision of Mr. Justice Fletcher, sitting singly in 
the original side of the Calcutta High Court, in 
the case of — ‘Golarn Hossein v. Fatima Begum’, 
16 Cal WN 394 (C). Fletcher J. observed : 

“A sale by a Receiver under direction of Court 
is not a sale by Court and in such a sale the 
Court does not grant a sale certificate nor does 
it confirm the sale.” 

Fletcher J. draws a distinction between two 
classes of sales, “sales by the Court and sales 
under the Court.” According to him, sales by the 
Court are cases in which the Court makes a title 
to the purchaser and the Court confirms the sale 
and issues a sale certificate. The second class is 
where the Court authorises a trustee, receiver or 
other person holding property to sell the pro¬ 
perty and the sale Is made out of Court, the 
Court, while authorising or directing the sale, 
does not make any title to the purchaser and, in 
such a sale, the Court does not grant a sale cer¬ 
tificate nor does it confirm the sale. 

In our opinion, this case is absolutely of no 
assistance to us. The only point involved in that 
case is to determine whether a sale by a receiver 
under the direction of the Court is such a sale 
as to enable or require the purchaser to obtain 
‘a sale certificate’. The pertinent question, with 
which we are confronted, that is to say, whether 
in a summary procedure the Court can enforce 
the unexecuted part of the contract entered un¬ 
der its direction, or that the unpaid balance 
money can be realised by summary procedure in¬ 
stead of filing a suit when the sale had taken 
place at the intervention of the Court at each 
and every step, was not before his Lordship. 

(9) Our attention has also been drawn to an¬ 
other decision of the same Judge (Fletcher J. 
sitting singly in the original side of the Calcutta 
High Court in the case of — ‘Jogemaya v. 
Akhoy Coomar’, 40 Cal 140 (D). In that case also 
this pertinent question does not seem to have 
been decided even though a similar question was 
raised by Mr. B. C. Mitter, appearing on behalf 
of the defendant-petitioner, in the case. 

The matter arose by way of a review in respect 
of a sale held by the Commissioner of Partition 
under the provisions of an order passed by the 


Court to sell the property. The sale, in that case, 
was held under the condition that the purchaser 
was bound to accept whatever title the vendor 
might have in the property and will not be en¬ 
titled to question on the point of title. This con¬ 
dition was laid as No. 9 in the sale proclamation. 
The question, thereiore, arose whether the pur¬ 
chaser could agitate the point of title of the 
vendor beiore the same Court and his Lordship 
found that the point could be agitated. Here also 
Fletcher J. makes observation distinguishing the 
two classes of sale, that is, sales by the Court 
and under the Cuurt as in the previous case. 

(10) We will now refer to a decision of Sir 
John Stanley, Knight, Chief Justice and Mr. 
Justice Sir William Burkitt in the case or — 
‘Kanhai Lai v. Kalka Prasad’, 27 Ail 670 (E;, re¬ 
lied upon by the petitioners. There in pursuance 
oi orders passed by Court in the exercise oi in¬ 
solvency jurisdiction, certain revenue paying pro¬ 
perty of the insolvent was sold by the Collector 
by private contract and not at public auction. 
It was held that ^uch a sale did not oust the 
pre-emptive rights of such persons as were other¬ 
wise entitled to claim pre-emption. 

The point that arose for determination in that 
case was whether such a saie held by the Col¬ 
lector not at public auction but by private con¬ 
tract. even though made by the orders of the 
Court, is a compulsory sale in which case alone 
the rights of pre-emption of co-sharers cannot be 
enforced. The undisputed position in that case is 
that the right oi pre-emption cannot be emorced 
only in the cases of compulsory sales and not 
otherwise, as in the case of compulsory sale in 
execution of a decree the sale takes place after 
the issue of a sale proclamation which, it is not 
unreasonable to assume, becomes known to all 
persons having pre-emptive rights. 

Their Lordships rightly found that such a sale 
could not be deemed to be a case of compulsory 
sale and, as such, the pre-emptor could exercise 
his right of pre-emption. It is not a case where 
the powers of the Court, by way of a summary 
procedure, were invoked to enforce the unperform¬ 
ed part of the particular transaction. 

(ID But, on behalf of the opposite parties, that 
is, the receivers, our attention has been drawn 
to a few decisions which seem to be exactly to 
the point. 

We will first deal with an old decision of Mr. 
Justice Trevelyan in the case of — ‘Surendro v. 
Doorgasoondery’, 15 Cal 253 (F). In that suit a 
Court receiver was appointed to manage the suit 
properties and during the course of management, 
by the order of the Court, the receiver leased out 
certain properties in favour of one Saroda- 
persaud Soor, a stranger to the suit. Although the 
present lessee obtained possession and the re¬ 
ceiver obtained rent from him, no lease had yet 
been executed. After the suit was dismissed in 
appeal, the lessee made an application to the 
Court, under whose orders the receiver had leas¬ 
ed out the properties to him, to execute a lease- 
deed in his favour. The two questions that arose 
for determination in the case were : 

(i) Will the Court entertain an application 
by the proposed lessee with whom a contract for 
lease has been made lor the execution of the 
lease, or is it necessary that in order to enforce 
his right he should bring a suit for specific per¬ 
formance? and 

(ii) Supposing such application to be possi¬ 
ble when a suit is pending, does the dismissal of 
the suit prevent such an application? 
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His Lordship observed : 

A Court has complete power to enforce sum¬ 
marily a contract made by it when managing 
or administering an estate, whatever that con¬ 
tract may be. Such power of enforcing sub¬ 
sisting contracts made by it is not affected by 
the iact that the Court had ceased to manage 
the estate before such contract is carried out 
by reason of the dismissal of the suit under 

an order in which the Court had derived its 
power of management.” 

His Lordship, therefore, passed a final order on 
the application of the lessee in the exercise of 
the summary power for the execution of a lease 
in his favour. The case before Mr. Justice Trevel¬ 
yan was even the worse, because the suit, by the 
time of the application invoking the summary 
powers of the Court, had been dismissed and fur¬ 
ther that the lessee was a stranger to the suit. 

(12) We should like to refer next to another 
decision of Mr. Justice Sale, sitting singly in the 
original side of the Calcutta High Court, in the 
case of — ‘Minatoonnessa Bibee v. Khatoonnessa 
Bibee’, 21 Cal 479 (G). There was a sale by a re¬ 
ceiver appointed by the Court under the orders 
of the Court, the purchaser had not obtained 
possession and made an application to the Court 
who delivered possession to him in the exercise 
of its summary powers and the Court ordered 
possession to be delivered to the purchaser with¬ 
out directing him to bring a fresh suit for posses¬ 
sion. Sale J. observed : 


Bhagban v. Dasarathi (Mohapatra J.) 


A. I. R 


court through the receiver submitted himself to 
the jurisdiction of Court and an injunction could 
be granted against liim even thought he was not 
a party to the suit. Narayana J. in the course of 
his judgment, relied upon two English decisions 
reported in — ‘Walton v. Johnson*, (1848) 60 ER 
654 (I) and — ‘Casamajor v. Strode’, *.1823) 57 

ER T52 (J). 

In the case reported in (1823) 57 ER 152 (J), 

the judgment of Vice-Chancellor (Sir John 

Leach) is only in one sentence running to the 
effect : 

“The purchaser under a decree does, by the act 
ol purchase, submit himself to the jurisdiction of 
the Court as to all matters connected with that 
character. Take the injunction as prayed.” 

Similarly in the case reported in — ‘(1848) 60 
E R 654 (I)’, the judgment of Vice-Chancellor (Sir 
L. Shad well) is also very short running to the 
effect: 

“The tenant having entered into an agreement 
with the Court itself by means of the receiver: 

I do not think it necessary that a bill should be 
filed against him. Take an order for an injunc¬ 
tion in the terms of the motion.” 

These two decisions, even though they were not 
noticed by the eminent English Judges deciding 
the cases reported in — ‘15 Cal 253 (F)’; — ‘21 
Cal 479 (G)\ as discussed above, are helpful for 
the proposition that the purchaser or the lessee, 
as the case may be, having entered into a contract 
for sale or lease with the Court has submitted to 


“But there are cases in this Court in which 
sales by a Receiver have been regarded as 
‘sales by the Court’, and orders for possession 
have been obtained by the purchasers under 
the Code.” 

His Lordship then refers to several unreported 
cases wherein the summary power was exercised 
on the position that the sales were by the Court, 
He, therefore, concludes on the authority of the 
number of unreported cases of the Calcutta High 
Court, discussed before him. that the sales by the 
receiver under the orders of the Court have been 
treated as sales by the Court. 

(13) Mr. D. V. N. Rao, appearing on behalf of 
the opposite parties, has drawn our attention to 
a recent decision of the Patna High Court in the 
case of — ‘Nasir Ahmed v. Lutf Ahmed’, AIR 
1949 Pat 496 (H), where in a pending suit for 
dissolution of the partnership firm owning a 
sugar factory a receiver was appointed to deal 
with the cash. The firm had leased out the fac¬ 
tory to a stranger for two seasons at a certain 
yearly rent. The lessee did not pay the rent in 
full and therefore on application of the receiver 
the Court ordered that a letter be sent to the 


the jurisdiction of the Court and the Court can 
enforce any unperformed part of the undertaking 
by a summary procedure without driving the 
parties to a fresh suit. 

(14) Mr. Rao has drawn our attention to a very 
recent decision, on the point, of the Travancore- 
Cochin High Court reported in — ‘T. K. Sivarajan 
v Official Receiver’, AIR 1953 Trav-Co. 205 (K). 
There a lease was granted by the receiver appoint¬ 
ed under the orders of the Court in favour of a 
stranger and one of the terms of the lease was 
that he would surrender possession in favour of 
the lessor on the expiry of the term of the lease. 
The question that arose before their Lordships 
was whether possession could be recovered by an 
application to the Court in a summary procedure 
or that a separate suit had got to be brought for 
the purpose of recovery of possession from the 
lessee. On a discussion of some of the decisions, 
discussed above, their Lordships concluded that the 
lessee having expressly undertaken to surrender 
possession on the expiry of the lease the Court had 
jurisdiction to enforce this undertaking by sum¬ 
mary procedure to recover possession. 

Their Lordships held: 


Manager of the Bank with whom the lessee had “The summary enforcement of the undertaking 

mortgaged the entire sugar factory in his posses- thus taken by the Court is only a step towards 
sion directing the Manager not to pay any money the discharge of the duties of the Court in the 

of the sale proceeds of the sugar without the per- management of the estate and it cannot be said 

mission of the Court. that the Court had lost its jurisdiction in that 

The Court further ordered the lessee prevent- direction merely because the property has been 

ing him from making withdrawals from the P u t * n the possession of a lessee.” 

Bank. It was strongly contended on behalf of the (15) On a review of the above decisions, we are 

lessee that the orders upon the Bank and on him- definitely of the view that, as in the present suit 
self were without jurisdiction. Particular reliance for partition the receiver was appointed for the 

was placed upon the feature that by the time purpose of proper management of the estate of 

the orders were passed the lease had terminated the family during the pendency of the suit and 

by efflux of time. the receiver in due course of his management was 

It was held by their Lordships (Agarwalla C. J. negotiating for the purpose of discharge of out- 

and Narayana J. — the leading judgment being standing decretal dues against the family & fuij 

of Narayana J.) that there was no substance in ther as the transactions in dispute were entered 

the contention that the orders were without into and completed with the approval and permis- 

jurisdiction, relying upon the position that the sion of the Court at each stage of their develop- 

lessee in entering into an agreement with the ment for the purpose of discharging the debts ol 
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the family, the Court can, in the exercise of its 
summary powers, take proper steps for realisation 
of the unpaid purchase-money from the purchasers 
who have definitely submitted to the jurisdiction 
of the Court by their consistent conduct all 
throughout and made themselves bound by the 
order dated 6-11-1947 directing the purchasers to 
deposit balance consideration in Court as we have 
indicated above while distinguishing the judgment 
of Macpherson J. in the case of — ‘Chandranath 
v. Biswanath’, (A). 

(16) Mr. Das, however, at last, placed strong 
reliance upon a decision of the Calcutta High 
Court reported in — ‘Kristachandra v. Krista- 
sakha’, 36 Cal 52 (L), the judgment being of Wood- 
loffe J. in the original side. In that case, the 
lease had been granted by the receiver under the 
orders of the Court to one of the parties to the 
suit. After the transaction was completely effect¬ 
ed and the lessee was in possession of the lease¬ 
hold, an application was filed to set aside the 
lease on the ground of collusion, fraud &c. Wood- 
roffe J. refused to exercise summary powers to set 
aside the lease on investigation of the grounds 
for impeaching the transaction and observed that 
the proper remedy was by way of a suit. 

The case is clearly distinguishable on account 
of the reason that the transaction of lease had 
already been completed and nothing remained to 
be done in respect thereof. The lease itself was 
being impeached on grounds of fraud and collu¬ 
sion and the Court was asked to set aside the 
lease. But iti our case the purchasers have not 
deposited the balance consideration of Rs. 
3,75,000/- as ordered by the Court, by its order 
dated 6-11-1947, and as we have observed earlier 
the purchasers, being parties to the order itself, 
and as the order was passed on their application 
lor lifting of the attachment, are bound by the 
same order. 

Now, therefore, when the purchasers have left 
unperformed a major part cf their duty in respect 
of the transactions, the Court can enforce iis own 
order by way of a summary procedure in order¬ 
ing for realisation ol the unpaid purchase-money. 
The sale-deeds in respect of twelve annas interest 
of the Aska Sugar Distillery and the Paramananda 
Saw Mills have been executed by the receiver in 
his capacity as receiver; but the other sale-deeds 
in respect of balance of lour annas interest have 
been executed by the four annas cosharers, but 
nevertheless the latter set of sale-deeds has been 
executed with the permission, approval, sanction 
and orders of the Court. We are of the view that 
the sales in question are sales by the Court even 
though they are not sales in execution of decrees 
or compulsory sales. 

(17) Mr. Das has taken up another ground rely¬ 
ing upon certain terms of the sale-deeds which 
amount to creation of a charge on the properties 
sold for the balance of the unpaid consideration 
money. His contention is that the charge cannot 
be enforced in a summary manner but preliminary 
and final decrees are essential for the purpose of 
enforcing the charge under the provisions of O. 
34, Civil P. C. He particularly relies upon O. 34, 
R. 15 which runs as follows: 

“All the provisions contained in the Order which 

apply to a simple mortgage shall, so far as may 

be, apply to a mortgage by deposit of title-deeds 

within the meaning of S. 58, and to a charge 

within the meaning of S. 100, Transfer of Pro¬ 
perty Act, 1882.” 

| In order that the present case may come under 
the provisions of O. 34, R. 15, it is essential that 
it must be a charge under the provisions of S. 100, 
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Transfer of Property Act. Section 100 contem¬ 
plates of only two of the charges, that is, either 
by act of parties, or by operation of law. In the 
present case, as we have already held, the sales 
being sales by the Court, the charge, in respect of 
the unpaid purchase-money contained in the terms 
of the sale-deeds, is not one either by act oi parties 
or by operation of law. It is a well recognised 
principle that the Court is not a juridical person 
who can sue or be sued against. The present case, 
therefore, is not covered by the provisions of O. 
34. R. 15. 

(18) The last point urged on behalf of the peti¬ 
tioners is that the Court ought not to take steps 
for realisation of the unpaid consideration money 
by a summary procedure as the property conveyed 
has now vested in the third party. According to 
the petitioners, the Orissa Sugar Distillery and 
Timber Mills Limited is a juridical person being 
a Company duly incorporated under the provi¬ 
sions of the Indian Companies Act (Act 7 of 1913). 
The petitioner have produced the certificate incor¬ 
porating the said Company under the provisions 
of the Indian Companies Act, dated 14-11-1950, 
granted by the Assistant Registrar, Joint Stock 
Companies, Orissa. 

It is to be noted here that on the previous 
occasion, when this objection was taken on behalf 
of the petitioners, an order was passed by this 
Court making the said Company as a party to 
these proceedings. Notice was eventually taken 
to t-lie Company and the services were found 
sufficient. Bid inspite of the sendees being suffi¬ 
cient no one appeared on behalf of the said Com¬ 
pany before us raising any objection against the 
order passed by the trial Court to take steps for 
realisation of the money by a summary proce¬ 
dure. 

Furthermore, there is no evidence placed before 
us to show that, in fact, the present assets, that 
is, the two mills at Aska and Russelkonda, have 
been transferred in favour of the said Company. 

It is also clear to us that even if the said Com¬ 
pany is the transferee, as alleged, it is in the posi¬ 
tion of a pendente lite transferee, and, as such, 
is hit by the principle of lis pendens. It is, there¬ 
fore. bound by any order passed by the Court to 
which its transferers were parties and the trans¬ 
ferors were bound by the same order. As we have 
already made it clear, the National Agencies are 
bound by the order dated G-l 1-1947 passed by the 
Court directing the National Agencies to make a 
deposit of the consideration money in Court. As 
such, the Court is perfectly entitled to enforce 
its own order in a summary manner against the 
National Agencies and their pendente lite trans¬ 
ferees also. 

(19) In conclusion, therefore, we find no sub¬ 
stance in these Civil Revisions which are accord¬ 
ingly dismissed with costs. Hearing fee is assessed 
at two hundred rupees (Rs. 200/-). 

(20) NARASIMHAM, J. I agree. 

B/R.G.D. Revisions dismissed. 
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PANIGRAHI C. J. (D-3-1954) 

Smt. Subarna Sunami and others-Petitioners v. 
Kartika Kudei and others Opposite Party. 

Criminal Revn. No. 293 of 1953; from order of 
Sessions J., Sambalpur, D/- 30-7-1953. 

(a) Criminal P. C. (1838), S. 145 (4) — Forci¬ 
ble and wrongful dispossession within two months 
before the date of order. 


Subarna v. Kartika (Panigrahi G. J .) 
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Subarna V. Kartika (Panigrahi G. J .) 


A fugitive act of trespass or interference 
with possession does not amount to disposses¬ 
sion. The dispossession referred to in S. 145 
must be one that amounts to a completed act 
of forcible driving out of a party in posses¬ 
sion. 

On 13-6-1952 the second party laid a report 
with the police that they had cultivated the 
disputed fields on 27-4-1952 and that the first 
Party damaged the seedlings on 18-6-1952. 
On the same day, the first party reported that 
the second party went armed with lathis and 
axes & ploughed the disputed lands & sowed 
paddy that very morning. On 28-6-1952, the 
police sent a report recommending immediate 
action under S. 145, Criminal P. C. and the 
Magistrate drew up a preliminary order on 
2-7-1952. On these facts, it was argued that 
the dispossession of the first party took place 
on 27-4-1952, that is, more than two months 
prior to the date of the preliminary order, 
and that therefore the Magistrate had no 
jurisdiction to declare the possession of the 
first party: 

Held, that it may well be that by sowing 
paddy, the second party made a sporadic 
attempt to take the possession of the lands by 
force on 27-4-1952. But the first party neither 
admitted, nor made any complaint about it. 
Therefore, what the petitioners did on 27-4- 
1952 did not amount to dispossession of the 
first party, and the first apprehension of a 
breach of the peace arose only on 18-6-1952 
when both parties reported to the police 
against each other about a possible clash. 

(Para 3) 

Anno: Criminal P. C., S. 145 N. 46, 47. 

(b) Criminal P. C. (1898), S. 145 (4) — “At 
the date of the order”, interpretation of — AIR 
1952 Orissa 26, dissented from. 

The words ‘’at the date of the order” occur¬ 
ring in Cl. (4) of S. 145 should not be inter¬ 
preted too literally, since it may often be 
found that in actual experience neither party 
would be in possession on that date, for it 
frequently happens that the police prevent 
both parties from going upon the land pend¬ 
ing enquiry. Further it may well be that an 
order under S. 144, Criminal P. C. is passed 
by a Magistrate prohibiting either party from 
entering upon the land. Therefore, a procee¬ 
ding under S. 144, Criminal P. C. followed 
by a proceeding under S. 145 cannot be allow¬ 
ed to operate in such a way as to disturb law¬ 
ful possession and the point of time with 
reference to which the possession of either 
party is to be shown is the date when the 
proceeding under S. 144 had been started. 
This reasoning can be justified on the princi¬ 
ple that an act of Court cannot prejudice a 
party ‘(actus curiae neminem gravabit)’ which 
maxim is founded upon justice and good 
sense, and affords a safe and certain guide 
for the administration of the law. (Para 4) 

The language of the first proviso to Cl. 4 
of S. 145 indicates that it is in the nature 
of a rule of evidence and vests the discretion 
on the Magistrate to treat a dispossessed 
party as if he had been in possession. In 
other words, a legal fiction is created in favour 
of the party dispossessed. To put a too literal 
construction on the language of the proviso 
would be to put a premium on dishonest and 
cantankerous parties who can always see to it 
that the enquiry is delayed and that the party 
dispossessed is ultimately deprived of the bene¬ 
fit of the legal fiction created by the proviso. 


Further, the use of the proposition “at” in 
the expression “at the date of the order” 
shows the series of proceedings culminating 
in the order, rather than the exact date on 
which the order is passed. It indicates more 
the proximity of events than the exact point 
of time when the order is passed. 

Section 145 thus contemplates that the 
Magistrate should pass the preliminary order 
without any delay, after the receipt of the 
police report or the information, and S. 145(1) 
dees not contemplate any prolonged enquiry, 
before the making of the preliminary order. 
If, however, the Magistrate sends it to the 
police for enquiry before passing of the preli¬ 
minary order, he must be deemed to have 
taken cognizance of the matter and the two 
months period should be calculated from that 
date and not from the date when he makes 
up his mind and draws up the preliminary 
order. AIR 1952 Orissa 26, Dissented from. Case 
law referred. (Paras 4, 5> 


Anno: Criminal P. C., S. 145 N. 46. 

CASES REFERRED: Paras 

(A) (V17) AIR 1930 Pat 556: 32 Cri LJ 208 4 

(B) (1900) 27 Cal 785: 4 Cal WN 562 4 

(C) (’31) 4 Mad Cri C 168 4 

(D) (V32) AIR 1945 Mad 216: 1945-1 Mad LJ 

210: 46 Cri LJ 767 4 

(E) (V26) AIR 1929 Oudh 526: 5 Luck 440: 31 

Cri LJ 678 4 

(F) (V22) AIR 1935 All 35: 57 All 488: 36 Cri 

LJ 102 4 

(G) (V18) AIR 1931 Nag 38: 32 Cri LJ 476 4 

(H) (V14) AIR 1927 Mad 816 (1): 28 Cri LJ 

782 4 

(I) (V16) AIR 1929 Mad 198: 52 Mad 66 : 30 

Cri LJ 144 4 

(J> (V38) AIR 1951 Mad 500:1951-1 Mad LJ 
102: 1952 Cri LJ 126 4 

(K> (V39) AIR 1952 Orissa 26: 17 Cut LT 270: 

1952 Cri LJ 148 4 

(L) t’98) 25 Cal 346 5 


N. K. Das, for Petitioners; B. Mohapatra and 
S. N. Dasgupta, for Opposite Party. 

ORDER: By an order dated 31-3-1953, the Magis¬ 
trate, First Class, Bargarh, declared the posses¬ 
sion of the disputed lands measuring 51.052 acres 
in favour of the first party (opposite pa ties here¬ 
in) in M. C. No. 65/314 of 1952 — a proceeding 
under S. 145, Criminal P. C. The Sessions Judge, 
Sambalpur, affirmed this order by his judgment 
dated 30-7-1953, in criminal revision Case No. 6 
of 1953. It is against this order that the members 
of the second party have come up in revision to 
this Court. 

(2) The facts leading to the dispute lie within 
a short compass. Akula, the father of the first 
party was admittedly the Thikadar — Gaontia, & 
after his death Kartick the first party, is the 
Thikadar. The disputed lands are the sir lands of 
the village enjoyed by the gaontias in lieu of 
maintenance. The members of the second party 
claim to be the daughters of one Bhagat v/ho was 
the cousin of Akula and was the previous gaontia 
and who, it is said, died issueless over 20 years 
ago. It hss been found by both the Courts below 
that the petitioners are, in fact, not the daughters 
of Bhagat. It is contended that they are the 
daughters of one Jagat belonging to a junior 
branch. In view of the findings of the Court below 
and the overwhelming documentary evidence, 
learned counsel for the petitioners did not reagi¬ 
tate this point before me, and it must be taken 
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as established that the petitioners are not the 
daughters of Bhagat as alleged by them. 

(3) But apart from that, the main contention 
raised is that the order of the Magistrate violates 
the provisions S. 145 (4) as the first party had 
been dispossessed more than two months prior to 
the passing of the preliminary order. The acimit- 
ed facts are that on 18-6-1952 the members of the 
second party laid a report with the Police that 
they had cultivated the disputed fields on Akhaya- 
truthiya day, corresponding to 27-4-1952 and that 
the members of the first party damaged the seed¬ 
lings on 18-6-1952. 

It appears that on the same day, viz., 18-6-1952. 
the first party reported that the petitioners went 
armed with la tins and axes and ploughed the dis¬ 
puted lands and sowed paddy that very morning. 
On 28-6-1952, the Police sent a report recommend¬ 
ing immediate action under S. 145, Criminal P. C. 
and the Magistrate drew up a preliminary order 
on 2-7-1952. On these facts, it is argued that the 
dispossession of the first party took place on 27-4- 
1952, that is, more than two months prior to the 
date of the preliminary order, and that therefore 
the Magistrate had no jurisdiction to declare the 
possession of the first party. It will be noticed 
that the petitioners themselves alleged that they 
had sown paddy on 27-4-1952, but the members 
of the first party did not admit that they had 
been dispossessed on that date. It may well be 
that by sowing paddy, the petitioners made a 
sporadic attempt to take the possession of the 
lands by force on 27-4-1952. Bur the first party 
neither admitted, nor made any complaint about 
it. 

It must therefore be held that what the peti¬ 
tioners did on 27-4-1952 did not amount to dispos¬ 
session of the first party, and that the first appre¬ 
hension of a breach of the peace arose only on 
18-6-1952 when both parties reported to the Police 
against each other about a possible clash. It is well 
settled that a fugitive act of trespass or interfe¬ 
rence with possession does not amount to dispos¬ 
session. The dispossession referred to in 3. 145, 
Criminal P. C. must be one that amounts to a 
completed act of forcible driving out of a party in 
possession. 

(4) Learned counsel for the petitioners has re¬ 
ferred me to several cases where the first proviso 
to sub-sec. (4) of S. 145, Criminal P. C. has been 
considered. There is apparently a divergence of 
opinion as to whether the two months’ period 
fixed in that proviso should be literally interpre¬ 
ted. If the party approaches the Police or the 
Magistrate complaining of interference with his 
possession, and if the enquiry lasts lor more than 
two months before the preliminary order is pass¬ 
ed by the Magistrate, the question w'ould then 
arise as to what should be the date of commence¬ 
ment of the two months period prescribed in that 
proviso. Sub-scction (1) of S. 145, Criminal P. C. 
lays down that if a Magistrate is satisfied from 
the Police report, or other information, that dis¬ 
pute likely to cause a breach of the peace exists, 
he shall make an order in writing requiring the 
parties to put in written statements of their res¬ 
pective claims as respects the fact of actual pos¬ 
session of the subject of dispute. Sub-section (4) 
provides that he shall here the parties, receive 
all such evidence as may be produced, and, if 
possible, decide whether any and which of the 
parties was ‘at the date of the order’ before men¬ 
tioned, in such possession of the said subject. The 
first proviso of this clause reads as follows: 

“Provided that if it appears to the Magistrate 

that any party has. within two months before 
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the date of such order, been forcibly and wrong 

fully dispossessed, he may treat the parties so 

dispossessed as if he had been in possession at 

such date.” 

If we interpret the words “at the date of the} 
order” occurring in cl. (4; too literally, it may 
often be found that in actual experience neither 
party -would be in possession on that date, for it 
frequently happens that the Police prevent both 
parties from going upon the land pending enquiry. 
It may well be that an order under 3. 144, Cri-| 
minal P. C. is passed by a Magistrate prohibiting; 
either party from entering upon the land. It! 
would be unreasonable to so interpret the expres¬ 
sion “at the date of the order” literally, that the 
Magistrate may say that on that date neither 
party was in possession. 

It has therefore been held in several cases that 
a proceeding under S. 144, Criminal P. C. follow¬ 
ed by a proceeding under S. 145 cannot be allow¬ 
ed to operate in such a way as to disturb lawful 
possession and that the point of time with refe¬ 
rence to which the possession of either party was 
to be shown was the date when the proceeding 
under S. 144 had been started — See — ‘Saddioue 
v Sheikh. Mohid’, AIR 1930 Pat 556 (A); ‘Joyanti- 
kurnar v. Middleton’, 27 Cal 785 (B). 

This reasoning can only be justified on the prin¬ 
ciple that an act of Court cannot prejudice a 
party ‘(actus curiae neminem gravabiO’ — See 
Broom’s Legal Maxims. This maxim is founded 
upon justice and good sense, and affords a safe 
and certain guide for the administration of the 
law. The delay in deciding the dispute is the act 
of the Court for which neither party should 
suffer. 

The Legislature must have been conscious of the 
well known maxim — ‘nunc pro tunc’ (now for 
them when it enacted that the Magistrate should 
decide which of the parties was at the date of the 
order in possession although the order is preceded, 
by a Police report and no such time-limit is laid 
down lor the Police to make their report — I am 
inclined to adopt much the same line of reason¬ 
ing in interpreting the first proviso which says 
that if any party has, within two months next 
before the dale of such order, been forcibly dis¬ 
possessed, he may treat tiie party so dispossessed 
as if he had been in possession at such date. 

The language would indicate that the proviso 
is in the nature of a rule of evidence and vests 
the discretion on the Magistrate to treat a dis¬ 
possessed party as if he had been in possession. 
In other words, a legal fiction is created in favour 
of the party dispossessed. If I am right in holding 
that any delay on the part of the Court or of the 
Police will not be taken into account in deter¬ 
mining the possession of the disputed property 
“at the date of the order” it follows that the 
period of two months next before the date of 
such order should also be so construed as to ex¬ 
clude the time occupied by the Court or the 
Ellice before the passing of the preliminary 
order. 

As I have already stated above there has been 
some conflict of views as to whether the expres¬ 
sion “two months next before the date of such 
order” should be literally construed or whether 
a more liberal interpretation should be adopted. 
The cases reported in — ‘Pitchai Moopan v. 
Narayaftaswamy Moopan’, 4 Mad Cri C 163 (C); 

— ‘Arunachala v. Chinna Durai’, AIR 1945 Mad. 
216 (D;; — ‘Emperor v. Baijnath’, AIR 1929 Oudh. 
526 (E>; — ‘Meharban Singh v. Bhola Singh’, 
AIR 1935 All 35 (F) and — ‘Emperor v. Parash- 
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ram, AIR 1931 Nag 38 (G), take the extreme 
view that the period of two months from the date 
of the order would mean two months from the 
date of the preliminary order and not two months 
irom the date of the complaint. 

On the other side of the line are the cases 
reported in — ‘Krishnam Raju v. Chintala 
Swami Naidu’, AIR 1927 Mad 816 (1) (H); — 
‘Srinivasa Reddy v. Dasaratha Rama Reddy’, 
AIR 1929 Mad 198 (I) where it has been held 
that an aggrieved party shall not be made to 
suffer because the Court, for some reason or 
other, delayed the passing of the preliminary 
order referred to in sub-s. (l) of S. 145, Criminal 
P, C. The latest case of the Madras High Court 
favouring this view is that of — ‘Chunchu Nara- 
yana v. Karrapati Kesappa’, AIR 1951 Mad 500 
(J). 

As has been pointed out in that case, S. 145 
contemplates that the Magistrate should pass the 
preliminary order without any delay, ‘after’ the 
receipt of the Police report or the information; 
and S. 145 (1) does not contemplate any pro¬ 
longed enquiry, before the making of the preli¬ 
minary order. If, however, the Magistrate sends 
it to the Police for enquiry before passing of the 
preliminary order, he must be deemed to have 
taken cognizance of the matter and the two 
months period should be calculated from that 
date and not from the date when he makes up 
his mind and draws up the preliminary order. 
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stood as “near to the date”, rather than a fixed 

G3,t© # 

(6) I would accordingly direct that the rule 
should be discharged and that the possession of 
the disputed lands be declared in favour of the 
erst party. The revision is dismissed. 

B/H.G.P. Rule discharged. 
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NARASIMHAM J. (29-3-1954). 

H. Naik, Official Liquidator, Puri Bank Ltd., Peti¬ 
tioner v. Kanhu Charan Das, Opposite Party. 

Execution Case No. 51 of 1953. 

(a) Banking Companies Act (1949), (as amend¬ 
ed in 1953), Ss. 45A, 45B — Ss. 18. 19, 33 and 
3* (3) of the Orissa Act 1 of 1952 — Inconsistency 
between — Effect — (Constitution of India, 
Art. 254(1) — (Civil P. C. (1908), Pre.) — (Tenancy 
Laws — Orissa Estates Abolition Act (1 of 1952), 
Ss. 18, 19, 33, 37(3)). 

The Banking Companies (Amendment) Act, 
1953, which amends the Banking Companies 
Act, 1949, is a later special enactment made 
by the Parliament for simplyfying and ex¬ 
pediting the procedure for winding up of 
banking companies. The Orissa Estates Abo¬ 
lition Act (1 of 1952) is a general earlier Act 
dealing with acquisition of all estates within 


I am unable to subscribe to the view taken by 
Ray C. J. in — ‘Janama Bhoi v. Draupadi’, AIR 
1952 Orissa 26 (K) as laying down good law. To 
me it appears that to put a too literal construc¬ 
tion on the language of the proviso would be to 
put a premium on dishonest and cantankerous 
j parties who can always see to it that the enquiry 
is delayed and that the party dispossessed is 
i ultimately deprived of the benefit of the legal 
* fiction created by the proviso. If the party 
complaining comes to Court more than two 
months after his dispossession, it is manifest that 
the legal fiction cannot be invoked in his favour. 
But if the period of two months expires owing to 
the time occupied by the enquiry either by the 
Police or by the Magistrate before the preliminary 
order is passed, neither the intention nor the 
language adopted by the Legislature would justify 
the contrary view taken in some of the reported 
cases. 

(5) Tire use of the preposition “at” in the 
expression ‘‘at the date of the order” inclines me 
to the view that what is meant is the series of 
j proceedings culminating in the order, rather than 
the exact date on which the order is passed. It 
indicates more the proximity of events than the 
exact point of time w T hen the order is passed. 
For instance, in S. 23(1), Land Acquisition Act, 
the expression ‘‘at the time of the Collector’s 
taking possession of the land” is used in the 
fourth clause. These words do not mean that 


the State, the determination of compensation 
payable to the persons whose interests were 
so acquired and the manner of payment of 
such compensation. Where there is inconsis¬ 
tency between the two, the special later Act 
would prevail, especially when S. 45A, Bank¬ 
ing Companies Act expressly declares that the 
provisions of part IIIA of that Act shall have 
effect ‘notwithstanding anything inconsistent 
therewith contained in any other law for the 
time being in force’. The Orissa Act is a 
“law for the time being in force”, within the 
meaning of S. 45A, Banking Companies Act. 

(Para 6) 

Clause (1) of Art. 254 of the Constitution 
also leads to the same conclusion. Sections 18, 
19 and 33 of the Orissa Act being repugnant 
to Ss. 45A and 45B, Banking Companies Act 
would be void to the extent of the repugnancy. 
That is to say, though they may be valid in 
respect of claims of other persons, they will 
not be valid as regards the claim of a bank¬ 
ing company under liquidation. (Para 7) 

The result is that the exclusive jurisdiction 
conferred on the claims omcer by the Orissa 
Act must give way in face of the provisions 
of Ss. 45A and 45B, Banking Companies Act 
by w'hich the High Court alone has exclusive 
jurisdiction to determine the claim of a bank¬ 
ing company under liquidation for payment 
out of the compensation money. (Para 8) 


compensation can only be given for the damage 
which had actually at that time been sustained, 
without reference to the continuing damage 
caused by the acquisition. It has been held in 
— ‘Collector of Dinajepur v. G. N. Roy’, 25 Cal 
346 (L) that the v'ords must be taken to mean 


The conflict between the two Acts is essen¬ 
tially in respect of the exclusive jurisdiction 
of the High Court to determine the amount 
payable to a banking company. There is no 
conflict as regards the estimation of the 
amount so payable and hence the provisions 


the time when the damage took place and the 
right to compensation arises. In the previous 
Act of 1870, the w T ords used w^ere “at the time 
of awarding compensation.” That was open to 


of S. 20(2) of the Orissa Act regarding scal¬ 
ing dovm of interest and the provisions of 
S. 28(3) of that Act w r ould continue to apply- 

(Para 9) 


abuse as the award might have been, and fre- The question as to wfliether the amount due 

quently w r as, made long after possession had been to the banking company should be realised in 

taken. The word ‘at’ should, therefore, be under- one lump sum or by instalments is a ‘question 
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of fact relating to the winding up of the 
banking company’ within the meaning of S. 45B 
and would thus be within the exclusive juris¬ 
diction of the High Court. But this jurisdic¬ 
tion would be seriously curtailed if by virtue 
of S. 37(3) of the Orissa Act the State Gov¬ 
ernment claim unfettered discretion to pay 
the sum either in one instalment or in thirty 
annual equated instalments. Section 37(3) 
of the Orissa Act must, therefore, give way 
before S. 45B, Banking Companies Act. 

(Para 10) 

Anno: C. P. C., Pre. N. 7. 

(b) Constitution of India, Art. 254(2) — Re¬ 
pugnancy between T. P. Act and Orissa Act (1 of 
1952) — Effect — (Tenancy Laws — Orissa Estates 
Abolition Act (1 of 1952), Ss. 20(2) and 23(3)) — 
(T. P. Act (1882), S. 67). 

Sections 20(2) and 28(3), Orissa Estates 
Abolition Act, 1952 may offend some of the 
provisions of the Transfer of Property Act re¬ 
garding the rights of a mortgagee. But the 
Orissa Act has been assented to by the Presi¬ 
dent and hence would prevail ever any pro¬ 
vision of the Transfer of Property Act in¬ 
consistent with it by virtue of Art. 254(2) of 
the Constitution. (Para 9) 

U. N. Rath and G. Jena, for Petitioner; Advo¬ 
cate General, for Opposite Party. 

ORDER : This is a reference by the Official 
Liquidator of Puri Bank (under liquidation) for 
a direction from this Court as to whether under 
Ss. 18 and 19, Orissa Estates Abolition Act (Orissa 
Act 1 of 1952) he should file a claim on behalf 
of the Bank before the claims Officer for deter¬ 
mination of the amount payable to the Bank 
out of the total compensation money due to the 
judgment-debtor whose estate has already vested 
in the State Government in accordance with the 
provisions of the said Act. The Advocate General 
appeared on behalf of the Government to oppose 
the reference. But none appeared on behalf of 
the judgment-debtor though notice was served on 
him. 

(2) The Puri Bank (which is now under liqui¬ 
dation) was the mortgagee of the proprietary in¬ 
terest of the judgrnc-nt-debtor in village Barhat 
Trilochanpur. In M. S. No. 19 of 1951 filed by 
the Official Liquidator, this Court passed a preli¬ 
minary mortgage decree on 8-2-1952 and made it 
final on the 20th January, 1953 and directed that 
the mortgaged property should be sold. The Offi¬ 
cial Liquidator then filed an execution proceed¬ 
ing on 5-11-1953. Before further action could be 
taken by this Court in the execution proceeding, 
the mortgaged property vested in the State Gov¬ 
ernment on 22-1-1954 by virtue of a notification 
issued under S. 3 of the O. E. A. Act Doubtless, 
by virtue of sub-s. (2) of S. 73, T. P. Act the 
decree-holder would be entitled to claim payment 
of the mortgaged money out of the total amount 
due to the mortgagor as compensation. The main 
question for consideration is whether this Court 
exercising its jurisdiction over the liquidation 
proceedings of the bank by virtue of the powers 
conferred by Part IIIA of the Banking Companies 
Act, 1949 (as amended) has exclusive jurisdiction 
to determine and take steps for the realisation 
of the mortgage money or else whether the pro¬ 
visions of the O. E. A. Act would oust the juris¬ 
diction of this Court. 

(3) At this stage I may briefly recapitulate the 
relevant provisions of the O. E. A. Act, 1951. 
As soon a.s a notification is issued under S. 3(1) 
of that Act the proprietary interest of an inter¬ 


mediary in an estate vests in the State Govern¬ 
ment and the only right that subsists in the pro¬ 
perty is the right to receive compensation as de¬ 
termined and apportioned under the provisions of 
that Act. A suit in a Civil Court is expressly 
barred by Ss. 5(e) and 39 of that Act. Section 13 
says that within six months from the date of 
vesting every creditor of the proprietor whose debt 
is secured by a mortgage may apply to a Claims 
Officer appointed under the Act for the purpose 
of determining the amount of debt legally and 
justly payable to him. Sections 19 and 20 contain 
procedural provisions in respect of the claim cases 
filed before that officer. 

Chapter V contains detailed provisions for the 
assessment of total compensation payable to the 
proprietor whose estate has been taken over under 
the Act; first by an officer known as the Com¬ 
pensation Officer and later on by a Tribunal con¬ 
stituted under the Act. It is unnecessary to des¬ 
cribe in detail most of the provisions in that 
Chapter. But I may refer to sub-section (3) of 
S. 28 in which it is specified that where the in¬ 
terest of a proprietor in an estate is subject ta 
a mortgage the compensation payable to the mort¬ 
gagee in satisfaction of his debt should not ex¬ 
ceed a certain specified percentage of the total 
compensation as assessed under the provisions of 
that Chapter. 

Chapter VI deals with the manner of payment 
of compensation and sub-s. (3) of S. 37 says that 
the total compensation is payable in thirty annual 
equated instalments from the date of vesting; but 
the proviso to that sub-section confers discretion 
on the Government to pay the compensation in 
one lump sum. 

(4) I may now quote Ss. 45A and 45B of the 
Banking Companies Act, 1949 (as amending Act 
of 1953. 

“45A. Part IIIA to override other laws : The pro¬ 
visions of this Part and the rules made there¬ 
under shall have effect notwithstanding any¬ 
thing inconsistent therewith contained in the 
Indian Companies Act, 1913 (7 of 1913) or the 
Code of Civil Procedure. 1908 (Act 5 of 1908) or 
the Code of Criminal Procedure, 1898 (Act 5 of 
1398 ) or any other law for the time being in 
force or any instrument having effect by virtue 
of any such law but the provisions of any such 
law or instrument in so far as the same are 
not varied by, or inconsistent with, the provi¬ 
sions of this Part or rules made thereunder 
shall apply to all proceedings under this Part. 

45B. Power of High Court to decide all claims 
in respect of banking companies : The High 
Court shall, save as otherwise expressly provid¬ 
ed in S. 45C have exclusive jurisdiction to en¬ 
tertain and decide any claim made by or against 
a banking company which is being wound up 
(including claims by or against any of its 
branches in India) or any application made 
under S. 153, Indian Companies Act, 1913 (7 of 
1913) by or in respect of a banking company 
or any question of priorities or any other ques¬ 
tion whatsoever, whether of law or fact, which 
may relate to or arise in the course of the 
winding up of a banking company, whether such 
claim or question has arisen or arises or such 
application has been made or is made before or 
after the date of the order of the winding up 
of the banking company or before or after the 
commencement of the Banking Companies 
(Amendment) Act, 1953.” 

The Banking Companies (Amendment) Act of 
1953 was passed mainly because liquidation pro- 
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ceedings in respect of a large number of banks 
that had failed had proved unsatisfactory due to 
the procedure for winding up of such banking 
companies being cumbersome, prolonged and ex¬ 
pensive. On the report of the Banks’ Liquidation 
Proceedings Committee, 1952, the Parliament pass¬ 
ed the amending Act with a view to simplify the 
procedure and expedite the proceedings. By S. 45A 
the provisions of Part IIiA were expressly declared 
to override the provisions of all other laws in 
force if there is any inconsistency between those 
laws and the provisions of the Act. But the pro¬ 
visions of those laws which are not inconsistent 
with that Act were declared to apply to all wind¬ 
ing up proceedings. 

Section 45B conferred exclusive jurisdiction on 
the High Court to entertain and decide any claim 
made by or against a banking company under 
liquidation including any question of priority or 
any other question whatsoever whether of law or 
fact which may relate to or arise in the course 
of winding up of such a company. The use of 
the words ‘any other question whatsoever’ makes 
it abundantly clear that the narrow ejusdem 
generis construction should not be applied and 
the widest possible construction should be put re¬ 
garding the exclusive jurisdiction of the High 
Court to deal with all matters relating to or aris¬ 
ing out of the winding up of a banking company. 

(5) The inconsistency between sections 45A and 
45B of the Banking Companies Act and Ss. 18, 
19, 37(3) and 39, Orissa Estates Abolition Act will 
now be clear. Where the mortgagee of the pro¬ 
prietor of an estate is a banking company under 
liquidation and the estate is taken over by the 
Government under the provisions of the Orissa 
Act, two important questions arise : 

(i) Who is the proper authority to investigate 
and determine the sum payable out of the total 
compensation to the mortgagee banking company? 

(ii) Is the Government entitled to spread over 
the payment of such compensation to the bank¬ 
ing company for a period of thirty years under 
S. 37(3) of the O. E. A. Act subject of course to 
their discretion to pay the entire compensation as 
a lump sum as permitted by the proviso to that 
sub-section? 

(6) The Banking Companies (Amendment) Act, 
1953 was passed by the Parliament in exercise of 
the powers conferred by Art. 246(1) of the Consti¬ 
tution read with entry 43 of List I of the seventh 
Schedule which confers on the Parliament exclu¬ 
sive jurisdiction to make laws regarding the 
winding up of banking companies. The use of 
the non-obstante clause in cl. (1) of Art. 246 fur¬ 
ther indicates the predominance or supremacy of 
the Union Parliament in making laws with res¬ 
pect to that subject. The O. E. A. Act was made 
by the Orissa Legislature in exercise of the powers 
conferred by els. (2) and (3) of Art. 246 of the 
Constitution read with entry 36 of List II and 
entry 42 of List III of the Seventh Schedule. 
Following the well-known ‘pith and substance' 
doctrine there seems no doubt that both the Acts 
have been validly passed by competent Legis¬ 
latures and Mr. Rath on behalf of the Official 
Liquidator rightly did not urge that any provi¬ 
sions of the O. E. A. Act was ultra vires. 

His contention hov/ever is that on a matter of 
mere construction, when there is any inconsistency 
between any provision of the Banking Companies 
Act (as amended) and the Orissa Estates Aboli¬ 
tion Act the former should prevail. I am inclin¬ 
ed to accept this argument. The Banking Com¬ 
panies (Amendment) Act, 1953 is a later special 


enactment made by the Parliament for simplify¬ 
ing and expediting the procedure for winding up 
of banking companies. The Orissa Estates Abo¬ 
lition Act is a general earlier Act dealing with 
acquisition of all estates within the State; the 
determination of compensation payable to the 
persons whose interests were so acquired and the 
manner of payment of such compensation. Where 
there is inconsistency between the two, the spe¬ 
cial later Act should prevail, especially when 
S. 45A, Banking Companies Act expressly declares 
that the provisions of Part IIIA of that Act shall 
have effect notwithstanding anything inconsistent 
therewith contained in ‘any other law for the 
time being in force’. The O. E. A. Act is a ‘law 
for the time being in force’ within the meaning 
of S. 45A, Banking Companies Act. 

(7) Clause (1) of Art. 254 of the Constitution! 
also leads to the same conclusion. That clause 
says that when any provision of a law made by I 
the Legislature of a State is repugnant to any 
provision of a law made by Parliament which 
Parliament is competent to enact, then the law 
made by Parliament whether passed before or 
after the law made by the Legislature of the 
State, shall prevail and the law made by the 
Legislature of the State shall ‘to the extent of’ 
the repugnancy be void. Sections 18, 19 and 33 
of the O. E. A. Act being repugnant to Ss. 45A 
and 45B, Banking Companies Act would, there¬ 
fore, be void to the extent of the repugnancy. 
That is to say, though they may be valid in res¬ 
pect of claims of other persons they will not be 
valid as regards the claim of a banking company 
under liquidation. 

(8) Hence, the exclusive jurisdiction conferred on 
the Claims Officer by the O. E. A. Act must give 
way in face of the provisions of sections 45A and 
45B of the Banking Companies Act by which the! 
High Court alone has exclusive jurisdiction to 
determine the claim of a banking company under 
liquidation for payment out of the compensation j 
money. 

(9) Doubtless, where there is no conflict bet¬ 
ween the two Acts the High Court will be bound 
to follow the provisions of the O. E. A. Act in 
estimating the amount of compensation payable. 
The conflict between the two Acts is essentially 
in respect of the exclusive jurisdiction of the 
High Court to determine the amount payable to 
a Banking Company. There is no conflict as re¬ 
gards the estimation of the amount so payable. 
Thus, the provisions of S. 20(2) of the O. E. A. 
Act regarding scaling down of interest and the 
provisions of S. 28(3) of that Act (already re¬ 
ferred to) would continue to apply. Those pro¬ 
visions may offend some of the provisions of the 
Transfer of Property Act regarding the rights of 
a mortgagee. But the O. E. A. Act has been 
assented to by the President and hence would pre¬ 
vail over any provision of the Transfer of Pro¬ 
perty Act inconsistent with it by virtue of 
Article 254(2) of the Constitution. 

(10) The construction of S. 37(3) of the O. E. A. 
Act, however, presents some difficulty. Under 
S. 45B, Banking Companies Act the High Court 
alone has exclusive jurisdiction to determine any 
question of law or fact relating to the winding 
up of a banking company. The question as toi 
w : hether the amount due to the banking com-l 
pany should be realised in one lump sum or by 
instalments is a ‘question of fact relating to the 
wunding up of the banking company’ and would 
thus be within the exclusive jurisdiction of the 
High Court. But this jurisdiction would 
seriously curtailed if by virtue of S. 37 (3) oi 
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unfettered discretion to pay the sum either in 
one instalment or in thirty annual equated instal¬ 
ments. If S. 37(3) were to prevail the result 
would be that the winding up proceedings of 
banking companies which have advanced loans to 
proprietors of estates and other ‘intermediaries’ 
as defined in the O. E. A. Act would be protect¬ 
ed for a period of thirty years and the essential 
purpose for which the Banking Companies (Amend¬ 
ment) Act, 1953 was passed would be frustrated. 
I would therefore take the view that S. 37(3) of 
the O. E. A. Act must give way before S. 45B, 
Banking Companies Act. 

(11) In the result the Official Liquidator is 
directed to apply to this Court and not before 
the Claims Officer for determination of the amount 
payable to the banking company out of the total 
compensation payable for the acquisition of the 
estate of the judgment-debtor. This Court after 
determining the sum in the light of the provi¬ 
sions of Ss. 20(2) and 28(3) of the Orissa Estates 
Abolition Act would then take further steps to 
recover the sum from the compensation money 
in the hands of the Government. 

(12) Let a copy of this order be given to the 
Advocate General and also to the Official Liqui¬ 
dator of the Puri Bank Ltd. 

A/D.R.R. Order accordingly. 
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NARASIMHAM J. (11-11-1953) 

Gumani Puntia, Appellant v. Khetrabasi Puntia 
and others, Respondents. 

Second Appeal No. 77 of 1949, from decision of 
Dist. J., Keonjhar, Balasore, D/- 2-12-1948. 

Limitation Act (1908), Arts. 142, 114 — Onus 
<of proof. 

In a suit for ejectment, the plaintiff’s suit 
must fail even though he might have esta¬ 
blished his title, if the evidence of possession 
adduced by both parties is found to be un¬ 
worthy of credit. The primary burden of 
showing that the plaintiff was in possession 
of the property within twelve years of the 
commencement of the suit is on the plaintiff 
and hence if the evidence of possession is 
rejected as unworthy of credit the party upon 
whom the burden lies can be in no better 
position than if he had called no evidence at 
all. The position would doubtless differ if the 
evidence on the question of possession led by 
both parties, though not unworthy of credit 
was evenly balanced and the Court finds it 
difficult to prefer one and reject the other. In 
such instances, the presumption that posses¬ 
sion follows title may be applied as a pre¬ 
sumption of fact. But where, the evidence of 
possession is held to be unworthy of credit no 
such presumption can be made. AIR 1921 
Pat 237, Foil.; Case law ref. (Para 10) 

Anno: Lim. Act, Arts. 142-141 N. 87. 

CASES REFERRED: Paras 

(A) (’73) 14 Moo Ind App 203: 20 WR 25 (PC) 3 

(B) (V8) AIR 1921 Pat 237: G Pat LJ 478 (F3) 10 

< C) (V35) AIR 1948 Pat 391 10 

<D) (V9) AIR 1922 Cal 557: 67 Ind Cas G73 10 

(E > (V18) AIR 1931 Mad 282: 130 Ind Cas 845 1(3 

(F) (V27) AIR 1940 Mad 798: ILR (1940) Mad 

953 (FB) 10 

B. N. Das, S. C. Das, G. K. Misra and B. Dube, 

for Appellant; M. S. Rao, for Respondents (Nos. 
1 to 4). 


against the appellate judgment of the District 
Judge of Balasore reversing the judgment of the 
Munsif of Bhadrak and decreeing the plaintiffs’ 
suit for declaration of title and confirmation of 
possession in respect of about 2.294 acres of raiyati 
lands situate in villages Ajmatpur and Bargade in 
Bhadrak sub-division. 

(2) The disputed properties appertain to khata 
No. 41 of Ajmatpur and khata No. 119 of Bargada 
and originally belonged to one Nalu Puntia after 
whose death in 1924 his widow Mauli Bewa became 
the limited owner. The total properties which 
devolved on Mauli Bewa alter her husband's 
death consisted of 3.66 acres of which .01 cent, 
was homestead Li which her residential house was 
situated. On 21-5-27 Mauli Bewa executed a sale 
deed (Ext. 6) conveying 3.65 acres of her pro¬ 
perties in favour of defendants 3 to 5 who are 
the sons of her maternal uncle for a sum of Rs. 
250 7 -. By this sale deed, she practically trans¬ 
ferred all her properties except .01 cent, contain¬ 
ing her residential house. 

On 13-5-41 she executed another sale deed (Ext. 
D) conveying 3.52 acres of her properties to 
defendant No. 1. This slight difference in area 
was due to the Current Settlement which took 
place in 1924-28. The case ol defendant No. 1 
was that the first sale deed of Mauli Bewa (Ext. 
6) in favour of defendants 3 to 5 w r as a bogus 
deed by which no title passed, that Mauii Bewa 
continued to remain in possession of all the pro¬ 
perties of her husband till she transferred them 
to defendant No. 1 by the sale deed (Ext. D) 
dated 13-5-1941; but by way of abundant caution 
defendants 1 and 2 thought it prudent to take 
two other sale deeds (Exts. 4 and 5) from defen¬ 
dant No. 3 on 13-10-41 conveying the same pro¬ 
perties to them. At this stage it may be noted 
that defendants 3, 4 and 5 are own brothers who 
were living jointly; defendant No. 3 being the 
karta of the family residing in the village. Defen¬ 
dants 4 and 5 were taking out their livelihood in 
Calcutta. 

On 24-4-44 the plaintiffs managed to secure 
another sale deed (Ext. 3) from defendants 4 and 
5 by which they conveyed their two-thirds share 
of the properties to the plaintiffs for a sum of 
Rs. 250/-. The plaintiffs alleged that by virtue of 
the sale deed of 1944 from defendants 4 and 5 
they were entitled to two-thirds share of the 
properties and as defendant No. 1 interfered with 
their possession of the same they filed the suit 
for declaration of title and confirmation of posses¬ 
sion. The cause of action is alleged to have taken 
place on 22-6-45 and the suit was instituted on 
4-12-45. 

The learned Munsif held that Mauli Bewa’s 
first sale deed dated 21-5-27 v r as a bogus sale deed 
by which no title passed and that she continued 
to remain in possession of the disputed properties 
till the execution of her second sale deed dated 
13-5-41 (Ext. D) in favour of defendant No. 1. The 
motive for the execution of such a bogus deed wxis 
alleged to be her attachment for the family of 
defendants 3 to 5 whose father (her maternal 
uncle) had brought her up from her infancy and 
given her in marriage. It v’as suggested that she 
was anxious that after her death the properties 
should devolve on her maternal cousins (defen¬ 
dants 3 to 5) and with a view to avoid litigation 
with her husband’s reversioners she executed that 
sale deed making it appear as if it was executed 
for legal necessity by a limited owner for con¬ 
sideration. In view of this finding of the learned 
Munsif, he held that defendants 3, 4 and 5 did 
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not acquire any title to the properties by virtue pletely overlooked the fact that, as already point- 
of Mauli’s first sale deed (Ext. 6) and conse- ed out, plaintiff no. 2 himself admitted that de- 

quently defendants 4 and 5 could not convey any fendant no. 1 somehow obtained possession when 

title to the plaintiffs by their sale deed (Ext. 3) he took the second kabala from Mauli Bewa on 

dated 24-4-44. Hence, he dismissed the suit. 13-5-41. If defendants 3, 4 and 5 were really in 

(3) The lower appellate Court, however, held possession on that day it is inexplicable as to how 
that the first sale deed of Mauli Bewa was a defendant no. 1 could obtain possession by virtue 
valid sale deed for consideration by virtue of of the second kabala from Mauli. 


which title to the properties passed to defendants 
3 to 5. On the question of possession, it held that 
the evidence placed by both parties was unworthy 
of credit. Then relying on the well-known deci¬ 
sion of the Privy Council reported in — ‘Runjeet 
Ram Pandey v. Goburdhun Ram Pandey’, 14 Moo 
Ind App 203 (PC) (A), it thought that presump¬ 
tion of possession should follow title and inas¬ 
much as defendants 3, 4 and 5 were held by it 
to have acquired valid title to the properties by 
the first sale deed of Mauli Bewa (Ext. 6) they 
must be deemed to have been in possession till 
the execution of the sale deed (Ext. 3) by defen¬ 
dants 4 and 5 in favour of the plaintiffs. Hence 
it decreed the suit with costs. 

(4) Though the suit was brought for the purpose 
of confirmation of possession it is, in essence, a 
suit for recovery of possession. The lower appel¬ 
late Court completely overlooked this aspect of 
the case chiefly because it failed to read the 
evidence of plaintiff No. 2 (P. W. 1) carefully. 
This witness admitted in cross-examination that 
defendant No. 1 possessed all the lands of Mauli 
after he obtained the second kabala from her on 
13-5-41. He further admitted that defendants 3 to 
5 gave up possession of the suit lands at about 
that time. The plaintiffs’ kabala was executed 
only in 1944 (Ext. 3). When one of the plaintiffs’ 
himself admitted frankly that from 1941 the dis¬ 
puted properties passed into the possession of 
defendant No. 1 the suit becomes merely a suit 
for recovery of possession by a person who claims 
a superior title to the same. The plaintiffs’ vendor 
defendant No. 4 (P. W. 3) was living in Calcutta 
at all relevant times and he frankly admitted in 
cross-examination that he could say nothing about 
possession of the disputed properties inasmuch as 
he was not living in the village. 

Doubtless, defendant No. 3 who was the karta of 
the family consisting of himself and defendants 4 
and 5 was competent to give evidence on the ques¬ 
tion of possession. But he was not examined as 
a witness by either party. But in view of the 
frank admission of plaintiff No. 2 that defendant 
No. 1 obtained possession of the disputed properties 
in 1941 and the further admission by his vendor 
(p. w. 3) that he has no knowledge of possession 
of the disputed properties the plaintiffs’ claim 
that they obtained possession by virtue of the 
kabala (Ext. 3) could hardly stand. As a matter 
of fact, by virtue of that kabala they would have 
got only two-thirds of the undivided share of the 
three brothers (defendants 3, 4 and 5). But if, 
as admitted by plaintiff No. 2, their vendors had 
lost possession as early as 1941 the suit becomes 
clearly a suit for declaration of title and recovery 
of possession and not a suit for confirmation of 
possession. 

(5) Hence, even if it is accepted for the sake 
of argument that Mauli Bewa conveyed valid 
title to defendants 3. 4 and 5 by her sale deed 
dated 21-5-27 the question arises as to whether 
the plaintiffs and their predecessors-in-title (de¬ 
fendants 4 and 5) were in possession within 
twelve years of the institution of the suit. 

(6) The lower appellate court’s analysis of the 
evidence adduced by the parties on the question 
of possession is very unsatisfactory. He has com- 


The lower appellate court also failed to give 
due importance to the series of rent-receipts which 
show unmistakably that Mauli paid rent for the 
disputed properties till 1941 (Exts. B series, 
C series, E series and L series). Some of these 
rent-receipts (Exts. E, E-l, E-2 and E-3) were of 
the years 1934 and 1935. If the first kabala was 
a genuine document and possession had passed 
to the vendees (defendants 3 to 5) by virtue of 
that kabala as early as 1927, it is not likely that 
rent-receipts would continue to be granted in the 
name of Mauli and the vendees would not take 
prompt steps to get their names mutated in the 
landlord’s sheresta. As a matter of fact, mutation 
was made only as late as 1939. The learned lower 
appellate court brushed aside all the rent-receipts 
by saying that most of them appeared to have 
been written in the same ink, at the same time 
and by the same person. This sweeping obser¬ 
vation only shows that it has not cared to see the 
rent-receipts. Some of these rent-receipts (Ext. L. 
series and Ext. E series) which have been proved 
by the plaintiffs themselves appear to be very old, 
even to the naked eye, and they could not have 
been written by the same person who wrote the 
other rent-receipts. 

(7) The lower appellate court further completely 
failed to attach proper significance to Exts. G and 
H. The first plaintiff obtained a S. C. C. decree 
in suit no. 19931 of 1937 in Calcutta (see Ext. G) 
against Mauli Bewa in respect of a money claim. 
After getting the decree transferred to the court 
of the Munsif of Bhadrak for execution, he applied 
on 4-7-38 (see Ext. A) for attaching the disputed 
properties representing to the court that they were 
the properties of Mauli Bewa. Thereupon Mauli 
Bewa got the ex parte decree set aside taking the 
help of the father of defendant no. 1. If as now 
stated by the plaintiffs, Mauli Bewa lost all inte¬ 
rest in the properties as early as 1927 and plain¬ 
tiff no. 1 was fully aware of the sale he would 
not have applied to the executing court for attach¬ 
ment of the very same properties representing 
that they continued to remain with Mauli as late 

as 1937. 

His explanation is that as the settlement 
khatian stood in the name of Mauli Bewa he 
thought that he could proceed against Mauli’s 
properties for the execution of the decree. This 
explanation can hardly stand scrutiny. As stated 
by him, he knew that Mauli had sold away her 
lands. He was anxious to realise his decretal 
money by attaching her properties. He is also 
a man of Ajmatpur village. He would not be 
such a simpleton as to apply to the executing 
court for attachment of the properties she had 
sold away to a third party long before he ob¬ 
tained a decree against Mauli Bewa. On the 
other hand, this circumstance itself shows that 
plaintiff no. 1 knew fully that notwithstanding 
the sale-deed of 1927 Mauli Bewa continued to 
remain in possession and was believed by all the 
people of the village to be the owner of the 
properties. 

(8) It 'was, how r ever, urged that the finding 
about possession by the lovrer appellate court was 
a finding of fact even though it might have faneo 
to give due importance to certain essential fea- 
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tures in the evidence and that this court could 
not set aside such a finding. But the lower ap¬ 
pellate court’s finding on the question of posses¬ 
sion is not in favour of the plaintifis' side. After 
a cursory discussion of the oral and documentary 
evidence it has observed : 

“The oral evidence, as I have observed, is highly 

unsatisfactory and therefore, the evidence ad¬ 
duced by both parties with regard to possession 

is unworthy of credit.” 

Even if this finding be taken as binding on 
this court, from the discussion of the evidence 
as given by the lower appellate court itself it is 
clear that it was referring to the evidence re¬ 
garding possession of the disputed properties from 
1927 till 1941. This inference arises from the ad¬ 
mission made by plaintiff no. 2 (p. w. 1) in his 
cross-examination to the effect that from 1941 
defendant no. 1 obtained possession of the dis¬ 
puted properties. The lower appellate court has 
not noticed this admission of p. w. 1; but the 
evidence of possession which it discussed related 
to a period prior to 1941. Hence, the finding of 
the lower appellate court as far as I could make 
out is as follows : 

Defendants 3 to 5 obtained valid title to the 
properties by virtue of the first kabala (Ext. 6) 
dated 21-5-27 executed by Mauli Bewa in their 
favour. The evidence, oral and documentary, as 
to whether Mauli continued to remain in posses¬ 
sion after that date or else whether her vendees 
obtained possession was highly unsatisfactory. The 
admitted position is, however, that from 1941 when 
Mauli executed the second sale deed in favour 
ol defendant no. 1 the latter obtained possession. 
The plaintiffs never obtained possession of the 
disputed properties by virtue of her kabala 
(Ext. 3) inasmuch as they purchased an undivid¬ 
ed share in the joint family property and being 
unable to obtain possession they had to bring 
the present suit. The lower appellate court clearly 
refers to the struggle for possession between the 
plaintiffs and defendants 1 and 2 which indicates 
that the plaintifis did not obtain even joint pos¬ 
session after 1944. 

(9) Hence, even if it be assumed that the plain¬ 
tiffs acquired good title to the properties inas¬ 
much as their vendors (defendants 4 and 5) 
validly purchased the same from Mauli Bewa in 
1927 a question arises as to whether in view of 
the unsatisfactory nature of the evidence which 
has been held to be ‘unworthy of credit’ by the 
lower appellate court regarding possession of the 
disputed properties by the plaintiffs’ vendors 
from 1927 till 1941 and the admitted possession 
that from 1941 till 1944 at any rate, defendant 
no. 1 was in possession the lower appellate court 
was justified in applying the presumption that 
possession follows title. 

(10) The law on the subject has been clearly 
laid down in a Full Bench decision of the Patna 
High Court in — ‘Shiva Prasad Singh v. Hira 
Singh’, AIR 1921 Pat 237 (B), where it was held 
that in a suit for ejectment the plaintiff’s suit 
must fail even though he might have established 
his title if the evidence of possession adduced by 
both parties is found to be unworthy of credit. 

It was pointed out that in such cases the primary 
burden of showing that the plaintiff was in pos¬ 
session of the property within twelve years of the 
commencement of the suit was on the plaintiff 
and hence if the evidence of possession was re¬ 
jected as unworthy of credit ‘the party upon whom 
the burden lies can be in no better position than 
u he had called no evidence at all’. The posi¬ 
tion would have doubtless differed if the evidence 


on the question of possession led by both parties, 
though not unworthy of credit was evenly balanc-, 
ed and the court fincD it difficult to prefer one 
and reject the other. In such instances the pre¬ 
sumption that possession follows title may be 
applied as a presumption of fact. But where, as 
in the present case, the evidence of possession is 
held to be unworthy of credit no such presump¬ 
tion can be made. 

This decision was followed in a recent decision 
of the Patna High Court in — ‘Harnandan Singh 
v. Ramanandi Kuer’, AIR 1943 Pat 391 (C), which 
has been followed by some other High Courts 
(see — ‘Rakhal Chandra Ghose v. Durgadas 
Sarnanta’, AIR 1922 Cal 557 (D; & — ‘Sevugan 
v. Kannappa’, AIR 1931 Mad 282 (E). In a Full 
Bench decision of the Madras High Court report¬ 
ed in — ‘Official Receiver v. Govindaraju’. AIR. 
1940 Mad 798 (F), the same principle was follow¬ 
ed. Therefore, on the finding of the lower appel¬ 
late court the plaintiff’s suit must fail. 

(11) Mr. M. S. Rao however urged that the 
aforesaid principle should not be applied to the 
present case inasmuch as the plaintiffs did not. 
in express terms, pray for recovery of possession 
and moreover, the lower appellate court has not, 
come to a finding that defendant no. l obtained 
possession oi the disputed properties in 1941 . 
This argument has been already met. No express 
finning is required in respect of a fact admitted 
by one of the plaintiffs himself (p. w. 1) in his 
ci oss-examination. It is true that the lower ap- 
p el late court has not expressly referred to this 
admission; but 1 have already shown that its 
entire discussion (oral and documentary) on the 
question of possession related to a period prior 
to 1941. In essence, the suit is one for recovery 
ci possession and the principles laid down in the 
aforesaid Full Bench decision of the Patna Hi~h 
Court would apply with equal force. 

( 12 ) I would, therefore, allow the appeal, set, 
aside the judgment of the lower appellate court, 
and restore the judgment of the learned Munsif 
with costs throughout. 

B/H.G.P. Appeal allowed. 
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PANIGRAHI C. J. & MOHAPATRA J. (9-2-1954) 

Balakrishna Kar and another, Petitioners v 
II. K. Mahatab, Opposite-Party. 

Civil Revn. No. 19 of 1954, from order of Sub-J 
Cuttack, D/- 7-1-1954. 

(a) CivilI P C. (1908), O. 18, Rr. 1 and 2 and 

h. l io Right to begin — (Evidence Act (1872), 
Ss. 101-103). 

The allegations essential for the support of 
a party’s case may be negative in form but 
affirmative in essence. The plaintiff who com¬ 
plains of an attack upon his character or 
reputation has, in the first place, however 
cleverly he may frame his allegations in the 
plaint, to make out that he had a reputation 
which had been damaged by the writing com¬ 
plained against. That he has a reputation 
which could be damaged by the aliened libel¬ 
lous writing or that it has been so damaged as 
to justify the claim is a matter pecuiiarlv with¬ 
in the knowledge of the plaintiff and has to 
be established by him. Where the defence is 
that the publications do not constitute libel 
and in the alternative fair comment, privilege 
and justification by truth and is in substance 
c -rgunientativ g traverse of the plaint 
story it may be that the defendant has admits 
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ted the publication of the articles but it can¬ 
not be stated that he admitted that the 
articles constituted a libel on the character 
of the plaintiff. The onus in such circum¬ 
stances lies oh the plaintiff affirmatively to 
establish his case and otherwise he must fail 
and in that event it is open to the defendant 
to say that he need not prove the truth of 
his defence. Therefore, the Court if in that 
case accepts the contention that the words 
used are per se defamatory and the question 
whether they amount to libel or not is one for 
the Court to decide and not for the plaintiff 
to prove by adducing evidence and that in 
view of the admissions made by the defen¬ 
dants in written statement regarding the posi¬ 
tion held by the plaintiff and the publication 
of the impugned articles, the onus had Shifted 
to the defendants to prove the truth of the 
articles and the privileged occasion in which 
they were published and calls upon the defen¬ 
dants to begin in the first instance that order 
is erroneous and liable to be set aside. 

(Paras 2, 3, 4, 5) 

Such an order involves a clear breach of 
the provisions of Rr. 1 and 2 of Order 18, 
Civil P. C., as well as of the rules of evidence 
and if not interfered with at the stage of 
revision, where one is preferred, may result in 
the same point being again agitated at a later 
stage necessitating an order for re-trial involv¬ 
ing the parties in considerable expense and 
also delay which could be avoided by the in¬ 
terference. Hence the point against the main¬ 
tainability of the revision on the ground that 
however erroneous the view taken by the Court 
below may be. it did not affect its jurisdiction 
or constituted a material irregularity in pro¬ 
cedure must be overruled. (Paras 6, 7) 

Anno: Civil P. C., O. 18. R. 1 N. 1. 

1953 Mulla: O. 18, R. 1 P. 716 N. ‘'Right to 
begin” (9 Pts. extra in N. 1 to O. 18, R. 1 in AIR 
'Com.). 

Civil P. C., O. 18, R. 2 N. 1. 

1953 Mulla: O. 18, R. 2 (Topic discussed in N. 1 
to O. 18, R. 2 in AIR Com. extra). 

Civil P. C., S. 115 N. 13. 

1953 Mulla: S. 115 (Topic discussed in N. 13 to 
3. 115 in AIR Com. scattered in various notes in 
Mulla). 

Evidence Act, Ss. 101-103 N. 6. 5. 2. 

(b) Civil P. C. (1908), O. 18, Rr. 1 and 2 — 
.Right to begin. 

The right to begin is not the same as the 
adducing of evidence in support of a party’s 
case. There is a distinction between the two. 

It is open to the plaintiff to say that although 
he has the right to begin he may rest content 
with relying upon the averments made in the 
written statement and may say that he does 
not propose to adduce further evidence, but 
the plaintiff should make this statement 
before the defendant is called upon to adduce 
evidence. (Para 5) 

Anno: Civil P. C., O. 18, R. 1 N. 1; O. 18, R. 2 

N. 1. 

A. Das, for Petitioners; B. M. Patnaik, for 
Opposite Party. 

PANIGRAHI C. J.: 

This is an application under S. 115, Civil P. C., 
against an order of the Subordinate Judge. Cut¬ 
tack, calling upon the defendants in a suit for 
defamation to begin their case. The plaintiff 


Mahatab (Panigrahi G. J.) A, 

opposite party filed the suit for defamation claim¬ 
ing Rs. 1 lakh as damages, for alleged libel on 
^ reputation caused by certain writings in the 
Matrubhumi” of which the defendants are the 
Editor and the Publisher. 

The defendants’ case is that these publications 
do not constitute libel; they also plead, in the 
alternative, fair comment, privilege and justifica¬ 
tion by truth. 

These being the allegations and the counter¬ 
allegations, the trial Court framed issue No. 4 as 
follows:. 

Is the plaintiff entitled to recover damages from 
the defendants; if so how much and from 
whom?” 

Sometime later, on an application made by the 
plaintiff, the learned Subordinate Judge framed 
some additional issues. Issues No. 4 and 5 as thus 
framed read as follows: 

‘4. Whether the articles referred to in the plaint 
and the extract quoted therein were published 
maliciously? 

5. Whether the articles referred to in the 
plaint and the extracts quoted therein constitute 
libel on the plaintiff?” 

The other three issues relate to the plea of justi¬ 
fication by truth, fair comment, and qualified 
privilege. 

(2) On these issues the question arises as to 
who has the right to begin. It was contended for 
the plaintiff-opposite party that in view of the 
admissions made by the defendants in the written 
statement regarding the position held by the plain¬ 
tiff and the publication of the impugned articles, 
the onus had shifted to the defendants to prove 
the truth of the articles and the privileged occa¬ 
sion in which they were published. The substan¬ 
tial contention raised on behalf of the plaintiff 
is that the words used are per se defamatory and 
the question whether they amount to libel or not 
is one for the Court to decide and not for the 
plaintiff to prove by adducing evidence. The learn¬ 
ed Subordinate Judge has accepted this conten¬ 
tion of the plaintiff and called upon the defen¬ 
dants to begin in the first instance. 

(3) The same contentions have been repeated 
before us and a number of citations have been 
made from the text books on the subject of 
‘Torts’. It appears to us, however, that the state¬ 
ments made in the text-books regarding what the 
plaintiff has to prove in such suits are not quite 
relevant to the point that falls to be decided by 
us. 

The procedure to be adopted at a trial is laid 
down in O. 18, R. 1, Civil P. C., which says that 
the plaintiff has the right to begin unless the 
defendant admits the facts alleged by the plain¬ 
tiff and contends that either in point of law or 
on some other additional facts alleged by the 
defendant the plaintiff is not entitled to any part 
of the relief which he seeks, in which case the 
defendant has the right to begin. Rule 2 of O. 18 
says that the party having the right to begin 
shall state his case and produce evidence in sup¬ 
port of the issues which he is bound to prove. 

The issues framed by the learned trial Judge 
called upon the plaintiff to prove firstly that the 
impugned publications constituted a libel on the 
plaintiff and secondly that he is entitled to recover 
damages and, if so. assess the quantum of damages 
from the party concerned. On a mere perusal of 
the issues, it would appear that the plaintiff 
should have been called upon to state his case 
and adduce evidence in support of his claim that 
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3iis reputation has been damaged by the alleged 
publication of articles which constitute a libel on 
his character. 

The lower Court appears to have made a confu¬ 
sion between the right to begin and the proof 
required in support of the plaintiff’s case. It may 
be that the defendant has admitted the publica¬ 
tion of the articles but it cannot be stated that 
he admitted that the articles constituted a libel 
on the character of the plaintiff. That the plain¬ 
tiff has a reputation which could be damaged by 
the alleged libellous writing or that it has been 
so damaged as to justify the claim is a matter 
peculiarly within the knowledge of the plaintiff 
and has to be established by him. 

Sections 101, 102 and 103, Evidence Act, lay down 
the rules to be followed in determining on whom 
| the onus lies of proving a particular fact. The 
allegations essential for the support of a party’s 
case may be negative in form but affirmative 
in essence. The plaintiff who complains of an 
attack upon his character or reputation has, in 
the first place, however cleverly he may frame 
his allegations in the plaint, to make out that 
he had a reputation which had been damaged 
by the writing complained against. 

The true rule in such cases is laid down in 
Ameer Ali’s commentary on this bunch of sections 
to the following effect: 

“When the issue raised by the Court is in sub¬ 
stance whether the plaintiff’s or defendant’s 
story is true, it is possible that neither of the 
stories may be true. The question, # then, arises 
which of the two alternative issues*is the really 
material one. So the really material one is the 
first of the issues — is the plaintiff’s story true?” 

If this rule is applied as the proper test to the 
facts of the present case the Court has before it 
two alternative stories: firstly, that the plaintiff 
had a reputation which has been damaged giving 
him a right to recover damages; but as against 
this the defendant claims privilege, fair comment, 
and justification by truth. Neither of these ver¬ 
sions may ultimately be found to be true. In such 
a situation, it would clearly be the duty of the 
plaintiff to prove, in the first instance, that his 
story is true. 

(4) Another point which the Court below has 
missed is that the defence is substantially an 
argumentative traverse of the truth of the plain¬ 
tiff’s story and cannot be taken to be an admission 
of any of the plaint allegations, constituting defa¬ 
mation of the plaintiff’s character. The only fact 
that may be regarded as having been admitted is 
that the defendants are respectively the editor 
and publisher of the journal in which the im¬ 
pugned articles appeared. But it cannot be taken 
to have been admitted in the pleading that they 
constitute a libel on the plaintiff’s character. In 
these circumstances the onus lies on the plaintiff 
affirmatively to establish his case, as set out in 
the first two issues; otherwise he must fail and 
in that event, it is open to the defendant to say: 

“I need not prove the truth of my defence as 
the plaintiff has not proved his.” 

(5) It should therefore be borne in mind that 
the right to begin is not the same as the adducing 
of evidence in support of a party’s case. There 
is a distinction between the two. It is open to 
the plaintiff to say that although he has the 
right to begin he may rest content with relying 
upon the averments made in the written state¬ 
ment and may say that he does not propose to 
adduce further evidence, but the plaintiff should 
make this statement before the defendant is called 
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upon to adduce evidence. Unfortunately, the 
Court below has confused the issue and has called 
upon the defendant to open his case even before 
the plaintiff went into the box or testified to the 
truth of his story. We are clearly of opinion that 
the order of the learned Subordinate Judge is 
erroneous and must be set aside. 

(6) The second point urged before us is about 
the maintainability of this revision. It has been 
contended that however erroneous the view taken 
by the Court below may be, it does not affect his 
jurisdiction nor does it constitute a material irre¬ 
gularity in procedure. We are unable to accede to 
this contention as we are of opinion that there 
has been a clear breach of the provisions of Rules 
1 and 2 of Order T8, Civil P. C., as well as of 
the rules of evidence. 

(7) If we do not interfere at this stage it may 
well be that the point will again be agitated at a 
later stage necessitating an order for re-trial. Such 
a course would involve the parties in considerable 
expense and would also entail delay which can 
be avoided by our interference at this stage. We 
would therefore overrule the second contention on 
this ground also. 


(8) In the result, this revision succeeds and the 
order of the learned Subordinate Judge is set aside. 
Phe petitioner \\ ill have his costs which we assess 
at Rs. 50/- (rupees fifty only;. 

(9) MOHAPATRA J.: I agree. 

B/M.K.S. Revision allowed. 


A. I. R. 1951 ORISSA 193 (Vol. 41, C.N. 58) 

PANIGRAHI C. J. (16-12-1953) 

Muhammad Khan, Complainant, Petitioner v. 
Gourishankar Misra, Accused Opposite Party. 

Criminal Revn. No. Ill of 1953, from judgment 
of S.-J., Sambalpur, D/- 19-2-1953. 


(a) Penal Code (I860). S. 193 — Contradiction 
between pleading in plaint in former suit and 
deposition in later suit — Prosecution for perjury 
— (Criminal P. C. (189S), S. 476) — (Civil P. C. 
(1908), O. 6, K. 15). 


In many cases, persons in verifying plead¬ 
ings are often found to say something which 
is not strictly true, but by such action they do 
not render themselves liable for prosecution 
for perjury for making a false statement. This 
by itself does not constitute an offence under 
S. 193. Alii 1930 Cal 639. Foil. (Para 4) 

Accused making allegation of oral partition 
m plaint in former suit — Accused stating on 
oatn in later suit that there was no partition 
Allegation o! oral partition found not neces¬ 
sary for getting decree in former suit nor alle¬ 
gation spoken to by accused in evidence re¬ 
corded in that suit — Facts showing that 
there could have been no intention to make 
lalse statement to get undue advantage over 
defendant or to mislead Court — Allegation 
of oral partition held could not be regarded as 
intentionally lalse so as to attract operation 
of S. 193, I. P. C. , 


Anno: Penal Code, S. 193 N 
P. C., S. 476 N. 11; Civil P. C„ 

(b) Criminal P. C. (1898), S. 
against acquittal. 


2. 8, 9; Criminal 
O. 6, R. 15 N. 7. 

439 — Revision 


The revisional jurisdiction of the High Court 
is not to be ordinarily invoked or used merely 
because the lower Court has taken a wrong 
view of the law or misapprcciated the evidence 
on the record. It cannot, in the absence of 
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any error on a point of law, re-appraise the 
evidence and reverse the finding of fact on 
which the acquittal is based. (Para 4) 

Anno: Criminal P. C., S. 439 N. 12. 

CASES REFERRED: Paras 

(A) (’51) Civil ADpeal No. 1 of 1951 (Ori) 2 

(B) (V16) AIR 19*29 All 936: 30 Cri LJ 1154 4 

(C) (V17) AIR 1930 All 490: 31 Cri LJ 954 4 

(D) (V20) AIR 1933 All 318: 34 Cri LJ 686 4 

(E) (V17) AIR 1930 Cal 639: 32 Cri LJ 233 4 

(F) (V14) AIR 1927 Nag 170: 28 Cri LJ 523 4 

(G) (V38) AIR 1951 SC 196: 52 Cri LJ 510 (SC) 4 

(H) (V38) AIR 1951 SC 316: 52 Cri LJ 1248 (SC) 4 

L. Mohanty, for Petitioner; P. C. Chatter ji, for 
Opposite Party. 

ORDER : This is a revision directed against an 
order of acquittal passed by the Sessions Judge, 
Sambalpur, in an appeal against the conviction 
of the opposite party, Gouri Shankar Misra, who 
is said to be a Pleader of Sambalpur. The facts 
giving rise to this petition are that the opposite 
party filed Money Suit No. 213 of 1936 in the 
Court of the Munsiff, Sambalpur, on the foot of 
a money-bond, Ext. A-l, dated 22-6-32, against 
one Kruttibas Naik who is said to be his maternal 
uncle. The debt was originally contracted by 
Kruttibas Naik and his brother from the father 
of the opposite party. One of the debtors paid 
up his share of the debt and for the share of 
Kruttibas a fresh bond was taken in the name 
of the opposite party. The bond recites : 

“From your father, I and my brother had in¬ 
curred a loan of Rs. 500/- by executing a bond, 
towards the interest of which we had paid 
Rs. 120/-. Rs. 366/- is the share payable by 
me, being half of the total dues thereunder. As 
the dues under that bond have fallen to your 
share and as I am unable to repay the same, 

I execute this bond acknowledging my liability 
to pay Rs. 366/-. I stipulate to pay you within 
one year the amount with interest at 6 per cent, 
per annum.” 

The opposite party filed a suit for recovery of 
this amount and it was alleged in the plaint that 
Ext. A w : as allotted to the share of the plaintiff 
at an earlier partition between himself and his 
father. 

(2) Eleven years later, that is in 1947, the oppo¬ 
site party and his father R. N. Misra instituted 
Title Suit 11 of 1947 in the Court of the Subordi¬ 
nate Judge against the present petitioner and 
another person for a declaration that they had 
the sole right to collect kendu leaves within a 
particular area. The contention raised by the 
petitioner who was the defendant in that suit is 
that the suit was hit by S. 69, Partnership Act, 
as the plaintiffs were divided in status. The oppo¬ 
site party examined himself in the suit and stat¬ 
ed on oath that there was no partition, in fact, 
between him and his father and that the allega¬ 
tion made by him in the plaint of the year 1936 
was made only for the purpose of that suit as 
he was under the belief that the suit was to end 
in a compromise. It is due to the apparent con¬ 
tradiction between the pleading in the plaint of 
1936 and the deposition of the opposite party in 
1949 in the later Title Suit that the petitioner 
ventured to file a petition under S. 476, Cr. P. C., 
for prosecuting the opposite party for perjury. 

That petition ultimately came up to the High 
Court and my learned brother Narasimham J. 
sanctioned the prosecution of the opposite party 
in — ‘Civil Criminal Appeal No. 1 of 1951, (Ori) 


(A)’, in consequence of which the Registrar filed 
a complaint in the Court of the Subdivisional 
Magistrate, Sadar Sambalpur. The learned Magis¬ 
trate found that an offence under Section 193* 
I. P. C., had been made out against the opposite 
party as the allegation made by him in the plaint 
in 1936 was intentionally false. On appeal the 
learned Sessions Judge came to a different con¬ 
clusion and set aside the conviction and sentence 
passed on the opposite party. The learned Ses¬ 
sions Judge held that there was no evidence in 
the case to establish which of the two contra¬ 
dictory statements was true. He further held 
that the allegation in the plaint was carelessly 
made and cannot be said to have been inten¬ 
tionally false. 

The learned Judge was also of opinion that the 
allegation of oral partition was not necessary for 
getting a decree in the money suit; and it is 
significant that this allegation was not spoken to¬ 
by the opposite party in the evidence recorded in 
that suit. 

(3) It appears strange that the complainant who 
initiated criminal proceedings has not thought 
fit to complain against the order of acquittal 
words used are “as the dues under the bond have 
the State Government appealed against that deci¬ 
sion. It is at the instance of a third party that 
this matter has been brought to the notice of 
this Court. I should be extremely reluctant to 
interfere in revision and set aside an order of 
acquittal which would inevitably lead to a re-trial 
of the opposite party. Having regard to the fact 
that the allegation about the oral partition was 
made over 17 years ago it cannot be said to be 
in the interests of public justice that the oppo¬ 
site party should be put to the harassment of 
a new trial at this stage. Apart from that there 
was sufficient justification, in my opinion, for the- 
view taken by the learned Sessions Judge. 

The bond, Ext. A, itself recites that the debt 
was payable to the opposite party; the express- 
words used are “as the dues under the bond have 
fallen to your share”. That is a recital made by the- 
debtor in favour of the creditor and the pleading 
should necessarily accord with the terms of the 
contract. It appears to me. therefore, that there i 
could have been no intention on the part of 
the opposite party to make a false statement to 
get an undue advantage over the debtor or to 
mislead the Court. The father of the opposite- 
party was made a defendant. Whatever the truth 
may be, the facts were all known to the parties 
and were in accordance with the recitals in the 
bond. In these circumstances. I am not inclined 
to regard the allegation about the oral partition, 
made in the plaint in 1936, as intentionally false 
so as to attract the operation of S. 193, I. P. C. 

(4) It was urged at the Bar by learned counsel 
for the petitioner that a false pleading is hit by 
S. 191, I. P. C. and the cases reported in — 'Raja 
Ram v. Emperor’, AIR 1929 All 936 (B); — 

‘Emperor v. Padam Singh’, AIR 1930 All 490 (C); 

— ‘Durga Prasad v. Emperor’, AIR 1933 All 318 
(D), were cited in support. On the other side 
also, there is a line of cases which take the con¬ 
trary view. As w r as observed in — ‘Rashbehari 
Roy v. Emperor’, AIR 1930 Cal 639 (E) : 

“in many cases persons in verifying pleadings 
are often found to say something which is not 
strictly true, but by such action they do not 
render themselves liable for prosecution for per¬ 
jury for making a false statement. This by 
itself does not constitute an offence under* 

S. 193, I. P. C.” 
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In — ‘Sher Khan v. Anwar Khan’, AIR 1927 Nag 
170 (F), the plaintiff gave a wrong date of the 
transaction between him and the defendant and 
affirmed in his oral statement the correctness of 
the date wrongly given. On a prosecution being 
filed at the instance of the Judicial Commissioner's 
Court, the plaintiff was convicted by the trial 
Court for perjury under S. 193, I. P. ~C. But on 
appeal the Sessions Judge reversed this order. 
When the matter was taken up to the Court of 
the Judicial Commissioner in revision that Court 
refused to interfere with the acquittal order and 
held that it would not interfere unless the trial 
could be shown to have been illegal, or so radi¬ 
cally and incurably irregular as, in fact, to nave 
occasioned a failure of justice. In a recent deci¬ 
sion of the Supreme Court reported in — ‘Ste¬ 
phens v. Nosibollah’, AIR 1951 SC 196 (G), the 
Supreme Court laid down that the revisional juris¬ 
diction of the High Court is not to be ordinarily 
invoked or used merely because the lower Court 
has taken a wrong view of the law or misappre- 
ciated the evidence on the record. 

In a later case of the Supreme Court reported 
in — ‘Ugendra Nath v. Potai Lai’, AIR 1951 SC 
316 (H), the same principle of law was reiterated 
and it was held that the High Court cannot, in 
the absence of any error on a point of law re¬ 
appraise the evidence and reverse the finding of 
I fact on which the acquittal is based. I am unable 
to discover any such error either of law or of 
appraisal of evidence by the lower appellate Court. 

I would, therefore, uphold the ordeV cf acquittal 
passed by the learned Sessions Judge and dismiss 
this petition. 

B/G.M.J. Petition dismissed. 


A. I. R. 1954 ORISSA 195 (Vol. 41, C.N. 59) 

PANIGRAHI C. J. AND NARASIMHAM J. 

(27-4-1954). 

Udaya Naik, Appellant v. Lokanath Naik and 
others, Respondents. 
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pancy holding to a person other than the per¬ 
sons specified in sub-s. <3) of S. 46. Hence 
invalidity of a deed of gift arises not on the 
ground of non-registration of a compulsorily 
registrable document because it is not regis¬ 
trable under any circumstance but by virtue 
of the contravention of sub-s. ( 3 ) of S. 46. 
Therefore the Revenue Court alone has exclu¬ 
sive jurisdiction to avoid such transfers pro¬ 
vided the application is made within the spe¬ 
cial rule of limitation fixed in S. 47(1). If 
this procedure is not adopted, the transfer 
cannot be avoided. AIR 1945 Nag 119 and 
AIR 1947 Pat 424, Dissented from; AIR 1936 
PC 301, Foil. (Paras 7, 8 ) 

Anno: T. P. Act, S. 3, N. 20; S. 123, N. 6 ; C. P. C. f 
S. 9, N. 51, Pt. 1. 

(c) Legislation —■ Act creating new jurisdiction. 

Where an Act creates a new jurisdiction, a 
new procedure, new forms and new remedies, 
the procedure, forms and remedies there pres¬ 
cribed and no other must be followed. 

(Para 3) 


CASES REFERRED : 

(A) (1887) 18 QBD 704: 56 LJ Q3 315 


Paras 

„ - - 8 

(3) (’35) 1 Cut LT 57 9 

(C) (V32) AIR 1945 Nag 119: ILR (1945) Nag 

9, 10 

(D) (Y34) AIR 1947 Pat 424: 25 Pat 764 9 

(E) (’21) 1921 Rev Rul 24 10 

(F) (’25) 1925 Rev Rul 23 10 

(G) (V23i AIR 1936 PC 301: ILR (1936) Nag 

104 (PC) n 

(H) (’13) 17 Cal WN 621: 18 Ind Cas 273 12 

(I) (’ 12 ) 13 Ind Cas 9i<9: 8 Nag LR 22 12 

(J) (V23) AIR 1936 Nag 18: 159 Ind Cas 862 12 

(Kj (V2C) AIR 1939 Nag 166: ILR (1941) Nag 

203 12 

R. N. Sinha and B. N. Das, for Appellant; P. C. 
Chatterji, for Respondents. 

NARASIMHAM J. : 


Second Appeal No. 322 of 1948, from decision 
of Sub-Judge, Sambalpur, D/- 30-3-1948. 

(a) Tenancy Laws — C. P. Tenancy Act (11 of 
1898), Ss. 46(3) and (5) and 47(1) — Object. 

The main object of Ss. 46(3) and (5) and 
47(1) is to prohibit the transfer of an occu¬ 
pancy holding or a portion thereof to any 
pei son other than the next heir of the trans¬ 
feror or his co-sharer. (Para 3) 

(b) Tenancy Laws — C. P. Tenancy Act (11 of 
1898), Ss. 46(3) and (5), 47(1) and 95 — Transfer 
“T Gift Invalidity — Registration — Jurisdic¬ 
tion of Revenue Court. AIR 1945 Nag 119 and 
AIR 1947 Pat 424, Dissented from — (Transfer 
of Property Act (1882), Ss. 3 and 123) — (Civil 
P. C. (1908), S. 9). 

The word “transfer” in S. 46(3) means a 
valid transfer and the Revenue Officer’s exclu¬ 
sive jurisdiction under S. 47(1) arises only 
where a transfer otherwise valid contravenes 
the provisions of S. 46(3) and (5). (Para 7 ) 

Sub-section (5) of S. 46 is also ‘a law for 

the time being in force regulating the regis¬ 
tration’ of a certain class of documents 
Hence, by construing sub-s. (5) of S. 46, along 
with the provisions of the Indian Registration 
Act and S. 123. Transfer of Property Act it 
may be reasonably held that the requirement 
about compulsory registration of a deed of 
gift under the general law of transfer is not 
applicable where the transfer is of an occu- 


This is a defendant’s appeal against the con¬ 
current decisions of the two lower Courts de¬ 
creeing the plaintiffs’ suit for declaration of title 
and recovery of possession of some raiyati lands 
described in Sch. A-l of the plaint and a portion 
of a residential building (Sch. B-l) situated in 
village Bandhapali, P. s. Dhama, in the district 
of Sambalpur. 

(2) Plaintiff No. 1 had a brother named Bala- 
makund to whom the disputed property origi¬ 
nally belonged. The appellant-defendant No. 1 
is their sister’s son. Balamakund was issueiess 
and had brought up defendant no. 1 in his house 
though he did not formally adopt him as his son. 
On 11th of April 1938 Balamakund executed an 
unregistered deed of gift (Ext. E) giving away all 
his properties to defendant No. 1 . The consent 
of the Gaontia to the transfer was obtained on 
the document itself and similarly the consent of 
the plaintiff who was the next heir of Balamakund 
was also obtained on the same document. 

Balamakund died a few days afterwards and 
defendant No. 1 , with a view to further safe¬ 
guard his rights, obtained an Ekramama (Ext 
B) from the plaintiff on 7-12-1938 in which his 
consent already given in the deed of gift was 
ratified. Defendant No. 1 obtained possession of 
the properties by virtue of the deed of gift and 
continued in possession and was paying his share 
of the rent regularly to the Gaontia On 16-7- 
1942, however, the plaintiff instituted the suit 
under appeal alleging that he was the next heir 
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of Balamakund and as such entitled to his pro¬ 
perty. 

The suit was brought as if it were a simple suit 
for ejectment of a trespasser and in the plaint 
there was a complete suppression of the deed 
of gift and the Ekrarnama (Exts. E and B). De¬ 
fendant No. 1 contested the claim alleging various 
grounds such as estoppel, waiver, valid surrender, 
etc. But one of the important grounds urged by 
him was that the suit was barred by the special 
rule of limitation laid down in S. 47(1), C. P. 
Tenancy Act, 1898. This was the only point that 
was pressed before us and we think that it would 
suffice for the disposal of the appeal. Plaintiff 
No. 2 and defendant No. 2 are not necessary 
parties. 

(3) The disputed property is situate in that 
portion of Sambalpur district where the Central 
Provinces Tenancy Act of 1898 is still in force. 
As the property is admittedly an occupancy 
holding the relevant sections for consideration 
are sub-ss. (3) and (5) of S. 46 of that Act and 
S. 47(1) of that Act. They are reproduced below 
for ready reference. 

“S. 46(3).— No occupancy tenant shall be en¬ 
titled to sell, make a gift or mortgage, sub-let 
(except for a period not exceeding one year) 
or otherwise transfer his right in his holding 
or in any portion thereof, and every such sale, 
gift, mortgage, sub-lease (other than for a 
period not exceeding one year) or transfer shall 
be voidable in the manner and to the extent 
provided by the two next following sections. 

Provided that an occupancy tenant may 
transfer his right of occupancy to any person 
who, if he survived the tenant, would inherit 
the right to occupancy, or to any person in 
favour of whom as a co-sharer the right of 
occupancy originally arose, or who has become 
by succession a co-sharer therein: 

Provided also that nothing in this section 
shall affect the right of the Government to 
sell the right of an. occupancy tenant in his 
holding for the recovery of an advance made 
to him under the Land Improvement Loans 
Act, 1883. or the Agriculturists Loans Act, 1884, 
or the right of the purchaser at such sale to 

succeed to the holding.*' 

“S. 46(5).— Notwithstanding anything contained 
in the Indian Registration Act, 1877, no officer 
empowered to register documents shall admit 
to registration any document which purports 
to transfer the right of an occupancy tenant m 
his holding or in any portion thereof unless the 
document recites that the transferee is a per¬ 
son who. if he survived the tenant, would in¬ 
herit the light of occupancy or is a person in 
favour of whom as a co-sharer the right of 
occupancy originally arose or who became by 
succession a co-sharer therein.” 

“S. 47(1).— If an occupancy tenant transfers any 
portion of his right in any land in contraven¬ 
tion of the provisions of the last foregoing sec¬ 
tion, any such person as would be entitled to 
inherit his right in the holding in the event of 
his death without nearer heirs, or the landlord 
from whom the tenant held the land. may. on 
application to a Revenue Officer, made within 
two years from the date on which in pursuance 
of the transfer the tenant parted with posses¬ 
sion of the land, be placed in possession, sub¬ 
ject. -o far as the Revenue Officer may. in ac¬ 
cordance with rules made by the Local Govern¬ 
ment, determine, to his acceptance of the lia¬ 
bilities of the transferring tenant for arrears of 


rent and for advances made by the landlord or 

other persons for the necessary expenses of 

cultivation.” 

It will be clear that the main object of the afore¬ 
said sections is to prohibit the transfer of an 
occupancy holding or a portion thereof to any 
person other than the next heir of the transferor 
or his co-^sharer. Sub-section (5) of S. 46 prohi¬ 
bits the registration of any document of transfer 
if ex facie there are recitals therein which would 
contravene the provisions of sub-s. (3). Sub-sec¬ 
tion (1) of S. 47 gives a remedy to the next heir 
of the transferor to avoid the transfer by apply¬ 
ing to the Revenue Officer within two years from 
the date on which the transferor parted with his 
possession of the land. Section 95 expressly bars 
the jurisdiction of the Civil Court to take cog¬ 
nizance of any dispute or matter in respect of 
which authority is given by the Act to a Revenue 
Officer. 

(4) It was therefore argued on behalf of the 
appellant that the transfer in his favour by Bala-* 
makund by virtue of the deed of gift (Ext. E) 
contravened sub-s. (3) of S. 46 and that the only 
remedy of the plaintiff was by way of an appli¬ 
cation to the Revenue Officer under sub-s. (1) of 
S. 47. Admittedly, this procedure was not adopted 
and on the date of the institution of the suit 
under appeal the period of limitation for an appli¬ 
cation under S. 47(1) had expired. The main¬ 
tainability of the present suit was challenged 
both on the ground of choice of a wrong forum 
and also on the ground of limitation. 

(5) On behalf of the respondents, however, it 
was contended that S. 47(1) would apply only if 
the claim to the property was based on contra¬ 
vention of sub-s. (3) of S. 46, C. P. Tenancy Act. 
But the plaintiff’s claim was based on his right 
of inheritance from his brother (S. 46(1), C. P. 
Tenancy Act) and the incompetence of the de¬ 
fendant to acquire any title on the basis of an 
unregistered deed of gift in contravention of S. 
123, Transfer of Property Act. Hence, it was 
urged that this was a simple suit for ejectment 
of a trespasser, which had nothing to do with 
S. 46(3), C. P. Tenancy Act and that the general 
law of limitation would apply. 

(6) Both the Courts have accepted the plaintiff’s 
contention and taken the view that where the 
invalidity of a transfer is based on grounds other 
than those specified in S. 46(3), C. P. Tenancy 
Act, the Civil Court’s jurisdiction would not be 
ousted and that the special rule of the C. P. 
Tenancy Act would apply where a transfer other¬ 
wise valid, contravenes S. 46(3) of that Act. 

(7) It is true that the word ‘transfer’ occurring 
in sub-s. (3) of S. 46 would mean a valid transfer. 
Thus where a transfer is made by a limited 
owner who has no right to transfer the property 
except under some special circumstances or where 
the transfer is invalid as having been brought 
about by fraud, undue influence, etc., the right 
of an aggrieved person to challenge ‘he validity 
of such a transfer in a Civil Court cannot be 
taken away. The Revenue Officer’s exclusive 
jurisdiction under S. 47(1) arises only where a 
transfer otherwise valid contravenes the provi¬ 
sions of S. 46(3) and (5;. 

Hence, we have to see whether in the present 
case the dispute between the parties is. in sub¬ 
stance, one regarding the validity or otherwise 
of a transfer effected in contravention of the r - 
levant provisions of S. 46, C. P. Tenancy Ac • 
Both the Courts thought that as the deed oi b* 
was unregistered the transfer was invalid un 
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the provisions of the Transfer of Property Act. 
I am unable to accept this argument. Doubtless, 
S. 123, Transfer of Property Act says expressly 
that a deed of gift of immovable property can 
be effected only by a registered instrument. But 
the expression ‘registered' occurring in that sec¬ 
tion must be construed in accordance with the 
definition of that expression given in S. 3 of that 
Act which is as follows; 

“ ‘Registered’ means registered in a State under 

the law for the time being in force regulating 

the registration of documents.” 

Apparently, both the Courts thought that ‘the 
law for the time being in force regulating the 
registration of documents’ is the Indian Registra¬ 
tion Act, 1908 only. But there is no justification 
for limiting that expression only to that Act. 

( Sub-section (5) of S. 46, C. P. Tenancy Act is also 
|‘a law for the time being in force regulating the 
registration’ of a certain class of documents and 
that sub-section should be construed along with 
the provisions of the Indian Registration Act 
for the purpose of deciding the effect of non¬ 
registration of transfers of this type. 

Where the special law in question (the Central 
Provinces Tenancy Act) prohibits transfer of oc¬ 
cupancy holdings except to a specified class of 
persons and also prohibits the registration of 
those documents in which the recitals contra¬ 
vene the provisions restricting the transfer, it 
seems clear that the provisions of the Indian Re¬ 
gistration Act cannot apply with full force to such 
prohibited transfers. Hence, such transfers can¬ 
not be registered under ‘any law for the time 
being hi force regulating the registration of docu¬ 
ments’ because as soon as they are presented be¬ 
fore the Sub-Registrar he would, under sub-s. (5) 
of S. 46, refuse to register them. 

The requirement about compulsory registration 
of a deed of gift as laid down in S. 123, Transfer 
of Property Act cannot be fulfilled in respect of 
those prohibited transfers. Hence, the invalidity 
of such a transfer arises, not because ox non¬ 
registration of an otherwise compulsorily regis¬ 
trable document but because by virtue of sub¬ 
section (5) of S. 46, C. P. Tenancy Act the docu¬ 
ment camiot be validly registered at all. Hence, 
by construing sub-s. (5) of S. 46, C. P. Tenancy 
Act, along with the provisions of the Indian Re¬ 
gistration Act and S. 123, Transfer of Property 
Act, it may be reasonably held that the require¬ 
ment about compulsory registration of a deed of 
gift under the general law of transfer is not 
applicable where the transfer is of an occupancy 
holding to a person other than the persons spe¬ 
cified in sub-s. (3) of S. 46. 

The plaintiff cannot contend that S. 46, C. P. 
Tenancy Act, must be completely ignored and the 
validity of the transfer judged from the provi¬ 
sions of the Transfer of Property Act and the 
Registration Act only. Section 6, Transfer of 
Property Act, makes it clear that the provisions 
of that Act apply only to those classes of pro¬ 
perties which are transferable and where by any 
other law for the time being in force, transfer 
of a certain class of property is prohibited except 
to a certain specified class of persons the pro¬ 
visions of the Transfer of Property Act would 
apply to such transfers except to those specified 
persons. That is to say, in the present case if 
Balamakund wanted to execute a deed of gift 
in favour of the plaintiff who was his brother 
and next heir he would be bound to comply with 
the provisions of S. 123, Transfer of Property Act 
regarding registration. 
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(8) Hence, I am satisfied that the invalidity of 
the deed of gift (Ext. E) arises not on the ground 
of non-registration of a compulsorily registrable 
document because it is not registrable under any 
circumstance but by virtue of the contravention 
of sub-s. (3) of S. 46, C. P. Tenancy Act. The 
remedy for that is provided in S. 47 (L. A special 
rule of limitation of two years is fixed and the 
Revenue Court alone has jurisdiction to enter¬ 
tain an application for avoiding the transfer. 
This is made clear by S. 95 of that Act. More¬ 
over, it is a well settled rule that where an Act 
creates a new jurisdiction, a new procedure, new 
forms and new remedies, the procedure, forms 
and remedies there prescribed and no others must 
be followed (see Lopes L. J.’s observation in — 
‘Reg v. County Court Judge of Essex’, (1887) lb 
Q B D 704 at p. 825 (A)). 

Sub-section (3) of S. 46 does not say that the 
transfers in contravention of that sub-section are 
void but only says that they are voidable *in the 
manner and to the extent provided by the two 
next following sections’ namely, Ss. 47 and 48. 
Hence the Revenue Court alone has exclusive 
jurisdiction to avoid such transfers provided the 
application is made within the special rule of 
limitation fixed in S. 47(1). If this procedure is 
not adopted, the transfer cannot be avoided. 

(9) Mr. Chatterji on behalf of the respondents, 
however, relied on some observations in — ‘Madan 
Meher v. Jujesti Metier’, 1 Cut L T 57 (B_>, in 
support of liis argument that where there are 
tw'o-iold remedies open to a party he was free 
to avail himself of one of them even though he 
might not have availed himself of the other. He 
also relied on — ‘Chindhu v. Dadu Ambar’, AIR 
1945 Nag 119 (C), where it was held that if a 
transfer of an occupancy holding which is other¬ 
wise compulsorily registrable is made by an un¬ 
registered document the transferee is a mere 
trespasser against whom a remedy will lie in the 
Civil Court. 

Doubtless, that decision was based on a con¬ 
struction of Ss. 12 and 13, C. P. Tenancy Act, 
1920 as it was before the amendment of 1939. But 
the provisions of those two sections of the 1920 
Act are not materially different from the provi¬ 
sions of Ss. 46 and 47 of the 1898 Act so far as 
the point in controversy is*, concerned. Mr. 
Chatter ji also relied on a Division Bench deci¬ 
sion of the Patna High Court reported in — 
‘Madhuban v. Basanta’, AIR 1947 Pat 424 (D), 
where following the aforesaid decision of the 
Nagpur High Court it was held that such a trans¬ 
fer was only an attempt at transfer as it was 
not completed by registration and that the re¬ 
medy lay in the Civil Court. 

(10) With great respect to the learned Judges 
I am unable to accept their reasoning. In — 
‘AIR 1945 Nag 119 (C)\ there are some observa¬ 
tions to the effect that judicial opinion had varied 
from time to time as to whether transfers of 
this type can be challenged in Civil Courts or in 
Revenue Courts. It is mentioned therein that in 
— ‘Moolchand v. Munney’, 1921 Rev Rul 24 (E) 
and — ‘Gopala v. Mt. Bula’, 1925 Rev Rul 23 (F), 
a contrary view was held and it was observed 
that the intention of the Legislature was to pro¬ 
hibit transfers ox' occupancy holdings irrespective 
of their value for the purpose of registration and 
that consequently jurisdiction lay only with the 
Revenue Courts whether the documents were 
compulsorily registrable or optionally registrable. 

In my opinion, in the aforesaid two decisions 
of the Nagpur High Court and the Patna High 
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Court the full implications of the definition of 
the expression ‘registration’ occurring in S. 3, 
Transfer oi Properly Act were not considered. It 
is difficult to understand how a transfer which 
cannot be validly registered by virtue of the spe¬ 
cial law supplementing the general law regu¬ 
lating the registration of documents can be held 
to be invalid on the ground of non-registration 
on the assumption that it is compulsorily regis¬ 
trable. For such transfers the question of regis¬ 
tration does not arise and the validity or other¬ 
wise must be determined by the other provisions 
either of the general law dealing with transfers 
or of the special law that may be contained in 
the Tenancy Act. 

(11) In — ‘Parashram v. Asaram’, AIR 1936 PC 
301 (G), there are the following observations re¬ 
garding sub-ss. (3) and (5) of S. 46, C. P. Tenancy 
Act, which would support the above view. 

“It is to be observed that sub-section (5) does 
not determine the question of validity or other¬ 
wise of the transaction itself. For that pur¬ 
pose reference must be made to sub-s. (3), which 
alone interdicts certain transfers. Sub-section 
(5) merely shuts out the evidence, which would 
furnish a proof of the transfer, but does not 
enlarge the sphere of the prohibition. ‘The 
registration or non-registration of the document 
does not affect the inherent character of the 
transfer, which is to be judged by another pro¬ 
vision’. Their Lordships do not think that it 
can be held that the Registering Officer had no 
jurisdiction to register the document, because it 
included a transfer which was of a doubtful 
validity. They consider that, while the regis¬ 
tration cannot be avoided, the validity of the 
transfer must be tested by the language of sub- 
s. (3).” 

In particular, I would emphasise the passage 
underlined (here into ‘ ') where their Lordships 

have stated unambiguously that the inherent 
character of the transfer should be judged from 
sub-s. (3) and not from the fact that tfie docu¬ 
ment was registered or unregistered. 

(12) There are innumerable Nagpur decisions 
dealing with cases where either through fraud or 
inadvertence transfers made in contravention 
of S. 46(3) have been registered by the Regis¬ 
tering authorities. As early as 1912 the Calcutta 
High Court in — ‘Baikantha Nath v. Laboo Nag’, 
17 Cal WN 621 (I-I) held that in such cases the 
remedy for the aggrieved party was only in the 
Revenue Court under S. 47, C. P. Tenancy Act. 
This view has been followed in several Nagpur 
decisions and I need refer only to — ‘Ganeshdas 
v. Shankar’, 13 Ind Cas 909 (Nag) (I); — ‘Kan- 
haiya v. Sitaram’, AIR 1936 Nag 13 (J) and — 
‘Jabbarshah v. Kanchhedi Lai’, AIR 1939 Nag 166 
(K). Those decisions, however, are not very re¬ 
levant for the present case inasmuch as the im¬ 
pugned document was not even presented for 
registration. 

(13) Mr. Chatterji then urged that the deed of 
gift ex facie did not contravene the provisions of 
sub-s. (3) of S. 48, C. P. Tenancy Act and that if 
it had been presented for registration the Sub- 
Registrar would not have refused to register the 
same. In support of this argument he invited 
our attention to the recitals in the deed of gift 
in which the donor stated that he had brought 
up the donee as if he were his son (‘Putrapari 
Lalana Palana Kari’) and that the donee was 
his successor-in-interest CTumbhe Ambhara Ut- 
taradhikari Ata’). But this passage does not con¬ 
tain an unambiguous admission that the donee 


was the next heir of the donor or his co-sharer. 
The donee is not admitted to be his adopted son. 
Consequently, the recitals do not fulfil the re¬ 
quirements of sub-s. (5) of S. 46. 

(14) In the plaint, apart from the occupancy 
holding, claim was made for a portion of a re¬ 
sidential house of the parties. There is, how¬ 
ever, no evidence to show that the house was 
treated as part of the holding being the home¬ 
stead of a raiyat. The arguments in both the 
Courts proceeded on the assumption that the en¬ 
tire disputed property was an occupancy holding 
to which S. 46, C. P. Tenancy Act would apply. 
In this Court also no separate argument was ad¬ 
vanced as regards the invalidity of transfer of 
the house by the deed of gift. Hence, it is un¬ 
necessary to consider whether even if the plain¬ 
tiff’s remedy against the transferee of the occu¬ 
pancy holding is barred he can claim relief as 
regards that portion of the residential house 
described in Sch. B-l of the plaint. 

(15) I would, therefore, in disagreement with 
both the lower Courts hold that the plaintiff’s 
only remedy was under S. 47(1), C. P. Tenancy 
Act in the Revenue Court and that remedy also 
has become time-barred. The judgment and de¬ 
cree of both the Courts are set aside and the 
plaintiff’s suit is dismissed with costs throughout. 

(16) PANIGRAHI, C. J. : I concur. 

A/V.R.B. Appeal allowed. 
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Sm. Mahani Dasi and others, Plaintiffs-Appel- 
lants v. Pareshnath Thakur and others, Defen- 
dants-Respondents. 

Second Appeal No. 174 of 1948, from decision of 
D. J., Cuttack, D/- 12-1-1948. 

(a) Hindu Law — Religious endowment — Idol 

— Deed of endowment. 

No endowment of property in favour of a 
deity is created if the deed of endowment is 
not meant to be acted upon, and the founder 
had other or ulterior motives such as tying up 
of property in the family and keeping it out 
of the reach of creditors. The mere fact that 
an idol is proved to have been established does 
not, by itself, create an endowment of pro¬ 
perties in favour of the idol. An idol may be 
installed and worshipped without any property 
being dedicated to it. An idol, like any living 
person, may be rich or poor. If property is 
dedicated a religious trust is created and the 
property vests absolutely in the idol though 
the management may be left in the hands of 
the trustees; but the title to the property itself 
is in the idol and not in the shebavat. 

(Para 3) 

(b) Hindu Law — Religious endowment — Idol 

— Absence of endowment deed. 

Absence of a document creating a trust does 
not necessarily imply the absence of an en¬ 
dowment of property in favour of a deity, 
though the absence of a formal deed throws 
a heavy onus on the party, who sets up dedi¬ 
cation. to prove that the property has been 
inalienably conferred upon the idol. (Para 3) 

(c) Hindu Law — Religious endowment — Idol 

— Proof of dedication. 

A deed of trust by itself creates no endow¬ 
ment of property in favour of an idol, it is 



1954 

necessary for the persons relying upon it to 
show by evidence ‘aliunde’ that there had been 
an existing endowment in favour of the idol 
to which the description “Devottar” can be 
applied. To prove the fact of dedication it 
must further be established that the exe¬ 
cutants had intended to divest themselves of 
their ownership in the properties dedicated. 

(Para 3) 

(d) Hindu Law — Religious Endowment — Idol 
Act of dedication. 

No formal act of dedication of property to 
an idol is necessary either by way of a deed 
or performance of ceremonies. Performance 
of ceremonies is only relevant to show the in¬ 
tention of the grantor, and a dedication must 
be held to be complete if there is an unequi¬ 
vocal manifestation of the intention to create 
a trust. The absence of religious ceremonies 
may constitute an item of evidence in helping 
the Court to arrive at a proper decision, but 
mere performance of ceremonies is no conclu¬ 
sive test. (Para 4) 

(e) Evidence Act (1872), S. 60 — Hearsay evi¬ 
dence — Its admission in evidence. 

Where the evidence of the witnesses exa¬ 
mined for a party stands on no higher footing 
than mere hearsay evidence, it is not open to 
any Judge to exercise a dispensing power and 
to admit evidence not admissible by the statute, 
because to him it appears that the irregular 
evidence would throw light upon the issue. 
AIR 1941 PC 1C. Rel. on. (Para 8) 

Anno: Ev. Act, S. 60, N. 4. 

(f) Hindu Law — Religious endowment — Idol 

— Nature of endowment how determined. 

The mode of dealing with the property by 
the donor and his successors is an important 
factor in determining whether the endowment 
of property to an idol is fictitious or real. 27 
Cal 242; AIR 1919 Pat 442, Foil. (Para 8) 

(g) Hindu Law — Religious Endowment — Idol 

— Essentials of endowment. 

To support the case that the properties in 
suit formed the subject of a valid public en¬ 
dowment it must be established that an abso¬ 
lute grant was, in the first place, made with 
the intention that the properties should be 
applied for the service of the idol, and that 
the properties have since been so applied, and 
that the members of the family of the settlor 
have not treated the property as one the pro¬ 
fits of which were mainlv intended to be ap¬ 
plied for their benefit. i5 Cal WN 126; AIR 
1925 Cal 996, Rel. on. (Para 8) 

(h) Hindu Law — Religious Endowment — Idol 

— Oral dedication. 

Where the dedication of property to an idol 
is alleged to be oral and is not followed by 
mutation of names and no accounts are pro¬ 
duced to show how the rents and profits and 
the income of the dedicated property were 
used, the inference would be that there was no 
complete divestment of ownership. AIR 1930 
Pat 610, Rel. on. (Para 8) 

CASES REFERRED : Paras 

(A) C76) 4 Ind App 52: 2 Cal 341 (PC) 6 

(B) (V28) AIR 1941 PC 16: ILR (1941) Kar 

PC 54 3 

(C) (1900) 27 Cal 242: 4 Cal V/N 405 8 

(D) (V0) AIR 1919 Pat 442: 4 Pat LJ 533 8 

(E) (’ll) 15 Cal WN 126: 6 Ind Cas 26 3 

<F) (V12) AIR 1925 Cal 996: 41 Cal LJ 396 3 

<G) (V17) AIR 1930 Pat 610: 11 Pat LT 658 3 
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L. K. Das Gupta, for Appellants; L. Mohanty, 
for Respondents. 

PANIGRAHI C. J. : 

This second appeal by the plaintiffs is directed 
against the judgment of the District Judge, 
Cuttack, affirming a decision of the Second 
Munsif. Cuttack, in a suit filed under Order 21, 
R. 6*3, Civil P. C. The plaintiffs’ case was that 
plaintiff No. 1 Mahani Dasi and Chandamani 
Dasi, mother of plaintiffs Nos. 2 to 4, obtained 
on 6-7-1932, a transfer of a mortgage deed exe¬ 
cuted by one Kapur Chand (deceased husband 
of defendant No. 2) and his brother Kanhailal 
(defendant No. 3) in favour of one Hanuman 
Bux and Ratiram on 14-4-1927, for the sum of 
Rs. 3800/-. The plaintiffs filed Mortgage Suit 
No. 17 of 1934, in the Court of the Subordinate 
Judge, Cuttack, against defendants 2 and 3 and 
obtained a mortgage decree, in execution of which 
the mortgaged properties were put to sale and 
purchased by the plaintiffs. 

During the pendency of the mortgage suit, the 
plaintiffs had the two plots, now in dispute, 
namely C. S. plots 140 and 216, attached before 
judgment on 23-9-1934. Thereafter, the plaintiffs 
obtained a personal decree against the judgment- 
debtors, as the amount realized by the sale of the 
mortgaged properties was insufficient to satisfy 
the mortgage-debt. In execution of this personal 
decree, the suit properties were brought to sale 
in Execution Case No. 258 of 1941. The first 
defendant, who is an idol going by the name of 
Pareshnath Thakur represented by defendants 
l-(a) to l-(f), filed a claim petition under O. 21, 
R. 58, Civil P. C., claiming the disputed properties 
on the strength of a trust deed, Ext. F dated 
15-12-1926, executed by (1) defendant No. 3, (2) 
Kapur Chand, the deceased husband of defendant 
No. 2, and (3) Kunja Behari Lai (defendant 
No. l-(f)) who is one of the three alleged trustees 
of the above-named deity. Tins claim having 
been upheld the plaintiffs filed the suit, out of 
which the present second appeal arises, for a 
declaration that the suit properties belong to the 
judgment-debtors and as such are liable to be 
put to sale in execution of the decree obtained by 
the plaintiffs. 

The contesting defendants are the idol and its 
trustees. The substantial contention put forward 
on behalf of the defendants is that defendant 
No. 1 is a deity dedicated to the Jain community 
of Cuttack town and that it was installed on 
C. S. plot No. 216 which formed part of the resi¬ 
dential house of the late Iswarlal. Iswarlal died 
in the year 1923, and his three sons — Kapur 
Chand (husband of defendant No. 2), Kanhailal 
(defendant No. 3) and Kunja Behari Lai (defen¬ 
dant No. l-(f)> executed Ext. F, dated 15-12-1926, 
conveying the suit properties in favour of the 
three trustees named in the trust deed. Of the 
three trustees, Chandulal was appointed Presi¬ 
dent, Kapur Chand (one of the executants) was 
appointed the Secretary, and Jagulal (D. W. 2) 
was appointed the Treasurer. The defendants 
averred that these properties had been dedicated 
to the deity long prior to the execution of the 
trust deed, and that both before and after the 
execution of the trust deed they have been in 
the possession of defendant No. 1. It is accord¬ 
ingly contended that the judgment-debtors have 
no subsisting interest in the properties covered 
by Ext. F and as such they a're not liable to 
attachment and sale by the plaintiff s-decree- 
holders. 
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(2) The principal issue on which the decision 
of this case turns, is issue No. 3 which is as 
follows: 

“Are the properties in suit Devottar properties 
of the deity (defendant No. 1), or the properties 
of the husband of defendant No. 2 and of 
defendants 3 and 4?” 

A mass of irrelevant evidence was adduced on 
both sides, bearing on the existence and identity 
of the idol, namely defendant No. 1. The plain¬ 
tiffs’ case was that the Jain community owned 
a Temple in Choudhuri Bazar of Cuttack town 
in which a deity (bearing the same name as the 
suit deity) is installed, and that no deity bearing 
the name of the first defendant ever existed in 
the house on C. S. plot No. 216. The plaintiffs 
also led evidence to show that the family of the 
executants of the trust deed (Ext. F) was heavily 
involved in debts, and that the deed was executed 
with a view to keep the properties away from 
the reach of the creditors. The defendants, on 
the other hand, attempted to establish that 
Iswarlal, the father of the executants was a rich 
man owning “vast properties” and that the deity 
had been installed by his father Hiralal and had 
been dedicated to the Jain community of the 
town. 

It was further sought to be proved by them 
that the properties conveyed under Ext. F valued 
at Rs. 5,000/- and consisting of buildings and 
about 8 acres of land, had been donated to the 
deity by religious-minded members of the Jain 
community at different times and that the family 
of the executants had no interest therein at any 
time. Both the Courts have concurrently found 
that the deity defendant No. 1 has been in exist¬ 
ence at least since 1914. They have held that 
after having found that the disputed properties 
were Devottar in character it is unnecessary, for 
the purpose of deciding the suit, to record a find¬ 
ing whether the deity was a public or private 
one. The Courts have also found that the dis¬ 
puted properties belong to the Deity. In arriving 
at this finding, they have relied upon the recitals 
in Ext. F and on the oral evidence of D. W. 3. 
On these findings the plaintiffs’ suit was directed 
to be dismissed. 

(3) In second appeal, the substantial point 
urged before us is whether the evidence, both oral 
and documentary, would warrant an inference 
that the properties had, in fact been dedicated to 
the deity. As stated already, both the Courts below 
have based their findings on the recitals in the 
trust deed and on the oral evidence of D. W. 3. 
It should be made clear at the outset that no 
endowment is created if the deed is not meant 
to be acted upon and the founder had other or 
ulterior motives such as tying up of property in 
the family and keeping it out of the reach of 
creditors. The mere fact that an idol is proved 
to have been established does not, by itself, create 
an endowment of properties in favour of the 
idol. An idol may be installed and worshipped 
without any property being dedicated to it. An 
idol, like any living person, may be rich or poor. 
If property is dedicated a religious trust is created 
and the property vests absolutely in the idol 
though the management may be left in the hands 
of the trustees; but the title to the property 
itself is in the idol and not in the shebayat. 

It is equally well-established that the absence 
of a document creating a trust does not necessarily 
imply the absence of an endowment, though the 
absence of a formal deed throws a heavy onus on 
the party who sets up dedication, to prove that 
the property has been inalienably conferred upon 


the idol. Judged by these principles Ext. F, the 
deed of trust by itself creates no endowment; and i 
it is necessary for the defendants to show by 
evidence ‘aliunde’ that there had been an existing 
endowment in favour of this particular idol to ' 
which the description “Devottar” can be applied.* 

The Courts below have rested their decision by 
merely relying on a recital in the deed to the 
effect that certain" properties belong to the deity. 
But this, by itself, is not sufficient to prove that 
there had, in fact, been a dedication. To pnm 
this fact it must further be established that the ; 
executants had intended to divest themselves Oi 
their ownership in the properties dedicated. The 
test of a bona fide or nominal endowment is: 
“How did the founder treat the property, or how 
have the descendants treated it? Has the income 
of the endowed lands been continuously applied 
to the object of dedication?” The Courts have 
not tried the bona fide character or the nature 
of the endowment with reference to the use of 
the proceeds, either from before or after the 
execution of the deed of trust, exclusively for the 
purpose of the deity, and have confined their 
decision to an inference drawn from the recitals 
in the deed itself. 

(4) There are innumerable decisions where it 
has been held that no formal act of dedication t 
is necessary either by way of a deed or perform¬ 
ance of ceremonies. Performance of ceremonies 
is only relevant to show the intention of the 
grantor, and a dedication must be held to be 
complete if there is an unequivocal manifestation 
of the intention to create a trust. The absence 
of religious ceremonies may constitute an item of 
evidence in helping the Court to arrive at a pro¬ 
per decision, but mere performance of ceremonies 
is no conclusive test. 

(5) Applying the above principles to the facts 
of this case, we find that no evidence has been 
given with regard to the formal dedication of 
the properties to the deity except what is recited 
in Ext. F. This recital is insufficient to support 
a finding that there had been a real dedication 
of these properties. It is clear from the evidence 
that two of the trustees appointed under the deed 
as President and Treasurer are brothers, while 
the third who was appointed Secretary is himself 
an executant of the deed. The deed recites that 
the deity had been in existence from a very 
l on o- time” and that different donors had made 
gifts to the deity at different times. But no 
details are available as to when and by whom 
these gifts were made. 

On the other hand, there is a clear admission 
in the deed itself that all these properties stood 
recorded in the name of Iswarlal, the father of 
the executants, and that their names had also 
been recorded in the Revenue accounts as owners 
of these properties after the death of Iswarlal. 
There is, again, another recital that the Puja or 
worship of the deity was being conducted by 
members of the defendants’ family. Above all, 
there is a further significant recital which appears 
to have escaped the notice of both the Courts 
below, and that is that 
“the trustees can dispose of the properties if 

ever they think it necessary, and may also 

appoint a pujari for conducting the daily wor¬ 
ship of the deity”. 

In my opinion, this statement indicates that the 
executants could, if necessity arose, deal with the 
property through the trustees who were so ap¬ 
pointed only nominally — one of them being: 
Kapur Chand and the other two being relations* 
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If the properties had been intended to be really 
Devottar, such a recital would be out of place in 
the deed. 

(6) The other item of evidence relied on by the 
Courts below is that of D. W. 3, a Pleader of 
Cuttack, who attested the trust deed and effected 
a partition among the brothers. Kis evidence is 
to the effect that the properties included in the 
trust deed were all Devottar properties of the 
Thakur. In cross-examination, however, he 
admitted that he did not know how the properties 
stood recorded in the revenue papers, nor could 
he remember any details of the papers relating 
to the endowment. To quote one sentence from 
his evidence: 

“Except the building in which the Thakur is 

installed I do not remember the particulars of 

the other properties covered by Ext. F.” 

This evidence throws no light on the point at 
issue as to whether there had been a dedication 
of the properties in favour of the deity. Un¬ 
doubtedly, the testimony of this witness is entitled 
to great respect and the Courts below have ac¬ 
cepted it as reliable. But unfortunately they have 
failed to find whether his evidence by itself is of 
material help at all in ascertaining the fact in 
issue. Tlie witness had no personal knowledge, 
either of the details of the properties or of their 
having been dedicated. The only fact wiiich can 
be said to have been proved from his evidence is 
the existence of the deity in the house of Iswar- 
lal; and this, to a certain extent, may serve to 
dispel the suggestion made on behalf of the plain¬ 
tiffs that the deed was executed in order to keep 
the properties out of the reach of creditors. 

But as I have stated above this is not the only 
criterion in determining the issue. The motive 
may be anything; the intention of the executants 
may have been to tie up the properties in the 
family, or there may be some other ulterior motive. 
It is unnecessary, for the purpose of deciding the 
case, to come to a finding on this point. We are 
here concerned with the determination of the sole 
question as to whether there has, in fact, been a 
dedication in favour of the deity. No witness has 
been called to prove the gift of any single item 
of the properties in suit. Even the evidence relat¬ 
ing to the installation of the idol is extremely 
obscure. In addition to the insufficiency of proof, 
there is so much obscurity in the evidence that 
it is impossible to say when exactly the deity came 
into existence and whether any dedication of 
property was made for its worship or service. 

There is no evidence of the appropriation of the 
rents and profits of the properties up to the year 
1938, and even the accounts, which are alleged to 
have been maintained, liave not been produced. 
No pujari had been appointed till the year 1935. 
There are no accounts to show that the rents 
were separately collected and applied for the 
worship of the deity. It is possible that the rents 
may have gone into the general body of the 
accounts relating to the estate of this family, and 
such evidence as has been given in this case can 
only be characterised as “extremely vague” and 
“extremely loose” as was done by the Privy Coun¬ 
cil in — ‘Durga Nath v. Rama Chander Sen’, 
4 Ind App 52 (PC) (A) on facts similar to the 
present. 

(7) On the other hand, the other facts and 
circumstances of the case raise a strong presump¬ 
tion that there had, in fact, been no such endow¬ 
ment. Tlie conduct of the family in its relation 
to the deity and its properties would be a strong 
indicator as to how the properties were being 


used. It is said that the trustees never took any 
steps to have the properties mutated in the name 
of the idol till 1940. It is admitted that no 
accounts had been kept till Dhaneshwar took up 
the management in 1935, and no accounts of 
expenses have been actually produced in the suit. 
The attachment before judgment was made on 
the 23-9-1934, but no claim was put forward by 
the trustees till 1942. The shop-house which is 
one of the suit items has all along been in the 
possession of either D. W. 2 or his son-in-lav/, 
and no account relating to realization of rent has 
been produced. 


D. W. 1, Kunja Behari Lai, one of the execu¬ 
tants of the deed of trust admitted that some of 
his belongings were still to be found in one of 
the rooms forming a part of the Temple and 
he made the frank admission that he “could not 
give any reason why the Thakur’s name was nob 
recorded from 1926 to 1940.” He said that one 
Maniklal gifted some properties by means of a 
formal deed, but no explanation was given as to 
why that deed was not produced. Indeed, there 
is no mention of any such gift-deed in Ext. F. 
D. W. 1 also admitted that the other two trustees, 
namely Chandulal and Jagulal, were his rela¬ 
tions, and that he was living in the house of 
Chandulal without paying any rent. He lost all 
his properties in 1932 and his brother’s properties 
were sold at the instance of the creditors in 1935. 
Even their residential house was sold away tc- 
satisfy a decree debt. Tlie only inference possible 
from these facts is that so long as the brothers 
had other properties to satisfy the creditors they 
did not bother about the suit properties. It was 
only after all their properties had been sold away 
that they turned their attention to create evi¬ 
dence in favour of the deity in respect of the 
suit properties. 

(8) There are also other circumstances which 
lend support to the fictitious character of the 
alleged deed of trust, Ext. F. It appears from 
Ext. 8 that one Pramode Kishore Das obtained 
a decree against the defendants for Rs. 8550/- 
on a registered mortgage bond dated 14th Febru¬ 
ary, 1919. If Iswarlal had been such a rich man 
as he is claimed to be, it is difficult to explain why 
he was forced to mortgage his properties and 
raise a loan which remained undischarged even 
after his death. Ext. 11 series show that the 
brothers Kapur Cliand and Kanhailal borrowed 
Rs. 1000/- on 7-7-1925 under a registered bond; 
Rs. 150/- on 17-9-1926 on a handnote; Rs. 300/- 
on a handnote dated 14-9-1926; Rs. 115/- by a 
handnote dated 25-10-1926; and Rs. 200/- by a 
handnote dated 4-12-1926. 


It would thus appear that by 15-12-1926, the 
date of Ext. F, the executants were in straitened 
circumstances, and had to resort to borrowing 
side of the defendants to show w’hat their assets 
were. All that the evidence discloses is a vague 
and loose general statement that Iswarlal was in 
an “affluent condition” and that he had left “vast 
properties”. This is no more than opinion evi¬ 
dence and has little evidentiary value. It is not 
safe for the Court to speculate as to whether 
there was any necessity for the family to execute 
a formal deed of trust if really the properties had 
already belonged to the deity. As was pointed 
out by the Privy Council in — ‘Sirish Chandra 
Nundy v. Rakhalananda’, AIR 1941 PC 16 (B), the 


evidence of the witnesses examined for the defen¬ 
dants stands on no higher footing than mere 
hearsay evidence, and it is not open to any Judge 
to exercise a dispensing power and to admit 
evidence not admissible by the statute, because- 
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to him it appears that the irregular evidence 
would throw light upon the issue. 


The evidence here is of such doubtful value that 
on the whole it is more likely to disguise truth 
than discover it. If the trial court had excluded 
such evidence it would not have been led away 
from ascertaining the truth. Even if the evidence 
were to be accepted at its face value at best it 
proves only the existence of an idol and its wor¬ 
ship being carried on by the family members of 
Iswarlal, but nothing more than that. Having re¬ 
gard to the admission that there was no sepa¬ 
rate passage or entrance leading to the temple 
and that the only passage runs through the dwell¬ 
ing house of Iswarlal, I am inclined to think that 
the deity was being worshipped by the members 
of Iswarlal’s family and its puja was conducted 
from the income of their own properties. The evi¬ 
dence is consistent with there having been no 
dedication of properties, exclusively in favour of 
the idol at all. Indeed, the absence of accounts 
showing how the properties were being managed 
prior to the year 1926 would raise a reasonable 
presumption that there had, in fact, been no de¬ 
dication of any property in favour of the deity. 

In similar circumstances Banerji J. held in — 
Ramachandra Mukerjee v. Ran jit Singh’, 27 Cal 242 
(C), that “the mode of dealing with the property 
by the donor and his successors” is an important 
factor in determining whether the endowment is 
fictitious or real. The same proposition has been 
put in ihore lucid language by Das J., in — 
'Parmod Banbehari v. C. G. Atkins’, AIR 1919 Pat 
442 (D), when his Lordship observed: 

“The property has always stood recorded in the 
name of the estate in the Land Registration 
Department, and the mode of dealing with the 
properties by the parties interested in the endow¬ 
ment shows conclusively that they regarded the 
properties as belonging to the estate.” 

To support the defendants’ case that the pro¬ 
perties in suit formed the subject of a valid pub¬ 
lic endowment it must be established that an ab¬ 
solute grant was, in the first place, made with the 
intention that the properties should be applied 
for the service of the idol, and that the properties 
have since been so applied, & that the members of 
the family of the settlor have not treated the pro- 
J perty as one the profits of which were mainly in- 
J tended to be applied for their benefit; see — 

' ‘Madhab Chandra v. Sarat Kumari Debi’, 15 Cal 
W. N. 126 (E). See also — ‘Gopal Jieu Thakur v. 
-Radha Binod’, AIR 1925 Cal 996 (F). 

The lower appellate court appears to have made 
light of the fact that the name of the deity was 
not mutated in the Khasmahal office for a long 
time as, in its opinion, the right of the deity was 
complete when the endowment was created. But 
it has again & again been laid down that if the dedi¬ 
cation is alleged to be oral & is not followed by muta¬ 
tion of names and no accounts are produced to 
show how the rents and profits and the income of 
the dedicated property were used, the inference 
would be that there was no complete divestment 
■ of ownership, see — ‘Harihar Prasad v. Guru- 
granth Sahib’, AIR 1930 Pat 610 (G). 

(9) My conclusions therefore are: that till some¬ 
time after the attachment before judgment was 
effected in September, 1934 there can be said to be 
no evidence of any dedication or appropriation of 
the income of the dedicated property for the ser¬ 
vice of the deity (defendant No. 1); that the trust 
deed, Ext. F does not, by itself, create any title in 
the deity and that accordingly the recitals in the 
'deed are not sufficient to prove the alleged dedi- 
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cation; that the non-production of the accounts, 
which are alleged to have been kept, is a strong 
factor going against the case set up by the defen¬ 
dants : that there is a singular lack of documentary 
evidence to show that the defendants ever divest¬ 
ed themselves of their interest in the property 
and the oral evidence relied on by the Courts be¬ 
low is of such vague and loose character that it 
is unsafe to act upon it. I would, therefore, hold 
that defendant No. 1 has failed to prove his title 
and that the plaintiffs are entitled to have the 
suit properties sold with a view to satisfy the de¬ 
cree obtained by them against the judgment-deb¬ 
tors. 

(10) In the result, the appeal succeeds, the judg¬ 
ment and decree of the lower appellate court are 
set aside and the plaintiffs shall be granted a de¬ 
cree as prayed for in the plaint with costs 
throughout. 

(11) NARASIMHAM, J. I agree. 

B/V.S.B. Appeal allowed. 
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PANIGRAHI C. J. (30-3-1954) 

Mukunda Pradhan and another, Appellants v. 
Krupasindhu Panda and another, Respondents. 

Second Appeal No. 170 of 1950, from decision 
of Sub. J., Cuttack, D/- 7-12-1949. 

(a) Civil P. C. (1908), S. 11, Explanation 5, O. 
2, R. 2, O. 20, R. 12 — First suit for possession, 
second for mesne profits. 

The claim for mesne profits which accrues 
from the date of the sale deed in favour of 
the plaintiff to the date of institution of 
the suit for possession arises out of the same 
cause of action. But it can hardly be said that 
the claim for mesne profits subsequent to the 
institution of the suit also arises before the 
suit was instituted. A subsequent suit for 
future mesne profits is not barred either un¬ 
der S. 11 or under O. 2, Rule 2 as the claim 
for future mesne profits arises subsequent to 
the suit for possession and not at the date 
when the suit was instituted. Order 20, R. 

12, is permissive in nature and casts no obli¬ 
gation on the Court to direct an enquiry. 
Where therefore the decree is silent a second 
suit is not barred. 

The expression “relief claimed” used in 
Explanation 5 to S. 11 refers to a relief 
which the Court is bound to grant and not 
to one which it is discretionary for the 
Court either to grant or not to grant. In 
other words, it must form part of the relief 
claimed in the plaint, that is, something 
which the plaintiff can claim as of right and 
something included in his cause of action. 
The word “relief” occurring in Explanation 
5 does not include reliefs such as mesne pro¬ 
fits accruing after the institution of the 
suit as to which no cause of action has then 
arisen, but which the Court has been em¬ 
powered to grant. 

Further, Explanation 5 should be read 
along with the parent S. 11. Where in the 
plaintiff’s earlier suit there was a decree 
ex parte, there was no issue raised as to 
the right of the plaintiff to claim such 
mesne profits or as to the quantum to which 
he might be entitled and all that appears 
from the record is that he prayed for an 
enquiry and the decree is silent with regard 
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to the relief claimed it cannot be said that 
the issue has been tried and decided in the 
earlier suit. Hence neither O. 2, R. 2, nor Ex¬ 
planation 5 to S. 11 constitutes a bar to the 
subsequent suit for mesne profits. Case law 
discussed. (Paras 3, 4, 5) 


Anno: C. P. C., S. 11 N. 100, 125; O. 2 R. 2 
N. 24; O. 20 R. 12 N. 13. 

CASES REFERRED : . Paras 

<A) (V13) AIR 1931 PC 229: 134 Ind Cas 
654 (PC) 2 

<B) (V2) AIR 1915 Mad 1132: 26 Ind Cas 
622 3 

<C) (V18) AIR 1931 Pat 1: 130 Ind Cas 
785 3 

<D) (V7) AIR 1920 Bom 39: 44 Bom 954 3 

<E) (1851) 133 ER 672: 11 C3 755 3 

(F) (V5) AIR 1918 All 412: 40 All 292 3 

(G) (V5) AIR 1918 Mad 484: 41 Mad 188 

(FB) 3, 4 

(H) (V12) AIR 1925 Pat 145: 80 Ind Cas 

710 3 

<I) (’90) 17 Cal 968 3 

(J) (’95) 19 Bom 532 3 

(K) (’99) 21 All 425: 1899 All WN 153 

(FB) 3 

<L) (’05) 15 Mad LJ 462 (FB) 3 

<M) (’75) 2 Ind App 219: 15 Beng LR 
383 (PC) 3 

(N) (V16) AIR 1929 Cal 566: 57 Cal 381 4 

(O) (V24) AIR 1937 Mad 46: 71 Mad LJ 

677 4 


S. C. Das, for Appellants; S. K. De, for Res¬ 
pondents. 

JUDGMENT: This second appeal raises an 
interesting point which has led to some divergence 
of opinion. The plaintiff-respondent purchased 
two plots, No. 1227 and No. 1712, and brought a 
suit O. S. No. 298 of 1943 in the Court of the 2nd 
Munsif, Cuttack, for recovery of possession of the 
same from the defendants who had trespassed upon 
the suit lands. In that suit he had prayed for sub¬ 
sequent mesne profits till recovery of possession. 
The suit was decreed ex parte and the decree 
directed that the plaintiff should be put in posses¬ 
sion of the disputed properties, but contained no 
directions with regard to the claim for future 
mesne profits. In execution of the decree the plain¬ 
tiff took delivery of possession of the disputed 
plots through Court, on 7-8-1946 and on 31-1-1947. 
Thereafter, he filed another suit for mesne profits, 
from the date of institution of the suit till the 
date of delivery of possession. The defendants con¬ 
tended that the second suit was barred under 0.2, 
R. 2 as well as under Explanation 5 to S. 11, Civil 
P. C. Both the courts below have overruled the 
contention, and the point for decision is whether 
the plea taken by the defendants should be up¬ 
held. 

(2) The plaint in the earlier suit has not been 
exhibited, but it appears from Ext. 4, the certified 
copy of the decree in that suit (O. S. 298 of 1943) 
that no direction had been given with regard to 
the ascertainment of the mesne profits. The 
decree is silent about it. But it is clear that if 
the plaintiff was bound to include this claim for 
subsequent mesne profits in his earlier suit, the 
second suit out of which the present second appeal 
arises must be held to be barred by the provisions 
of O. 2, R. 2 of Civil P. C. That rule lays down 
that every suit shall include the whole of the 
claim which the plaintiff is entitled to make in 
respect of the cause of action and is intended 
to deal with the vice of splitting the cause of 
action. 


It provides that the suit must include the whole 
of any claim which the plaintiff is entitled to make 
in respect of any cause of action on which he 
sues, and that if he omits (except with the leave 
of the Court) to sue for any relief to which his 
cause of action would entitle him, he cannot 
claim it in a subsequent suit. The object of this 
salutary rule is doubtless to prevent multiplicity 
of suits. See — ‘Naba Kumar v. Radheshyam’, AIR 
1931 PC 229 (A). The question, therefore, is whe¬ 
ther the plaintiff was entitled to the claim which 
he now makes when he filed the first suit, and 
whether that claim arose out of the cause of ac¬ 
tion upon which the earlier suit was founded. 

(3) There can be no doubt that the claim for 
mesne profits which accrued from the date of the 
sale deed in favour of the plaintiff to the date of 
institution of the suit arose out of the same cause 
of action. But it can hardly be said that the claim 
for mesne profits subsequent to the institution 
of the suit also arose before the suit was insti¬ 
tuted. 

Order 20, Rule 12 of the Civil Procedure Code 
provides the rule as to what the Court may do 
in a suit for possession and mesne profits. That 
rule is as follows: 

“12.(1) Where a suit is for recovery of possession 
of immovable property and for rent or for mesne 
profits, the Court may pass a decree 

(a) for possession of the property, 

(b) for the rents or mesne profits which have 
accrued on the property during a period prior 
to the institution of the suit or directing an 
enquiry as to such rents or mesne profits, 

(c) directing an enquiry as to rents or mesne 
profits from the institution of the suit until— 

(i) delivery of possession; 

(ii) relinquishment of possession by the judg¬ 
ment-debtor with notice to the decree-holder 
through court; or 

(iii) the expiration of three years from the 
date of the decree, whichever event first oc¬ 
curs; 

and 

(2) Where an enquiry is directed under clause 
(b) or clause (c), a final decree in respect ox 
the rents or mesne profits shall be passed in 
accordance with the result of such enquiry.” 

It will be seen that all the reliefs which the 
Court is empowered to grant in a suit for posses¬ 
sion are enumerated in Rule 12. The word “may” 
used in the Rule would seem to indicate that it 
was discretionary with the Court to grant the 
prayer of the plaintiff with regard to mesne pro¬ 
fits from the institution of the suit until delivery 
of possession to the decree-holder, or the expira¬ 
tion of three years from the date of the decree, 
whichever event first occurs. But it has been held in 
some cases that the power of the Court to direct 
an enquiry into future mesne profits has been 
placed precisely on the same footing as the power 
of the Court to pass a decree for possession, or 
for past mesne profits. There is nothing to indi¬ 
cate that the one relief is more a matter of dis¬ 
cretion and less of right than the other. See — 
‘Ramaswami Iyer v. Sri Rangaraja Iyengar’, AIR 
1915 Mad 1132 (B) and the dictum of Das J. in 
— ‘Haranandan Rai v. Bahrain Prasad’, AIR 1931 
Pat 1 (C) at p. 11. See also — ‘Atmaram Bhaskar v. 
Parasram’, AIR 1920 Bom 39 (D). 

According to this view the word “may” used 
in R. 12 of O. 20 has a compulsory force even if, 
ordinarily, it is an enabling word. It confers 
a power on the Court to use that power when 
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occasion arises and in such circumstances the Court 
is bound to exercise that power if that would avoid 
a multiplicity of suits. It has accordingly been 
held that the power should be exercised on all 
occasions on which the successful claimant esta¬ 
blishes his right on merits. This view follows 
the well-known principle laid down in — ‘Macdou- 
g-all v. Patterson’, (1351) 138 ER 672 (E) that where 
a statute confers an authority to do a judicial act 
in certain cases, it is imperative on those so autho¬ 
rised, to exercise the authority when the case 
arises and its exercise is duly applied for by a 
party interested and having the right to make the 
application. But so far as the interpretation of 
Rule 12 is concerned there is abundant authority 
for the contrary view in several reported decisions 
of the High Courts where it has been held that the 
word “may” has no such compulsory force and 
that it is still discretionary with the court whether 
or not to grant the relief for future mesne pro¬ 
fits. 

When different claims are dealt with in one rule 
under various sub-sections, the fact that the word 
“may” should be construed as “shall” in respect 
of one of the sub-sections owing to the nature 
of the claim which it deals with, does not neces¬ 
sarily mean that the word cannot be construed 
in its ordinary sense as regards the other clauses. 
See—‘Mohammed Ishaq Khan v. Mohammed Rus- 
tom Alikhan’, AIR 1918 All 412 (F); —‘Doraiswami 
Iyer v. Subramania Iyer’, AIR 1918 Mad 484 (FB) 
(G). In — ‘Ramjanam Singh v. Khub Lai’, AIR 
1925 Pat 145 (2) (Hj it was held that a subsequent 
'suit for mesne profits is not barred either under 
Is. 11 or under O. 2, R. 2 of the Civil P. C. as the 
claim for future mesne profits arises subsequent 
to the suit for possession and not at the date 
when the suit was instituted. It has also been 
held that O. 20, R. 12, Civil Procedure Code is 
permissive in nature and casts no obligation on 
the Court to direct an enquiry. Where therefore 
• the decree is silent a second suit is not barred. 
This decision was followed in — ‘AIR 1931 Pat 
1 (C)’ by Wort J. to whom the matter was referr¬ 
ed on a difference of opinion between Fazl Ali 
and Das JJ. 

The consensus of opinion among the several 
High Courts is that where a decree for possession 
is silent as regards the mesne profits which had 
accrued between the dates of institution of the 
suit and delivery of possession, a separate suit 
will lie for subsequent mesne profits: See — Mon 
Mohun v. Secy of State’, 17 Cal 968 (I); Bhivrao 
v. Sitaram’, 19 Bom 532 (J); ‘Ram Dayal v. Madan 
Mohan Lai’, 21 All 425 (FB) (K); and ‘Kuppu- 
swamy v. Venkataramier’, 15 Mad LJ 462 (FB) (L) 
— which are all cases decided under the old Code. 
But even prior to these decisions the Judicial 
Committee had accepted that construction as the 
settled law in — ‘Sadasiva Pillai v. Ramalinga 
Pillai’, 2 Ind App 219 (PC) (M). 

(4) It was then argued that irrespective of the 
provision contained in O. 2, R. 2, Civil P. C. s. 11, 
Explanation 5, constitutes a bar to the maintain¬ 
ability of the second suit. Section 11, Explana¬ 
tion 5 says: 

“Any relief claimed in the plaint which is not 
expressly granted by the decree shall, for the 
purpose of this section, be deemed to have been 
refused.” 

The main argument advanced in support of the 
view taken in the latter group of decisions cited 
above is that the mesne profits that accrue subse¬ 
quent to the institution of the suit formed no 
part of the cause of action on which the plain- 
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tiff comes to court, and therefore, the plaintiff 
cannot as a matter of right claim any decree for 
such mesne profits, except by filing another suit 
for that purpose. 

It is, therefore, argued for the respondent that 
before this relief is barred under Explanation V 
to Section 11, Civil Procedure Code it must be 
shown that the relief claimed is one which the 
Court was bound to grant and not one which was 
discretionary for the Court to grant. Under the 
old Code, a subsequent suit for mesne profits was 
not barred and there does not appear to be any 
reason why it should be barred under the present 
Code. The expression “relief claimed” used in 
Explanation 5 to S. 11 refers to a relief which the 
Court is bound to grant and not to one which it is 
discretionary for the Court either to grant or not to 
grant. In other words, it must form part of the 
relief claimed in the plaint, that is, something 
which the plaintiff can claim as of right and 
something included in his cause of action. If the 
cause of action is established then the Court has 
no discretion to refuse. 

This view was given expression to by Wallis 
C. J. in ‘AIR 1918 Mad 484 (F.B.) (G)\ and his 
Lordship observed that the word “relief” occurring 
in Explanation 5 did not include reliefs such as 
mesne profits accruing after the institution of the 
suit as to which no cause of action had then 
arisen, but which the Court has been expressly 
empowered to grant, and was followed by Fazl 
Ali J., in ‘AIR 1931 Pat 1(C) at p. 11’. See also 
— ‘Bipul Behari v. Nikhil Chundra’, AIR 1929 Cal 
566 (N), and in — ‘In re Kantheeswaram E. Koil’, 
AIR 1937 Mad 46 (O). 

(5) Furthermore, it appears to me that Expla-f 
nation 5 should be read along with the parent 
S. 11, which says that no Court shall try any suit! 
or issue in which the matter directly and sub¬ 
stantially in issue has been directly and sub¬ 
stantially in issue in a former suit between the 
parties. In the plaintiff’s earlier suit, where there 
was a decree ex parte, there was no issue raised as 
to the right of the plaintiff to claim such mesne 
profits or as to the quantum to which he may be 
entitled. All that appears from the record is that 
he prayed for an enquiry and the decree is silent 
with regard to the relief claimed. In these 
circumstances it cannot be said that the issue 
had been tried and decided in the earlier suit. 

I have therefore, arrived at the conclusion that 
neither O. 2, Rule 2, nor Explanation 5 to Section 

II of the Civil Procedure Code constitutes a bar 
to the present suit. 

(6) The appeal fails and is dismissed with 
costs. 

B/D.H.Z. Appeal dismissed. 
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NARASIMHAM AND MOHAPATRA JJ. (26-3-1954) 

V. V. Rama Rao and others, Petitioners v. Bhavan 
Narayan Rao, Opposite Party. 

Civil Revn. No. 44 of 1952, (Analogous to M. A. 
No. 104 of 1951 and C. R. No. 71 of 1952), from 
order of Sub.-J., Berhampur, D/- 3-3-1952. 

(a) Civil P. C. (1908), S. 2(11) and O. 22, R r - * 
and 3 — Right to sue in personal action b) 
Hindu widow. 

The plaintiff, K’s widow, brought a suit for 
declaration that she was entitled to the 
schedule properties and to enjoy them P e 
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fully and without any interference from the 
defendants and for a permanent injunction 
restraining defendants 1 to 3 from interfering 
with her peaceful possession and the enjoy¬ 
ment of the said properties. The substance 
of the plaintiff’s allegations was as follows: 
Her husband K had executed a registered 
partition deed in respect of all the joint family 
properties which were divided in three equal 
shares — Sch. A properties falling to K’s share 
and Schs. B and C properties falling to shares 
of K’s two sons, defendants 1 and 4 respec¬ 
tively. Subsequently, K executed a will in 
respect of A schedule properties •which had 
fallen to his share bequeathing a life interest 
in favour of the plaintiff and after her death 
defendants 1 and 4 were to get absolute inte¬ 
rest in those properties according to the sche¬ 
dule attached to the will. The plaintiff alleg¬ 
ed that her right to enjoy the properties on 
the basis of life interest created under the 
will was being disturbed by defendant 1 and 
his two sons defendants 2 and 3. Defendant 1 
contested the suit repudiating the partition 
deed as well as the will while defendant 4 
.supported the plaintiff’s case. During the pen¬ 
dency of the suit, the plaintiff-widow died 
and defendant 4 sought leave to continue the 
suit as the legal representative of the deceased 
plaintiff. 

Held that the right to sue based on the life in¬ 
terest created by the will lapsed along with the 
life interest of the plaintiff and did not sur¬ 
vive after the plaintiff's death and therefore, 
the suit abated. Defendant 4 could not be 
held to be the legal representative of the de¬ 
ceased plaintiff and therefore was not entitled 
to continue the suit which was purely brought 
for the personal benefit of the plaintiff and 
not in a representative character. If defen¬ 
dant No. 4 was io be substituted as the legal 
representative of the original plaintiff the iden¬ 
tity of the reliefs in the original plaint could 
not be maintained inasmuch as even on the 
case made out in the plaint itself on the death 
of the widow defendants 1 to 3 would be en¬ 
titled to some properties in suit in their abso¬ 
lute rights. AIR 1915 PC 124; 23 Cal 636; 33 All 
15; AIR 1916 Mad 611: AIR 1953 Mad 869; 
AIR 1949 Mad 379, Distinguished; AIR 1929 
Mad 524, doubted and distinguished. 

(Paras 5, 6, 8, 13) 

Anno; C. P. C., O. 22, R. 1, N. 5, 15; O. 22, R. 3, 
N. 10. 

(b) Hindu Law — Widow — Widow’s estate and 
life estate — Difference. 

Dicta : The conception of a limited owner 
of a widow’s estate under the Hindu law is 
different from a life interest holder. A Hindu 
widow, daughter or mother, inheriting the 
property of her husband or father or son, as 
the case may be. has absolute right of dis¬ 
posal of the property for legal necessity while 
a mere life estate holder under a will has 
n °t. (Para 15) 

CASES REFERRED : Paras 

'(A) (V2) AIR 1915 PC 124: 38 Mad 406 (PC) 9 17 

(B) (’96) 23 Cal 636 ’ io 

(C) (’ll) 33 All 15: 7 Ind Cas 97 11 

(D) (V3) AIR 1916 All 34: 38 All 111 11 

(E) (V3) AIR 1916 Mad 611: 39 Mad 382 ll 

(F) (V16) AIR 1929 Mad 524: 115 Ind Cas 831 14 

(G) (V40) AIR 1953 Mad 869: 1953-2 Mad LJ 88 15 
<H) (V36) AIR 1949 Mad 379: 1948-2 Mad LJ 211 16 


H. Mohapatra and K. S. R. Murty, for Peti¬ 
tioners; D. Narasaraju and P. V. B. Rao, for Op¬ 
posite Party. 

MOHAPATRA J. : 

This civil revision is against an order of the 
Subordinate Judge of Berhampur allowing defen¬ 
dant no. 4 to be substituted as the legal repre¬ 
sentative of the deceased plaintiff in Title Suit 
No. 29 of 1951 in the Court of the Subordinate 
Judge of Berhampur. The original plaintiff who 
died on 22-11-1951 was the widow of late Varada 
Kameshwar Rao Naidu Garu. The first defen¬ 
dant Varada Vizaya Rama Rao is the first son 
of the said Kameswar Rao & the fourth defendant 
Varada Bhavan Narayan Rao is his second son. De¬ 
fendants 2 and 3 (Varada Venkatakameswar Rao & 
Varada Venkateswar Rao) are the two sons of 
defendant no. 1. The widow of Kameswar Rao 
(the plaintiff, Varada Mahalakshmi Amma> 
brought this suit on 7th May, 1951 on the follow¬ 
ing allegations : 

“The joint family consisting of the father, the 
two sons (defendants 1 and 4;, the two grand¬ 
sons (defendants 2 and 3) and the widow (the 
plaintiff) owned extensive properties. Kame¬ 
swar Rao having felt that he could no longer 
continue to manage the extensive properties 
considered that during his life time a partition 
of the joint family properties was necessary in 
the best interest of the joint family and even¬ 
tually, in exercise of his powers as the father- 
manager of the joint family, effected a parti¬ 
tion of the joint family properties in three equal 
shares in a just and equitable manner after 
making a small provision for his twelve grand¬ 
daughters. The partition-deed was executed on 
24-4-1949 and registered on 9th May, 1949. 

Of the said partition-deed, the properties des¬ 
cribed in Schedule A of the deed were allotted 
to Kameswar Rao, the properties mentioned in 
Schedules B and C of the said deed were respec¬ 
tively allotted to the first and the fourth defen¬ 
dants. According to the plaintiff the two sons had 
consented to the said partition even though it was 
executed by the father alone. On 15th August 
1949, Varada Kameswar Rao executed a Will 
whereby he bequeathed all the immovable pro¬ 
perties that were allotted to his share in the 
partition referred to above to his wife, that is, 
the plaintiff, for life and after her to' the first 
and the fourth defendants absolutely. The first 
defendant would be entitled to absolute rights 
in respect of the properties described in 
Schedule of the Will and the fourth defendant 
would be entitled to absolute rights in respect 
of the properties described in Schedule of the 
Will. 

By the said Will. Kameswar bequeathed all 
his movable properties to the plaintiff, that is 
the widow, absolutely with a legacy of Rs.’ 
35.000/-. It is to be mentioned here that the 
movables are not the subject matter of the pre¬ 
sent suit. Kameswar died on 26-11-1949 and the 
Will was shown to the respectable people pre¬ 
sent on the eleventh day of his death; a copy 
of the Will was also given to the first defendant 
Thereai'tei the Will was presented for registra¬ 
tion and was registered after necessary enquiry. 

(2) The plaintiff’s further allegation was that 
after the death of her husband she was entitled 
to a life interest in respect of the properties be¬ 
queathed to her by her husband; the Will having 
been accepted and given effect to by defendants 
1 and 4, they (defendants 1 and 4) had absolutely 
no interest in the properties bequeathed in her 
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favour which are the subject matter of the pre¬ 
sent suit during her life time; that she was also 
in exclusive possession and enjoyment of the suit 
properties in her own right; but defendant No. 1 
was approaching her (.the plaintiff) and the 4th 
defendant several times to get the partition made 
by the father annulled, but his request to that 
effect was definitely refused and thereafter defen¬ 
dants 1 to 3 had been attempting to forcibly tres¬ 
pass on the suit properties by means of false 
propaganda and threats and had been trying to 
win over the tenants and collect rents from them. 
The widow-plaintiff therefore brought the present 
suit praying for the following reliefs: 

“(a) declaring that the plaintiff is entitled to the 
properties described in Schedule X hereto attach¬ 
ed and to enjoy them peacefully and without 
any interference by the defendants. 

(b) granting a permanent injunction restrain¬ 
ing the defendants 1 to 3 from interfering with 
the peaceful possession and enjoyment of the 
plaintiff of the properties described in Schedule 
X; 

(c) awarding to the plaintiff the costs of the 
suit; and 

(d) granting such further or other relief as the 
Hon'ble Court deems fit under the circumstan¬ 
ces of the case.” 

(3) Defendant No. 4 filed written statement 
supporting the case of the plaintiff and ultimately 
stating that he had no objection to the granting 
of the reliefs prayed fori by the plaintiff. Defen¬ 
dant No. 1 is contesting the suit by repudiating 
the alleged deed of partition and the Will. It is 
to be noted here that the present defendant No. 2 
has filed a suit for partition of all the joint fami¬ 
ly properties in the Court of the Subordinate 
Judge of Srikakulam in the State of Madras as 
there are considerable properties also within the 
State of Madras. The plaintiff (widow) having 
died on 22-11-1951, defendant No. 4, that is, the 
second son of late Kameswar Rao, filed a petition 
for continuing the suit after being substituted as 
the legal representative of the widow (the plain¬ 
tiff). The learned Subordinate Judge having 
allowed the petition filed by defendant no. 4 by 
his order dated 3-3-1952, the present civil revision 
has been filed against the said order. 

(4) The main question for determination is whe¬ 
ther after the death of the plaintiff (Varada 
Mahalakshmi Amma) the right to sue survives 
and if the right to sue survives, is defendant 
no. 4 the legal representative of the plaintiff to 
be substituted in her place and is he to be allow¬ 
ed to continue the suit in that capacity? The 
relevant provisions of law are contained in 
Order 22, Rr. 1 and 3 and the definition of the 
word ‘legal representative” contained in S. 2(11) 
of the Civil Procedure Code. Order 22, R. 1 runs 
thus : 

“The death of a plaintiff or defendant shall not 
cause the suit to abate if the right to sue 
survives.” 

Rule 3 is as follows : 

“Where one or two or more plaintiffs dies and 
the right to sue does not survive to the sur¬ 
viving plaintiff or plaintiffs alone, or a sole 
plaintiff or sole surviving plaintiff dies and the 
right to sue survives, the Court, on an appli¬ 
cation made in that behalf, shall cause the legal 
representative of the deceased plaintiff to be 
made a party and shall proceed with the suit.” 

Section 2(11) runs as follows : 

“ ‘Legal Representative’ means a person who in 
law represents the estate of a deceased person, 


and includes any person who intermeddles with 

the estate of the deceased and where a party 

sues or is sued in a representative character 

the person on whom the estate devolves on 

the death of the party so suing or sued.” 

(5) On a plain reading of the above provisions, 
it appears to be clear to us that two conditions 
must be satisfied before defendant no. 4 can be 
allowed to continue the suit in the place of the 
original plaintiff, namely, firstly, that the right 
to sue as disclosed in the plaint survives even 
after the death of the widow; and secondly, that 
defendant no. 4 is the legal representative of the 
deceased plaintiff within the meaning of Sec¬ 
tion 2(11), Civil Procdure Code. After a careful 
reading of the plaint as a whole, we are definitely 
of the view that the right to sue is based upon 
the life interest that the widow got by virtue of 
the Will dated 15-8-1949 by the late Kameswar 
Rao. 

The substance of the plaintiff’s allegations is 
that all the properties are joint family properties 
which were divided into three equal shares by 
the partition-deed dated 24th April, 1949 Sche¬ 
dule A falling to the share of late Kameswar 
(plaintiff’s husband) and Schedules B and C to 
the shares of the two sons (defendants 1 and 4). 
Kameswar executed a Will in favour of the 
widow (Mahalakshmi Amma) and bequeathed life 
interest in her favour and provided further that 
after her (widow’s) death defendant no. 1 would 
get absolute interest in respect of one schedule and 
defendant no. 4 would get absolute interest in 
respect of the other. 

It is on the basis of this bequest of late Kame¬ 
swar Rao that the plaintiff’s life interest was 
created and the further cause of action for the 
suit arose as her right to enjoy the properties was 
being disturbed by defendants 1 to 3. She there¬ 
fore prayed for declaration of her right to enjoy 
the suit properties peacefully and without any in- 

by the defendants and further for a 
permanent injunction restraining defendants 1 to 
3 from interfering with her peaceful possession 
and enjoyment. On her death, the right on the 
basis of which she brought the present action, that 
is, her life interest by virtue of the Will, has 
lapsed, and further that on her very case and 
according to the provisions of the Will itself, 
defendants 1 and 4 are entitled to absolute inte¬ 
rests in the suit properties. It is therefore clear 
to us that the right to sue of the widow does not 
survive and the suit would abate. 

(6) The difficulty seems to be obvious if we 
consider the reliefs sought for in the plaint itself. 

If defendant no. 4 is substituted in the place of 
the widow, he cannot certainly on the very case 
disclosed in the plaint be entitled to a declaration 
that he is entitled to the properties described in 
the schedule and to enjoy them peacefully and 
without interference by the defendants. Further 
defendant No. 4 being substituted as the plaintiff 
cannot be granted a permanent injunction against 
defendants 1 to 3 from interfering with his 
peaceful possession and enjoyment of the pro¬ 
perties described in the plaint. This is mani¬ 
festly for the reason that defendant No. 1 is also 
entitled to absolute right in respect of a sub¬ 
stantial portion of the plaint properties according 
to the case of the plaint itself. It is further clear 
that the life interest on the basis of which the 
w T idow had claimed the reliefs had lapsed ana 
that defendant No. 4 is entitled to absolute righ 
only in respect of some portion of the plain 
properties. 
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(7) A further anomalous position will arise by 
allowing defendant No. 4 to be substituted in the 
place of the deceased plaintiff in the present 
suit. In this connexion, we will refer to the 
allegations made in paragraphs 12 and 21 (a) of 
the plaint. In paragraph 12, the widow had stated 
that: 

“It is obvious that the 1st defendant and his 
sons ‘and defendant No. 4* and his sons have 
absolutely no right to the properties bequeathed 

to the plaintiff by the Will dated 15-8-1949. 

which she has been in exclusive possession and 
enjoyment in her own right.” 

It is clear from this paragraph that her allega¬ 
tion regarding the title to the properties is as 
much against the 1 st defendant as against the 
4th defendant. On the basis of this allegation, 
she had prayed for her right to enjoy the pro¬ 
perties peacefully and without any interference 
*by the defendants’. How can the defendant 
against whose title the plaintiff had made equal 
allegations and had also prayed for a relief 
against that defendant, be substituted in the 
place of the plaintiff to continue the suit as it 
was brought. 

( 8 ) It is clear to us, therefore, that the right 
to sue lapses along with the lapse of the life 
interest of the original plaintiff, the widow, and 
further that the 4th defendant cannot be called 
as a legal representative as defined in Cl. (11) 
to S. 2, Civil P. C. The 4th defendant does not 
in law represent the estate of the deceased plain¬ 
tiff which being a life interest has lapsed. Neither 
is he any person who intermeddles with the 
estate of the deceased. The 4th defendant does 
not satisfy the condition of the last clause which 
was very much emphasised by the learned counsel 
for the opposite party as the suit brought by the 
plaintiff was not in a representative character. 

While bringing the suit on the basis of her life 
interest which she obtained by virtue of the Will 
she had not brought the suit for the benefit of 
defendant No. 4 who is one of the remaindermen. 
The suit was purely for the personal benefit of 
the plaintiff alone inasmuch as she wanted her 
enjoyment of the properties not to be disturbed 
or interfered with. 

(9) Mr. Narasaraju, appearing on behalf of the 
opposite party, has relied upon several decisions 
in support of his contention that in the present 
case the right to sue does survive and that defen- 
dant No. 4 ought to be allowed to continue the 
suit in order to avoid multiplicity of suits. His 
main contention is that both the plaintiff and 
defendant No. 4 rely upon the validity of the 
partition deed and the Will which are being 
repudiated by defendants 1 to 3. The main pur¬ 
pose of the suit is to avoid the ‘common danger’ 
of the plaintiff and defendant No. 4 on the two 

title-deeds, that is, the deed of partition and the 
Will. 

He has first placed before us a decision of their 
Lordships of the Privy Council reported in — 
‘Venkatanarayan Pillai v. Subbammal’, AIR 1915 
PC 124 (A). There, Venkatanarayan brought a 
suit to obtain a declaration that the adoption of 
defendant No. 2 by Subbamal (defendant No. 1) 
that is, the widow of the last male owner, was 
invalid and did not affect the plaintiff’s rever¬ 
sionary interest in the ancestral estate of one 
Venkatakrishna, the deceased last male owner 
Venkatanarayana, that is, the plaintiff in the 
suit, who claimed to be the presumptive rever¬ 
sioner of the last male owner (Venkatakrishna) 
died during the pendency of the appeal before 
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their Lordships of the Privy Council whereupon 
the petitioner Kuppasarni Pillai (another rever¬ 
sioner) applied to be substituted in the place of 
the deceased appellant Venkatanarayana and for 
leave to prosecute it. 

Indeed it is a very well settled principle of law 
that suit of this nature brought by the presump¬ 
tive reversioner is a representative one not for 
the personal benefit of the presumptive rever¬ 
sioner but will enure to the benefit of the actual 
reversioner who will succeed to the estate on the 
death of the widow 7 . The presumptive reversioner 
in such a case represents all the reversioners, and 
their Lordships of the Privy Council observed: 

“The right to sue is based on the danger to the 
inheritance common to all the reversioners 
which arises from the nature of their rights 
and the act complained of is to their common 
detriment, just as the relief sought for is for 
their common benefit.” 

Such being the right to sue in cases of rever¬ 
sionary suits, their Lordships found that the right 
to sue survived to the other reversioners and did 
not die with the death of the presumptive rever¬ 
sioner. The two species of cases brought by the 
presumptive reversioner for declaring that an 
adoption had never taken place or was invalid 
or to set aside alienation by the widow on the 
ground that it was not for legal necessity and 
they are not binding on the reversioners are 
peculiar to Hindu law wherein the reversioner, 
even though he has merely a spes successionis, has 
given the right to sue for the avoidance of a 
common danger to the reversionary heir. The 
plaintiff in such a suit represents all the rever¬ 
sionary heirs to such an extent that if he obtains 
a decree he may himself be able to enjoy the 
benefit of the decree even though he may be 
living at the time of the death of the widow if 
there is a nearer heir to the last male owner. 

Such cases, to our mind, have no parallel to 
the case before us. We would further observe in 
this connexion that in this case their Lordships, 
while considering whether the next reversioner 
Kuppasarni could be deemed to be a legal repre¬ 
sentative within the meaning of S. 2 (11), Civil 
P. C., remarked: 

“The phraseology of sub-section 11 , in their Lord- 
ships’ opinion, is fairly open to the contention 
that the suit was brought by the deceased 
plaintiff as representing, in his reversionary 
right, the estate of the last male owner, and 
that on his death such right devolved on the 
petitioner.” 

The decision of their Lordships on the point 
depended on the representative character of the 
suit and the present suit is not one of that nature. 

(10) Mr. Narasaraju has drawn our attention tc 
another batch of cases where a Hindu widow 
enjoying her qualified interest in a deceased hus¬ 
band’s estate brings suit for recovery of posses¬ 
sion of certain items of property appertaining to 
the estate against trespassers and on her death 
the next heir to her husband is allowed to be 
substituted tc continue the suit on the basis of 
the position that the right to sue survives and 
the next heir is the legal representative to con¬ 
tinue the suit. The decision in this batch of cases 
is based upon the very well settled principle that 
a Hindu widow even though she takes in some 
respects a qualified interest in her husband’s 
estate ‘fully represents that estate’ and if the 
suit is conducted bona fide the succeeding heirs 
would be bound by the decision in that suit either 
in favour of the widow or against her. 
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In such a suit, it is manifest that the right to 
sue is not a personal one dying with the death 
of the widow. The right to sue being to recover 
the property of the deceased husband from the 
hands of a trespasser it survives on the death of 
the widow and a next heir who is entitled to 
succeed to the estate of the husband is also 
entitled to continue the suit to bring back the 
property from the hands of the trespasser. He 
relies upon a decision reported in — ‘Premmoyi 
v. Preonath’, 23 Cal 636 (B), where Iswari Dassi 
brought a suit as heir of her deceased husband 
and in which she had been wrongfully deprived 
by the defendants in the suit. She died while 
the suit was pending and the petitioners who 
were to be substituted were her daughters, the 
next reversionary heirs. Their Lordships allowed 
the petition for substitution observing that the 
widow had brought the suit as representing her 
husband’s estate and the next heirs being the 
legal representatives as the estate devolved on 
them on the death of the widow were entitled to 
pursue the suit. 

(11) The learned counsel for the opposite party 
cited another decision of the Allahabad High 
Court reported in — ‘Rikhai Rai v. Sheo Pujan 
Singh’, 33 All 15 (C). There the daughter of the 
last male owner brought a suit for possession of 
certain land on cancellation of a perpetual lease 
executed by her mother, that is, the widow of 
the last male owner, during her life time. The 
daughter died during the pendency of the suit on 
which the reversionary heir of the last male 
owner of the property in suit applied to be sub¬ 
stituted. Relying on the same principle, their 
Lordships had allowed substitution. 


In the case of — ‘Jadubansi Kuer v. Mahpal 
Singh’, reported in AIR 1916 All 34 (D), the 

unmarried daughter of the last male owner being 
the preferential heir brought a suit to recover 
possession of her father’s estate from the defen¬ 
dants on the allegation of their wrongful posses- 
sion. The three married sisters of the plaintin 
were also named as pro forma defendants in the 
suit. The plaintiff died during the pendency oi 
the suit The three married daughters on their 
application were transferred from the s^ray °f 
defendants to that of the plaintiffs. The trial 
Court dismissed the suit on the ground that the 
suit had abated by reason of the death of the 
original plaintiff. Relying upon the selfsame 
principle that the original plaintiff had repre¬ 
sented the estate of her father and as the ngnt 
to sue, that is, the right to recover the property 
from the hands of the trespassers survived the 
death of the plaintiff, the married daughters who 
were the next heirs as the legal representatives 
■were held entitled to continue the suit. 


Their Lordships had emphasised the position 
that in a suit of this nature if the suit was con¬ 
ducted bona fide the decision of the case would 
bind all the reversionary heirs of the last male 
owner and as such they ought to be allowed to 
continue the suit as representing the estate to 
recover it from the hands of the trespassers. 
‘Gandi Ramaswami v. Puramsetti Pedamunayya’, 
AIR 1916 Mad 611 (E) is another decision of the 


same kind. 


(12) The main distinguishing feature in this 
batch of cases is that the limited owner under 
the Hindu law brings a suit for recovery of posses¬ 
sion from the hands of the trespasser: the limited 
owner undoubtedlv represents the entire estate of 
the last male owner and the right to recover 
possession from the trespassers survives in favour 
of the man succeeding to the estate. 


In the present case, the remarkable feature is 
that the suit is not one to recover possession of 
the estate from the hands of the trespassers who 
are in wrongful possession of the properties. The 
suit was filed by the widow on the basis of her 
life interest and on her death these defendants 
are the persons who are entitled to the properties 
in either view of the case whether the partition 
deed and the Will are held to be invalid or 
otherwise. Even if the deed of partition and the 
Will go, these defendants will be entitled to the 
properties in suit by way of inheritance and 
survivorship as sons and grandsons of late Kame- 
swar and if the partition deed and the Will are 
held to be valid, defendants 1 and 4 would be 
entitled to the different items of properties sche¬ 
duled in the Will which covers the properties in 
dispute. So, if there be a dispute amongst the 
defendants themselves, the dispute has got to be 
settled in a separate suit the frame of which is 
bound to be entirely different. 

(13) Another remarkable feature which is com¬ 
mon to all the cases relied upon by Mr. Narasa- 
raju is this that wherever a proposed legal repre¬ 
sentative has been allowed to continue the suit, the 
frame of the suit remains completely unaffected 
and the reliefs sought for by the proposed legal 
representative are identical. In the present case, 
however, as we have indicated above, if defendant 
No. 4 is to be substituted as the legal represen¬ 
tative of the original plaintiff w T e cannot maintain 
the identity of the reliefs in the original plaint 
inasmuch as even on the case made out in the 
plaint itself on the death of the widow defen¬ 
dants 1 to 3 will be entitled to some properties in 
suit in their absolute rights. 

(14) The learned counsel for the opposite party 
drew our attention to a decision of Ramesam, J. 
sitting singly in the case of — ‘Subramania Pillai 
v. Venkatachalam Pillai’, AIR 1929 Mad 524 (F). 
In that case the original plaintiff w T as legatee 
under a Will. The Sub-Registrar and the District 
Registrar having refused to register the Will the 
plaintiff filed a suit for registration. During the 
pendency of the suit the plaintiff having died 
another legatee under the Will applied to be 
substituted and w r as allowed to continue the suit. 
Ramesam, J. observed that such a suit must be 
regarded as one filed in his representative capa¬ 
city as, if the Will was finally registered, all the 
legatees would get the benefit. 

Ramesam, J. further observed that the new 
plaintiff might not be the legal representative of 
the old one in respect of the specific rights but 
was to be deemed as legal representative only for 
the purpose of continuing the suit. With respect, 
we have got to observe that we doubt the correct¬ 
ness of the decision very much. Supposing the 
original suit brought by plaintiff No. 1, was 
decided against plaintiff No. 1, would the decision 
be binding on plaintiff No. 2 who claimed entirely 
different rights and different properties even 
though by virtue of the said Will when he was 
not a party to the suit itself? In any view that 
case has no bearing on the facts of the case 
before us. 

(15) Mr. Narasaraju, however, strongly relies 
upon a Single Bench decision of the Madras High 
Court reported in — ‘A. G. Ramiah Pillai v. 
Adhikesavalu’, AIR 1953 Mad 869 (G). In that 
case, the widow claimed life estate on the basis 
of a Will executed by the last male owner, that 
is, her husband Veeraswami Pillai. In that Will 
the further provision was that Veeraswami’s 
sister’s son would be entitled to absolute interest 
in the property on the death of the widow. The 
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widow brought a suit for recovery of possession 
of certain items of property and for mesne profits 
against the defendants on the allegation that they 
were absolute trespassers. On the death of the 
widow, the nephew who was entitled to absolute 
interest in the property as the remainderman 
filed a petition to be substituted in the place of 
the deceased widow and to be allowed to continue 
the suit. 

Krishnaswamy Nayudu, J. drawing a parallel 
from the suit instituted by a Hindu widow on 
the basis of Hindu widow’s estate to recover pos¬ 
session from a trespasser observed that even in 
the case of a widow claiming on the basis of a 
Will conferring life estate on her, the widow 
represents the estate completely. He observed: 

“In so far as the representation of the estate of 
a deceased person is concerned, there is no 
difference between a widow, who succeeds to her 
husband’s estate, or the sole life estate holder, 
who becomes entitled to possession of the pro¬ 
perty under the Will of the testator, here, her 
husband.” 

He further observed: 

“In this case, there is no question that the right 
to sue does survive to the respondent, as the 
suit is one for possession based on a Will under 
which both the widow and the respondent 
claim certain rights, the widow being entitled 
to possession during her lifetime, and after her 
death, the person who is entitled to possession 
would be the respondent and none else. The 
right to sue for possession has certainly survived 
to the respondent who has become entitled to 
possession after the death of the widow.” 

We propose not to express an opinion on the 
question how far a person in possession of the 
property on the basis of a life interest conferred 
on him by the last testament of the previous 
owner of the property can represent the estate 
completely and how far in a suit of that nature 
.the decision will serve as a res judicata against 
the remaindermen. We will only observe that the 
conception of a limited owner of a widow’s estate 
under the Hindu law is different from a life 
interest holder. A Hindu widow, daughter or 
mother, inheriting the property of her husband or 
father or son, as the case may be, has absolute 
right of disposal of the property for legal neces¬ 
sity while a mere life estate holder under a Will 
has not. But we may dispose of the decision 
cited above on the ground that it is clearly dis¬ 
tinguishable from the present case. 

In the present case, it passes our comprehension 
how the widow in bringing a suit against both 
defendants 1 and 4 making allegations against the 
present title of both of them and seeking reliefs 
for declaration of her rights to peaceful enjoy¬ 
ment without interference by both of them, can 
be said to represent the interest of defendant 
No. 4 in the suit. In the case before us, it is not 
a mere suit for recovery of possession from the 
trespassers which would be equally available to 
the remainderman after the death of the widow. 
This is a suit against the remaindermen them¬ 
selves and on the death of the widow on the Will 
itself the defendants would be entitled to absolute 
rights in respect of different items of the property 
and an entirely different situation arises. Defen¬ 
dant No. 4 cannot continue the suit exactly with 
the same reliefs. 

(16) Another Bench decision of the Madras 
High Court which is also strongly relied upon by 
Mr. Narasaraju is the case of — ‘Narayanswami 
V. Parvati Bai\ reported in AIR 1949 Mad 379 
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(H). In that case the father and the sons had 
separated and had independent titles on the basis 
of the same deed of settlement. In a previous 
suit, the father was a party claiming title on tho 
basis of the deed of settlement. In the subsequent 
suit the children claimed their separate and in¬ 
dependent titles on the basis of the same deed ofl 
settlement. It was contended that the decision in 
the previous suit to which the father alone was 
a party would bar as a res judicata to the present? 
suit. 

Kunhi Raman, J. while sitting singly in the 
original side disposed of the suit negativing the 
contention of res judicata on the ground that 
there were two distinct rights in the case — one 
right conferred on the parents of the plaintiffs- 
children and the other on the plaintiffs themselves 
and therefore it could not be said that there was 
a private right common to themselves and others. 
This finding of Kunhi Raman, J. was set aside in 
the judgment of Rajamannar, Officiating Chiefi 
Justice (as he then was) sitting with Mack, J. 
They observed: 

‘‘With due respect to the learned Judge we are 
of opinion that he overlooked the fact that in 
this case both the plaintiffs and their parents 
rely on the same settlement deed as the source 
of their title. In the prior case the parents 
relied upon the deed and in the present case 
the children rely upon the same deed. We think 
on principle the parents of the plaintiffs in the 
prior case must be deemed to have represented 
not only their interest but also the interests ot 
their children under the same deed.” 

On the basis of these observations, Mr. Nara¬ 
saraju contends that in our case when both defen r 
dant No. 4 and the deceased plaintiff rely upon 
the two deeds, that is, the partition deed and the 
Will, it must be held that the original plaintiff 
represented the interest of defendant No. 4 as 
the deeds are common in both. With very great? 
respect we are unable to appreciate how in the 
previous suit when the father was claiming, assert¬ 
ing and litigating upon his own separate and 
independent right, he (the father) could represent 
the interests of the children whose rights are 
separate and independent. In spite of the deed ofi 
settlement being common, when the rights were 
separate and distinct, the previous suit could not 
be taken to be a representative suit as contem¬ 
plated under Explanation VI to S. 11, Civil P. 
which runs as follows: 

“Explanation VI.—Where persons litigate bona 
fide in respect of a public right or of a private 
right claimed in common for themselves and 
others, all persons interested in such right shall, 
for the purposes of this section, be deemed to 
claim under the persons so litigating.” 

The decision, therefore, will not serve as a guide 
to us in disposing of the present case and also 
the other distinguishing features indicated above. 

(17) The last contention of Mr. Narasaraju was 
based upon the observations made by their Lord- 
ships of the Privy Council in the last two para¬ 
graphs of their decision referred to above _ 

‘AIR 1915 PC 124 (A)’. Their Lordships observed 
that on the death of the presumptive reversioner 
the next reversioner might be substituted in the 
place of the deceased ‘‘on a broader ground.” 
Their Lordships thereafter quoted O. 1, R. l. 
Civil P. C., and found that the contingent rever¬ 
sioner could be joined as plaintiff in the suit 
brought by the presumptive reversioner, and, as 
such, on the death of the next presumptive rever¬ 
sioner the contingent reversioner is entitled to 
continue the suit. 
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In our opinion, as is clear from the observations 
of their Lordships in the last paragraphs the 
observations were confined to the cases in which 
several persons could be joined as plaintiffs and 
were interested in the identical reliefs sought for 
in the original plaint. To hold otherwise, would 
be to lead to startling position. It cannot be 
seriously argued that the observations will mean 
that all those persons who may join as plaintiffs 
under the provisions of O. 1, R. 1 will be deemed 
to have their right to continue the suit brought 
by the original plaintiff even though other’s have 
absolutely no interest in the reliefs sought and 
are entitled to different reliefs, and particularly 
when they were not plaintiffs in the original 
plaint. 

We will explain the position by reference to an 
illustration. Three persons A, B and C have got 
independent rights in respect of 3 items of pro¬ 
perties, X, Y and Z by virtue of a common deed 
of gift. A is dispossessed of his lands, that is, 
X, and sues for declaration of title and recovery 
of possession against the trespasser. B’s posses¬ 
sion was disturbed but he chose not to come as 
a co-plaintiff in the suit even though he might 
have come as a co-plaintiff under Order 1 Rule 1 
praying for his separate relief in respect of pro¬ 
perty Y. On A’s death it can never be suggested 
for a moment that B will be entitled to continue 
the suit even though he is noo interested in the 
reliefs sought for recovery of possession of the 
property X. The observations of their Lordships 
therefore on the basis of Order 1, Rule 1, Civil 
Procedure Code will be confined to those type of 
cases that were before them. 

(18) In conclusion, therefore, the suit abates 
and the Civil Revision is allowed with costs. 

(19) CIVIL REVISION 71/52.—This revision is 
against the same judgment of the Subordinate 
Judge arising out of the petition filed by defen¬ 
dant No. 1 for an order that the suit had abated. 
This revision also will be covered by this judgment 
of ours. 

(20) M. A. 104/51.—This miscellaneous appeal 
has been filed against an order dated 22-11-51 
passed by the Subordinate Judge in the same suit 
under O. 40, R. 1, Civil P. C., appointing a 
Receiver, As we have found above when the suit 
itself abates, the order appointing Receiver is 
bound to be vacated. 
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way and if there is such a denial the 
trate should hold an enquiry and take evi¬ 
dence. If- instead of ascertaining whether 
the party denies the existence of any public 
right the Magistrate, hears the evidence of 
both parties and passes a final order under 
S. 137, the order cannot be supported. 

A „ ^ (Para 1) 

Anno: Cr. P. C., S. 139-A N. 2. 

(b) Criminal P. C. (1898), S. 139-A — Inquiry 
into the matter. 

In an inquiry under S. 139-A it is not neces¬ 
sary for the Magistrate to weigh the evidence 
and come to a clear finding as to whether 
there is, in fact, public right of way over the 
plot or not. If there is reliable evidence in 
support of the petitioner’s claim his jurisdic¬ 
tion is ousted and he should direct both parties 
to go to the Civil Court. (Para 1) 

Anno: Cr. P. C., S. 139-A, N. 4. 

G. K. Misra, for Petitioner; L. K. Dasgupta and 
G. N. Sengupta, for the State. 

ORDER: This revision is against an order under 
S. 137 Cr. P. C. passed by the Subdivisional Magis¬ 
trate of Dhenkanal directing the petitioner to re¬ 
move a fencing which was said to have been erect¬ 
ed by him on plot No. 410 of village Kandabindha. 
It was alleged that the petitioner blocked a rasta 
by putting a fence over plot No. 410. The learned 
Magistrate started a proceeding under S. 133 Cr. 
P. C. and first passed a conditional order on 22-8- 
53. The petitioner appeared and showed cause 
and then instead of proceeding under S. 139A 
Cr. P. C. to ascertain whether the petitioner was 
denying the existence of any public right of way 
over the disputed plot the learned Magistrate 
heard the evidence of both parties and passed a 
final order under section 137 Cr. P. C. The order 
of the learned Magistrate cannot obviously be 
supported inasmuch as he had failed to comply 
with the mandatory provisions of section 139A 
Cr. P. C. In a dispute of this type where the 
public claim a right of way over a piece of land 
and one of the parties claims it as his property 
the Magistrate is bound under S. 139A Cr. P. O. 
to ask the party whether he denies the existence 
of any public right of way and if there is such a 
denial the Magistrate should hold an enquiry and 
take evidence. 


(21) In conclusion, therefore, both the Civil 
Revisions and the Miscellaneous Appeal are 
allowed with costs, and the suit abates. Hearing 
fee is fixed at a consolidated sum of Rs. 250/- 
(rupees two-hundred and fifty) only. 

(22) NARASIMHAM J.: I agree. 

B/K.S.B. Appeal and revisions allowed. 
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NARASIMHAM J. (13-1-1954) 

Akulananda Rout, Petitioner v. State. 

Criminal Revn. No. 395 of 1953 from order of 
Sub-Divisional Magistrate, Dhenkanal, D/- 27-10- 
1953. 

(a) Criminal P. C. (1898) Ss. 139-A and 137 — 
Magistrate shall question as to existence cf 
public right. 

The provisions of S. 139-A are mandatory 
and when the party appears in pursuance of 
order under S. 133 the Magistrate is bound 
v under S. 139-A to ask the party whether he 
denies the existence of any public right of 


In such an enquiry it is not necessary for him 
to weigh the evidence and come to a clear finding 
as to whether there is, in fact, public right of way 
over the plot or not. If there is reliable evidence 
in support of the petitioner’s claim his jurisdiction 
is ousted & he should direct both parties to go to 
the Civil Court. 

(2) Apart from non-compliance with the provi¬ 
sions of S. I39A, Cr. P. C., I find that there are 
several other unsatisfactory features in the pro¬ 
cedure adopted by the learned Magistrate and also 
in the final order passed by him. From the settle¬ 
ment khatian it appears that plot No. 410 is the 
paddy field of the petitioner. Doubtless, while des¬ 
cribing the boundary of the field it is noted that 
on its northern side lies a rasta. The map, how¬ 
ever, shows that adjacent north of that plot is 
plot No. 404 which is a narrow strip connecting 
the public path-way on the west with village Beda 
on the east. But this plot No. 404 has also been 
recorded in the last settlement as the paddy field 
of the petitioner’s father. Doubtless, the southern 
boundary of this plot is noted as ‘Mahara' (water 
channel), it was alleged that the settlement entry 
was a mistake and the whole of plot No. 404 was 
a rasta. But in view of the clear settlement entry 
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to the effect that it was a paddy field this allega¬ 
tion on behalf of the opposite party cannot be so 
easily accepted. It may be that between plot No. 
404 and plot No. 410 there was a narrow water 
channel which was presumably used as a rasta 
by tne villagers during the off season and as the 
channel was too narrow to be clearly demarcated 
in the settlement map no separate plot number 
was assigned to it. 

But its existence seems to be indicated by the 
southern boundary of plot No. 404 and the northern 
boundary of plot No. 410 as mentioned in the sectie- 
ment khatian. In such circumstances, if the 
Magistrate considers that proceedings under sec¬ 
tion 133 Cr. P. C. should be initiated he may get 
an enlarged map of plot No. 404 prepared demar¬ 
cating therein the narrow strip, if any, that is 
used as a water channel or rasta by the villagers. 
He may then start a fresh proceeding under S. 133. 
Cr. P. C. and after complying with the provisions 
of S. 139A Cr. P. C. complete proceeding according 
to law. 

(3) The order under challenge of the learned 
Magistrate also suffers from another serious mis¬ 
take. In the original proceeding under S. 133 Cr. 
P. C. the plot number of the path which was said 
to have been oostructed was not stated. In the 
final order the learned Magistrate directed the 
petitioner to remove the fencing from piot No. 410. 
Admittedly, plot No. 410 is tne private property 
of the petitioner and he was clearly entitled to 
erect a fence on that plot and there can be no 
question of a proceeding under S. 133 Cr. P. C. in 
respect of such obstruction over a private plot. 
Presumably, the parties meant that the fencing 
had been erected over the path-way which was 
said to lie adjacent north of plot No. 410. But 
this fact is not clear either from the original pro¬ 
ceeding under S. 133 Cr. P. C. or from the order of 
the Magistrate though the evidence of the witnesses 
seems to lend some support to that view. This 
question may, however, be further examined if a 
fresh proceeding under S. 133, Cr. P. C. becomes 
necessary. 

(4) For the reasons given above. I would set aside 
the order dated 27-10-53 of the learned Subdivisional 
Magistrate subject to the aforesaid observations. 

B/G.M.J. Order set aside. 
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PANIGRAHI C. J. AND MOHAPATRA J. 

(12-3-1954) 

Patto Padhanuni and another, Defendants- 
Appellants v. Bhikari Padhano, Respondent. 

Second Appeal No. 52 of 1950, from decision 
of Addl. Sub. J., Berhampur, D/- 23-11-1949. 

(a) Specific Relief Act (1877), S. 42 — Suit 
for declaration of title — Declaration, when 
granted. 

In a suit for a declaration of title, the 
Court has got to see whether under S. 42, 
Specific Relief Act, the plaintiff is entitled to 
any legal character or to any right as to any 
property. It Ls only when either of these in¬ 
gredients is present that the Court may, in 
its discretion, make a declaration that he is 
so entitled. (Para 4) 

Anno: Sp. R. Act, S. 42 N. 1, 3(a). 

(b) Hindu Law 7 — Reversioner — Suit by — 
Suit for declaration that he is a reversioner — 

Maintainability — (Specific Relief Act (1877), S. 
42). 
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It is only when a woman enjoys what is 
known in Hindu law as a “woman’s estate” 
that a reversioner can claim a declaration 
that that property would revert to him on 
the termination of the widow’s estate. Suc¬ 
cession does not open to the heirs of the 
husband until termination of the widow’s 
estate. A reversioner is not therefore entitled 
to sue for a mere declaration that he is the 
next reversioner though he has a right to sue 
for the protection of the estate. (Para 4> 

A sued for declaration that an adoption of 
3, by C, his brother’s widow 7 , w : as invalid and 
that he was the next reversioner of C. C 
claimed the property absolutely under a 
deed of settlement executed by her husband 
in his life time. The genuineness of the deed 
was not disputed by A: 

Held (1) that the Court was bound to hold, 
in the absence of any evidence to the con¬ 
trary, that the deed of settlement was a 
genuine transaction and that the widow was 
in enjoyment of her husband’s properties in 
her own absolute right; 

(2) that A had thus no legal character or 
any interest in any of the properties of the 
deceased brother; 

(3) that it was open to A to sue for a 

declaration that the settlement deed con¬ 
veying the estate absolutely to the widow 
was never, in fact, executed, or that it was 
otherwise invalid. But where there was no 
estate to be protected a suit for a mere de¬ 
claration did not lie. (Paras 4, 5) 

Anno: Sp. R. Act, S. 42 N. 3(c). 

CASE REFERRED : Fara 

(A) (’79-80) 7 Ind App 115: 5 Cal 776 (PC) 4 

P. V. B. Rao and A. L. J. Rao, for Appellants; 
B. Mohapatra, for Respondent. 

PANIGRAHI C. J. : 

The suit out of which this appeal arises was 
filed by one Bhikari Padhano w 7 ho claimed to be 
the reversioner to the estate of one Krishna 
Padhano. The first defendant, Patto Padhanuni 
is the widow of the deceased Krishna. The plain¬ 
tiff’s case was that his father and the father of 
the deceased Krishna were brothers and that 
Krishna died leaving the first defendant as his 
only surviving heir. The second defendant was 
put up as having been adopted to Krishna and a 
formal deed of adoption, dated 6-8-1947 was exe¬ 
cuted by the first defendant in favour of the 
second. Tne plaintiff impugned this as a collusive 
document and as such challenges the title of the 
second defendant to succeed to the estate of the 
deceased Krishna. The plaintiff therefore prayed 
for a declaration that the adoption should be 
declared invalid and that the plaintiff, the next 
heir, to succeed to the properties left by Krishna. 

(2) The first defendant contested the suit and 
averred that her deceased husband. Krishna, had 
executed a registered deed of settlement dated 
12-6-1939 under which he settled all his properties 
on her with full rights. Her further case was that 
he had also executed a registered will bequeathing 
all his properties to her. It was further alleged 
that Krishna died on 3-1-1940 and that even during 
his lifetime the first defendant enjoyed the pro¬ 
perties settled upon her in her own right. She 
therefore disputed the right of the plaintiff to 
have a declaration of his reversionary interest to 
the properties of Krishna as, in fact, no properties 
had been left by Krishna. She supported the 
adoption of the second defendant by Krishna 
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besides claiming title to the properties in her own 
right. 

(3) The genuineness and validity of the deed of 
settlement relied on by the first defendant, though 
raised in the written statement, was not put in 
issue. But the learned Munsif discussed it under 
issue No. 2 which read as follows: 

“Whether the suit is maintainable in law.” 

In disposing of this issue, the learned Munsif 
observes that he was not called upon to decide 
whether Krishna Padhano left any estate at all, 
or whether that estate passed out of the hands 
of the reversioner by virtue of his own act, on 
the view that the plaintiff was related to Krishna 
Padhano as his nephew and w r as his nearest 
reversioner. He accordingly granted the plaintiff 
a declaration that the adoption of the second 
defendant was invalid. Both the defendants 
appealed against this judgment. The learned Sub¬ 
ordinate Judge who heard the appeal, however, 
did not discuss the genuineness of the settlement 
deed at all nor did he consider whether the plain¬ 
tiff could maintain the suit for a declaration of 
his reversionary interest in view of the fact that 
there was no property left by the last maleholder 
which can be said to revert. 

(4) In second appeal, the only point that has 
been urged before us on behalf of the defendant- 
appellants is that unless the plaintiff succeeds in 
proving that Krishna Padhano left some properties 
in which the first defendant had only a woman’s 
estate the plaintiff would not be entitled to a 
declaration of his future interest in such pro¬ 
perties. If we hold that the deed of settlement 
relied on by the first defendant is a genuine 
transaction and that, by virtue of that deed, the 
first defendant has acquired an absolute right in 
the properties left by her deceased husband, then 
it is clear that there is no property left by him 
in which the plaintiff can claim any reversionary 
interest. 

The suit being one for a declaration of title the 
Court has got to see whether under S. 42, Specific 
Relief Act, the plaintiff is entitled to any legal 
character or to any right as to any property. It 
is only when either of these ingredients is present 
that the Court may, in its discretion, make a 
declaration that he is so entitled. Assuming that 
the first defendant has acquired an absolute right 
in the properties left by her husband, can it be 
said that the plaintiff is entitled to a legal cha¬ 
racter or to a right to the properties of Krishna? 
It appears to us that the plaintiff had notice of 
the deed of settlement, about which there was a 
specific averment in the written statement, and 
did not care to amend his pleadings so that the 
binding character of the transaction may be 
decided by the Court. 

We adjourned the hearing of this appeal to 
enable Mr. Mohapatra, appearing for the plaintiff- 
respondent to amend his plaint so that proper 
issues may be raised and the case sent back for 
final disposal. But the plaintiff did not choose to 
amend his plaint and have the matter finally 
disposed of. For the purpose of the disposal of 
this appeal, therefore, we are bound to hold, in 
the absence of any evidence to the contrary, that 
the deed of settlement must be taken to be a 
genuine transaction and that the wfidow is in 
enjoyment of her husband’s properties in her own 
absolute right and that the plaintiff has no legal 
character or any interest in any of the properties 
of the late Krishna Padhano left in the hands 
of the first defendant. It is only wdien a woman 
enjoys what is known in Hindu law as a “woman’s 


estate” that a reversioner can claim a declaration 
that that property would revert to him on the 
termination of the widow’s estate. Succession does 
not open to the heirs of the husband until termi¬ 
nation of the widow’s estate. Upon the termina¬ 
tion of that estate the property descends to those 
who would have been the heirs of the husband if 
he had lived up to and died at the moment of 
her death: see — ‘Moniram Kolita v. Kerry 
Kolitany’, 7 Ind App 115 (A). A reversioner is 
not entitled to sue for a mere declaration that he 
is the next reversioner though he has a right to 
sue for the protection of the estate. It was open 
to the plaintiff in this case to sue for a declara¬ 
tion that the settlement deed conveying the estate 
absolutely to the widow was never, in fact, exe¬ 
cuted, or that it is otherwise invalid. But where 
there is no estate to be protected a suit for a 
mere declaration will not lie. Illustrations E and 
F to S. 42, Specific Relief Act, indicate the nature 
of suits contemplated in that Section. 

(5) We have, therefore, no option but to declare 
that the plaintiff is not entitled to a declaration 
as we are not satisfied that Krishna Padhano left 
any property of which the first defendant can be 
said to be in enjoyment as a limited owner. In 
the result, we would allow this appeal, set aside 
the judgments of the Courts below, and direct 
that the plaintiff’s suit be dismissed with costs 
throughout. 

(6) MOHAPATRA J.: I agree. 

B/D.R.R. Appeal allowed. 
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PANIGRAHI C. J. AND MOHAPATRA J. (27-1- 
1954). 

Dulhabh Seth and another, Defendants-Appel- 
lants v. Bharat Seth and others, Plaintiffs-Respon- 
dents. 

Second Appeal No. 16 of 1950 from decision of 
Addl. Sub-J., Sambalpur, D/- 7-11-1949. 

Hindu Widows’ Re-marriage Act (1856), S. 2 — 
Possession of Hindu female — Possession by Hindu 
widow as mother — Remarriage — Effect on 
character of possession — (Limitation Act (1908), 
Arts. 142 and 144) — (Hindu Law — Widow). 

It is no doubt true that the rule of Hindu law 
which lays down that a widow, on her re¬ 
marriage, forfeits her interest in her husband’s 
estate applies only to a widow as such and is 
not applicable to a widow who succeeds as 
mother. Even otherwise, under S. 2, Hindu 
Widows’ R ^-marriage Act, the widow' would for¬ 
feit her right as mother. But as she entered 
into possession as limited owner the character 
of her subsequent possession after re-marriage 
would not be changed in the absence of evi¬ 
dence of a change of her animus. (Para 1) 

Anno: Hindu W. R. Act, S. 2 N. 3; Lim. Act, 
Arts. 142 and 144 N. 19. 

P. C. Chatterji, for Appellants. 

PANIGRAHI C. J.: 

This appeal arises out of a suit by the rever¬ 
sioners for possession of certain lands which w r ere 
till recently in the possession of one Kausalya. 
Kausalya succeeded to the properties on the death 
of her son Kartick in 1905. Kartick died un¬ 
married and issueless. In 1907 Kausalya re-married 
one Bigna Sethi and through this union Bakul, 
the father of the defendants (appellants) was 
born. Kausalya died in 1946, and the suit out 
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of which this appeal arises was filed on 14-2-1946 
by the reversioners of Kartick. 

The plea taken on behalf of the defendants is 
that Kausalya forfeited her right to the suit lands 
on her re-marriage and that she prescribed for an 
absolute title by reason of her possession after re¬ 
marriage, such possession having become adverse 
to the true owners. It is admitted that second 
marriage of widows is permitted in the caste to 
which the parties belong. It is also undisputed 
that Kausalya’s possession was that of a mother 
and that her interest in the properties of Kartick 
was only a limited interest. The question is whe¬ 
ther Kausalya forfeited her interest in her son’s 
property by reason of her re-marriage and, if 
so, whether her possession became adverse from 
the date of her re-marriage. 

The rule of Hindu law which lays down that a 
widow, on her re-marriage, forfeits her interest in 
her husband's estate applies only to a widow as 
such and is not applicable to a widow who suc¬ 
ceeds as mother. This position of law is cover¬ 
ed by ample authority and needs no discussion. 
Even otherwise if S. 2 of the Hindu Widows Re¬ 
marriage Act, were to be applied the widow would 
forfeit her right as mother, but as she entered 
into possession as limited owner her subsequent 
possession would not be changed in the absence of 
evidence of a change of her animus. All that has 
been proved in this case is that she continued in 
possession, and nothing more. We are therefore un¬ 
able to hold that the character of her possession 
underwent a change at any time during the period 
when she was enjoying the properties. 

(2) In our opinion the Courts below have taken 
the right view of the law and we see no reason 
to interfere. The appeal is dismissed but as there 
is no appearance for the respondent there will 
be no order as to costs. 

(3) MOHAPATRA, J.: I agree. 

B/V.B.B. Appeal dismissed. 
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NARASIMHAM AND MOHANTY JJ. (9-10-1953). 

State v. Radhakanta Patnaik, Accused-Respon¬ 
dent. 

Govt. Appeal No. 2 of 1952, against Judgment 
of 1st Class Magistrate, Cuttack, D/- 16-1-1952. 

(a) Penal Code (1860), Ss. 405, 420 — Criminal 
breach of trust distinguished from cheating — 
(Criminal P. C. (1898), S. 236). 

The word ‘entrustment’ or ‘entrusted’ though 
used in S. 405 is not defined in the Penal 
Code. The word itself conveys and includes 
that the person handing over the property 
must have confidence in the person taking 
the property so as to create a fiduciary rela¬ 
tionship as between them. That confidence 
cannot arise when the property was acquir¬ 
ed by the offender by some trick. Such a 
trick prevents any true consent arising. If 
the property is obtained by trick, or by any 
other unlawful means, then there cannot be 
any entrustment. ‘Entrustment’ means the 
handing over of the property by lawful means. 
The phrase ‘any other manner’ connotes any 
other legal manner but not otherwise. Once 
a property is acquired by trick or ‘in any 
other means’ by false representation to the 
owner thereof, there is an offence under 
S. 420. I. P. C. and if the offender appropriates 
that amount to his own use, he cannot be 
said to have committed an offence of criminal 


breach of trust, because in that case there w r as 
practically no trust created by the owner of 
the property. But there can be an alter¬ 
native charge under S. 236, Cr. P. C., but if 
once an offender is punished under S. 420, 

I. P. C., the other charge cannot be sustain¬ 
ed. Majority view in AIR 1936 Mad 353 (FB> 
Foil. (Para llr 

Anno: Penal Code, S. 405, N. 2, S. 420, N. 2; 
Cr. P. C., S. 236, N. 9. 

(b) Criminal P. C. (1898), Ss. 367, 423 — Appre¬ 
ciation of evidence. 

Held that on a consideration of the entire 
evidence to prove the charge against the ac¬ 
cused, the Court w r as of the opinion that the 
trying Magistrate was perfectly right in think¬ 
ing that the evidence w r as not only untrust¬ 
worthy but also conflicting in nature. On 
going through the evidence the Court was 
satisfied that the reason given for such a 
finding was not at all perverse, even though 
it created a great suspicion against the con¬ 
duct and bona fides of the accused. The evi¬ 
dence on the record was inconclusive, though 
it did cast some amount of suspicion about 
the conduct of the accused. He was there¬ 
fore entitled to the benefit of doubt and con¬ 
sequently acquittal. (Paras 6, 10) 

Anno: Cr. P. C., S. 367. N. 6, S. 423, N. 14. 

(c) Criminal P. C., (1898), S. 423 — New plea. 

It w^as contended that certain instances re¬ 
vealed the mala fide conduct of the accused 
in making false representation to procure 
Government money from P. W. 1. 

Held that no such point was taken up in 
the Court below, and no attempt was made 
to bring out any such circumstance in the 
evidence to prove it. The accused was not 
asked any question about it in his examina¬ 
tion under S. 342, Cr. P. C. Had any such 
question been asked, he would have explain¬ 
ed his stand with regard to it. (Para 9> 
Anno: Cr. P. C., S. 423, N. 13. 

CASES REFERRED : Paras 

(A) (V23) AIR 1936 Mad 353: 37 Cri LJ 637 

(FB) II 

(B> (V39) AIR 1952 SC 52: 1952 Cri LJ 331 
(SC) 16 

P. V. B. Rao. Govt. Advocate, for the State; 
M. S. Rao, for Respondent. 

MOHANTY J. : 

This is an appeal by the Government under 
S. 417, Cr. P. C., from the order of the Magis¬ 
trate, 1st Class, acquitting Sri R. K. Patnaik of 
the charges under Ss. 409, 420 and 465, I. P. C. 

(2) The accused Radhakanta Patnaik was the 
section officer, Manijanga, under the S. D. O., 
P. W. D., Jagatsingpur, in December 1950. On 
17-12-1950, the then Chief Engineer Mr. Shaw, 
Irrigation Department, Orissa, intimated to the 
S. D. O., P. W. D., Jagatsingpur, that he would 
tour on the canal embankment from Santra 
Bundh to Paradwip from 24th to 27th December, 
1950. He wanted the canal bund to be made 
motorable. vide Ext. 1. The S. D. O. (P. W. 1): 
directed the accused to “keep the canal embank¬ 
ment from Anantapur to Paradip in motorable 
condition on 26th and 27th December’’, vide 
Ext. I-a. The order was communicated to the 
accused on 20-12-50, vide Ext. I-b. The evidence 
on the record is to the effect that the accused- 
section-officer personally came to S. D. O.’s office, 
where the order was communicated to him on. 
the morning of 20-12-1950. 
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The evidence of the S. D. O. (P. W. 1) shows 
firstly, that he instructed the accused to engage 
labourers departmentally on muster roll; and that 
on 25-12-1950 he found the work to have been 
done satisfactorily. On 2-1-1951, the accused-sec¬ 
tion-officer submitted the muster roll, Ext. 3 for 
payment of Rs. 166/- to 31 labourers who, ac¬ 
cording to him, were engaged for the work on 
the aforesaid bund from 20th to 25th December, 
1950. That muster roll appears to have been 
prepared by the accused-seciion-officer in accord¬ 
ance with the daily accounts of work submitted 
to the S. D. O., P. W. D., Jagatsingpur, for the 
work done from 20th to 26tli December, 1950 
(Ext. 2). In the muster-roll, Ext. 3 the accused 
has shown the names of the labourers engaged, 
the amount paid to them and also their signatures 
and thumb-marks as the case may be against the 
name of each. 

Ext. 3 was checked by the cashier with refer¬ 
ence to the daily account ol worK; and an order 
for payment of Rs. 166/- to the labourers was 
passed by P. W. 1; and the amount was sent 
to the accused ior payment to the labourers men¬ 
tioned in Ext. 3. The accused-section-officer re¬ 
submitted the muster-roll Ext. 3. with a certi¬ 
ficate Ext. 3-c dated 20-3-51 shewing the disburse¬ 
ment of the amount and the signatures and thumb- 
marks against the names of those labourers by 
way of an acknowledgment of the payment made. 

(3) The patrol K. C. Samantray was the sub¬ 
ordinate of the accused. On 31-1-51 he sent three 
petitions against the accused-section-officer, one 
to the Chief Engineer, another to the Executive 
Engineer and the third to the S. D. O. (P. W. 1), 
alleging therein that the section officer had en¬ 
gaged only five outside labourers for three days 
and spent only Rs. 26-8-0 but billed for Rs. 1G8/- 
in the muster-roll as if thirty-one outside labourers 
were engaged for doing the repair work. The 
matter was then handed over to the Enforce¬ 
ment Department, Orissa, for investigation and 
necessary action, if on investigation, the facts 
alleged in the petition of K. C. Samantray were 
found to be true. Accordingly, the police sub¬ 
mitted charge-sheet against the accused after 
necessary investigation, to take his trial under 
Ss. 420, 409 and 465, I. P. C. ^ 

(4) The defence of the accused was throughout 
that the muster-roll showed the correct state of 
affairs in this that besides the departmental gang- 
coolies and Khalasis, 31 outside coolies were en¬ 
gaged for the repair of the embankment from 
Anantapur to Paradip in connection with the im¬ 
pending visit of the Chief Engineer; that the 
amount of Rs. 166/- sent to him by the S. D. O., 
P. W. D„ was rightly disbursed among the 
labourers; and that they put their signatures and 
thumb-marks as the case may be against their 
names in the muster-roll on receiving their wages. 

(5) The trying Magistrate has acquitted the ac¬ 
cused of all the charges levelled against him. 

(6) The main charge against the accused is 
cheating under S. 420, I. P. C., it being that the 
accused on 5-1-51 induced the S. D. O., P. W. D., 
to deliver Rs. 166/- only 

“by deceiving him to pass payment orders on 
the muster-roll Ext. 3 for payment of wages 
to 31 coolies engaged for repairs of the right 
embankment of the canal from Anantapur to 
Paradip and to deliver the same for payment 
. to the coolies.” 

The learned trying Magistrate has acquitted him 
of the charge substantially on a two-fold ground, 
firstly, that the evidence of witnesses who prove 


the charge is not only discrepant, but also un¬ 
trustworthy; and secondly that there is a lacuna 
in the prosecution case, inasmuch as no attempt 
was ever made either by the P. W. D. authorities 
or by the I. O. to ascertain on inquiry as to the 
total quantity of work done on the embankment 
from 20th to 25th December, 1950, so as to find 
out whether besides the 20 Government retained 
coolies the 31 outside coolies were engaged for 
the work as shown in Ext. 3. 

None of these reasons can be lightly brushed 
aside. To prove the charge, the prosecution has 
examined five outside coolies, P. Ws. 5 to 8 ad¬ 
mittedly engaged for the work on the embank¬ 
ment and two P. W. D. retained coolies P. Ws. 9 
and 10 who admittedly did the work on the em¬ 
bankment and who got monthly wages from the 
department. Their evidence shows that only 20 
P. W. D. retained coolies and 5 outside coolies 
did the entire repair work on the embankment, 
and that no other outside coolies were engaged 
during the period from 20-12-50 to 25-12-50. Their 
evidence finds corroboration from the contractor, 
P. W. 25, and the two patrols under the accused. 
They are P. W. 2, K. C. Samantray and P. W. 26 
one S. C. De. They have filed their diaries in 
corroboration of what they have deposed to in 
the court. 

Ext. 7 is the diary of P. W. 2, and Ext. D is 
the diary of P. W. 26. Siba Jena (P. W. 25), a 
contractor who supplied these five outside coolies 
P. Ws. 5 to 8, and another who has not been exa¬ 
mined in this case, at the request of the accused, 
has stated that those coolies started their work 
not from 20th but from 22nd December, and con¬ 
tinued the work not till 25th December, but till 
24th December. He has further stated that only 
five outside coolies were engaged, and that the 
entire work was done by 20 retained Government 
coolies and 5 outside coolies. But the evidence 
of P. W. 25, when closely analysed with reference 
to that of P. Ws. 5 to 8 makes it abundantly clear 
that they did the repair work over a distance of 
only one mile from Santra Bend to Bhutmundi 
and not over the distance of entire six miles. It 
appears from their evidence that the embankment 
beyond those places cannot be visible from the 
places where they were working which is only 
over a distance of one mile. It is there!ore not 
surprising that they could not know as to whe¬ 
ther any other outside coolies were engaged at 
other places on the embankment. 

From their evidence, it does not appear clear 
beyond any shadow of doubt that they could 
speak of the work done over the whole distance 
of six miles. It appears from Ext. 3 that four 
kinds of work were done on the embankment so 
as to make it motorable. They are; (1) Remov¬ 
ing blown down trees and branches from the 
water surface of T. canal; (2) Refixing sign posts 
in position; (3) Earth work, and (4) Kia cutting. 

It is not denied by the prosecution that these 
four kinds of work were done on the embank¬ 
ment; but from the evidence of the coolies and 
P. W. 25, it appears that what the outside coolies 
did, is only the earth work. P. Ws. 9 and 10 are 
retained coolies. They speak to the same fact, 
viz., that only 20 retained coolies and 5 outside 
coolies did the work. But their evidence shows 
that they did the repair work only from Santra 
Bend to Bhutamundi for six days, and that they 
were never engaged for the work at other places 
of the embankment. But from the evidence of 
outside coolies, it appears that they did the re¬ 
pair work from Santra Bend to Bhutmundi. 
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In face of this conflicting evidence, I think 
that the learned trying Magistrate is perfectly 
right to say that not only they cannot be said 
to have had sufficient knowledge about the work 
over the rest of the distance, but also that their 
evidence is untrustworthy. P. W. 2 is the patrol 
on whose petition the accused was prosecuted. On 
his own evidence, it appears clear that he is on 
inimical terms with the accused, because the ac¬ 
cused had taken steps against him not only for 
non-submission of his diary, but also for his in¬ 
subordination. His evidence is to be taken with 
great caution. He has produced his diaries, 
Ext. 7 to prove that his evidence is trustworthy. 
But the learned trying Magistrate has disbeliev¬ 
ed the bona fides of his diary on the view that 
it exhibits signs of interpolation. 

The Magistrate called for the original of Ext. 7 
said to have been sent to P. W. D., but it was 
not produced. It is why he has drawn an adverse 
inference against the genuineness of Ext. 7. We 
have closely examined that diary; and we are 
satisfied that the internal evidence in it shows 
signs of interpolation with regard to the names 
of five coolies supplied by P. W. 25. The evi¬ 
dence of P. W. 26 does not give us any help. His 
diary Ext. D shows how much distance he cover¬ 
ed during those periods. It does not show whe¬ 
ther he was looking alter the work of outside 
coolies. All that it shows is that he was suoer- 
vising the work of Khalasis and gang-ccohes from 
Paradip to Bhutumundi but not from Anantapur 
to Paradip. On a consideration of the entire 
evidence to prove the charge against the accused, 
we are of the opinion that the learned trying 
Magistrate is perfectly right in thinking that the 
evidence is not only untrustworthy but also con¬ 
flicting in nature. On going through the evidence, 
we feel satisfied that the reason given for such 
a finding is not at all perverse, even though it 
creates a great suspicion against the conduct 
and bona tides of the accused. 

(7) The prosecution has also examined some 
outside coolies, P. Ws. 11 to 24 to prove that they 
never worked during the period in question on 
the embankment as outside labourers. Names of 
some persons bearing the names of P. Ws. 10 to 
25 appear in Ext. 3, and have been described by 
names of their respective fathers. But curiously 
enough, their places of residence have not been 
given. Such an omission in Ext. 3 may be taken 
as deliberate, so that the higher authority would 
not be in a position to check the correctness of 
the entries on verification. Notwithstanding it. 
the I. O. with great difficulty visited some villages 
such as Podopoda, Ananthapur, Bambilo, & Jagan- 
nathpur situate near about the canal embank¬ 
ment. It is, therefore, that the learned trying 
Magistrate has rightly observed that when with 
reference to their places of residence, the persons 
examined as witnesses cannot be identified to be 
the persons shown in Ext. 3, no reliance can be 
placed on their evidence. We think that he is 
not wrong in taking this view’. P. W. 15 one 
Nilei Swain has stated in his examination in chief 
that he was not engaged for the repair work. He 
was at first examined by the police. 

It appears that before the police, he admitted 
to have worked (sic) on the embankment, but 
subsequently he denied his version that he never 
worked He has stuck to his second version be¬ 
fore the court. His evidence when considered with 
reference to his earlier statement gives us an in¬ 
dication that some other outside coolies were 
also engaged. On 25-12-50. the S. D. O., P. W. D., 


(P. W. 1) visited the locality from Anantapur to 
Bhutumundi. In Ext. 3, eleven outside coolies 
have been shown to have worked on that day; 
but from the evidence of P. Ws. 2 and 25, it ap¬ 
pears that only five outside coolies supplied by 
P. W. 25 worked from 22nd to 24th, but not on 
25th December. But P. W. 1 has stated that he 
found some gang coolies and Khalasis and also 
some outside coolies working on the canal em¬ 
bankment. 

This evidence supports the fact shown in Ext. 
3 that some outside coolies v/ere engaged on 25-12- 
1950; and it at the same time shows that P. Ws. 
2 and 25 have not given the correct version. Tak¬ 
ing into account ail these circumstances, it ap¬ 
pears to me chat by the examination of these 
witnesses, the prosecution has not satisfactorily 
proved the charge against the accused, though 
their evidence has revealed certain suspicious cir¬ 
cumstances as against the accused. 

(8) Another ground which f think was rightly 
taken by the learned trial court is that no attempt 
appears to nave been made either by P. W. 1 or 
by 1. O., P. W. 3 to prove by actual check and 
measurement what was the total quantity of work 
done over the six miles of the embankment dur¬ 
ing the period from 20th to 25th December, 1950. 
In Ext. 3, the accused has shown the total quantity 
of work done under various heads by 31 coolies. 
It does not show the quantum of work done by 
Government retained coolies. Separate Hazira is 
maintained for the work of retained coolies; and 
their wages are calculated on a monthly basis on 
the footing of that Hazira. Exls. 3, 3-b and 3-c 
are their Haziras ior the month of December, 1950. 
Exhibit 3-a shows the total quantity of work done 
by the Govt, retained coolies during the month, 
of December, 1950. There is nothing in it to show 
what v/as the total quantity of work turned out 
by them on the canal embankment from 20th 
December to 25th December. 

It appears that in the last week of January 1951, 
P. W. 1 received the petition from P. W. 2 on 
which tins prosecution has been launched. Had he 
started an inquiry immediately on receipt of that 
petition, and checked the out-turn of the work 
done on the embankment, certainly he would have 
been in a position to know the correctness of the 
entries as regards the out-turn of work shown in 
Ext. 3. Had he found on inquiry that the total 
quantity of work done on the embankment to make 
the road motorable is what has been shown in Ext. 
3-a certainly it would have gone a great way to 
show that the work shown in Ext. 3-a was done 
not only by outside coolies, but also by the twenty 
retained coolies, proving to the hilt that the ac¬ 
cused has falsely and dishonestly shown in Ext. 3, 
the names of outside coolies inflating their number 
so as to obtain Rs. 166/- 6f Government money 
from P. W. 1 by false representation. 

If, on the other hand, such an inquiry would 
reveal that besides the work shown in Ext. 3-a, 
the other quantum of work was found to be suffi¬ 
cient enough for the labour of 20 Government 
retained coolies, then it would clearly prove that 
the figure of 31 coolies shown in Ext. 3 is not an 
inflated one. This measurement could have been 
done by P. W. 1, even though at the time when 
the police inquiry was started, some of the repair 
work might have been obliterated. P. W. 1 was not 
prompt in this respect. Moreover, on 27th February, 
he got an order from the Chief Engineer that he 
should stop inquiring, as the matted* had been 
handed over to the police. However, the learned 
trial court cannot be said to have taken this view 
as beside the point. In my view, he has made. 
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the right approach in finding out the truth or 
otherwise of the prosecution case. 

(9) It is further urged on behalf of the prose¬ 
cution that there was really no work done on 
20-12-50; but it has been shown in Ext. 3 as having 
been done by 31 coolies, and that though the five 
coolies were engaged according to the evidence 
of P. W. 2o from 22nd December, their names have 
been shown in Ext. 3 as having started the work 
on 20-12-50. It is, therefore, contended that these 
two instances reveal the mala fide conduct of the 
accused in making false representation to procure 
Government money from P. W. 1 . No such point 
was taken up in the court below, and no attempt 
was made to bring out any such circumstance in 
the evidence to prove it. The accused was not 
asked any question about it in his examination 
under S. 342, Cr. P. C. Had any such question 
been asked, he would have explained his stand with 
regard to it. However, the conduct of the accused 
in this connection appears to be suspicious. It ap¬ 
pears from the evidence that the accused on the 
morning of 20-12-50 covered a distance of 14 miles 
from Manijanga to Jagatsingpur. It was there 
that the order to make the road motorable was 
communicated to him as appears from Ext. 1 (b). 

He left that place at about 9 or 10 a.m. met the 
contractor (P. W. 25) at about 10-30 a.m. at Nua- 
pada, and requested him to supply outside 
labourers. As a matter of fact, P. W. 25 supplied five 
labourers on 22nd. As it was the harvesting sea¬ 
son, labourers were not easily available unless 
offered higher wages. It appears to me difficult 
to believe that the accused could arrange 26 more 
labourers on reaching his section office and en¬ 
gaged them for the day. They must have gone to 
fields in the morning. There is no evidence to 
show how could the accused, who had joined his 
post quite recently, arrange so many coolies on 
the 20th itself. But curiously enough, no evidence 
was adduced to that effect in the trial court; and 
it also remained unnoticed by the prosecution in 
the trial court. 

As a matter of fact, on 27-12-50 the accused sent 
the account of his daily work, which was accepted 
by P. W. 1 as a bona fide transaction. He never 
challenged it, having regard to the time of the 
presence of the accused at his office at Jagatsing¬ 
pur. In this view of the case, I think though there 
arises a grave suspicion against the bona fides of 
the accused, it cannot go to prove, beyond doubt, 
the case of the prosecution. 

(10) As regards the entries in Ext. 3 regarding 
the engagement of the five outside coolies supplied 
by P. W. 25 from the 20th, they appear to have 
been made deliberately. They worked, as evidence 
shows, for three days. But in Ext. 3 they have 
been shown to have worked for five days. We have 
it from the evidence of P. W. 25 that they were 
paid in all Rs. 25/- as their wages. Exhibit 3 shows 
it. We are told, though there is no positive evid¬ 
ence that the scheduled rate of daily wages is Re. 
flL/-. Exhibit 3 shows that daily wages at the rate 
of Re. 1/- for each coolie has been charged, pre¬ 
sumably showing it to be the scheduled rate. Never¬ 
theless P. W. 25 engaged them at a higher rate on 
account of the non-availability of labourers during 
the harvest season. It is contended on behalf 
of the accused that they have been shown as work¬ 
ing on 20th and 21st only to reconcile the differ¬ 
ence on account of payment of wages at a higher 
rate, but not to deprive the Government of its 
money. 

It is, therefore, that the learned trying Magis¬ 
trate has held that such an entry in Ext. 3 can¬ 
not be said to have been done either dishonestly 


or fraudulently, when it does not reveal any_ 

tion on the part of the accused, either to cause 
loss to Government or to cause gain to himgoif 
I think, the learned Magistrate has taken the cor¬ 
rect view of the case, even though the conduct 
of the accused cannot be said to be beyond re¬ 
proach. He could have asked the Government to 
pass the bill at higher rates, stating that for that 
immediate and urgent work, labourers could not be 
available at the scheduled rate. However, this 
cannot prove that P. W. 1 has been cheated of the 
amount shown as paid to P. Ws. 5 to 8 and 
to other. In view of all these circumstances, we 
are of the opinion that the evidence on the record 
is inconclusive, though it does cast some amo unt 
of suspicion about the conduct of the accused. He 
is therefore entitled to the benefit of doubt and. 
consequently acquittal. We therefore accept the I 
order of his acquittal under this section. 


(11) Another charge against the accused is under 
S. 409, I. P. C. The learned Magistrate has acquitt¬ 
ed the accused of this charge on the ground that 
on the facts disclosed in the prosecution case there 
is a case of cheating under S. 420, and that con¬ 
sequently, there can be no charge under S. 409, 
because the offences under both these sections are 
mutually exclusive. He has relied for this view, 
on a Full Bench decision of the Madras High Court 
reported in — ‘Emperor v. John Mclver’, AIR 
1936 Mad 353 (A), to the effect that a person wha 
obtains property by trick from another bears no 
resemblance to a trustee under S. 405, L P. C. But 
the learned Government Advocate contends in line 
of the argument adopted in that case by his Lord- 
ship Laxmana Rao J., that after the completion 
of the offence of cheating, the money or property 
obtained by cheating comes into the hands of the 
offender, and when he appropriates it to himself 
or converts it to his own use, it becomes an offence 
under S. 409, I. P. C. 

In that case, the accused was prosecuted under 
Ss. 420 and 409, I. P. C. before the Magistrate. The 
facts of that case as stated in that judgment 
clearly disclose the case of cheating. During the 
pendency of the criminal case before the Magis¬ 
trate, both the complainant and the accused com¬ 
pounded the case. The charge under S. 420 is a 
compoundable one with the permission of the 
Magistrate, whereas a 'charge under S. 409, 

I. P. C. is not so. The Magistrate on 
receipt of the compromised petition gave per¬ 
mission to compound charge under section 420' 
and acquitted the accused of both the charges, 
stating in the order that the facts disclosed in the 
prosecution case, amounted really to an offence 
under S. 420; and that there can be no case of cri¬ 
minal breach of trust when the property acquired 
by the complainant was by cheating. 

Against that order, the Government preferred an 
appeal before the High Court. A Division Bench of 
the High Court took the view that both the 
charges can be sustainable in one criminal case; 
and therefore they set aside the order under S. 409 
and sent back the case to the trying Magistrate 
for retrial, under S. 409, I. P. C. During the re¬ 
trial, a question arose before the Magistrate on 
the plea of the accused as to whether the accused 
can legally take up the plea of autrefois for his 
prosecution under S. 409, when he has already 
been acquitted of the charge under S. 420, I. P. C. 
The Magistrate, while taking a different view, 
negatived that plea on the ground that he is 
bound by the order of the High Court. Against 
that order, the accused went up to the High Court 
in revision, but the single Judge before whom the 
revision petition came, passed an order saying that 
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lie does not like to interfere in revision with the 
order of the Magistrate. The accused was then 
convicted; and against his conviction, he again 
preferred an appeal to the High Court; and the 
questions about his plea of autrefois and also about 
his conviction under S. 409 were referred to a 
Pull Bench. 

In that Full Bench, the majority of the Judges 
were of the opinion that both the charges under 
Sections 420 and 409 cannot be sustainable as 
they are mutually exclusive, and that the property 
acquired by trick cannot be the subject-matter of 
a trust so as to bring the offender under S. 409, 
I. P. C., for the appropriation of that property to 
his own use. The minority view expressed by 
Laxmana Rao J. is to the effect that the offence of 
cheating becomes complete as soon as the offender 
procures the property by deception, and that when 
he appropriates that amount to his own use he 
commits an offence of criminal breach of trust 
punishable under S. 409, I. P. C. He, therefore, 
maintained the conviction under S. 409 even though 
the offence as disclosed, comes under S. 420. 

In my view, the view taken by the majority 
Judges is the correct view. The word ‘entrustment’ 
or ‘entrusted’ though used in S. 405, I. P. C. is 
not defined in the I. P. C. The word itself conveys 
and includes that the person handing over the 
property must have confidence in the person tak¬ 
ing the property so as to create a fiduciary rela¬ 
tionship as between them. That confidence cannot 
arise when the property was acquired by the 
offender by some trick. Such a trick prevents any 
true consent arising. If the property is obtained 
by trick, or by any other unlawful means, then 
there cannot be any entrustment. ‘Entrustment’ 
means the handing over of the property by lawful 
means. Laxmana Rao J. has laid much stress on 
the presence of the phrase “in any other manner" 
in S. 405, I. P. C. His view appears to be this 
that the property acquired either by lawful means 
or unlawful means may be the subject-matter of 
a trust, because the phrase “in any other manner" 
occurring in S. 405 includes both the means. But 
in my view, it is not so. 

The phrase “any other manner” connotes any 
lother legal manner but not otherwise. The person 
handing over the property cannot be (sic. in?) 
that case have a free and voluntary volition of 
mind. However, I think the view taken by the 
majority of Judges is this that once a property is 
acquired by trick or ‘in any other means’ by false 
representation to the owner thereof, (sic) creates 
an offence under S. 420, I. P. C., and that if the 
offender appropriates that amount to his own use, 
he cannot be said to have committed an offence of 
criminal breach of trust, because in that case there 
was practically no trust created by the owner of 
the property. But there can be an alternative 
charge under S. 236, Criminal P. C.; but if once 
an offender is punished under S. 420, I. P. C. the 
other charge cannot be sustained. In my view, 
the learned trial Court has taken the correct view 
cf the case. 

(12) As regards the charge under S. 465, I. P. C. 
I think the Magistrate is perfectly right in holding 
that the prosecution has failed to prove the charge 
against the accused. The charge is to this effect 
that the accused in order to show false payment 
in the muster roll, Ext. 3, forged thumb impres¬ 
sions of the alleged payees showing the disburse¬ 
ment of Rs. 166/- among them. The specimen 
thumb impressions of P. Ws. 5, 6, 7 and 8 and 11 
to 24 were sent to the finger-print expert, P. W. 4, 
for comparison with the disputed thumb impres¬ 
sions appearing against their names in Ext. 3, and 
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for opinion as to whether or not they tally. He 
has given his opinion in Ext. 10 and has confirmed 
it in his evidence before the Court. His opinion 
is that they do not tally with the specimen impres¬ 
sions taken by the I. O. As already stated above, 
the prosecution has failed to prove beyond any 
doubt, the identity of P. Ws. 11 to 24 as those 
whose names appear in Ext. 3. It being so, it 
cannot be said that the thumb-impressions of the 
labourers taken by the accused are forged ones. 
This view, I think, has rightly been taken by the 
learned trial Court. The opinion of the expert is 
that the specimen thumb impressions of P. V/s. 5 
and 6 do not tally with the impressions appearing 
against their names in Ext. 3. It is, therefore, 
contended on behalf of the appellant that the 
accused has committed forgery. The learned 
Magistrate has held that the accused cannot be 
said to have acted dishonestly in respect of their 
thumb impressions appearing in Ext. 3. The view 
taken by the Magistrate for this opinion is that 
actually the amount shown against their names 
was paid to them. There was no dishonest inten¬ 
tion on the part of the accused to create those 
thumb impressions so as to dishonestly misappro¬ 
priate the amount shown as paid in Ext. 3. Really 
it is so. 

I have discussed this point in connection with 
the charge under S. 420. P. Ws. 5 to 8 and another 
who were really paid their wages have admitted 
this. The scheduled rate is only Re. 1/-. They 
worked for three days; and consequently they 
were entitled to Rs. 15/- at the scheduled rate. 
But as it was the harvest time, they claimed 
higher rate. In such circumstances, I think the 
lower Court was perfectly right in holding that 
in so far as their thumb impressions are concern¬ 
ed, the accused has not committed any forgery. 
Nevertheless. I think no material was placed be¬ 
fore the trial Court for its judicial opinion, about 
the identity or otherwise of the thumb-marks in 
Ext. 3. The finger-print expert has not given any 
reason for his opinion, nor has he furnished any 
reason in his evidence before the Court. Though 
he has prepared the photographic enlargement of 
the disputed thumb marks and the specimen 
thumb marks, they were not placed before the 
court. Practically, there was no material before 
the trying Magistrate to give his judicial opinion 
as to the correctness or otherwise of the opinion 
of P. W. 4. It may be an expert opinion, but 
nevertheless, it cannot be a substitute for the 
judicial opinion. Inveriably in all such cases, the 
courts below should insist upon the production of 
such materials by the expert as to enable the 
court to verify the correctness or otherwise of his 
opinion. However, we agree with the trial court 
that the accused has not committed any offence 
under S. 465, I. P. C. 

(13) In the result, the accused should, as I have 
stated above, be given the benefit of doubt; and 
he has been rightly acquitted. We do not see any 
reason to interfere with the order of acquittal. 

(14) This appeal must, therefore, fail. 

(15) NARASIMHAM J.: I agree that the 

appeal should be dismissed. 

(16) There are reasonable grounds for believing 
that the respondents Radhakanta Patnaik com¬ 
mitted the offence of cheating under S. 420, I. P. C. 
But bearing in mind the observations of the 
Supreme Court in — ‘Sura j pal Singh v. The 
State’, AIR 1952 SC 52 tB>, I do not think that 
this is a fit case for interference with an order 
of acquittal. 

B/D.II.Z. Appeal dismissed. 
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Chairman, Municipality of Balasore, Defendant- 
Appellant v. Mahammad Abdul Sattar Khan, 
Plaintiff-Respondent. 

Second Appeal No. 34 of 1S50, from decision 
of Sub-J., Balasore, D/- 31-10-1949. 

Municipalities — Bihar and Orissa Municipal 
Act (7 of 1322), S. 82(1) (a) — Assessment of per¬ 
sonal tax based on property situate outside muni¬ 
cipal limits — Validity. 

For the purpose of making the assessment 
under S. 32(1) (a), the Municipal Body can 
base their assessment only on a consideration 
of the circumstances of the property within 
the jurisdiction of the Municipality and the 
assessment is vitiated and is ultra vires if the 
property outside the jurisdiction of the Muni¬ 
cipality is taken into consideration. 27 Cal 
819; AIR 1920 Pat 427; AIR 1920 Pat 429, Rel. 
on. (Para 3) 

The personal tax under the Municipal Act 
is not the same as the tax levied under the 
provisions of Income-tax Act. Hence, the 
contention that as soon as the income comes 
to the hands of the assessee, who is a resi¬ 
dent within the municipal jurisdiction, it will 
come within the meaning of circumstances of 
the a-ssessee within the municipality even 
though the property be situate outside, can¬ 
not be accepted. (Para 4) 

CASES REFERRED : Paras 

(A) (1900) 27 Cal 849 3, 4 

(B) (V7) AIR 1920 Pat 42T: 4 Fat LJ 673 3, 4 

<C) (V7) AIR 1920 Pat 429: 1 Pat LT 591 3 

(D) (V9) AIR 1922 Cal 46 (2): 34 Cal LJ 283 5 

H. Mohapatra and R. N. Misra, for Appellant; 
L. K. Dasgupta, for Respondent. 

MOHAPATRA J. : 

This appeal has been brought by the defendant 
(Municipality of Balasore) against the confirming 
judgment of Sri T. V. Rao, Subordinate Judge 
of Balasore, dated 31-10-1949. The plaintiff is a 
resident of Balasore Town occupying Holding 
No. 5 in Ward E together with Holdings No. 256 
of Motiganj and No. 5 of Daftary Sahi. He has 
been assessed to pay a personal tax of Rs. 9 7/- per 
•quarter. The only contention of the plaintiff is 
that the assessment is ultra vires inasmuch as 
the tax has been fixed on a consideration of his 
income from properties outside the jurisdiction of 
the Balasore Municipality. The plaintiff admits 
that in fact he possesses 40 acres of land but 
that is in Chandipur which is admittedly outside 
the municipal jurisdiction. 

(2) The contention of the defendant-appellant 
is that the assessment is legal and in accordance 
with the provisions of S. 82, Bihar and Orissa 
Municipal Act. The relevant provisions of law 
.are contained in S. 82, clause (1), sub-clause (a) 
which runs as follows : 

“82. (1) The Commissioners may, from time to 
time, at a meeting convened expressly for the 
purpose, of which due notices shall have been 
given, subject to the provisions of this Act and 
with the sanction of the Local Government, 
impose w r ithin the limits of the municipality 
the following taxes and fees, or any of them : 

(a> a tax upon persons in sole or joint occu¬ 
pation of holdings within the municipality ac¬ 
cording to ‘their circumstances and property 
-within the Municipality’.” 


The decision of the Appeal Committee passed 
on 8-4-1947 on the objection filed by the plaintiff 
under S. 116 of the Act shows that the Chairman 
and four other members constituted the Com* 
mittee. The order runs as follows: . 

“The applicant says that he has forty acres of 
land, income from which they assess at 
Rs. 1,000/-. They also assess his income from 
Jewellery shop, cloth shop and Homeopathy 
and the house rent in the name of his wife 
at Rs. 2,200/-. So the total income comes to 
Rs. 3,200/- which they divided on the three 
holdings. As the previous tax was assessed on 
this basis, they maintained the previous per¬ 
sonal tax of Rs. 9/7/- per quarter.” 

The order for the assessment of personal tax 
which is impugned in this suit is based on the 
income of the forty acres of land as one of the 
items. This has been found by the Courts below 
and it is without any dispute that this forty acres 
of land is situate outside the jurisdiction of the 
Municipality. . 

(3) The point to be determined, therefore, is 
whether the assessment is to be declared as in¬ 
valid and ultra vires as it was based upon consi¬ 
deration of properties outside the municipal juris¬ 
diction. This point has been the subject of Judi¬ 
cial pronouncement in several cases, the earliest 
of which that has come to our notice is a deci¬ 
sion in the case of — ‘Kameshwar Prasad v. Chair¬ 
man, Bhabua Municipality’, 27 Cal 849 (A), which 
is to the effect : 

“An assessment of tax under Section 85, Ciause (a)’ 
of the Bengal Municipalities Act (which exactly 
corresponds to S. 82 of the Bihar and Orissa 
Municipal Act which was in operation in the 
years in question) made in consideration of the 
assessee’s ‘circumstances and property’ (altogether 
or partly) outside the local limits of the Muni¬ 
cipality is ultra vires and illegal; and the Civil 
Court has jurisdiction to set aside such an 
assessment.” 

At page 859, their Lordships observed as follows : 
“And the whole question which had to be consi* 
dered in this case was whether the Municipality 
had not in making the assessment in question 
proceeded upon the basis of the plaintiff’s cir¬ 
cumstances and property outside the Municipa¬ 
lity of Bhabua. If they did so altogether or even 
partly, as it seems to have been the case, it is 
obvious that the assessment was ultra vires, and 
the plaintiff was entitled to bring the suit that 
he instituted.” 

It seems to be the definite view that for the pur- 
nose of making the assessment under S. 82 (l)(a), 
the Municipal Body can base their assessment only 
on a consideration of the circumstances of the pro¬ 
perty within the jurisdiction of the Municipality 
and the assessment is vitiated and is ultra vires if 
the property outside the jurisdiction of the Munici¬ 
pality is taken into consideration. The same view 
also was taken by Coutts and Das JJ. of the Patna 
High Court in the case of ‘Chairman, Bihar Muni¬ 
cipality v. Ramdeo Das’, AIR 1920 Pat 427 (B), 
where their Lordships lay down: 

“Income derived from property situated outside 
the Municipality does not come within the phrase 
‘circumstance and property within the munici¬ 
pality’ in S. 85 of the Bengal Municipal Act, 
1884, and is not liable to assessment under clause 
(a) of that section.” 

The main contention before their Lordships was 
in respect of income from the zamindary property 
which was admittedly outside the municipal area. 
The contention that the income from the zamin- 
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dary will be brought within the meaning of ‘cir¬ 
cumstances and property within the municipality’ 
was negatived by their Lordships and the Drinciple 
laid down in 27 Cal 849 (A) was followed' 


of the earlier decisions of the Calcutta and Patna 
High Courts referred to in our judgment in pre¬ 
ference to the view expressed in AIR 1922 Cal 46 
(2) (D). 


The same view also was affirmed in another sub¬ 
sequent case of the Patna High Court reported in 
— ‘Md. Ali Nawab v. Behar Municipality,’ AIR 1920 
Pat 429 (C). 


( 6 ) In this view of the position of law, the de¬ 
cisions of the Courts below are correct. The ap¬ 
peal is, therefore, dismissed with costs and the 
judgments of the Courts below are confirmed. 


(4) Mr. Mohapatra, appearing for the appellant, 
strenuously argues that as soon as the' income 
comes to the hands of the assessee, who is a resi¬ 
dent within the municipal jurisdiction, it v/ill come 
within the meaning of circumstances of the man 
within the municipality even though the property 
may be situate outside. His contention is that the 
man may have several sources of income. The 
sources may be situate outside the municipality, 
but as soon as the income is received by the "asses¬ 
see within the municipal jurisdiction,' the provi- 
jsions of S. 82(1) (a) are complied with. It is to 
| be remembered that the personal tax under the 
Municipal Act is not the same as the tax levied 
under the provisions of Income-tax Act. Moreover, 
as we have indicated above, this contention was 
raised and negatived in the case reported in ‘27 
Cal 849’ (A) and AIR 1920 Pat 427 (B), and with 
respect we agree with the view expressed in these 
decisions. 

(5) Mr. Mohapatra. however, relies upon another 
decision of the Calcutta High Court reported in — 
‘Chairman, Jalpaiguri Municipality v. Jalpaiguri 
Tea Co.’, AIR 1922 Cal 46 (2> (13), where the assess¬ 
ment was found to be legal even though the income 
in that case was the sale proceeds ot' a Tea Garden 
outside the local limits of the municipality. We 
find from the facts stated in the judgment of Sir 
Ashutosh Mukherjee that in that case the income 
derived from the Tea Gardens in the Western 
Doars in the district of Jalpaiguri was deposited in 
the bank to the credit of the assessee-company 
within the municipal jurisdiction and further that 
the entire income is brought to be spent and en¬ 
joyed within the Municipality. Mukherjee J. ob¬ 
served : 

“There can be no room for doubt that the sale 
proceeds of the tea, when they are brought with¬ 
in the municipal limits and are placed in the 
Bank to the credit of the companies, may. with¬ 
out undue strain on the language, be described 
as their ‘circumstances and property’, that is. 
their ‘means and property* within the Munici¬ 
pality, and may consequently be taken to fur¬ 
nish a just measure of their liability to assess¬ 
ment under section 85(a).*’ 

It is to be noted that the earlier decisions of the 
Calcutta High Court and the Patna High Court 
that we have referred to above were also placed 
before their Lordships; but they have disposed of 
the earlier cases with the remark: 

“What constitutes the circumstances and property 
of a person within the Municipality must in a 
large measure depend upon the fact's of the par¬ 
ticular case.” 

In cur view, the above feature, that in the case 
the income was brought and deposited in the bank 
within the municipal area, distinguishes it from 
the present one. In the case before us, there is no 
evidence whatsoever as to whether the present as¬ 
sessee was receiving income of his property at 
Chandipur within the municipal area; but that 
apart if there be any conflict in principle between 
the proposition laid down in the case of AIR ]922 
Cal 46 (2) <D), and the view expressed in the 
earlier decisions of the Calcutta High Court and 
Patna High Court, we would agree with the view 


(7) PANIGRAHI C. J.;— I agree. 

B/K.S.B. Appeal dismissed. 
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NARASIMHAM J. (1-3-1954) 

Iswar Das, Appellant v. Abhiram Mohanty and 
others, Respondents. 

Second Appeals Nos. 314 and 383 of 1948. from 
decision of Addl. Sub. J., Cuttack, D/- 2-3-1943. 

(a) Tenancy Laws — Orissa Tenancy Act (B. 
and O. Act 2 of 1913), S. 31-B — Knowledge of 
landlord — Finding of fact — (Civil P. C. (1908), 
Ss. 100-101). 

The concurrent finding of both the lower 
Courts about the landlord’s knowledge of the 
transfer in favour of the plaintiff is a finding 
of fact which is binding on the Court in 
second appeal. (Para 2) 

Anno: Civil P. C.. Ss. 100-101 N. 52, 54. 

(b) Tenancy Laws — Orissa Tenancy Act (B. 
and O. Act 2 of 1913) (as amended in 1938), S. 31B 
(2) — Object of — Non-compliance with — Effect 
— (Orissa General Clauses Act (1 of 1937), S. 29). 

It is primarily the duty of the transferee to 
inform the landlord about transfer and the 
Legislature in requiring him to give notice by 
registered post by sub-s. (2) of S. 31-B means 
to relieve him of the liability of proving in 
every case by other evidence that the landlord 
was made aware of the transfer. His respon¬ 
sibility ceases as soon as he sends the notice 
uv registered post. He can then rely on the 
provisions of S. 29 of the Orissa General 
Clauses Act. (Para 4) 

If, however, the landlord is made aware of 
the transfer by other methods, the necessity 
of giving him notice of the transfer by regis¬ 
tered post becomes unnecessary. In such 
cases, it appears that the provision for giving 
him notice by registered post is merely direc¬ 
tory and not mandatory. The provision being 
specially inserted for the benefit of the trans¬ 
feree and with a view to relieve him of the 
onerous duty of proving actual knowledge of 
the transfer by the landlord in every case, 
cannot be so literally construed so as to result 
in his disadvantage. (Para 4) 

Held on the peculiar facts of the case, that 
the omission on the part of the transferee to 
issue registered notice to the landlord was 
immaterial and that as the landlord was 
already aware of the transfer, the principle 
of representation laid down in sub-s. (2) of 
S. 31-B would not apply. That is to sav, the 
landlord was bound to implead the transferee 
in the rent suit which he brought in respect 
of the holdings after the date on which he 
became aware of the transfer. His failure to 
do so hacl the effect of reducing the rent 
decree to a mere money-decree. AIR 1949 
Orissa 51 and AIR 1953 Orissa 95, distinguish¬ 
ed. AIR 1951 Orissa 186, Ref. (Para 4) 

Held further that the conduct of the trans¬ 
feree from 1941 to 1044 in ignoring the notice 
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of the landlord to pay the mutation fee did 
not amount to acquiescence in the transferor’s 
representing the holdings in rent suits. 

(Para 7) 

CASES REFERRED: Paras 

(A) (V36) AIR 1949 Orissa 51: ILR (1949) 

1 Cut 117 5 

(B; (V40) AIR 1953 Orissa 95: 18 Cut LT 26 5, 6 
(C) (V38) AIR 1951 Orissa 186: ILR (1951) 

Cut 1 (SB) 6, 7 

L. K. Dasgupta, for Appellant in both the 
Appeals; B. M. Das and P. Misra, for Respon¬ 
dents in S. A. No. 314 of 1948; R. Mohanty and 
P. Misra, for Respondents, in S. A. No. 383 of 
1948. 

JUDGMENT: The appellants in these two ap¬ 
peals were the defendants in two suits (O. S. No. 
93 of 1945 and O. S. No. 94 of 1945) which were 
heard analogously in the Court of the Munsif of 
Kendrapara. The plaintiff in both the suits was 
one Abmram Mohanty, the respondent in these 
appeals. In O. S. No. 93/45 the property in dis¬ 
pute consists of 1.06 acres of raiyati land apper¬ 
taining khata No. 246. In O. S. No. 94/45 the pro¬ 
perty in dispute consists of. 22 acres appertaining 
khata No. 251. These khatas originally belonged to 
the recorded tenants Prabalad Das, Krushna Chan¬ 
dra Das, Bairagi Das & Nabani Bewa. The plaintiff- 
respondent Abhiram Mohanty claimed to have 
purchased the property from the recorded tenants 
by a Kabala dated 18-9-31. He, however, did not 
take the necessary steps prescribed in Section 31, 
Orissa Tenancy Act (as it stood before the amend¬ 
ment of 1938) for the purpose of obtaining the con¬ 
sent of the landlord to the transfer and for gett¬ 
ing his name mutated in the landlord’s sherista. 
Consequently, whenever he paid rent for the two 
khatas the landlord granted Marfatdari receipt in 
the name of the recorded tenants showing, how¬ 
ever, the plaintiff as the person who actually paid 
the money. 

In 1938, the Orissa Legislature passed the Orissa 
Tenancy (Amendment) Act, 1938 (Orissa Act 8 of 
1938) by which old S. 31, Orissa Tenancy Act, was 
replaced by four new sections, namely, 30A, 31, 
31A and 31B which had as their primary object 
the conferring of unrestricted right of transfer of 
occupancy holdings on raiyats and the providing 
of other consequential matters. 

In 1941, the landlord issued notice on the plain¬ 
tiff-transferee calling upon him to pay the neces¬ 
sary mutation-fee required by sub-section (1) of S. 
3,1-B and threatening the transferee with suit if 
the money was not paid. The transferee, however, 
did not respond to this notice. Then the landlord 
in 1943-44 instituted two separate suits (R. S. No. 
6300 of 1943-44 and R. S. No. 6297 of 1943-44) for 
arrears of rent m respect of the two khatas and 
impleaded as defendants only the recorded tenants 
and completely ignored the plaintiff-transferee. In 
due course, the holdings were put to sale and pur¬ 
chased by the appellants. The property covered 
by O. S. No. 93/45 was purchased in a rent sale 
on 14-6-44 and the property covered by O. S. No. 
94/45 was purchased in a rent sale held on 30-11- 

44. 

The plaintiff thereupon instituted the suits 
under appeal alleging that the transfer of the 
holding in his favour was well-known to the land¬ 
lord prior to the institution of the rent suits in 
question and that consequently the omission on 
the part of the landlord to implead him as a party 
in the suits had the effect of reducing the rent 
decrees to the position of mere money decrees. 
He, therefore, urged that the holdings were not 


properly represented before the rent Court and 
that consequently his right, title and interest were 
not affected by the rent sale. Both the Courts 
concurrently held that the landlord was fully 
aware of the transfer of the holdings in favour of 
the plaintiff by the recorded tenants and that 
the notice which the landlord himself issued to 
the plaintiff (ext. 7) on 26-11-41 calling upon him 
to pay the mutation-fee in respect of the transfer 
was conclusive on this question. They, therefore,, 
hold that the holdings were not properly repre¬ 
sented in the rent sale and that the plaintiff’s in¬ 
terest was not affected by the sale. 

(2) The finding of both the Courts about the 
landlord’s knowledge of the transfer in favour of 
the plaintiff is a finding of fact which is binding 
on me in the second appeal. The transfer had 
taken place as early as 1931. The transferee (the 
plaintiff) was regularly paying rent; but as he did 
not pay the necessary mutation-fee the rent-re¬ 
ceipts were granted as Marfatdari receipts. On 
26-11-41 (ext. 7) the landlord while calling upon 
the plaintiff to pay the necessary mutation-fee 
clearly stated that the plaintiff had purchased 
the property by a Kabala of 1931 and that he was 
in actual possession of the holdings since that 
date. Hence, there can be no doubt about the fact 
that on the date of the issue of the notice (ext. 7 
dated 26-11-1941) the landlord was fully aware 
of the transfer by the original recorded tenants 
in favour of the plaintiff. The question for deci¬ 
sion, therefore, is whether three years later the 
landlord could obtain a valid rent-decree in a suit 
in which the plaintiff was not impleaded as a 
party. 

(3) Prior to 1938, the law was quite clear on the 
subject. Under S. 31 of the old Act no transfer of 
an occupancy holding was valid as against the 
landlord unless and until he gave his consent 
thereto and such consent was deemed to have been 
given if the necessary mutation-fee had been paid 
in the manner prescribed in that section. If such 
payment was not made or consent was not obtain¬ 
ed the landlord was entitled to ignore the transfer 
altogether and proceed against the recorded 
tenant only for realisation of arrears of rent in 
the Rent Court and a decree so obtained would 
clearly be a rent decree. 

But by the amending Act of 1938 radical change 
was made in the law relating to transfer of occu¬ 
pancy holdings. By Section 30-A(l) such holdings 
were made freely transferable without the consent 
of the landlord and without payment of any fee 
to him. Doubtless, the amending Act would ordi¬ 
narily be prospective and would apply to transfers 
made after the commencement of that Act. As 
regards pre-amendment transfers, however, the 
Legislature expressly inserted S. 31-B which is as 
follows: 

“31-B.(1)— Notwithstanding anything contained 
in this Act. any transferee, who obtained a 
transfer of an occupancy holding or a portion 
or a share thereof, before the commencement 
of the Orissa Tenancy (Amendment) Act, 1938, 
shall be liable to pay the fees lawfully payable 
by him at the time of the transfer, within four 
years from the coming into force of that Act or 
the date of the landlord’s knowledge of the 
transfer whichever is later, but he shall not be 
liable to ejectment on the ground that the land¬ 
lord has not given his consent to the transfer. 

(2) The holding or a portion or a share there¬ 
of shall not be liable to be sold in satisfaction 
of the decree for arrears of rent without making 
the said transferee a party to the proceedings 
in execution of the decree provided that the 
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iransieree nas given notice of transfer by regis¬ 
tered post to tne landlord. 

Explanation.— Notwithstanding anything con¬ 
tained in this Act or in the Code of Civil Proce¬ 
dure, in the case of a transfer of a holding or a 
portion or a share thereof, whether before or 
after the decree the transferee may be brought 
on record in the proceedings in execution either 
in substitution of or in addition to the judgment- 
debtor, and such transferee shall, when so add¬ 
ed or substituted, be treated as a judgment-deb¬ 
tor for all purposes of the said proceedings in 
execution of the decree.” 

The first sub-section expressly declared the right 
of the landlord to recover the mutation-fee law¬ 
fully payable to him within lour years from the 
commencement oi the amending Act or the date 
of his knowledge of the transfer. But at the same 
time that sub-section debarred his right to eject 
the transferee on the ground that the landlords 
consent to the transfer had not been given. Sub¬ 
section (2) dealt with the question of represent a- 
tion ol the tenant in any suit for arrears of rent 
on the holding. It also expressly declared that 
the homing shall not be liable to be sold for 
an ears of rent unless the transferee was made a 
party to the proceeding in execution of the decree 

“provided that the transferee has given notice of 
transfer by registered post to the landlord”. 

W 5 contention in that sub-section (2) 

?!' a ? elf - cont ained provision as regards 

3 ° ccu P anc y holdings in rent sales 

and that it should be strictly construed, if the 

transferee fails to give notice of transfer by regis- 

^ P H d P ° St t ,° H? e landlord ihQ latters right to pro¬ 
ceed against the recorded tenant and ignore the 

transferee remained unaffected. In the present 

of ?h^r Iy ^ Plaintiff dld not e ive notice 

of the tiansfer by registered post to the landlord. 

Mr. Dasgupta therefore contended that as there 
was admittedly non-compliance with the provi- 
.sions of sub-s. (2) of S. 31-B the landlord was en- 
a ° Ule P lalntlff -transferee and obtain 

ed tena™ 66 by lmplead,n S °n]y the record- 

(4) The whole question ultimately turns on a 
true construction of words 

provided that the transferee has given notice of 
transfer by registered post to the landlord" 

occurring in the later part of sub-s. (2) of S 31-B 

words are construed literally Mr Das 
gupta s case is unassailable. But such literal 

ta^e, 1 h t he ^'ra n sf er e e °i ns tea d^o/iv i!n g rfo^Ty 

asr ys, t as r sr HTs 

piovisions of that sub-section to say that the land 
lord was entitled to ignore the transfer became 
no registered notice” was sent to him. 

cl^r e Thi e ^nriL g , iVi ^ g , S V Cil r€ Sistered notice is 
tranVf rl d d should be made aware of the 
fl?!^ 1 ? ' • 1S pnmaril y the duty of the trans 
and thp ln ^9^*m the landlord about such transfer 
d t] he Legislature in requiring him to give notice 

bilitv 8 nf ered P ° St . meant to rel ieve him of the lia- 

, pro y mg ln every case by other evidence 
at the landlord was made aware of the transfer 
His responsibility would cease as soon as he sends 

on 6 the n e by ■ reglStered P°st. He could then re^ 
Clause, Pr ° vi ' si °f of s - 29 of the Orissa General 

feas the „ ’ f d reQUire a Court t0 hold tha t “un- 

Jess the contrary is proved” that the notice was 
delivered in the ordinary course. If however' 
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the landlord is made aware of the transfer by 
other methods, the necessity of giving him 
notice of the transfer by registered post 
becomes unnecessary, in sucn cases, it appears 
that the provision lor giving him notice by regis¬ 
tered post is merely directory and not mandatory. 
A clause that was specially inserted in sub-s. (2; 
of S. 31-B lor the benefit of the transferee and 
with a view to relieve him of the onerous duty of 
proving actual knowledge of the transfer by the 
landlord in every case cannot be so literally cons¬ 
trued so as to result in his disadvantage. 

Doubtless, where registered notice was not sent 
it would be somewhat difficult lor the transferee 
to prove that the landlord had actual knowledge 
ol the transfer. But in the present case tnal difii- 
culty has disappeared because the landlord s notice 
(ext. 1 ) demanding mutation-fee conclusively esta¬ 
blished his knowledge. It was not a vague rumour 
about tiie transfer that had reached him at that 
lime His notice is categorical as regards the date 
ol the execution of the Habala in favour of the 
transferee and also as regards continuous posses¬ 
sion of the holdings by the transferee since the 
date ol the Kabala and his payment of rent. On 
the peculiar lacts of this case, therefore, I would, 
in agreement with both the lower Courts, hold 
that the omission on the part of the transferee to 
issue legistered notice to the landlord is immate¬ 
rial and that the principle of representation laid 
down in sub-section (2) of S. 31-B would still 
apply. That is to say, the landlord was bound to 
im p lead the transferee in the rent suit which he 
brought in respect of the holdings after the date 
on which he became aware of the transfer. His^ 
failure to do so would have the effect of reducing' 
tiie rent decree to a mere money-decree. 

(5) Mr. Dasgupta, however, relied on two Divi¬ 
sion Bench decisions of this Court in support of 

fiv? contention. The first one is reported in _ 

Madhusudan v. Brajasundar’, AIR 1949 Orissa 51 
(A> and the second one is reported in — ‘Goni- 

,P eb Tll akur V. Govind Chandra Sahu\ AIR 

90 (B) ‘ DoubLless > in those two deci- 
sions there are general observations to the effect 

that by virtue of sub-section (2) of S. 31-B the 

transferee of an occupancy holding where the 

transier has taken place prior to 1938 should give 

registered notice of the transfer to the landlord 

But in those two decisions the peculiar position 

arising cut of the knowledge of the traider on 

the part of the landlord by other means was not 

gulshable aU - HenC6 ’ they are clea1 ^ M- 

(6) In a Special Bench decision of this Court 

A e TR° r iQ-i ln o~ Ke ? bab Chandra v. Lokenath Jena*. 

nine rl 01 ° riS:3a 186 (C) there are some observa¬ 
tions regard mg the construction of S. 31-B which 

are helpful. At pages 32 and 33 of that decision I 

ooserved that the main object of S. 31-B was to 

validate all pre-1938 transfers and place them on 

tne same footing as post-1938 transfers except to 

ril!r lted exte . nt . of retaining the landlord’s right 
oi lealismg mutation-fee in respect of the former 

class of transfers. I, however, pointed out that 

n considering whether the landlord was bound 

th < e transferee in rent suits, his know- 
\ d ° e ° f tbe transfer was decisive and the givin°- 
of notice by registered post was only a mode of 
^prising him of such transfer and that it was 

° p( l n t0 a pai t0 sh °w in a particular case that he 
* as . aware of the transfer by other means 

vw I rUe tha ^ the ma j° rit y did not accept my 
view as regards post-1938 transfers. But*as re¬ 
gards construction of s. 31-B no dissent was ex¬ 
pressed by other Judges and in a later decision 
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reported in ‘AIR 1953 Orissa 95 at p 96 (B) Das J. 
(as he then was) partly relied on my construction 
oi S. 31-B. 

(7) Mr. Dasgupta then urged that the conduct 
of the transferee in ignoring the notice (ext 7) 
sent to him by the landlord in 1941 and thereby 
allowing the holdings to be brought to sale for 
arrears of rent would amount to an acquiescence 
on his part to the representation of the holdings 
by the recorded tenants and that consequently the 
holdings were properly represented in the rent 
sale. In support of this argument he relied on 
some observations in the judgment of Das J. in 
‘AIR 1951 Orissa 186 at pp. 211, 212 (C)’. This argu¬ 
ment appears to be based partly on a question 
of* fact which cannot be taken up for the first 
time in a second appeal. The question as to whe¬ 
ther the transferee’s conduct from 1941 to 1944 
would justify an inference that he acquiesced in 
allowing the holdings to be represented by his 
transferors in a rent suit was not taken up be¬ 
fore the lower Courts nor was all available evid¬ 
ence in support of the same adduced. Mere 
silence on his part would not necessarily lead to 
an inference of such acquiescence. It may be that 
he did not want to pay the mutation-fee unless 
the landlord actually sued him lor the same with¬ 
in the special period of limitation imposed by S. 
31-B (1). But that would not take away his right 
which has been expressly conferred on him by the 
amending Act of 1938. 

Moreover, in view of the knowledge of the trans¬ 
fer on the part of the landlord he might have 
kept quiet knowing fully well that if any rent suit 
was brought he would be given due notice. Apart 
from all these considerations the observations of 
Das J. in the case cited above are limited to those 
cases where the creditor’s action in failing to im¬ 
plead the person really interested was ‘bona fide’. 
Here, however, the ‘bona fide’ of the landlord is 
open to grave suspicion because with a clear know¬ 
ledge of the transfer as early as 1941 he ignored 
the transferee in the rent suit brought in 1943-44. 

I am, therefore, not inclined to accept Mr. Das- 
gupta’s argument that the conduct of the transfe¬ 
ree from 1941 to 1944 would amount to acquies¬ 
cence in the transferors representing the holdings 
in rent suits. 

(8) For the aforesaid reasons, I would affirm the 
judgments of both the Courts and dismiss the ap¬ 
peal with costs. 

B/D.R.R. Appeal dismissed. 
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Shyamananda Mohapatra, Appellant v. Gopal 
Sahu and others, Respondents. 

Second Appeal No. 455 of 1949, from a decision 
of Sub-J., Balasore, D/- 23-7-1949. 

Civil P. C. (1908), O. 38, R. 6; O. 21, R. 54 —- 
Attachment before judgment — Proof of — Pre¬ 
sumption — When can be made (Evidence Act 
(1872), S. 114). 

The facts that a notice under O. 38. R. 5 
of the Civil Procedure Code had, in fact, been 
issued and served and that a claim had been 
preferred to the attachment by a third party 
terminating in an admission by the judgment 
debtor that there had really been an attach¬ 
ment before judgment, are not sufficient to 
raise a presumption that the notice under 
O. 21, R. 54. Civil Procedure Code, as given in 
Form 24 of Appendix E was, in fact issued. 


No such presumption can be made merely on 
the basis of the admission of the judgment- 
debtor, when there is no evidence aliunde that 
such an attachment was in fact ordered to be 
made. Mere admission of the parties, with¬ 
out anything more, is not enough to consti¬ 
tute attachment which should be done in the 
manner prescribed in R. 54 of O. 21, Civil 
Procedure Code. AIR 1934 PC 217, Ref. 

(Paras 3, 6) 

Anno: C. P. C., O. 38 R. 6 N. 1; O. 21, R. 54 
N. 1; Evi. Act, S. 114 N. 29, 30. 

CASE REFERRED: Para 

(A) (V21) AIR 1934 PC 217: 61 Ind App 371 
(PC) 6 

M. S. Rao, for Appellant; B. N. Das, for Res¬ 
pondents. 


JUDGMENT: This is a plaintiff’s second appeal 
in a suit for declaration of title and confirmation 
of possession of three acres of land in Khata nos. 
39 and 51 of village Saaeipur. The plaintiff’s case 
is that he purchased the suit property in execution 
of a money decree against defendant no. 4 on 
21-1-1935 in M. S. No. 487 of 1927 and obtained de¬ 
livery of possession through court on 15-8-1938. It 
is said that the property had been attached before 
judgment under Order 38, Rule 5 of the Civil Pro¬ 
cedure Code. The contesting defendant No. 1 
claims to have purchased the same property at an 
execution sale held at the instance of the land¬ 
lords, who are defendants 2 and 3 and had obtain¬ 
ed a rent decree. The main contest between the 
parties therefore is confined to the question as to 
who has got priority of title as between the two 
competing court sales. 

(2) Admittedly Defendant No. 1’s purchase was 
on 30-5-1934 while the plaintiff’s purchase was on 
21-1-1935. Both the Courts below have concurrent¬ 
ly held that the decree in execution of which de¬ 
fendant No. 1 purchased the suit property was a 
money decree and did not have the effect of a 
rent decree. They have also concurrently held 
that the attachment before judgment relied on by 
the plaintiff has not been proved and that the 
plaintiff cannot claim priority of title on that 
ground. 


(3) The only point that has been argued at some 
length before me is whether the attachment be¬ 
fore judgment alleged to have been effected at - the 
instance of the plaintiff can be said to have been 
proved, on the evidence produced by either party. 
The plaintiff alleged in paragraph 3 of his plaint 
that the properties had been attached before judg¬ 
ment and the defendant put him to proof of the 
alleged attachment and specifically denied that 
there had been any such attachment or delivery 
of possession through Court. 


It is also admitted that much of the evidence 
relating to the proceedings which culminated in 
the attachment in the earlier suit is not available 
as the records concerned have all been destroyed. 
The plaintiff has therefore relied upon Ext. 3, the 
notice under O. 38, R. 5, Civil P. C., and Ext. 4, 
an order of the Court, to show that a claim case 
had been preferred and rejected. He has also re¬ 
lied on Ext, 2 of the year 1927, which is a com¬ 
promise petition (rafanama) filed by the plaintiff 
and the judgment-debtor. The contention on be¬ 
half of the appellant>plaintiff is that in view of 
the fact that a notice under Order 38, R. 5. Civil 
P. C., had, in fact, been issued and served, and 
that a claim had been preferred to the attachment 
by a third party terminating in an admission t.v 
the judgment-debtor there ^had really been an 
attachment before judgment and that it should 
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toe presumed that the notice under O. 21, R. 54, 
Civil P. C., as given in Form 24 of Appendix E 
was issued. 

(4) Order 38, Rule 5 of the Civil Procedure Code 
provides that the Court may call upon the defen¬ 
dant either to furnish security, or to show cause 
why he should not furnish security. It also em¬ 
powers the Court to direct conditional attachment 
of the whole, or any portion of the property speci¬ 
fied by the plaintiff until the deiendant shows 
cause. If the defendant fails to show cause why 
he shall not furnish such security or if he fails 
to furnish such security, the Court may order, 
under Rule 6, that the property be attached. If, 
on the other hand, the cause shown satisfies the 
Court the attachment may be directed to be with¬ 
drawn. Rule 7 provides that the attachment shall 
toe made in the manner prescribed for attachment 
of property in execution of a decree. 

Now, Ext. 3 shows that the order issued by the 
Court purports to be one under Order 38, Rule 5, 
Civil P. C. and directed the bailiff to attach the 
property, given in the schedule, until further orders 
of the Court. This order was duly executed and 
the Amin reported that he had proclaimed b 3 r beat 
of drum as well as by affixture of a copy of the 
notice on the land and thus effected the attach¬ 
ment. He further reported that he could not 
affix a copy on the Court house as a second copj r 
had not been sent to him. It would appear that 
the plaintiff failed to give any evidence as to what 
transpired after the deiendant appeared and show¬ 
ed cause. In fact, there is no evidence at all of 
any notice under Rule 6 of Order 38 having been 
issued, as provided in Form VII in Appendix F. 

(5) The point made by learned counsel for the 
respondent is that what had been done so far was 
only a taking over of the property into the custody 
o* the Court; and that there was no order prohi- 
biting the judgment-debtor irom dealing with pro- 
pei t^ or restraining the alienation of the oroperty 
as provided for in O. 21, R. 54, Civil Procedure 
Code. Form No. XXIV in Appendix E shows that 
the effect of an order under Rule 54 is to prohibit 
and restrain the defendant from transferring or 
charging the property specified in the schedule 
by sale, gift or otherwise. It also prohibits all 
persons from receiving the property by purchase, 
gift, or otherwise. Mr. Rao for the aopellant says 
that the Court may presume that such a notice 
must have been issued in view of the fact that the 
judgment-debtor himself made an admission in the 
compromise petition filed into Court (Ext. 2 ). 


(6) Mr. Das, appearing for the respondent, how¬ 
ever contends that the presumption that a Court 
can make can extend only to the regularity oi 
otherwise of the official act and not to the per- 
foimance of the act itself. My attention was drawn 
to the case reported in — ‘Mohammad Akbar Khan 
v Mushraf Shah', AIR 1934 PC 217 (A) where 
their Lordships of the Privy Council observed: 

*'It ought to be presumed in the case of an attach- 
plied with”^ 1 necessary formalit ies were com- 

case ’ however > th eir Lordships were satis- 
neo that there was evidence that the land had 
m fact, been attached, and laid down that in such 
cncumstances the presumption under S. 114, Evid- 

^ t ct - could made by Court, in the instant 
c-.se,^ however, except an admission by the judg- 

that the attachment before judgment 
continue there is no evidence aliunde that 
sucn an attachment was in fact ordered to be made 
it may well be that the parties to the suit were 
under a misapprehension that the issue 


of the notice under Rule 5 of Order 38, Civil P. C. 
was itself a_ notice of attachment, as con¬ 
templated in R. o4 of O. 21. But mere admission 
of tne parties is not, in my opinion, sufficient com¬ 
pliance with the specific provision of Rule 54. The 
further fact that a third party nied a claim peti¬ 
tion on the assumption that there had been an 
attachment before judgment, is equally ineffective, 
in law, to operate as a valid attachment. 

It may be noticed that the claim petition itself 
was filed seven years after the decree and the 
learned Munsif relied on Ext, 2 in proof of attach¬ 
ment before judgment. But as I have stated, 
already, mere admission of the parties, without! 
any thing more, is not enough to constitute attach- j 
meat which should be done in the manner pres¬ 
cribed in Rule 54 of Order 21, Civil P. C. I ami 
therefore of opinion that this is not a case in which! 
a presumption that an attachment had, in fact 
been made before judgment can be drawn on the 
materials placed before the Court. I would there¬ 
fore accept the findings of the Court below, though 
for different reasons, and would hold that the 
plaintiff has failed to prove that the properties 
had been attached before judgment. Tne defen¬ 
dant’s title should accordingly prevail over that- 
ol the plaintiff. 

(7) The appeal fails and is dismissed, but in the 
circumstances there will be no order as to costs. 

B/ D.R.R. Appeal dismissed. 
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PANIGRAHI C. J. (30-3-1954) 

Ba.su Behera, Petitioner v. Dombaru Behera and 
others, Opposite-Parties. 

Civil Revn. No. 2 of 1953, from' order of Munsif, 
Berhampur in Title Suit No. 224 of 1945 . 

Crvil P. C . (isoS), O. 20, Rr. 18 and 12 - Scope 
i re.iminary decree in partition suit — Subse- 
Qucnt application lor future profits. 

Rule 12 of O. 20 contemplates ascertain¬ 
ment of mesne profits as defined in S. 2(12) 
o: the Code. But in the case of a suit for 
partition it can hardly be said that the co¬ 
parcener or the co-sharer, as the case may be 
is in wrong!ul possession of such property 
unless it is shown that the plaintiff has been 
excluded from enjoyment and there is a com¬ 
plete ouster. There is no justification for 
a ppl3 ing R. 12 when a specific orovision is 
made in R. 18 with regard to suit lor parti¬ 
tion. /here is nothing in R. 18 to indicate 
trial tne power of the Court to give directions 
in i expect of any of the matters in dispute 
between the parties should be exercised on^y 
at the time of passing the preliminary decree 
or that the power ls exhausted if it is not so 
exercised at that stage. The absence of a 
prayer in the plaint for ascertaining mesne 
profits from the date of suit will not debar 
the Court from entertaining an application 
foi such profits at a later stage before the 
final decree is passed: AIR 1951 Mac! 938 (FB> 
foUowed. (Para 3 »’ 

Anno: Civil P. C., O. 20, R. 18 N. 6. 

CASES REFERRED: Paras 

( A\ ( ,Xo! ) o A i R , 1934 Cal 503: 151 Ind Cas 922 3 

(B) (82) 8 Cal i78: 8 Ind App 197 (PC) 3 

(C> (V38) AIR 1951 Mad 938: 1951-2 Mad LJ 
176 (FJ3) 2 

G. K. Misra. for Petitioner; B. K. Pal, for 
Opposite Parties. 
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ORDER: This is a petition under S. 115, Civil 
P. C., calling in question the correctness of an 
order passed oy the Munsif, Berhampur, in Title 
Suit No. 224 of 1945. That suit was filed by oppo¬ 
site parties 1 to 4 for partition and separate posses¬ 
sion of certain properties belonging to the plain¬ 
tiff and the defendants. A preliminary decree was 
passed for partition of the suit properties. A 
claim put in by the plaintiff to have an account 
taken of the collections made by the defendant- 
petitioner out of the fishery is still pending. A 
commissioner has been appointed to go into the 
account and his report is awaited. The plaintiff 
made an application to the court for ascertaining 
the mesne profits in respect of the share allotted 
to him from the date of institution of the suit, 
and the learned Munsif, by his order dated 20-9- 
1952, which is now under challenge, directed the 
commissioner to ascertain the mesne profits from 
the date of institution upto the date of the order. 

The plaintiff’s application was filed under O. 20, 
R. 12 and S. 151, Civil P. C. The defendants ob¬ 
jected to the jurisdiction of the court to entertain 
such an application after the passing of the preli¬ 
minary decree, specially when the plaintiff did not 
make any prayer for such a relief in his plaint. 
This objection was overruled by the Munsif and 
hence this revision. 

(2) The Civil Procedure Code prescribes what a 
court may do in passing a decree for partition of 
property and separate possession of a share there¬ 
in, in O. 20, R. 18 which is as follows: 

“Where the court passes a decree for partition 
of property or for the separate possession of a 
share therein, then, 

< 1 ) . 

(2) If and in so far as such decree relates to any 
other immovable property or movable property, 
the court may, if the partition or separation can¬ 
not be conveniently made without further in¬ 
quiry, pass a preliminary decree declaring the 
rights of several parties interested in the pro¬ 
perty and giving such directions as may be fur¬ 
ther required.” 

The Rule therefore empowers the Court to pass a 
preliminary decree merely declaring the rights of 
the parties and giving such further directions as 
may be required from time to time. It is a com¬ 
mon knowledge that in a suit for partition various 
disputes are likely to crop up all of which cannot 
be disposed of at the trial. The Code, therefore, 
provides that the rights of the parties may be de¬ 
termined in the first instance and their disputes 
regarding divisions, allotments, ascertainment of 
assets and liabilities, etc., may be disposed of be¬ 
fore a final decree is passed. All that the court 
does in passing the preliminary decree is to de¬ 
clare the rights of the parties and the nature of 
their rights, and until the disputes are finally dis¬ 
posed of and a final decree is passed the suit must 
be deemed to be pending. During this period the 
court may give such directions as may be neces¬ 
sary from time to time to adjust the equities bet¬ 
ween the parties as regards the valuation of the 
properties and their allotment to individual shares 
and decide all other incidental matters that may 
arise. 

(3) Learned counsel for the petitioner contends 
that the court’s power to deal with the claim cf 
the plaintiff is exhausted after the passing of the 
preliminary decree, unless an inquiry as to rents 
and mesne profits is ordered in the preliminary 
decree itself. This contention is founded upon the 
language of R. 12 of O. 20, C. P. C. . But it will 
be noticed that that rule contemplates suits for 


possession of land, while the relevant rule dealing 
with suits for partition and separate possession of 
shares is R. 18. There is therefore a well recog¬ 
nised distinction between the two classes of suits 
and I am unable to find justification for applying 
Rule 12 when a specific provision is made else¬ 
where with regard to suits for partition. Learned 
counsel for the petitioner relied on the case of 
- ‘Kiran Chandra Roy v. Erfan Karikar’, AIR 1934 
Cal 503 (A), but that case is easily distinguishable. 
There the suit was one for possession of lands and 
for mesne profits. 


It may also be noticed that R. 12, O. 20, Civil 
P. C. contemplates ascertainment of mesne profits 
as defined in S. 2 (12) of the Code. But in the 
case of a suit for partition it can hardly be said 
that the coparcener or the cosharer, as the case 
may be, is in wrongful possession of such property 
unless it is shown that the plaintiff has been ex¬ 
cluded from enjoyment and there is a complete 
ouster. The Judicial Committee while interpreting 
the provisions of S. 196, Civil P. C., of 1859 which 
corresponds to R. 12 of O. 20 of the present Code, 
held that a claim to future profits may be enter¬ 
tained by the Court and relief may be given to 
the plaintiff whether the plaint contained a prayer 
for such relief or not. See — ‘Fakharuddin Mo¬ 
hammed v. Official Trustee of Bengal’, 8 Cal 178 
(PC) (B). The language of R. 18 is much wider 
in amplitude and it would follow therefore that 
the absence of a prayer in the plaint would not 
debar the court from entertaining such an applica¬ 
tion at a later stage before the final decree is pass¬ 
ed. 


There is nothing in the rule, to indicate that 
the power of the court to give such directions in 
respect of any of the matters in dispute between 
the parties should be exercised only at the time 
of passing the preliminary decree or that the 
power is exhausted if it is not so exercised at that 
stage. This is the view that has found favour with 
a Full Bench of the Madras High Court in — 
‘Basavayya v. Guravayya’, AIR 1951 Mad 938 (C). 

(4) I would, therefore, overrule the contention 
raised on behalf of the petitioner and dismiss this 
revision. 


B/G.M.J. 


Revision dismissed. 
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PANIGRAHI C. J. AND MOHAPATRA J. 

(16-2-1954) 

Chairman, Municipality of Balasore, Defendant- 
Appellant v. Moulvi Mahammad Abdul Sattar 
Khan Plaintiff-Respondent. 

Second Apoeal No. 33 of 1950, from decision of 
Sub.-J., Balasore, D/- 17-11-1949. 

(a) Municipalities — Bihar and Orissa Munici¬ 
palities Act (7 of 1922) S. 95 — Enhancement of 
tax — Validity — (Civil P. C. (1908), S. 9). 

In order that the Municipal Body may 
assume powers for the purpose of enhancing 
the tax of the assessee fixed in the General 
Assessment, they must be satisfied, as provid¬ 
ed under the last clause of S. 95 that the 
assessment is inadequate and that it, is so on 
account of mistake or fraud. Where there 
is nothing to indicate that the inadequate 
assessment, if any, was due to mistake or 
fraud, the enhancement must be held to be 
ultra vires. 

A civil Court will, therefore, have jurisdic¬ 
tion to entertain a suit for declaring it as 
ultra vires. (Paras 2, 3) 

Anno: C. P. C., S. 9, N. 53. 
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1953 Muila: S. 9, P. 30, N. "‘Suits expressly 


barred” (Topic discussed in N. 53 to S. 9 in AIR 
Com. not independently dealt with in Mulla—AIR 
•Com. note exhaustive of particular topic). 

(b) Interpretation of Statutes — Taxing statutes. 

The provisions of the taxing statute have 
got to be construed strictly and the require¬ 
ments thereunder have got to be strictly 
complied with. (Para 3) 

Anno: Civil P. C., Pre., N. 7. 

H. Mohapatra and R. N. Misra. for Appellant 
Xi. K. Dasgupta, for Respondent. 

BIOHAPATRA J. : 

This appeal has been filed by the defendant — 
Municipality of Ralasore — against the confirming 
judgment dated 17-11-1949, of Sri T. V. Rao, 
Subordinate Judge of Balasore, arising out of a 
suit brought by the plaintiff for a declaration that 
the enhancement of the municipal tax is ultra 
vires and without jurisdiction. The plaintiff, who 
is a Commissioner of the Balasore Municipality, 
is a resident of the Balasore Town and is in 
occupation of Holding No. 4 in Ward IV, that is, 
the Holding in question. He was assessed 10 pay 
a tax of Re. 1-8-0 per quarter in respect of this 
Holding in the General Assessment which had 
taken place in the year 1938. This tax, however, 
was enhanced to Rs. 9/7/- per quarter by the 
I Resolution, dated 27-8-1945, of the Balasore Muni¬ 
cipality affirming the proceedings of the Finance 
Sub-Committee dated i0-8-1945. 

The contention on behalf of the plaintiff-respon¬ 
dent is that the tax which was assessed in the 
General Assessment of the year 1938 can be 
■enhanced only in accordance with the provisions 
of S. 95, Bihar and Orissa Municipal Act, which 
was in operation during that time, and inasmuch 
as the provisions have not been complied with 
the assessment is bound to be declared ultra vires. 
It is also agreed by on behalf of the appellant- 
Municipality that the enhancement is to be effect¬ 
ed only under the provisions of Section 95 and 
not otherwise. 

(2) Mr. Mohapatra, appearing on behalf of the 
appellant, contends mat the provisions had been 
complied with. Section 95 runs as follows. 

“The Commissioners may, at any time after the 
publication of the notice required by S 115, 
assess any person who was without authority 
omitted from assessment list, or whose liability 
to assessment has accrued thereafter, and may 
enhance any assessment which appears to them 
to be inadequate, and to have been so made 
owing to mistake or fraud.” 

Air. Mohapatra relies upon the last clause and 
contends that the previous enhancement of the 
year 1933 appeared to the Municipal Body to be 
utterly inadequate and that the inadequate assess¬ 
ment was owing to the mistake of the assessing 
authorities. He particularly relies upon Exts. A 
and A-2, that is the inspection reports of the 
District Magistrate during the years 1943 and 
1945, to show how the previous assessment was 
found to be inadequate. 

On a perusal of the reports of the District 
Magistrate it may appear that the assessment may 
be inadequate in consideration of the circum¬ 
stances of the respondent in the years 1943 and 
1945. But there is nothing in the reports to indi¬ 
cate that in fact the assessment was inadequate 
in the light of the circumstances of the man in 
the .year 1933, that is. the year of assessment. 
But that apart, one thing appears to be certain 
that there is nothing in the inspection reports of 
the District Magistrate to indicate that the in- 

1954 Ori./29 & 30 


adequacy was the result of any mistake. We will 
quote in this connexion the Resolution dated 10th 
August, 1945 of the Finance Sub-Committee which 
runs as follows: 

“Read the remarks of the District Magistrate 
and the Additional District Magistrate about the 
lax imposed upon Mr. A. Sattar Khan with 
regret and it is not desirable that one of our 
brother Commissioner should be remarked in 
this manner. It has been done and we done 
think ne will refuse to be taxed properly and 
take protection under the Jaw to evade it and 
in our opinion ne snould be assessed upon a 
monthly income of Rs. 300/- per month as he 
is a prosperous jeweller, clotn merchant and 
is in a much happier position in the words of 
the District Magistrate.” 

This Resolution of the Finance Sub-Committee 
was simply confirmed by the Municipal Body on 
27-3-1345. The Resolution running thus: 

. “The proceeding of the Finance Sub-Committee 
Meeting held on 10-8-1945 was confirmed and 
with the amendments moved by Sri Jnan Ran- 
jan Batnaik and seconded by Sri Debendranath 
Das that after the demand of Rs. 3.000/- and 
"out of which Rs. 1,500/- will be spent from 
the Municipal fund” in Resolution No. 4.” 

Neither in the resolution of the Finance Sub- 
Committee nor of the Balasore Municipality con¬ 
firming the resolution there is anything to indicate 
that the inadequacy was due to any mistake. In 
our opinion, in order that the Municipal Body may 
assume powers for the purpose of enhancing the 
tax of the assessee fixed in the General Assess- 
nent, they must be satisfied, as provided under 
the last ciause, that the assessment is inadequate 
and that it is so on account of mistake or fraud 
It is manifestly clear to us, therefore, in the 
present case that as there is nothing to indicate 
that the inadequate assessment, if any, was due 
to mistake or fraud, the enhancement must be 
held to be ultra vires. 

(3) Air. Mohapatra, however, argues that as it 
appears from the reports of the District Alagis- 
trate during the years 1943 and 1945 that the 
assessment was inadequate and further as was 
found by the Finance Su'o-Committee that the 
previous assessment was improper, it has got to 
be implied that the previous inadequacy was on 
account of mistake. We are afraid, we cannot 
accept this contention of Air. Alohapatra as it is 
one of the well settled principles that the provi¬ 
sions of the taxing statute have got to be con¬ 
strued strictly and the requirements thereunder 
have got to be strictly complied with. 

(4) In our view, therefore, the enhancement 
being ultra vires, the Civil Court has jurisdiction 
to entertain the suit and the decisions of the 
Courts below are confirmed. The appeal, there¬ 
fore, is dismissed with costs. 

(5) PANIGRAHI C. J.: I agree. 

K.S.B. Appeal dismissed. 
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NARASIMHAM AND MOHAPATRA JJ. 
(21-1-1954) 

Babulal Agarwalla, Plaintiff-Appellant v. Pro¬ 
vince of Orissa and others, Defendants-Respon- 
dents. 

First Appeals Nos. 18 and 23 of 1946, from the 
judgment of Sub-J., Puri. 

(a) Criminal P. C. (1898), S. 4 (1) (f) and (n) 
— Offence Ipicler R. 81 (4), Defence of India Rules 
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is non-cognizable — (Defence of India Rules, Rr. 
81 and 128). 

Since R. 81 is not specified in the list of 
cognizable offences given in R. 128, Defence 
of India Rules an offence under R. 81 (4) is 
a non-ccgnizable offence. (Para 16) 

Anno: Criminal P. C., S. 4 (1) (f) N. 4. 

(b) Criminal P. C. (1898), S. 550 — ‘Any offence’ 

The words ‘any offence’ in S. 550 show un¬ 
mistakably that even though there may be the 
commission of a non-cognizable offence a police 
officer may seize any property found under 
suspicious circumstances. (Para 16) 

Anno: Criminal P. C., S. 550 N. 1. 

(c) Defence of India Rules (1939), R. 81 (4) — 
Food Grains Control Order (1942), Cls. 2 (e) and 
3 (1) — Contravention of. 

A person keeping in his posession more than 
50 maunds of foodgrains is to be presumed 
under the second proviso to Cl. 3 (1), Pood- 
grains Control Order to have stored them for 
the purpose of sale unless the contrary is 
proved. If such a person does not produce a 
valid license as required by Cl. 2 (e) of the 
Order, when demanded by any of the compe¬ 
tent authorities he would be guilty of contra¬ 
vention of Cl. 3 (1) of.the Order which is 
punishable under R. 81 (4), Defence of India 
Rules. (Para 16) 

(d) Criminal P. C. (1898), Ss. 5 (2) and 550 — 
Offences against other laws — Powers of police 
officer to seize property — (Defence of India Rules 
(1939), Rr. 81 and 124) — (Food Grains Control 
Order (1952), S. 3(1)), 

It is true that in Rule 81 (2) (f) of the 
Defence of India Rules provision was made 
for search and seizure. But this is a mere 
enabling provision and if in the Foodgrains 
Control Order made under Rule 81 (2) no such 
provision is made for search and seizure if. 
will be unreasonable to hold that the general 
powers conferred on Magistrates and police 
officers under the Criminal Procedure Code are 
taken away. An offence under Rule 81 (4) 
will be an offence under a ‘special law’ and by 
virtue of sub-s. (2) of S. 5, Criminal P. C. the 
procedure for investigation of such offence 
will be regulated by the Criminal Procedure 
Code subject of course to any provision in 
the special law regulating the manner of such 
investigation. Hence, if there is any clear pro¬ 
vision in the Defence of India Rules regarding 
the circumstances under which search and 
seizure of articles in respect of which an 
offence under Rule 81 (4) is suspected that 
provision will undoubtedly override the powers 
of the police under S. 550, Criminal P. C. or 
those of the Magistrate under the Criminal 
Procedure Code. But where there is no provi¬ 
sion in the Defence of India Rules abrogating 
the powers of the police under S. 550. Criminal 
P. C.. either expressly or by implication, it will 
not be proper to hold that that section cannot 
be resorted to merely because in the Food- 
grains Control Order advantage was not taken 
of the provisions of Rule 81 (2) (f) and no 
special clause was inserted dealing with search 
and seizure. (Para 18* 

The Sub-divisional Magistrate’s power under 
the Criminal Procedure Code to direct search 
and seizure where there is a reasonable sus¬ 
picion of contravention of any provision of 
the Defence of India Rules is eouallv clear not 
onlv bv virtue of the general provisions of the 
Criminal Procedure Code but also bv virtue of 
the express powers conferred by Rule 124 of 
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the Defence of India Rules. AIR 1944 Nag 
366, Rel. on; AIR 1944 Bom 247 and AIR 1945 
Mad 23, Distinguished. (Para 18) 

Anno: Criminal P. C., S. 5 N. 6; S. 550 N. 1. ■’ 

(e) Defence of India Act (1939), S. 17 (1) _ 

‘Good faith’ — Meaning of — Conditions for 
claiming protection under section — (General 
Clauses Act (1897), S. 3 (20)). 

The expression ‘good faith’ used in S. 17(1), 
Defence of India Act should be construed in 
the light of the definition given in S. 3 (20) 
of the General Clauses Act, 1897. (Para 19) 

Hence, if from the proved facts of a case it 
can be inferred that the public officials acted 
honestly even though they might have acted 
negligently it must be held that they acted 
in good faith within the meaning of S. 17(1), 
Defence of India Act. But to seek protection 
under that section it must be further esta¬ 
blished that the act impugned was either done- 
or intended to be done in pursuance of any 
provision of the Act or of the Defence of India 
Rules. (Para 19> 

(f) Evidence Act (1872), Ss. 101 to 103 — Ques¬ 
tion of onus after evidence let in. 

Where both the parties have led evidence 
and the question in the end turns on prefer- 
ing the evidence of one party to that of the 
other the question of onus of proof becomes 
immaterial and is of academic interest only. 

(Para 19) 

Anno: Evidence Act, Ss. 101 to 103 N. 9. 

(g) Interpretation of Statutes — Penal Statute 

— Provision dealing with search. 

The well known principle that penal sta¬ 
tutes have to be strictly construed in favour 
of a subject should not be applied to provi¬ 
sions as regards search and seizure which are 
merely procedural matters. Anv provision deal¬ 
ing with search cannot be said to be a penal 
statute so as to justify a strict construction. 

(Paras 17, 18) 

Anno: Civil P. C., Pre. N. 7. 

(h) Tort — Wrongful seizure — Damages — 
(Defence of India Act (1939), S. 17(1)). 

Police officers seizing a number of bags of 
rice belonging to plaintiff with a view to pre¬ 
vent them from being exported from Orissa 
to Bengal in spice of the fact that the plain¬ 
tiff had shown them a valid licence — Police 
acting in a high handed manner without car¬ 
ing whetner there was any authority in them 
to make such seizures — They neither acted 
nor purported to act under the provisions of 
any statute — Held that the police officers 
were not entitled to claim the protection of 
S. 17 (1), Defence of India Act and. therefore, 
were liable to pay damages to the plaintiff for 
the loss sustained by the illegal seizure. 

(Para 21) 

(i) Tort — Wrongful seizure of goods—Damages 

— Seizure held not wrongful — (Criminal P. CL 
(1898). Ss. 523 (1) and 550). 

Police officer suspecting contravention of 
Cl. 3 (1). Foodgrains Control Order 1942. seiz¬ 
ing certain bags of rice belonging to plaintiff 

— No valid permit produced at time of seizure 

— Plaintiff going three hours after seizure to 
police station where bags were removed and { 
showing his licence and demanding release of 
bags — Police officer refusing to release bags 

on ground that they had no authority to j 

release them without the authority of the 5 

Magistrate under S. 523 (1). Criminal P. C. ( 

— Held that the seizure was justified under 
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S. 550, Criminal P. C. and that he had acted the Defence of India Rules. That Order prohibit- 

within his authority in refusing to release ea any person lrom engaging in any unueruixing 

them and therefore was not liaoie for damages. in respect oi purcnase, s<ue, or stoiage ior saie, 

(Para 23; in wnoiesaie quantities oi any loougiuin except 


Anno: Criminal P. C., S. 523 N. 6; S. ooO N. 1. 

(j) Tort — Vicarious liability — Liability of 

Government for acts of their servants. 

Police officers seizing goods belonging to 
plaintiff — Seizure neither authorised by the 
State nor had the sanction of any law nor 
was it for purposes of Government — Conspi¬ 
racy between officers and Government not 
proved — Government neither ratifying nor 
deriving any benefit from such seizure — Held 
that in the circumstances the Government was 
not liable for the tortious acts of their ser¬ 
vants. AIR 1953 Assam 116, Distinguished. 

(Paras 25, 26; 

(k) Limitation Act (1908), Art. 2 — Scope. 

Article 2 can have no application to a suit 
for damages against police officers lor illegal 
seizure of goods when the seizure was not 
either made or even intended to be made by 
them in pursuance of any provision ol law 
in force. (Para 27; 

Anno: Lim. Act, Art. 2 N. 1. 
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In F. A. No. 18/46: 


M. S. Rao, for Appellant; Advocate General, 
Orissa, for Respondents. 

In F. A. No. 23/46: 

Advocate-General, for Appellants; N. Mukherji, 
for Respondent. 

NARASIMHAM J.: 

These two appeals arise out of the judgment 
and decree passed by the Subordinate Judge of 
Puri in a suit brought by one Babulal Agarwalla, 
a merchant of Faridpur district in East Bengal, 
claiming damages for alleged illegal and malici¬ 
ous seizure of several bags of rice on various dates 
in June and July, 1943. The learned Subordinate 
Judge decreed his claim for damages in respect 
of seizure of some bags of rice on three dates 
(16-7-1943, 22-7-1943 and 27-7-1943); but dismissed 
his claim in respect of seizure on other dates. 

F. A. No. 18 of 1946 was filed against that por¬ 
tion of the judgment of the Subordinate Judge 
which disallowed his claim and F. A. No. 23 of 
1946 was filed by two of the police officers against 
whom the learned Subordinate Judge had given a 
decree for damages for unlawful seizure. Both the 
appeals were heard together for the convenience 
of all concerned and will be dealt with in one 
judgment. 

( 2 ; During the year 1943 the second world war 
was going on with great intensity and the provi¬ 
sions of the Defence of India Act, the Defence of 
India Rules and the various Control Orders in res¬ 
pect of essential commodities were applied with 
full rigour in all the States of the territory for¬ 
merly known as British India. The Control Order 
with which the Court is concerned in the present 
litigation is the Foodgrains Control Order, 1942 
made by the Central Government in exercise of 
the powers conferred by sub-rule (2) of R. 81 of 


under ana m accordance wim a licence issued m 
that benaif by a Provincial Government. 

Tne Order defined ‘purchase or sale in wholesale 
quantities’ as meaning -purcnase or saie in quanti¬ 
ties exceeding 20 maunus in any one transaction’ 
and there was a further provision to tne eiiect 
that any one ‘who stores loo-dgram in quancit.es 
exceeding 50 maunds may, unless the contrary is 
proved, oe deemed to store tne locagrain lor pur¬ 
poses of saie’. Tnere are otner provisions m tne 
Oraer dealing with the conditions under which 
licences would be granted by the Provincial Gov¬ 
ernments and the terms of such licences. 

In pursuane of this Order various Provincial 
Governments restricted tne export of rice from 
one Province to anotner oy tne issue of licences. 
Due during the great Bengal lamine of 1942-43 
when mere was acute shortage oi rice in Bengal 
the Government oi India inserted a second pro¬ 
viso to suo-rule (2; of R. 81, Defence oi India 
Ruies by an amending notification No. 5-DC (28)/ 
43, dated 18-5-19*13 by wmen the Provincial Gov¬ 
ernments ol Assam, Bengal, Bihar and Orissa were, 
in eiiect, piombited from restricting movement, 
transport, distribution, uisposai etc. of looagrains 
witnin those iour Provinces with effect Horn 18-5- 
1913. 

By another notification No. C. G. IV(2;/43 dat¬ 
ed 29-5-1943 a second proviso was added to clause 
3 oi the Foodgrains Control Order, 1942, to the 
following effect: 

“Provided further that any licence issued, or 
deemed co be issued, under this clause in any 
of tne four provinces of Assam, Bengal, Bihar 
and Orissa and lor the time being in force in 
tiie province of issue shall be as valid in each 
of the other three provinces as if it had been 
issued by the Provincial Government of that 
province.” 

It is a notorious fact that this privilege of un¬ 
restricted inter-provincial movement of loodgrains 
amongst the said lour Provinces though welcomed 
by Bengal was keenly resented by Orissa and Bihar 
and alter some agitation the Government oi lndia 
withdraw that privilege by notification No. C. G. 
604/2 dated 16-8-1943. The period from 18-5-1943 
to 16-8-1943 may conveniently be described as the 
‘Iree trade period’ during which the various acts 
ol seizure oi the rice ol the plaintiff took place. 

The eagerness of the then Provincial Govern¬ 
ment oi Orissa to bring about a speedy termina¬ 
tion of the ‘free trade period’ will be apparent 
from the fact that on 16-8-1943 as soon as tne Gov¬ 
ernment of India issued the aforesaid notification 
the Provincial Government sent an urgent tele¬ 
gram (see (Ext. E-8) to the Collector ol Puri in¬ 
forming him about the notification of the Govern¬ 
ment of India and directing him to take necessary 
steps to prevent all export of loodgrains and their 
products to any place outside the Province of 
Orissa except under a permit to be issued by the 
Provincial Director of Food Supplies. It seems 
thus a fair inference to say that the Provincial 
Government and its subordinate officers did not 
want free trade of loodgrains between Orissa and 
Bengal and were keen on retaining power to re- 

gulate e.-.poit liom Orissa to Bengal by issuing 
licences. x 5 

During the ‘free trade period’ their hands were 
tied inasmuch as by virtue of the amendments 
made by the Government of India to the Defence 
of India Rules and the Fodgrains Control Order 
any trader who obtained a valid licence under that 
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Order from a competent authority in Bengal was 
entitled to purchase rice in Orissa and export it 
to Bengal without any restriction whatsoever. The 
allegation of the plaintiff is that during the ‘free 
tracie period’ though, the Provincial Government 
couid not directly prevent the transport of rice 
from Orissa to Bengal it encouraged its subordh 
nate officials to prevent such export by indirect 
means by harassing the merchants in various 
ways, illegal seizure of various quantities of rice 
ana deliberate delay and refusal to pass any orders 
on the various petitions filed by the merchants for 
redress against such illegal seizure. 

(3) On 10-6-1943, plaintiff Babulal Agarwalla 
was granted a licence by the Sunply Officer of 
Goalundo in Faridpur district to carry on the busi¬ 
ness of purchase, sale, storage for sale etc. of rice, 
paddy and other foodgrains. Another merchant 
of the same district named Makhanlal Sharma 
(P. W. 1) also obtained a similar licence and both 
these licensees came to Orissa for the purpose of 
purchasing rice at cheap rates and exporting it 
lo Bengal for sale at high profits. The plaintiff 
opened a godown at Khurda and through various 
agents purchased rice from several cultivators in 
the mofussil. Several bags of rice thus purchased 
by him were seized by tne police of Khurda and 
Jatni on 28-6-1943, 7-7-1943, 16-7-1943, 22-7-1943 

27-7-1943 and 12-9-1943. 


teen bags of rice and that on demand they could 
not prouuce before him any licence. Hence he 
suspected tnat there was contravention of the pro¬ 
visions of the Foodgrains Control Order which was 
punisnaoie under R. 81 (4) of the Defence of India 
Rules and that he seized the rice bags. 

The piainthf, on the other hand, has examined 
ins companion from Fanapur named Makhanlal 
Snarma (P. W. 1) to show tnat tne plaintiff him¬ 
self was present at tne time of tne seizure and 
that he actually showed his licence to the police 
officer and also showed the receipts in support of 
his statement that he had purchased the quantity 
of rice from various persons. It was alleged that 
without any justification the police officer seized 
the goods even though in view of the production 
of the licence by the plaintiff there could be no 
question of even a suspicion of his having contra¬ 
vened the provisions of R. 81 (2), Defence of India 
Rules. The crucial point for decision, therefore, is 
whether tne piaintiff was present at the time’of 
the seizure of these bags and whether he produced 
his licence (Ext. 1) before D. W. 1 as stated by 
P. W. 1 (After discussion of evidence His Lord- 
ship proceeded:) I would, therefore, hold that the 
plaintiff showed his licence at the time of the 
seizure of the bags by the police officer and there 
was no ground even for suspicion that there was 
a contravention of the Foodgrains Control Order 


The plaintiff contended that these seizures were (6) In this connection it should be further point- 
unlawful as they v/ere done in pursuance of a pre- ed out that it was during the cross-examination 
concerted conspiracy on the part of the Provincial of p - 1 by the defendants’ Advocate that the 
Government and its local officials to flout the orders presence of the piaintiff at the time of the seizure 
of the Government of India regarding the free ancl ^ production of the licence before the Police 
movement of foodgrains from Orissa to Bengal Officer were brought on record. In his examina- 
and that though he had shown his licence to the tion-in-chief P. W. 1 did not care to say anything 
Subdivisional Magistrate of Khurda before com- a bout this matter and similarly in the plaint also 

mencing his business in Khurda sub-division yet there was no mention about these facts. This lt- 

he was put to much unnecessary harassment and self is ai * important circumstance to show that 

huge loss by being entangled in several criminal the piaintiff was not overzealous to concoct a false 

cases for offences under the Defence of India scory^ of his presence at the time of the seizure 

Rules which were eventually withdrawn. Hence ai f d hts showing the licence to the police officer, 
he claimed damages from the Government of Apparently, the plaintiff’s Advocate also did not 
Orissa (defendant No. 1), the then Sub-divisional realise the importance of these facts. But the de- 
Magistrate of Khurda (defendant No. 2), the then fendants’ Advocate by questioning P. W. 1 on these 
Assistant Price Control Officer, Khurda (defendant points brought out answers which undoubtedly 
No. 3) and various subordinate police officials (de- support the plaintiff’s case to the effect that there 
fendants 4, 5, 6, 7, 8, 9 and 10) who actually seized was absolutely no justification for seizure, 
his bags of rice. W 1 may further state that in respect of this 

The main defence of the Government of Orissa seizure a criminal case under R. 81 (4) of the De¬ 
v/as that they were not responsible for the tortious fence of India Rules was started against the plain- 
act, if any, committed by their subordinate offi- tiff (No. 34 C of 1943) in the Court of Sri N. Sahu. 
cials and that there was no conspiracy between on 16-5-1944 (Ext. A-5) the case was with- 

them and their officials as alleged by the plaintiff. drawn under the orders of the District Magistrate 
The Sub-divisional Magistrate of Khurda took the and the plaintiff was acquitted. The learned try- 

plea that he had acted bona fide in exercise of the i n » Magistrate directed that the rice bags seized 

powers conferred on him by the Defence of India should be returned to the plaintiff. There is, how- 
Rules and that in any case his action was protect- over, no evidence to show what happened subse¬ 
ed by S. 17 (1), Defence of India Act. The police quently to those rice bags. 

officers also have taken a similar plea. The Assis- ‘ 2nd seizure’. — Admittedly on 7-7-1943 A. S. 

tant Price Control Officer took the plea that he p Purusottam Mohapatra (D. W. 2 and defen- 
had nothing to do with the seizure of any of the dant No. 2) who was officer-in-charge of Khurda 
bags and that consequently he was not liable in Police station seized 299 bags. On 3-7-1943 the 
any view of the case. plaintiff had filed a complaint (Ext. E-l) under 

(4) Before discussing the various questions of *?7 anc * 34ft, I. P. C. against several persons 

lav/ that arise in these appeals I may discuss the alleging that they wrongfully restrained him from 
evidence regarding the circumstances under which despatching rice in bullock carts to the railway sta- 
various acts of seizure took place and give my find- tion. The complaint w*as sent by the Sub-divi- 
ing thereon. sional Magistrate to the local police for instituting 

(5) ‘1st seizure’. — Admittedly on 28-6-1943 nine- F - L R - and investigation. The police officer (D.W. 

teen bags of rice were seized bv A. S. I. Lokanath stated that while investigating that case he J 

Misra (D. W. 1 and defendant No. 4) at Khurda, seized the said 299 bags which were pointed out j 
about 300 yds. off from the office of the Sub-divi- to him by the complainant (plaintiff) himself and 3 
sional Magistrate. This A. S. I. has, in his written that he kept them in the custody of one Brajaki- / 
statement & in his evidence in Court, taken the plea shore Naik. 

that he found two cartmen named Ramnarayan After completing investigation * he submitted V' 
Ram and Fakir Behera in charge of the said nine- Final Report (Ext. E-3) in that case. Then the 
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Sub-divisional Magistrate on 5*8-1943 directed the 
release of these bags to the plaintiff. But on 
12-9-1943 after the expiry of the ‘free trade period’ 
these bags and one more bag were seized by an¬ 
other police officer of Khurda (D. W. 4 and defen¬ 
dant No. 9) under the orders of the Sub-divisional 
Magistrate. There is no reason to disbelieve the 
evidence of D. Ws. 2 and 4 regarding the circum¬ 
stances under which 299 bags of rice were seized 
on 7-7-4943, released on 5-8-1943 and again seized 
on 12-9-1943. The plaintiff s witness (P. W. 1) has 
not been able to say anything winch would con¬ 
tradict the evidence of these two police officers 
regarding this seizure. I would, therefore, accept 
their evidence on this point. 

It further appears that on 14-3-1944 (see Ext. E-7) 
the Sub-divisional Magistrate directed the release 
of these bags as the zimadar Brajakishore Naik 
(see Ext. E-6) reported that the bags were being 
damaged by white-ants and were deteriorating. 
But as the plaintiff took no steps to take posses¬ 
sion of these bags they were sold and the sale- 
proceeds were deposited in the treasury. 

(9) 3rd seizure: On 16-7-1943, A. S. I. Biswanath 
Patnaik (defendant No. 7) seized 35 bags of rice 
at Khurda. On 27-7-1943 a prosecution report was 
filed against one Bimbadhar Samantra (Ext. D) 
on the allegation that he transported these bags 
of rice for sale without a licence. The case 
against Bimbadhar Samantra proceeded in the 
Court of Sri N. Sahu (see G. R. case No. C/36 of 
1943) and on a petition filed by him (see Ext. D-2 
dated 6-11-1943) the learned Magistrate on 15-1-1944 
(Ext. D-3) discharged him under S. 253, 
Criminal P. C. 

In the meantime, the plaintiff had filed a peti¬ 
tion before the trying Magistrate (Ext. D-l) stat¬ 
ing that the bags may be restored to him as he was 
their owner. The learned trying Magistrate, how¬ 
ever, directed the restoration of the rice bags to 
the said Bimbadhar Samantra and directed the 
plaintiff to establish his claim in the Civil Court. 
The plaintiff, however, did not implead Bimbadhar 
as a defendant in the present suit. Doubtless, 
his witness (P. W. 1) stated that the plaintiff was 
present when these 35 bags of rice were seized 
and that he showed his licence to the police officer. 
He totally denied any knowledge about the said 
Bimbadhar Samantra. 

The seizure list in respect of these rice bags has 
not been proved and neither the police officer 
Biswanath Patnaik nor any other person who was 
present at the time of the seizure has been exa¬ 
mined as a witness. But the unexplained omission 
on the part of the plaintiff to implead Bimbadhar 
or to file a separate suit against him though the 
trying Magistrate who delivered the rice bags to 
Bimbadhar by his order dated 15-1-1944 (see Ext. 
Dl) directed the plaintiff to seek his redress 
against Bimbadhar in the Civil Court, must lead 
to an adverse inference against him. Bimbadhar 
is undoubtedly a necessary party so far as the 
recovery of damages for seizure of these 35 bags of 
rice is concerned. He had to stand in the dock 
as an accused in the criminal case (G. R. No. C/36 
of 1943) brought by the police in respect of his 
unauthorised possession of these bags. 

If the plaintiff was really present at the time 
of the seizure and had shown his licence to the 
police officer it is not likely that the police would 
have omitted to send him up also as one of the 
co-accused, if not as the only accused. I am there¬ 
fore not inclined to accept the uncorroborated 
testimony of P. W. 1 regarding the presence of 
the plaintiff at the time of the seizure of these 
bags or the production of his licence before the 
police officer concerned. 
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I would agree with the learned lower Court that 
the bags were in the possession of Bimbadhar and 
as he could not produce any licence before the 
police officer the latter had reasonable grounds to 
suspect that there was contravention of the provi¬ 
sions ot the Foodgrains Control Order and was 
justified in seizing the same. The Question as to 
whether Bimbadhar was acting as the agent oi 
the piaintiif at the time oi the seizure cannot 
obviously be determined in the present litigation 
in the absence oi Bimbadhar. 

(10) 4th seizure: On 16-7-1943, A. S. I. Biswanath 
Patnaik (defendant No. 7) seized 41 bags oi rice 
at Khurda. The seizure list has not been proved 
nor has the A. S. I. given evidence regarding the 
circumstances under which the seizure took place. 
His written statement was to the effect that the 
seizure took place for suspected contravention of 
the provisions of the Defence of India Rules and 
the Foodgrains Control Order. The plaintiff's wit¬ 
ness (P. W. 1) however stated that the plaintiff 
was present at the time of this seizure a:so and 
that he showed his licence to the police officer. 
In the absence of any rebutting evidence on the 
defendant's side I am inclined to accept the plain¬ 
tiff’s evidence on this point. 

As to what happened to these rice bags subse¬ 
quently we have to rely on the written statement 
of defendant No. 7 to the effect that no prosecu¬ 
tion was launched and the plaintiff was given 
notice to take back the bags. But he took no 
steps and the bags were, therefore, kept in police 
custody 

(11) 5th seizure: On 22-7-1943, S. I. A. Rauf 
(D. W. 3 and defendant No. 5) seized 90 bags of 
rice at Khurda. He stated that the bags were 
in the possession oi some cartmen who could not 
produce any licence or permit and that he, there¬ 
fore, seized them as he suspected contravention of 
the Foodgrains Control Order. But the evidence 
of P. W. 1 is to the effect that the plaintiff was 
present on that occasion and that he showed his 
licence to the S. I. The question for decision is 
whether the evidence of P. W. 1 should be believed 
or that of D. W. 3 on this point. 

(After discussion of evidence his Lordship proceed¬ 
ed) I would, therefore, believe the evidence of 
P. W. 1, disbelieve the evidence of D. W. 3 regard¬ 
ing the circumstances under which this seizure 
took place and hold that the plaintiff was present 
and showed his licence to the police officer. 

(12) 6th seizure: On 27-7-1943 the same police 
officer (D. W. 3 and defendant No. 5) seized another 
consignment of 90 bags of rice at Khurda. As in 
respect of the previous seizure there is a sharp 
conflict in the testimony of P. W. 1 and D. W. 3 
regarding the circumstances connected with this 
seizure, the former saying that the plaintiff was 
present and that he showed his licence and the 
latter asserting that though the plaintiff was pre¬ 
sent he was not able to produce either his licence 
or his daily account register. (After discussion of 
evidence his Lordship proceeded). In view of these 
circumstances I w’ould disbelieve the evidence of 
D. W. 3. accept the evidence of P. W. 1 and 
hold that the plaintiff was present and that he 
showed his licence to this police officer at the time 
of this seizure also. 

(13) In respect of these two seizures of 22-7-1943 & 
27-7-1943 two criminal cases under R. 81 (4) of the 
Defence of India Rules were started against the 
plaintiff (Nos. 47 & 48 of 1943' in the Court of Sri 
N. M. Patnaik. But both of them w T ere withdrawn 
on 15-5-1944 (see Exts. B-l & B-2) and the Magis¬ 
trate directed that the property should be restored 
to the owner. But it appears that the rice bags 
were not taken possession of by the plaintiff. 
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(14) 7th seizure: On 27-7-1943, S. I. Sri Budhi- 
nath Dalai of Jatni police station (D. W. 5 and 
defendant No. 10) assisted by his A. S. I. Sri 
B. Monanty (defendant No. 6) seized 151 bags of 
rice from some cartmen close to Khurda Road 
Railway Station. The cartmen were unable to 
produce any licence. As the quantity of rice was 
moie than 20 maunds and no licence was pro¬ 
duced the S. I. seized the goods for contravention 
of the provisions of the Foodgrains Control Order 
In the personal diary (Ext. C) this fact was also 
stated. The plaintiff’s witness (P. W. 1) also ad¬ 
mitted that at the time of seizure of these 151 bags 
of rice the plaintiff was not present nor any licence 
was shown to the police officer. 

At that time the plaintiff was at Khurda, 
several miles away. The plaintiff came to Jatni 
police station three hours after seizure and pro¬ 
duced his licence before the S. I. But the latter 
would not release the goods. Even if his evidence 
be believed on this point it seems clear that at 
the time of the seizure of these 151 bags the cart¬ 
men could not show any licence to the police 
officer. As the quantity of rice was more than 
20 maunds the police officer was entitled to seize 
the goods for contravention of the provisions of 
the Foodgrains Control Order. The legal effect of 
ihe subsequent production of the licence by the 
plaintiff before the police officer three hours after 
seizure will be discussed later on. 

(15) To sum up, therefore, my finding is as fol¬ 
lows : 

At the time of the 1st, 4th, 5th and 6th seizures 
(28-3-1943, 16-7-1943, 22-7-1943 and 27-7-1943) the 
plaintiff was present and showed his licence to 
the police officers who notwithstanding the produc¬ 
tion of the licence seized the goods and subse¬ 
quently came forward with a false story that no 
licence was produced. The 2nd seizure of 299 bags 
of rice on 7-7-1943 was made by D. W. 2 during 
the investigation of a cognizable offence under Ss! 
147 and 341, I. P. C. The same bags along with 
another bag were seized by defendant No. 9 on 
12-9-1943 under the orders of the Sub-divisional 
Magistrate. The third seizure of 35 bags was made 
from one Bimbadhar, to whom they were subse¬ 
quently restored after an unsuccessful prosecution. 
The seizure of 151 bags of rice on 27-7-1943 was 
made by defendants 10 and 6 from cartmen who 
were unable to produce any licence. The plain¬ 
tiff was not there then but he appeared three 
hours after seizure at Jatni police station and pro¬ 
duced his licence; but the police officer refused 
to release the goods. 

(16) By virtue of the second proviso to sub-cl. 
(1) of cl. 3 of the Foodgrains Control Order, 1942 
if any person is found in possession of more than 
50 maunds of foodgrains he may be presumed to 
have stored them for the purpose of sale unless 
the contrary is proved. The definition of “storage 
in wholesale quantities” in cl. 2(e) shows that 
storage for purposes of sale of more than twenty 
maunds of foodgrains, requires a valid licence. Such 
storage for the purpose of sale without a valid 
licence would amount to contravention of cl. 3(1) 
of that Order and would thus be punishable under 
R. 8-1(4) of the Defence of India Rules. Hence, 
arises the necessity on the part of a person keep¬ 
ing in his possession more than fifty maunds of 
foodgrains to produce a valid licence when demand¬ 
ed by any of the competent authorities. 

Rule 128 of the Defence of India Rules specified 
the various offences under those Rules which are 
of a cognizable nature. Rule 81 is not specified 
in that Rule and consequently it is clear that an 
offence under R. 81(4) is a non-cognizable offence, 
that is to say, a police officer cannot arrest a 
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person suspected to have committed that offence 
without a warrant from a Magistrate. Rule 124 
of the Defence of India Rules confers power on 
certain classes of Magistrates to issue warrants 
authorising the search of any place and the seizure 
of any article where there is a reasonable suspicion 
of contravention of any provision of the Defence 
of India Rules. 

It is admitted that when the police officers seized 
the rice bags of the plaintiff on all the specified 
dates except 12-9-1943 they did not purport to act 
under any authority given to them by the Sub- 
divisional Magistrate of Khurda. But under S. 550, 
Criminal P. C. any police officer may seize any 
property which may be found under circumstances 
which create suspicion of the commission of ‘any 
offence’. The words underlined (here into ‘ ’) 

show unmistakably that even though there may 
be the commission of a non-cognizable offence a 
police officer rhay seize any property found under 
suspicious circumstances. Doubtless under section 
523 (1), Criminal P. C. he is bound to report the 
seizure forthwith to the Magistrate concerned and 
await his orders regarding its disposal. 

The suspicion of the commission of an offence 
in the present case would arise only if the person 
in possession of the rice bags could not produce 
any licence when demanded by the police officer. 
If, however, as found by me, it be held that the 
person in possession of the rice bags above the 
permissible limit actually showed his licence to 
the police officer concerned there would be abso¬ 
lutely no question of even a suspicion of his hav¬ 
ing committed any offence under the Defence of 
India Rules and the police officer will have no 
authority to seize the rice bags while purporting 
to exercise his powers under S. 550, Criminal P. C. 

(17) The learned lower Court has misconceived 
the powers of the Sub-divisional Magistrate and 
the police officers as regards search and seizure 
of suspected articles where contravention of any 
provision of the Foodgrains Control Order is believ¬ 
ed to exist. It thought that unless there was a 
special provision in the Foodgrains Control Order 
empowering either the Sub-divisional Magistrate or 
the police officer to enter and inspect premises 
and to seize articles in respect of which there was 
a reasonable suspicion of contravention of any 
provision of that Order those officers have no 
such powers at all and that the provisions of the 
Criminal Procedure Code giving them such powers 
should be deemed to have been impliedly taken 
away. 

In taking this view the learned lower Court 
relied mainly on the fact that under cl. (f) of 
sub-r, (2) of R. 81 of the Defence of India Rules 
express power was conferred on the appropriate 
Government to provide in an Order made under 
R. 81(2) of the Defence of India Rules for entering, 
searching and inspecting premises with a view to 
secure compliance with the Order and to seize sus¬ 
pected articles. 

By way of analogy it relied on — ‘Purushottam 
Devji v. Emperor’, AIR 1944 Bom 247 (A) & ‘In re 
Appukutti Chettair’, AIR 1945 Mad 23 (B). and 
other decisions where it was held that the power 
of a trying Magistrate to forfeit goods in respect 
of which contravention of an Order under R. 81 
(4) of the Defence of India Rules was proved, arose 
only if in the relevant Order express power was 
conferred on a trying Magistrate to direct such 
forfeiture. In those decisions the reasoning adopt¬ 
ed was that in view of the express provision in 
R. 81(4) regarding forfeiture of goods the provi¬ 
sions of S. 517, Criminal P. C. should be deemed 
to have been to that extent abrogated in respect 
of offences under R. 81(4) and that a trial Court 
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cannot rely on S. 517, Criminal P. C. for directing 
forfeiture. The learned Judges applied the well- 
known principle that penal statutes have to be 
strictly construed in favour of a subject. 

(18) The learned lower Court should not have 
applied this principle as regards search and seizure 
which are merely procedural matters. Any provi¬ 
sion dealing with search cannot be said to be a 
penal statute so as to justify such a strict con¬ 
struction. It is true that in R. 81 (2)(f) of the 
Defence of India Rules provision was made for 
search and seizure. But this is a mere enabling 
provision and if in the Focdgrains Control Order 
made under R. 81(2) no such provision is made 
for search and seizure it will be unreasonable to 
hold that the general powers conferred on Magis¬ 
trates and police officers under the Criminal Pro¬ 
cedure Code are taken away. An offence under 
R. 81(4) will be an offence under a ‘special law’ 
land by virtue of sub-s. (2) of S. 5, Criminal P. C. 
the procedure for investigation of such offences 
will be regulated by the Criminal Procedure Code 
subject of course to any provision in the special 
law regulating the manner of such investigation. 
Hence if there is any clear provision in the Defence 
of India Rules regarding the circumstances under 
which search and seizure of articles in respect 
of which an offence under R. 81(4) is suspected 
that provision will undoubtedly override the powers 
of the police under S. 550, Criminal P. C. or those 
of the Magistrate under the Criminal Procedure 
iCode. 

But where, as in the present case, there is no 
provision in the Defence of India Rules abrogating 
the powers of the police under S. 550, 
Criminal P. C., either expressly or by implica¬ 
tion, it will not be proper to hold that that section 
| cannot be resorted to merely because in the Food- 
grains Control Order advantage was not taken of 
the provisions of R. 81 (2) (f) and no special clause 
was inserted dealing with search and seizure. 

I do not wish to elaborate this point except 
to cite — ‘Bilimji Ramji v. Emperor’, AIR 1944 
Nag 366 (C) where it was held that the police 
could seize articles for contravention of R. 90(2) 
of the Defence of India Rules relying on this 
section and that R. 124, Defence of India Rules 
had not even impliedly taken away that right. 
!The Sub-divisional Magistrate’s power under the 
i Criminal Procedure Code to direct search and 
seizure where there is a reasonable suspicion oi 
contravention of any provision of the Defence ot 
I India Rules is equally clear not only by virtue of the 
j general provisions of the Criminal Procedure Code 
i but also by virtue of the express powers conferred 

• by R. 124 Defence of India Rules. 

(19) I may now’ deal with S. 17(1), Defence of 
India Act on which much reliance has been placed 
by the defendants. That section is as follows: 

“Section 17(1): No suit, prosecution or other 
legal proceeding shall lie against any person 
for anything which is in good faith done or in¬ 
tended to be done in pursuance of this Act or 
any rules made thereunder.” 

The expression ‘good faith’ used in this section 
should be construed in the light of the definition 
given m S. 3(20>, General Clauses acl, 1897 which 

• is as follows : 

“A thing shall be deemed to be done in good 
faith where it is in fact done honestly whether 
it is done negligently or not.” 

This definition differs fundamentally from the 
definition of ‘good faith’ in S. 52, Penal Code 
where it is stated that if a thing is not done with 
due care and attention it is not done in good 
faith. Hence, if from the proved facts of this 
litigation it can be inferred that the public officials 
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acted honestly even though they might have acted 
negligently it must be held that they acted in good 
faitn witnin the meaning of S. 17(1), Delence of 
India Act. But to seek protection under that sec¬ 
tion it must be further established that the act 
impugned was either ‘done’ or ’intended to be done 
m pursuance of any provision of the Act or of the 
Defence of India Ruies. Some argument was ad¬ 
vanced before us as to where the burden of proof 
lay to establish that S. 17(1), Defence of India Act 
has no application. 

On behalf of the public officials it was urged, 
relying on — ‘Scammell & Nephew, Ltd. v. Hurley’, 
0929) 1 KB 419 (D) and the observations of the 
Chief Justice of India in — ‘State of West Bengal 
v. Anwar Ali Sarkar’, AIR 1952 SC 75 at p. 81 (E) 
that there was a presumption that public officials 
would act honestly and reasonably in exercise of 
their statutory powers and it was the duty of a 
party challenging the action of the public officials 
to establish that they did not act honestly. 

On behalf of the plaintiff, however, reliance was 
placed on some observations in — ‘Shiam Lai v. 
Abdul Raof’, AIR 1935 All 538 (FB) (F) where it 
seems to have been indicated that the burden in 
some circumstances may lie on the public officials 
to establish their good faith. This point however 
seems to be of academic interest in the present 
case. Both parties have led evidence and the ques¬ 
tion in the end turns on preferring the evidence 
of one party to that of the other. Moreover, even 
if it be assumed that the public officials acted 
honestly it cannot be held in respect of some 
of the seizures that they either acted in pursuance 
of any provision of the Defence of India Rules or 
intended to act in pursuance of any such provi¬ 
sion. 

(20) The English decisions construing a similar 
language in the Public Authorities Protection Act, 
1893 are to the effect that 

‘‘the benefit of that statute can be claimed even 
by an officer who has acted under a mistaken 
view as to his duty whether the mistake be one 
cf fact or one of law, if only he honestly believed 
that he was acting in the discharge of his duty” 
(1929) 1 KB 419 (D)’ and — ‘Newell v. Starkie’, 
(1919) 89 LJ PC 1 (G). 

These decisions were noticed in the well-known 
decision reported in — ‘Gurucharan Kaur v. Pro¬ 
vince of Madras’, AIR 1944 FC 41 (H) where statu¬ 
tory protection under S. 270 (1), Government of 
India Act, 1935 was held to be available to public 
officials acting under a mistaKen view of fact as 
to their duty. The question as to how far that 
protection will be applicable where the mistake 
was in respect of law as to their duty was left 
open. 

(21) Applying the aforesaid principles to the 
present case we have to see whether any of the 
various acts of seizure by the public officials was 
either done or intended to be done in pursuance of 
any provision of the Defence of India Rules. So 
far as the 1st, 4th, 5th and 6th seizures are con¬ 
cerned. I have already disbelieved the evidence of 
the police witnesses to the effect that the plaintiff 
was present at the time of those seizures and 
that he showed his licence (Ext. 1) to the police 
officers concerned (Sic). Hence there was not even 
a suspicion of contravention of R. 81(4) of the 
Defence of India Rules so as to justify the seizure 
of those articles under S. 550, Criminal P. C. 

The police officers’ statement to the effect that 
they seized the articles because the licence was 
not produced when demanded has not been ac¬ 
cepted and consequently, on the facts of the case, 
it cannot be held that they intended to act in 
pursuance of any provision of the Delence of India 
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Rules. Though in some of the seizure lists, it was 
stated that the seizure was made due to the failure 
ol the plaintiff to produce books of account, this 
reason for seizure was given up in the written 
statements of these police officers and in their 
evidence in Court. Hence it is unnecessary to 
discuss whether the police officers were under a 
mistaken view of law about their powers to call 
upon a licensee to produce his books of account. 

The Court cannot attribute to them an inten¬ 
tion which they have not put forward, especially 
when the intention alleged by them has been dis¬ 
believed. They seem to have acted in a high¬ 
handed way and seized the goods with a view to 
prevent them from being exported from Orissa and 
-hey did not care in the least as to whether there 
>vas any authority in them to make such seizures. 
They neither acted nor purported to act under 
ohe provisions of any statute. Hence the protec¬ 
tion of S. 17(1), Defence of India Act will not be 
available to these police officers who are liable 
to pay damages to the plaintiff for the loss sus¬ 
tained by him due to their illegal seizures. 

(22) The second seizure, however, stands on a 
different footing. Two hundred & ninetynine bags of 
rice of the plaintiff were seized by D. w. 2 on 
7-7-1943 during the course of his investigating a 
cognizable case under Ss. 147 and 341, Penal Code 
started on a complaint petition (Ext. E-l) filed by 
the plaintiff himself before the Sub-divisional 
Magistrate on 3-7-1943. It was on the plaintiff's 
allegation that a mob of rioters prevented him 
from despatchuig 299 bags of rice to Bengal that 
the police of Khurda under the directions of the 
Sub-divisional Magistrate instituted F. I. R. and 
commenced investigation. During such investiga¬ 
tion they had ample powers under Ss. 550 and 165, 
Criminal P. c. to search and seize any of the 
a.i tides in respect of which an offence was alleged 
to have been committed. The seizure was there¬ 
fore lawful under the provisions of the Criminal 
Procedure Code. 

Doubtless, subsequently under the orders of the 
K/ab-divisional Magistrate they were released from 
custody on 5-8-1943. They were again seized by 
defendant No. 9 on 12-9-1943 under the orders of 
the Sub-divisional Magistrate. Free trade period 
had already expired as early as 16-8-1943 and con- 
sequent ly when the plaintiff was in possession of 
300 bags of rice on 12-9-1943 in contravention of 
the provisions of cl. 3 of the Foodgrains Control 
Order, 1942, (having no valid licence with him then) 
the Sub-divisional Magistrate was fully justified 
not only by R. 124 of the Defence of India Rules 
but also by the provisions of the Criminal Proce¬ 
dure Code to direct the seizure of those bags of 
rice. Hence, the Sub-divisional Magistrate and the 
police officer who acted under his directions are 
both fully protected. 

(23) As regards the seventh seizure, I have 
already found that 151 bags of rice were seized on 
27-7-1943 by D. W. 5 near about Jatni Railway 
Station and brought to Jatni police station. The 
plaintiff was then at Khurda several miles away 
and none produced any licence before the police 
officer at the time of the seizure. The police 
officer had, therefore, reasons to believe that a 
contravention of clause 3 of the Foodgrains Con¬ 
trol Order had taken place and he was, therefore, 
justified in seizing the goods in exercise of the 
powers conferred on him by S. 550, Criminal P. Q. 

It is true that three hours after the seizure the 
plaintiff went to Jatni police station and showed 
nis licence. But the police officer had no autho¬ 
rity to release without tile oraers ol a Magistrate 
any goods that were seized by him. Section 523 
(1), Criminal P. c. confers this power of release 


A. I. R 

°f such seized articles only on the Magistrate r 
concerned. Hence, the police officer appears to [ 
have acted within his authority in respect of this I 
seizure and he cannot be held liable for damages. f 

(24) The Assistant Price Control Officer of Khurda 
Sn S. S. Misra was impleaded as defendant No. 3 
But he seems to have done nothing that was unlaw- 
lui. He played no part in the seizure of any of the 
goods. He merely called upon the plaintiff to pro¬ 
duce his account books and scrutinised the same 
This power v/as conferred on him by an order 
of the Sub-divisional Magistrate dated 9 - 4-1943 
(Ext. H). His action was throughout performed in 
pursuance of a valid order issued to him by his 

superior and the suit against him is miscon¬ 
ceived. 

(25) Coming to the case against defendant No 1 
who is the Government of Orissa, the plaintiff's 
allegation throughout was that the subordinate 
officials at Khurda committed these high-handed 
actions in pursuance of a conspiracy between them 
and the Government of Orissa to somehow prevent 
the export of rice from Orissa to Bengal notwith¬ 
standing the imposition of free trade by the Gov¬ 
ernment of India. There is, however, no direct 
evidence of such conspiracy and we were asked 
to infer such conspiracy from the fact that most 
of the seizures took place under no authority what¬ 
soever notwithstanding the production of a valid 
licence by the plaintiff before the police officers 
concerned. It was also urged that various criminal 
cases were started against the plaintiff vexatiously 
and subsequently they were all withdrawn. 

We were asked to take judicial notice of the 
fact which was then notorious that the free trade 
was imposed by the Government of India in the 
interests of Bengal where acute famine was then 
prevailing and the Government of Orissa and the 
other Governments such as the Government of 
Bihar did not relish the idea of free trade and 
they eventually succeeded in persuading the Gov¬ 
ernment of India to re-impose the ban on inter¬ 
provincial movement of foodgrains from 16-8-1943. 
Though there is much force in this argument of 
the learned Counsel for the plaintiff it will be 
difficult to infer from these meagre circumstances 
that the Government of Orissa either conspired 
with their local officials to prevent the plaintiff 
from exporting rice to Bengal or else that they 
connived at the actions of the local officials and 
subsequently ratified the same. 

It may be that the local officials, knowing the 
attitude of the Provincial Government on the ques¬ 
tion of free trade, acted with excessive zeal oil 
their own initiative in the hope that by prevent¬ 
ing the removal of rice from Orissa they were 
doing a great service to the people by preventing 
the drain of such an essential commodity as rice 
The Sub-divisional Magistrate of Khurda 
(D. W. 6) stated in his cross-examination that 
whatever he did in connection with the seizure of 
the goods of the plaintiff was done by him bona 
fide in discharge of his official duties and ir 
accordance with the instructions received by him 
from the District Magistrate and the Government. 
From this statement of the Sub-divisional Magis¬ 
trate we were asked to infer that the Government 
were either conniving party to all the seizures or 
else that they subsequently ratified the same. 

But the only part played by the Sub-divisional 
Magistrate of Khurda was connected with the 
seizure of 299 bags of rice in respect of which 
he acted on a complaint petition filed by the 
plaintiff himself. Doubtless, in respect of the other 
seizures made by the police regular criminal cases 
were started on the police report. But there is 
aosoiuieiy no evidence to show that the Sub-divi- 
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sional Magistrate either instigated the police to 
maKe such illegal seizures or subsequently ratified 
their action. He proceeded in accordance with 
the provisions of the Criminal Procedure Code 
and when subsequently it was found that the 
criminal cases would not stand the District Magis¬ 
trate of Puri himself directed the withdrawal of 
those cases. 

It was further urged that on 29-7-1943 (see Ext. 3) 
the District Magistrate of Puri requisitioned all 
the rice bags that were seized in exercise of his 
powers under R. 75A (1) of the Defence of India 
Rules and that this order of requisition would itself 
justify the finding that the Government ratified 
the action of the police in unlawfully seizing these 
rice bags. I am, however, unable to accept this 
argument. The requisition was made by the Dis¬ 
trict Magistrate in exercise of the statutory power 
conferred on him by R. 75A (D of the Defence 
of India Rules because he was satisfied that the 
bags of rice were required for maintaining sup¬ 
plies essential to the life of the community. It 
has nothing to do with the illegality of the previ¬ 
ous seizures by the police. The connection between 
the bags requisitioned and the bags that were ille¬ 
gally seized has also not been established. It is 
thus no piece of evidence to prove the conspiracy 
charged against the Government. I am, there¬ 
fore, unable to hold that there was a conspiracy 
between the Government and their officials to un¬ 
lawfully seize the goods of the plaintiff. It is well 
settled that the Government are not liable for 
the tortious act of their servants. 

(26) Mr. M. S. Rao cited a recent decision of the 
Assam High Court reported in — ‘Union of India 
v. Ram Kamal’, AIR 1953 Assam 116 (I) in support 
of his contention that the Government of Orissa 
would also be liable to pay damages for unlawful 
seizures ot the rice bags in the circumstances dis¬ 
closed in the present litigation. That decision, how- 
evei, is clearly distinguishable on facts and, more¬ 
over, there are certain observations therein which 
would go against the contention of Mr. Rao. There 
the facts found were that certain troops occupied 
the fisheries of a party and damaged the fish that 

had been reared in the fish nurseries constructed 
thereon. 

The learned Judges of the Assam High Court, 
^ a full discussion of the law regarding the 
liability of the State for the tortious acts of its 
servants, held that the occupation of the fisheries 
by the troops was for the purpose of efficient and 
successful prosecution of the war and that the 
Govt, should therefore have requisitioned the 
fisheries under R. 75A of the Defence of India 
xvUIps and paid compensation to the own^r for 
such requisition. Having failed to so requisition 
the property the Government were liable lor tres¬ 
pass by their servants on the property of an indivi¬ 
dual where such trespass took place for Govern¬ 
ment purposes. But they declined to hold the 
Government liable for the wanton acts of waste 
and destruction committed by the troops in the 
fish nurseries, observing that these acts were not 
for the purposes of efficient and successful prose¬ 
cution oi the w'ar and hence not for Government 
purposes. They were neither authorised by the 
State nor done under the sanction of any muni¬ 
cipal law nor did the State derive any benefit 
from them. 

The ratio of the decision, therefore, seems to be 
that where the servants of the Government com¬ 
mit trespass on the property of an individual for 
the purposes of the Government or while acting 
under the sanction of any municipal law' or when 
the State derives any benefit from their action 
or subsequently ratifies the same the Government 


may be liable. But the present case is of a diffe¬ 
rent nature. It cannot be held that the unwarraiit-f 
ed seizure of the goods of the plaintiff by the' 
police officers was either authorised by the State 
or was done under the sanction of any municipal 
law nor was it done lor the purposes oi the Govern¬ 
ment. The State also neither ratiiied the same 
nor derived any benefit from such seizure. 

(27) Issue No. 3 dealt with the question of limi¬ 
tation. On behalf ot' the defendants reliance was 
placed on Art. 2, Limitation Act and it was urged 
that the special period of limitation of six months 
would apply. But in view oi my iinding that the! 
iliegal seizures were not either done or even in¬ 
tended to be done in pursuance oi any provision 
either of the Defence of India Rules or of the 
Criminal Procedure Code it is obvious that that 
Article would not help those police officers who are 
responsible for such illegal seizures. 

(28) Next comes the question of quantum oi 
damages. The learned lower Court fixed the price 
per bag of rice <82 standard seers) at Rs. 
20/13/2A pies on the basis of the price lists publish¬ 
ed in the Orissa Gazette dated 3-9-1943 and 17-9-1943 
and also awarded interest at 12 per cent, per 
annum Horn the date of seizure till either the date 
of the suit or the date on which the order was 
passed by the Magistrate directing the plaintiff to- 
take possession of the bags.. Defendant No. 5 was 
one of the police officers against whom a decree 
was passed on that basis. The plaintiff did not 
file a cross appeal against the decree on the ground 
that the price per bag fixed by the trial Court 
was too low. 

^ Doubtless, in his appeal he impleaded defendant 
No. 7 though he had obtained a decree against 
him also and urged that the price allowed by the 
lower Court was too low. But as against defen 
dant No. 5 the plaintiff’s failure to file an appeal 
must be construed to mean that he accepted the 
decision of the Court to the effect that the prevail¬ 
ing price per bag at that time was only Rs. 
20/13/2V pies and that the reasonable compensa¬ 
tion that he was entitled to for unauthorised 
seizure was only 12 per cent per annum. Defen¬ 
dant No. 5 is one of the appellants in F. A. No. 23 
of 1946. But the learned Government Advocate 
who appeared for him was not able to satisfy me 
that either the price fixed by the lower Court or 
the rate of interest allowed by way of compensa¬ 
tion was abnormally high. 

I think that, on the whole, the lower Court took 
a reasonable view taking as the basis the price-list 
published by the Government themselves in the 
Orissa Gazette at that time. I would, therefore, 
affirm the damages fixed by the lower Court against 
defendant No. 5 for unlawful seizure of 180 bags 
of rice and against defendant No. 7 for unlawful 
seizure of 41 bags. 

(29) In view of my finding, in disagreement with 
the lower Court, that as regards the first seizure 
also the police officer concerned (defendant No. 4 > 
was bound to compensate the plaintiff the quantum 
of damages ^ payable for that unlawful seizure 
should be calculated on the same basis as that ad¬ 
opted by the learned lower Court. Nineteen bags 
of rice were seized unauthorisedly on 28-G-1943 bv 
defendant No. 4. He should pay compensation 
to the plaintiff at the rate of Rs. 20/13 /2h pies per- 
bag with interest at 12 oer cent from 28 - 6-1943 
till 16-5-1944 (see Ext. A-5) on which date the try¬ 
ing Magistrate directed the return of the seized 
rice bags to the plaintiff. He should pay Rs. 437/ 
12/- as total damages. The plaintiff shou’d get 
interest at 6 per cent per annum pendente lite and 
also till the date of realisation in respect of da¬ 
mages awarded against defendants Nos. 4, 5 and 7 
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(30) I would also confirm the direction of the 
lower Court regarding the right of these three de¬ 
fendants Nos. 4, 5 and 7 to adjust the price of 19, 
180 and 41 bags of rice respectively at the rate fix¬ 
ed by it if they are still in police custody or sold 
already. No evidence has been led as to what 
happened to these bags and it will be open to these 
defendants to take appropriate proceedings if they 
are so advised. 

1,31) As regards the 300 bags of rice which were 
seized on 12-9-43, it appears that due to the failure 
of the plaintiff to take possession of the same 
though he was given notice (see Ext. E-7) the bags 
were sold and the sale proceeds were deposited in 
the treasury. This fact has been admitted by the 
then Sub-divisional Magistrate of Khurda (D. W. 
6) and from Ext. 1-1 it appears that the sale pro¬ 
ceeds of those 300 bags amounted to Rs. 5,494/4/6. 
The plaintiff is clearly entitled to this amount. 

Similarly, the 151 bags of rice of the plaintiff 
which were seized on 27-7-1943 (7th seizure) were 
sold and the sale proceeds deposited in the trea¬ 
sury under the orders of the Sub-divisional Magis¬ 
trate of Khurda (see Exts. C-3 and C-4) due to 
the failure of the plaintiff to take possession of 
these bags when they were released. From Ext. I 
it appears that the sale proceeds of these 151 bags 
amounted to Rs. 2,642/5/6. It is not denied by 
the defendants that the plaintiff is entitled to this 
sum. We w r ould, therefore, direct defendant No. 1 
to refund to the plaintiff the sum of Rs. 5,494/4/6 
and Rs. 2.642/5/6 being the sale proceeds of the 
aforesaid bags. 

(32) I would, therefore, dismiss F. A. No. 23/46 
with costs. F. A. No. 18/46 is allowed as against 
A. S. I. Lokanath Misra (defendant No. 4 and 
respondent No. 4) with proportionate costs. It is 
dismissed as against the remaining respondents 
with costs. 

(33) MOHAPATRA, J.: I agree. 

K.S.B. Order accordingly. 
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V. Gurumurty Raju, Appellant v. V. Narasimha 
Raju and others. Respondents. 

M. A. Nos. 25 and 26 of 1949, from order of Sub. 
J., Berhampur, D/- 29-11-1948. 

(a) Arbitration Act (1040), S. 35(1) — Mis¬ 
conduct of arbitrator canvassed in legal proceed¬ 
ing — Validity of award. 

Section 35 speaks of the subject-matter of a 
legal proceeding in a Court and the subject- 
l matter of the reference before an arbitration. 

! It is the identity of the two that attracts the 
|j operation of S. 35(1), Arbitration Act. But 
H where the dispute between the parties which 
was the subject-matter of the arbitration 
agreement is not canvassed in the legal pro¬ 
ceeding started in a Court by one of the 
parties to the arbitration reference but only 
the alleged misconduct of the arbitrator the 
section is not attracted. And consequently 
the proceedings before the arbitrator will not 
be invalid. (1912) 3 KB 257: AIR 1921 Cal 770; 
AIR 1935 Lah 916; AIR 1922 Lah 369, Rel. on. 

(Para 6) 

Anno: Arbitration Act. S. 35 N. 1. 

(b) Arbitration Act (1940), S. 30 — Proceedings 
before arbitrators — Notice to parties — Sub¬ 
stantial compliance with natural justice. 

Proceedings before arbitrators need not be 
conducted with such meticulous care as is re¬ 
quired in ordinary Civil Courts so long as 
there is substantial compliance with the prin¬ 


ciples of natural justice. For example, ver¬ 
bal notice from an arbitrator to a party would 
suffice and that written notice is not always 
necessary. Thus, mere absence of formal 
notice to the parties after resumption of arbi¬ 
tration proceedings on the termination of an 
interim legal proceeding will not invalidate 
an award if the arbitrator gave the parties a 
reasonable opportunity of being heard. AIR 
1918 Cal 529; AIR 1952 Ajmer 6, Foil. 

(Para 8) 

Anno: Arbitration Act, S. 30 N. 6. 

(c) Arbitration Act (1940), S. 31 — Question 
relating to agreement. 

To pronounce an arbitration agreement to 
be invalid as an attempt to stifle criminal 
prosecution it must be established that the 
withdrawal of the criminal case was the con¬ 
sideration for the agreement and not the 
motive for the same. AIR 1917 Pat 454; AIR 
1941 PC 95, Rel. on. (Para 9) 

Anno: Arbitration Act, S. 31 N. 3. 

(d) Arbitration Act (1940), S. 21 — Reference 
to arbitrator pending suit — Parties. 

It is not necessary that all parties in a suit 
should concur in an application for an order 
of reference to an arbitrator. It is only neces¬ 
sary that all parties interested in the subject- 
matter of the reference should join in the 
submission. Further, the parties to a re¬ 
ference cannot challenge the validity of- an 
award on the mere ground that one of the 
parties to the suit was not a party to the 
arbitration. AIR 1951 Pat 445; AIR 1951 
Simla 183, Foil. (Para 11) 

Anno: Arbitration Act, S. 21 N. 4. 

(e) Arbitration Act (1940), S. 31 — Opportunity 
of being heard. 

A party who, though repeatedly written to, 
will not appear before the arbitrator and 
allows the proceedings to go ex parte, cannot 
I later on say that he was not given an oppor¬ 
tunity of being heard. AIR 1914 Cal 818, Foil. 

(Para 13) 

(f) Arbitration Act (1940), S. 32 — Admission 
of hearsay evidence by arbitrator — Validity of 
award. 

In proceedings before arbitrators the law 
of evidence need not be very strictly applied. 
Thus, where owing to the non-co-operative 
attitude of a party the arbitrator has to ad¬ 
mit and rely upon hearsay evidence, the 
award may not be treated as invalid. AIR 
1941 Mad 129; AIR 1922 Lah 480; AIR 1930 


Mad 723. Rel. on. (Para 14) 

CASES REFERRED: Paras 

(A) (1912) 1912-3 KB 257: 81 LJKB 1092 6 

(B) (V8> AIR 1921 Cal 770: 47 Cal 752 6 

(C> (V22) AIR 1935 Lah 916: 17 Lah 291 6 

(D) (V9) AIR 1922 Lah 369: 3 Lah 296 6 

(E) (V5) AIR 1918 Cal 529: 43 Ind Cas 770 8 

(F) (V3G) AIR 1952 Ajmer 6 0) 8 

(G) (V4) AIR 1917 Pat 454: 2 Pat LJ 630 9 

(H) (V28) AIR 1941 PC S5: ILR (1942) 1 Cal 

1 (PC) 9 

d) (V38» AIR 1951 Pat 445 H 

(J> (V33) AIR 1951 Simla 183 11 

(K> (V6) AIR 1919 Lah 208: 49 Ind Cas 303 13 

(L) (VI) AIR 1914 Cal 818: 25 Ind Cas 951 13 

(M) (V28) AIR 1941 Mad 129: 1940-2 Mad LJ 

520 I 4 

(N) (V9) AIR 1922 Lah 480: 67 Ind Cas 866 I 4 

(O) (V17> AIR 1930 Mad 723: 122 Ind Cas 516 I 4 


M. S. Rao, for Appellant; P. C. Chatterji and 
D. V. N. Rao, for Respondents. 




Gurumurty v. Narasimha (Narasimham J.) Orissa 235 


These two are analogous appeals from the order 
•of the Subordinate Judge of Berhampur in M. J. C. 
Nos. 109 of 1946 and 8 of 1947 setting aside an 
award made by an arbitrator named Sri T. N. 
Murthy on 15-9-1946. 

(2) From 1941 to 1944 one Narasimha Raju took 
lease of a rice mill belonging to the Maharaja of 
Parlakimedi by a registered lease deed dated 9-12- 
1940 (ext. 2) and subsequently admitted several 
other persons as partners for the management 
of the mill. The shares of the partners were fixed 
as follows: 


V. 

Narsimha Raju 

• • • 

5 

annas. 

J. 

Appa ltao 


2-i 

19 

Y. 

Krishna Murty 

• • • 

2 

>9 

U. 

Samba Murty for 





D. Lakslimau Murty 

• • » 

21 

M 

B. 

Dali Appana 


1 

19 

K. 

Krishna Raju 


1 

11 

V. 

Gurumurty Raju 

• • • 

2 

If 


16 annas. 

The business of the partners consisted of milling 
rice and extracting oil from ground-nut. Some of 
the partners carried on another independent busi¬ 
ness in which their interests were as follows: 


V. Narsimhatn Raju 
.1. Appa Rao 
Y. Krishna Murty 

U. Muiib.t Murty lor 

1). Lakshman Murty 

V. Gurumurty Raju 


5 annas. 

II 

2-i » 

2 V »> 


16 annas. 

Y. Krishna Murty and U. Samba Murty retired 
from the partnership business and the other part¬ 
ners continued the same for some Lime. Thereafter, 
at the request of Gurumurty Raju the partner¬ 
ship business v.as closed and the profits were divid¬ 
ed. Gurumurty Raju claimed his two annas 
share of the profits. But one Srirama Murty con¬ 
tested the claim of Gurumurty Raju saying that 
he was entitled to one anna out of the two annas 
share of Gurumurty. While the dispute between 
the two was thus going on, Gurumurty Raju 
brought a criminal case (C. C. No. 139 of 1943) 
(ext. 3) in the Court of the Joint Magistrate, 
Berhampur, on 5-10-1942 against some of the part¬ 
ners including Narasimha Raju and Srirama Murty 
charging them with offences under Ss. 420, 465, 
463. 477 read with Ss. 120 and 120B, Penal Code. 


Processes were in due course issued in that case 
and the case was fixed for hearing on 30-12-1943. 
On that dale, however, Gurumurty appeared be¬ 
fore the trying Magistrate and stated on oath that 
as his witnesses had turned hostile he would not 
be able to prove his case (ext. 12). Thereupon, 
the learned Magistrate discharged all the accused 
persons under S. 253 (1), Criminal P. C. On the 
very same date Gurumurty and all the accused 
persons of that case jointly executed an agree¬ 
ment (ext. 1) for the determination of all their 
disputes by an arbitrator named Tangadu Nara- 
simha Murty (Sri T. N. Murty). The terms of 
reference as embodied in that agreement are as 
follows: 

“1. To determine whether the -/2/- share existed 
in the name of Gurumurty Raju or in the name 
of Sriram Murty Raju or in the name of both 
of them in the joint shop business and the con¬ 
tract business'of the rice mill of Sri Parlakimedi 
Samastanam. which we did from 1-2-1941 be¬ 
longing jointly, to both or not and to determine 
what proportionate share each has to get. 

2. To determine the accounts kept until the date 


till which the joint business was carried on or 
was deemed to have been carried on. 

3. To determine the profits got for the said 
-/2/- share in the mill and joint Business. 

4. Out of the said profits, to get paid by Vyaya- 
raju Narasimha Raju, separately tne profits that 
have to be paid to Sriram Murty Raju and Guru¬ 
murty Raju in the joint business and mill busi¬ 
ness. 

5. To determine who and in what manner are 
to bear the costs incurred by both parties in 
C. C. No. 139/43 on the file of Berhampur 2nd 
Officer’s Court, according to justice and injus¬ 
tice. 

6. All the account books, papers, etc., which had 
been seized and now existing in Court have to 
be taken return of by Vyayaraju Narasimha Raju 
and have to be handed over to Tangadu Nara¬ 
simha Murty Raju, the arbitrator, and to be 
kept with him. 

7. It is requested to give the award by knowing 
all the matters required to determine all the 
above matters from the accounts of the said 
mill and joint business, from the statements 
of the parties and from the depositions of other 
witnesses. We have executed this muchilike 
having agreed to abide by your award without 
raising any dispute. It is requested by us to 
give tne said award as soon as possible. ’ 

It will be noticed that the main point in contro¬ 
versy was as to whether Gurmurty Raju was 
entitled to two annas share or as to whether Sriram 
Murty had any interest in that two annas share 
Doubtless, para, five of the terms of reference 
related to costs incurred by the parties in the said 
criminal case. The arbitrator then entered upon 
his' reference and after innumerable adjournments 
took down the statements of Gurumurty Raju and 
Sriram Murty on 26-6-1944 (exts K and K-l). On 
the next day (,27-6-1944; Narasimha Raju asked 
for time to adduce his evidence in view of the 
statements made by Gurumurty Raju and Sriram 
Murty before the arbitrator on the previous day. 

Time was accordingly granted by the arbitrator 
but on 3-7-1944 Narasimha Raju filed a petition 
under Ss. 5 and 11 of the Arbitration Act before 
the Subordinate Judge for the removal of the 
arbitrator on the ground of misconduct. This was 
registered as M. J. C. No. 34 of 1944 and was even¬ 
tually dismissed by the Court on 11-2-1946 (ext. 5). 
During the pendency of that case the arbitration 
proceedings were stayed; but after the dismissal 
of the M. J. C. by the Subordinate Judge though 
Narasimha Raju filed a revision petition (C. R. 
No. 78 of 1946) before the Patna High Court, no 
stay order was, however, granted. That revision 
petition was eventually dismissed for default by 
the High Court on 26-3-1949. 

(3) Soon after the dismissal of M. J. C. No. 34/44 
the arbitrator resumed his enquiry & gave notice to 
the parties. Narasimha Raju, however, on 4-5-1946 
asked him for an adjournment (ext. G) stating 
that he intended moving the High Court in revi¬ 
sion against the order of the Subordinate Judge 
dismissing M. J. C. No. 34/44. The arbitrator re¬ 
fused to grant an adjournment and stated that 
the enquiry would be held on 20-5-1946 at 5 p.m. 
and that if I^arasimha Raju would not care to 
appear, the enquiry would be completed ex parte. 
To that, Narasimha Raju sent a reply (ext. F-2) 
slating that he would not be able to attend that 
date and that if the arbitrator completed the 
enquiry ex parte he (Narasimha Raju) would not 
be bound by the same. The arbitrator, however, 
completed his enquiry in due course and after 
giving notice to the narties on 6-9-1946 pronounced 
his award (ext. E) on 14-9-1946. Then Gurumurty 
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filed an application under Ss. 14 and 30, Arbitra¬ 
tion Act, for tile filing of the award in Court an cl 
for passing a decree in terms of the award. This 
was registered as M. J. C. No. 105 of 1946 in the 
Court of the Subordinate Judge. Narasimha Raju 
also filed an application under S. 10, Arbitration 
Act, for setting aside the award. This was num¬ 
bered as M. J. C. No. 8 of 1947 and both the 
M. J. Cs. were heard analogously. 

(4) The main question for consideration is whe¬ 
ther the award of the arbitrator should be set 
aside. The following grounds were urged on behalf 
of Narasimha Raju: 

“(i) The object of the arbitration agreement 
(ext. 1) was to stifle criminal prosecution 
and as such was unlawful; 

(ii) The award was invalid inasmuch as all the 
partners in the two business did not join 
in the arbitration agreement; 

(iii) The award was hit by S. 35, Arbitration 
Act, and was, therefore, invalid; 

(iv) The arbitrator went beyond the terms of 
reference in determining the profits of the 
firm after the date of the reference 
(30-12-1943); and 

(v) The arbitrator was guilty of misconduct in 
passing the award without giving fresh 
written notice to Sriram Murty after the 
resumption of his enquiry in May, 1948.” 

(5) The learned lower Court rejected grounds 
Nos. (i), (ii) and (iv) but accepted grounds Nos. 
(iii) and (v) and hence set aside the award. Guru- 
murty Raju filed two appeals (M. A. Nos. 25 and 
26 of 1949) in the two M. J. Cs. Narasimham 
Raju, however, did not file a cross-objection 
against the finding of the learned Subordinate 
Judge as respects grounds Nos. (i), (ii) and (iv). 
But Sri D. V. N. Rao on his behalf was permitted 
to support the judgment of the lower Court in 
respect of those grounds also. 

(6) I shall first deal with the appeal of Guru- 
murty Raju. 

GROUND NO. (Ill): Section 35 (1), Arbitration 
Act, says that no reference or award wall be in¬ 
valid by reason only of the commencement of 
legal proceedings upon the subject-matter of the 
reference. But when legal proceedings upon the 
whole of the subject-matter of the reference have 
been commenced between the parties to the refer¬ 
ence and notice has been given to the arbitrator, 
further proceedings shall be invalid. The learned 
Subordinate Judge thought that the pendency of 
the revision petition (C. R. No. 78/46) in the 
Patna High Court against the order of the Sub¬ 
ordinate Judge in M. J. C. No. 34/44 would render 
all proceedings before the arbitrator invalid. He 
is clearly in error in taking this view. 

As already pointed out, the limited question for 
consideration in that M. J. C. was the alleged 
misconduct of the arbitrator. The dispute between 
the parties which was the subject-matter of the 
arbitration agreement was not canvassed before 
the Subordinate Judge in M. J. C. No. 34/44. The 
revision petition before the High Court was against 
the order of the Subordinate Judge holding that 
the arbitrator was not guilty of misconduct. Hence, 
the subject-matter that was pending before the 
High Court in the civil revision was whether the 
arbitrator was guilty of misconduct or not. It had 
absolutely nothing to do with the subject-matter 
of the reference. 

The learned lower Court realised this difficulty 
but it observed that if the Hon’ble High Court 
allowed the revision petition and held that the 
arbitrator was guilty of misconduct the award 
would be set aside and therefore it may be held 
that the whole of the subject-matter of the refer¬ 


ence was pending before the High Court. This 
argument is clearly untenable. The effect of the 
decision of the High Court on the award has 
nothing to do with the question as to whether 
the subject-matter of the reference was identical 
with the subject-matter that was pending before 
the High Court. It is the identity of the two that 
would attract the operation of S. 35 (1), Arbitra¬ 
tion Act. That section merely reproduces the I 
principle laid down in —‘Doleman & Sons v. Ossett 
Corporation’, 1912-3 KB 257 (A) which has been 
followed in — ‘Ram Prosad Surajmal v, Mohan 
Lai Lachminarain’, AIR 1921 Cal 770 (B); — 
‘Ghansham Das Gowerdan Das v. Tekchand’, AIR 
1935 Lah 916 (C) & — ‘Jai Narain Babu Lai, Firm v. 
Firm Narain Das Jaini Mai’, AIR 1922 Lah 369 (D). 
The position is so obvious that I need not dilate 
on it. 

(7) GROUND No. (V): The learned lower Court 
has observed that after the dismissal of M. J. C. 
No. 34/44 on 11-2-1946, the arbitrator was bound to 
give fresh written notice to all the parties and 
that according to his own admission fresh written 
notice was not issued to Sriram Murty. It, there¬ 
fore, held that an award passed without hearing 
Sriram Murty was highly prejudicial and that 
consequently the arbitrator was guilty of miscon¬ 
duct. I am unable to accept this reasoning of the 
learned Subordinate Judge. The only person who- 
can legitimately claim to be prejudiced by failure 
to give written notice to Sriram Murty is Sriram 
Murty himself. But that person never bothered 
to contest the case either before the lower Court 
or before this Court in appeal. He did not care 
to examine himself as a witness before the lower 
Court and to say that he was, in fact, prejudiced 
by failure to give such notice. The person who 
has objected on his behalf is Narasimha Raju. 

But Narasimha Raju was clearly informed by 
the arbitrator about the resumption of the proceed¬ 
ings after the termination of M. J. C. No. 34/44. 

I have already referred to the contents of his reply 
to the arbitrator (ext. F-2) dated 20-5-1946 to the 
effect that he would not attend the enquiry as he 
intended filing a revision petition in the High 
Court though he was clearly told by the arbitrator 
(ext. F) that if he would not attend the enquiry 
on the date fixed (20-5-1946) it would be heard 
ex parte. Thus Narasimha Raju by his own wil¬ 
ful abstention allowed the enquiry to be continued 
ex parte and he cannot be permitted to say now 
that failure to give written notice to Sriram Murty 
has prejudiced the case of the latter, especially 
when Sriram Murty himself would not come for¬ 
ward to challenge the award. 

(8) In this connection, however, it should be 
noticed that proceedings before arbitrators need 
not be conducted with such meticulous care as is 
required in ordinary Civil Courts so long as there 
is substantial compliance with the principles of 
natural justice. The actual issue of written notice 
may not be necessary if it is clear that the par¬ 
ties were informed orally about the resumption 
of the enquiry after the disposal of M. J. C. No. 
34/44. The arbitrator has stated in his evidence 
that on two occasions after the disposal of that 
M. J. C. he met Sriram Murty casually near a 
bus stand and had requested him to produce his 
account-books in support of his claim. In fact, 
Sriram Murty had practically taken no part during 
the first stage of the arbitration proceedings apart 
from giving his statement on 26-6-1944 (ext. K-l> 
objecting to the claim of Gurumurty. He omitted 
to produce his account-books though he promised 
to produce them. Under these circumstances, I 
see no reason to disbelieve the evidence of the 
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arbitrator to the effect that even after the termi¬ 
nation of M. J. C. No. 34/44 he told Sriram Murty 
near a bus stand on two occasions to produce his 
account-books and that he did not produce the 
same. 

In — ‘Mohendra Nath v. Mohilal Koley’, AIR 
1918 Cal 520 (E) it was held that verbal notice 
from an arbitrator to a party would suffice and 
that written notice was not always necessary. Simi¬ 
larly, in — ‘Ram Chand v. Alma Ram’, AIR 1952 
{Ajmer 6(1) (F), it was held that the mere absence 
of formal notice to the parties would not invali- 
i date an award if the arbitrator gave the parties 
‘ a reasonable opportunity of being heard. Following 
these decisions I would hold that Sriram Murty 
was given a reasonable opportunity by the arbi¬ 
trator of being heard even after the disposal of 
M. J. C. No. 34/44 and that the latter did not 
care to avail of it. In fact, his subsequent con¬ 
duct before the learned Subordinate Judge and 
also before this Court makes it absolutely clear 
that he is not interested at all in the present 
dispute which is essentially one between Gurumurty 
cn the one hand and Narasimha Raju on the 
other. I would, therefore, set aside the order of 
the lower Court holding that the arbitrator was 
guilty of misconduct. 

(9) I may now deal with the contentions raised 
by Mr. D. N. Rao on behalf of Narasimha Raju 
against the findings of the learned Subordinate 
Judge. 

GROUND NO. (I): It was urged that the main 
consideration for the execution of the arbitration 
agreement (ext. 1) was the withdrawal of the crimi¬ 
nal case (C. C. No. 139/43) k as such the agreement 
would be invalid as an attempt to stifle criminal 
prosecution. In support of this argument reliance 
was placed on the fact that the arbitration agree¬ 
ment and the withdrawal of the criminal case took 
place on the same date (30-12-1943). Narasimha 
Raju also led oral evidence to show that it was 
because Gurumurty agreed to withdraw the cri¬ 
minal case that the parties agreed to refer their 
dispute to the arbitration and that the arbitra¬ 
tion agreement was written prior to the appear¬ 
ance of Gurumurty before the Magistrate stating 
that he would not like to proceed with the case. 

The learned lower Court rightly refused to rely 
on the testimony of Narasimha Raju and his 
witnesses on this point. The story about an attempt 
io stifle criminal prosecution was put forward 
at a very belated stage. In M. J. C. No. 34/44 
which was started at the instance of Narasimha 
Raju this plea was not taken at all. On the other 
hand, at that time his only allegation was that 
the arbitrator was guilty of misconduct. One Appa 
Rao was examined as a witness on his behalf in 
that M. J. C. and there he stated (Ext. A) that 
‘alter’ Gurumurty had deposed in that criminal 
case the reference to the arbitration was made. 
Tnis statement if believed would clearly show that 
the withdrawal o[ the criminal case was not a 
consideration for the arbitration agreement. 

Thus his earlier deposition in M-J. C. No. 34/44 
clearly contradicts the case now put forward by 
Naiasimha Raju and this witness before the lower 
C'ourc. Gurumurty has frankly stated that after the 
lapse ot so much time he was not in a position 
' 0 s .ay whether the talk of reference to the arbi¬ 
tration took place prior to or after the disposal 
oi the criminal case. The dispute between the 
parties regarding their shares was pending from 
before and the fact that a criminal case had been 
Instituted by Gurumurty and was pending in the 
Magistrate’s Court might have served as a motive 
for the parties to agree to get their disputes settl¬ 
ed by arbitration. 
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But to pronounce an arbitration agreement to 
be invalid as an attempt to stifle criminal prosecu¬ 
tion it muse be further established that Lae with¬ 
drawal .of the criminal case was the consideration 
for the agreement and not tne motive lor the 
same (see —‘Sukhdeo Dass v. Mangal Chand’, AIR 
1917 Pat 454 (G). In — ‘Bhowanipur Banking 
Corporation, Ltd. v. Durgesh Nandini Dasi\ AIR 
1941 PC 95 (H> also this distinction was pointed 
out and it was observed: 

“The learned Judge is in fact doing nothing more 
than considering the elements mat go to the 
making of a simple contract, lor it is of the 
essence of the defence that the defendant should 
establish a contract w'hereoy the proposed or 
actual prosecutor agrees as part of the conside¬ 
ration received or to be received by him either 
not to bring or to discontinue criminal proceed¬ 
ings lor some alleged offence. 

It is of course impossible for such a contract 
to be made unless both parties know of the pro¬ 
posed or actual proceedings. Vaugnan Williams 
J. inadvertently says “must be cognisant of the 
crime”. Proof that there has actually been a 
crime committed is obviously unnecessary. But 
it is also of course necessary that each party 
should understand that the one is making his 
promise in exchange or part exchange for the 
promise of the other not to prosecute or conti¬ 
nue prosecuting. 

In all criminal cases reparation where possible 
is the duty of the offender, and is to be en¬ 
couraged. It would be a public mischief if on 
reparation being made or promised by the 
offender or his friends or relatives mercy shown 
by the injured party should be used as a” pretext 
lor avoiding the reparation promised. On the 
other hand to insist on reparation as a conside¬ 
ration for a promise to abandon criminal pro¬ 
ceedings is a serious abuse of the right of private 
prosecution. 

The citizen who proposes to vindicate the cri¬ 
minal law must do so wholeheartedly in the 
interests of justice, and must not seek his own 
advantage. It only remains to say that such 
agreements are from their very nature seldom 
set out on paper. Like many other contracts 
they have to be inferred from the conduct of 
the parties after a survey of the whole circums¬ 
tances.” 

(10) Mr. D. V. N. Rao, however, invited my 
attention to clause 5 of the arbitration agreement 
m which the arbitrator was requested to appor- 
tion the costs between the parties in C. C. ‘no. 
139/43 and urged that this clause when construed 
along with the other circumstances would lead to 
an inference that the withdrawal of the case was 
the consideration for the agreement. I am, how¬ 
ever, unable to accept this argument. It may be 
that the parties wanted all their outstanding dis¬ 
putes to be settled by the arbitrator and on 30-12- 
43 the question of apportionment of costs in the 
criminal case was one of the questions to be de¬ 
cided. I would, therefore, uphold the finding of 
the lower Court on this ground. 

(11) ‘Ground No. (ii)\— It was urged that all 
the partners of the two businesses did not join in 
the arbitration agreement and that consequently 
the award was illegal. This argument, however, 
is not available for Narasimha Raju who is a party 
to the agreement. It was pointed out in — 
Dwarka Nath v. Kedar Nath’, AIR 1951 Pat 445 
(I) that it was not necessary that all parties in a 
suit should concur in an application for an order 
of reference to an arbitrator. It is only necessary 
that all parties interested in the subject-matter 
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of the reference should join In the submission. 
Again in—Mamraj y. Mt. Kishni’, AIR 1951 Simla 
183 (J) it was pointed out that parties to a refer¬ 
ence cannot challenge the validity of an award 
on the mere ground that one of the parties to 
the suit was not a party to the arbitration. It 
was also pointed out that the award was valid so 
far as the parties who joined in the reference 
were concerned. 

From the history of the dispute it will be clear 
that the real contestants are Narasimha Raju on 
the one hand and Gurumurty Raju on the other. 
Appa Rao filed a petition in M. J. C. No. 105/46 
stating that he was not interested in the dispute 
and no costs may be awarded against him. He 
further stated that the dispute was one between 
Narasimha Raju and Gurumurty Raju. The other 
partners of the firm had never bothered to appear 
at any stage of the dispute. The lower Court was, 
therefore, justified in saying that the arbitration 
agreement cannot be impugned on the ground that 
the other partners had not signed it. 

(12) ‘Ground No. (iv).’— In the award the arbi¬ 
trator determined the profits till February, 1944. 
The date of reference to the arbitrator is 30-12- 
1943. It was urged that the arbitrator had exceed¬ 
ed his jurisdiction in determining the profits up 
to February, 1944 and that the joint business of 
the firm should be deemed to have been terminat¬ 
ed on the aate of the agreement itself (30-12-1943). 
In support of this argument, clause 2 of the arbi¬ 
tration agreement was translated (from Telugu) 
by Mr. D. V. N. Rao as follows: 

“To determine the accounts kept until the date 

till which the joint business was carried on or 

was deemed to have been carried on.” 

On the other hand, the translation given by the 
other side is as follows: 

“Up to what date the Samasthanam rice and oil 

mill business and joint business were joint and 

to settle accounts till that date.” 

It will be noticed that this translation omits any 
reference to ‘deemed to have been carried on’. 
The Telugu passage in the certified copy of the 
agreement (ext. 1) is not very clear on the subject. 
But I do not think that Mr. D. V. N. Rao’s conten¬ 
tion can be accepted. The business was taken on 
lease for a period of three years from 1-2-1941 till 
1-2-1944. The arbitrator found that the business 
was actually carried on till that date and therefore 
held that Gurumurty was entitled to two annas 
share of the profits. In terms, the arbitration 
agreement does not terminate the partnership busi¬ 
ness and the difference that had arisen between 
the partners would not suffice to show that the 
partnership business was either actually termi¬ 
nated or shall be deemed to have been terminated 
on the date of the agreement. I would confirm 
the finding of the lower Court on this point. 

(13) Mr. D. V. N. Rao then urged a new point 
regarding the misconduct of the arbitrator. It 
was not specifically mentioned in the lower Court; 
but as there is some evidence in support of the 
same I have thought it desirable to deal with it 
also. The arbitrator stated that after the termi¬ 
nation of M. J. C. No. 34/44 when he resumed his 
enquiry in May, 1946 he wrote to two firms (Mutha 
Appalaswamy and Sons of Tilaru and Ladi Dalap- 
panna of Kotkapeta) and ascertained from them 
the market rates of ground-nut, ground-nut oil 
and ground-nut cake and utilised the information 
given by them in passing his award. The replies 


of those two firms to the arbitrator are marked, 
exts. J. and J-l. No person from the firms was 
examined as a witness before the arbitrator. 

Mr. D. V. N. Rao, therefore, contended that the 
arbitrator had made private enquiries without the 
knowledge of the parties and tnat consequently 
his award was invalid. He relied on — ‘Kanhaiya 
Lai v. Khairati Lai’, AIR 1919 Lah 208 (K). This- 
argument, however, is not fully borne out by the 
materials on record. As early as 26-6-1944, Guru¬ 
murty in his statement before the arbitrator (ext. 
Kj while giving a list of his witnesses, mentioned 
the names of Mutha Appalaswamy and Sons of 
Tilaru and Ladi Dalappanna of Kotkapeta and 
requested the arbitrator to examine them. Nara¬ 
simha Raju was present at that time and he was. 
fully aware of the fact that those two firms were 
being cited as witnesses by Gurumurty Raju. When 
the arbitrator resumed his enquiry and gave notice 
to Narasimha Raju (ext. F) on 10-5-1946 Nara¬ 
simha Raju in his reply (ext. F-2) refused to attend 
the enquiry and stated that he would not be bound 
by the same if it was made ex parte. 

It was this persistent refusal on his part to 
appear before the arbitrator to adduce his evid¬ 
ence that led the arbitrator to complete the en¬ 
quiry ex parte and ootain the required informa¬ 
tion from the two firms in question. Doubtless, 
if Narasimha Raju had appeared before him and 
insisted on cross-examining the representatives of 
the firms and the arbitrator had refused to give 
him that opportunity, a question of prejudice 
might arise. But his conduct throughout the arbi¬ 
tration proceedings was one of non-co-operation 
and he cannot, therefore, urge that the enquiry 
was made behind his back. In — ‘Nabin Chandra 
v. Sinclair Murray and Co.’, AIR 1914 Cal 818 (L) 
it was pointed out that a party who though 
repeatedly written to would not appear before the 
arbitrator and allowed the proceedings to go ex 
parte, cannot later on say that he was not given 
an opportunity of being heard. 

(14) Mr. D. V. N. Rao then contended that under 
clause 7 of the arbitration agreement it was ex¬ 
pressly stipulated that the award should be based 
on the statements of the parties and the deposi¬ 
tions of witnesses and that consequently the arbi¬ 
trator had no jurisdiction to take into considera¬ 
tion the letters (exts. J and J-l) sent by Mutha 
Appalaswamy and Sons of Tilaru and Ladi Dalap¬ 
panna of Kotkpeta unless they were examined as 
witnesses before him. I have already explained 
the circumstances under which the letters of the 
two firms were received by the arbitrator. The 
mere failure to examine the representatives of the 
firms as witnesses would not be material on the 
facts of this case inasmuch as Narasimha Raju 
had declined to appear before the arbitrator 
though he was aware as early as June, 1944 that 
Gurumurty had cited the two firms as witnesses 
on his behalf. At best it may amount to an admis¬ 
sion of hearsay evidence. 

But it is well known that in proceedings before 
arbitrators the law of evidence need not be very 
strictly applied. As pointed out in — ‘Venkata- 
chellam v. Suryanarayana Murty’, AIR 19-11 Mad 
129 (M) in examining an award passed in arbitra¬ 
tion proceedings reasonable latitude must be allow¬ 
ed and the Court would be reluctant to interfere 
unless some real injustice or substantial divergence 
from the law can be proved. Similarly, in — ‘Budfi 
Ram v. Chandu’, AIR 1922 Lah 480 (N), it was 
observed that where parties produced no evidence 
and the arbitrators made enquiries from tbe 
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neighbouring parties and passed their award on 
hearsay and conjecture, such an award could not 
be set aside. (See also — ‘Martirosi v. Subrama- 
mam Chettiar’, AIR 1930 Mad 723 (O)). 

(15) I am, therefore, of the opinion that the 
arbitrator is not guilty of misconduct, that the 
procedure adopted by him was in accordance with 
the principles of natural justice and that Nara- 
Simha Raju by his own conduct deprived himself 
of the opportunity of being heard. 

(16) The appeals are, therefore, allowed, the 
order of the lower Court is set aside and a decree 
is passed in terms of the award. The appellant 
is entitled to costs of both the Courts from Nara- 
simha Raju. Only one set of costs is allowed for 
the two appeals and the two M. J. Cs 

(17) MOHANTY, J.: I agree. 

V.S.B. Appeals allowed. 
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Saleb Khan and another, Appellants v. Madar 
Saheb Pir and others, Respondents. 

Second Appeal Nos. 2 and 11 of 1949, from 
decision of Addl. Sub-J., Cuttack, D/- 26-8-1943. 

(a) Muhammadan Law — Wakf — Mutawalli 
•— Alienation — (Limitation Act (1908), Arts. 142 
and 144; 134A to 134C). 

When the wakf deed makes it clear that 
the Mutawalli was a beneficiary being entitl¬ 
ed to appropriate for his use the surplus 
income out of the usufruct for meeting the 
expenses of the Pir. alienations made by him 
are voidable and not void ab initio. Posses¬ 
sion of the alienee would, therefore, be 
adverse to the endowment only from the date 
of death, resignation or removal of the pre¬ 
vious manager. (Para 3) 

Anno: Limit. Act, Arts. 142 and 144 N. 49; Art. 
134A to C, N. 5. 

(b) Muhammadan Law — Wakf — Mutawalli 
— Alienation — Permission of Court. 

It is a well settled principle of Muham¬ 
madan Law that in the absence of anv express 
provision in the wakf deed a Mutawalli is not 
entitled to make any alienation of the wakf 
property, even for legal necessity, without the 
permission of the Court. But in appropriate 
cases alienations may be permitted with re¬ 
trospective effect, 37 Cal 179; AIR 1953 Mad 
143. Foil. (Para 4) 

There is no authority in support of the 
contention that an application for permission 
to alienate wakf property should, in the first 
instance be filed before the trial Court. When 
all necessary facts for the purpose of giving 
permission are available, the High Court may 
exercise discretion conferred by law and per¬ 
mit the alienations. 

(In view of the concurrent find’.ngs of fact 
about the leeal necessity and the admitted 
position regarding the extent of the property 
that was alienated and the total extent of 
the wakf property, the alienations in dispute 
were permitted with retrospective effect). 

(Para 5) 
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CASES REFERRED: Paras 

(A) (V20) AIR 1933 PC 75; 12 Pat 251 (PC) 3 

(B) (V22) AIR 1935 PC 44: 57 All 159 (PC; 3 

(C) (V23) AIR 1936 PC 133; 59 Mad 809 (PC; 3 

(D) (’10) 37 Cal 179: 3 Ind Cas 353 4 

(E) (V40) AIR 1953 Mad 143: 1952-2 Mad 

LJ 657 4 

M. S. Rao, for Appellants; M. M. Das, for 
Respondents. 

NARASIMHAM J.: 

These two analogous appeals arise out of the 
reversing judgment of the Additional Subordinate 
Judge of Cu'.tack setting aside the judgment and 
decree of the Munsif of Kendrapara and decree- 
ing the plaintiff’s suit for recovery of possession 
of two small house sites. 

(2> The plaintiff is a Pir represented by its 

present Mutawalli Alimulla. The wakf in favour 
of the Pir was created by the father of Alimulla 
named Ramjanulla some time in 1503 by a wakf- 
nama (Ext. 1). The total property dedicated to 
the Pir in that wakfnama is 14.8 acres (including 
the disputed house sites; and it was expressly 
stated in the deed of dedication that the surplus 
income from the wakf property may be appro¬ 
priated by the Mutawallis. 

After the death of Ramjanulla, his wife (Ali- 
mulla’s mother Hazara Bibi) became the Muta¬ 
walli and managed the wakf property till her 
death on 4-12-1933. During her period of manage¬ 
ment she executed two kabalas (Ext. A-l dated 
6-12-1922 and Ext. A dated 7-9-1925) in favour of 
the predecessors-in-interest of the apoellants 
transferring small portions of house sites for 
Rs. 230 - and Rs. 200/- respectively. The area of 
the house site transferred by the first deed is 
eight’decimals and the area transferred by the 
second deed is six decimals. Alimulla joined in 
the execution of the two sale deeds bv his mother; 
but admittedly at that time he had no interest 
as he was not the Mutawalli. 

After the death of his mother he became the 
Mutawalli of the wakf property and brought the 
suits under appeal for a declaration that the 
alienations were not binding on the wakf and for 
recovery of possession of the disputed house sites 
on behalf of the Pir. 

(3) The tr?al Court held that the alienations 
were made by Hazara Bibi for the purpose of 
discharging the previous debts binding on the 
wakf. for repairing the Pirsthan and also for 
meeting the routine expenses of the Pir. This 
finding was uphold bv the apoellate Court and 
was rightly not challenged before us. 

But the two lower Courts differed on the ques¬ 
tion of limitation. The trial Court held that’ the 
alienations were void ab initio and that limita¬ 
tion would run from the date of the alienations. 
On this view, the suits were clearlv time-barred 
But the lower apnellate Court hold that the 
alienations were onlv voidable, that they were 
valid durine the lifetime of the Mutawalli and 
that limitation would commence from the date 
of death of Hazara Bibi on 4-12-1933. In this view 
the two suits were not time-barred. Hence it 
decreed the plaintiff’s suit. 

We are satisfied that the lower apnellate Court 
took a correct viev/ on the Question of limitation . 
The wakf deed makes it clear that the Mutawalli! 


Saleb Khan v. Madar Saheb (Narasimham J.) 


240 Orissa 


Narayan Bajoria V. Fagu Swain (Panigmhi J.) 


was a beneficiary being entitled to appropriate 
for his use tne surplus income out of the usufruct 
for meeting the expenses of the Pir. The lower 
appellate Court rightly relied on — ‘Ram Charan 
v. Naurangi Lai’, AIR 1933 PC 75 (A); — ‘Maha- 
deo Prasad v. Karia Bharthi\ AIR 1935 PC 44 
(EL and — ‘Daivasikhamani Ponnambala v. Peri- 
vanan Chetti’, AIR 1936 PC 183 (C), in support 
of the view that alienations of this type made 
by a Mutawalli of a Muslim religious endow¬ 
ment or by a Mahant of a Hindu Muth are 
voidable and not void ab initio. Possession of 
the alienee would, therefore, be adverse to the 
endowment only from the date of death, resig¬ 
nation or removal of the previous manager. The 
suits are, therefore, not time-barred. 


u Swain (Panigmhi J.) A. £ ft 

facts for the purpose of giving permission are 
available before us and we may therefore exercise 
discretion conferred by law and permit the two 
alienations. We may mention that in the Madras 
case cited above, permission was given at the 
first appellate stage. 

(6) We would therefore permit the two aliena¬ 
tions with retrospective effect and dismiss the 
plaintiff’s suits. Both parties will bear their own 
costs throughout. The appeals are allowed 
accordingly. 

(7) PANIGRAHI C. J.: I agree. 

H.G.P. Appeals allowed. 


(4) It is a well settled principle of Mahom- 
medan Law that in the absence of any express 
i provision in the wakf deed a Mutawalli is not 
• entitled to make any alienation of the wakf 

! property, even for legal necessity without the 
'permission of the Court (see Mulla’s Mahom- 
J medan Law. 13th Edn., Art. 207 at p. 194). On 
behalf of the appellants, therefore, Mr. Rao filed 
a petition requesting this Court to grant permis¬ 
sion with retrospective effect. He urged that as 
the alienations were made for the legal neces¬ 
sity of the Pir and as the total area of the pro¬ 
perty alienated was insignificant compared to the 
total extent of the wakf property the Court would 
be justified in exercising its discretion retro¬ 
spectively in favour of the alienees. 

The power of the Court to sanction alienations 
with retrospective effect has been recognised in 
several decisions commending from — ‘Nemai 
Chand v. Golam Hossein’, 37 Cal 179 (D). In a 
recent decision of the Madras High Court re¬ 
ported in — ‘Abdul Kadir v. Mahlarathul Kadiria 
Sabha’, AIR 1953 Mad 143 (E), the law on the 
subject has been fully reviewed and the contrary 
view expressed by Ameer Ali has not been accept¬ 
ed. With respect, we would follow the Madras 
,and Calcutta decisions and hold that in appro¬ 
priate cases alienations may be permitted with 
(retrospective effect. 

(5) The next question for consideration is 
whether on the facts found by the two lower 
Courts we would be justified in granting permis¬ 
sion at this stage. I have alreadj' shown that 
the findings are to the effect that the aliena¬ 
tions were made for the purposes of the wakf. 
The total extent of the property as given in the 
wakf deed is 14.8 acres and the extent of the 
two alienations is .14 acres. Considering the 
small area of the property that was sold for the 
purposes of paying off the previous debts and for 
other necessary expenses it cannot be seriously 
urged that the corpus of the wakf property 
would be materially impaired if these two aliena¬ 
tions are permitted. 

Mr. Das thereupon urged that the application 
for permission ought to have been filed before 
the trial Court and that this Court sitting in 
second appeal should not grant permission. He 
has. however, not been able to cite any authority 
in support of his contention that an application 
for permission should, in the first instance, be 
filed before the trial Court. Doubtless, if the 
giving of permission requires further investiga¬ 
tion of facts this Court would remand the case 
to the trial Court for a finding regarding those 
facts. But in view of the concurrent findings of 
fact about the legal necessity and the admitted 
Dosition regarding the extent of the property that 
has been alienated and the total extent of the 
wakf property, we consider that all neefessary 
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PANIGRAHI, J. (27-11-1953) 

Narayan Bajoria and others, Petitioners v. Fagu 
Swain, Opposite Party. 

Criminal Revn. No. 89 of 1953. 

Criminal P. C. (1898), S. 344 — Case under S. 379, 
I. P. C. for removal of crop from land subject 
matter of S. 145, Criminal P. C. proceedings. 

Case under S. 379, Penal Code, started at 
the instance of tenant of some of co-sharer- 
landlords against rival landlords for removal 
of crop from land — Land subject matter of 
dispute among co-sharer-landlords and pro¬ 
ceeding under S. 145, Criminal P. C. pending 
— Held that case under S. 379, Penal Code, 
should be stayed till disposal of S. 145 pro¬ 
ceeding because the question whether the re¬ 
moval amounted to theft would depend upon 
who was in actual possession of the land at 
the time of the alleged removal. (Para 1) 
Anno: Criminal P. C., S. 344 N. 11, 12. 

P. C. Chatterji and B. K. Ray, for Petitioners; 
M. S. Rao and S. C. Das, for Opposite Party. 

ORDER: Heard counsel for the parties. This 
is a fit case which, in my opinion, ought to be al¬ 
lowed. There has been some dispute among the 
co-sharer-landlords of some lands which are the 
subject-matter of proceedings under section 145 Cr. 
P. C. Fagu Swain is alleged to be the tenant of 
some of the cosharers and claims to have raised 
the crop which was removed by the other co¬ 
sharers. A criminal case under section 379 I. P. C- 
started at the instance of Fagu Swain is now pend¬ 
ing against the rival landlords and their servants. 
The trying magistrate was moved for adjourning 
the case till the disposal of the proceedings under 
S. 145, Cr. P. C. That prayer having been rejected 
the petitioners have now come up to this court 
and renewed their prayer for staying the proceed¬ 
ings in the theft case until the disposal of the S. 
145 proceedings. The dispute is essentially one 
between rival landlords relating to possession of 
the land, from which the crop appears to have 
been removed. 

The question whether the removal would amount 
to theft -would depend upon who was in actual 
possession of the lands at the time of the alleged 
removal. In these circumstances it is not fair that 
the parties should be harassed in respect of the 
same dispute in two separate proceedings. 

I would, therefore, direct that the proceedings in 
the case under S. 379 I. P. C. should be stayed till 
the disposal of the miscellaneous case under S. 145, 
Cr. P. C. The revision is accordingly allowed. 

G.M.J. Revision allowed. 
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NARASIMHAM AND MGHANTY JJ. (26-2-1954) 
jagannath Patnaik, Plaintiff-Appellant v. Sri 
Pitambar Bhupati Harichandan .Mohapatra, De¬ 
fendant-Respondent. 

First Appeal No. 46 of 1949, from judgment of 
Addl. Sub. J., Cuttack, D/- 31-1-1949. 

Master and servant — Personal service — Nature 
of relationship between employer and employee — 
Death of employer — Termination of employment 
— (Contract Act (1872), Ss. 37, 40 and 201). 

A Dewan of a zamindari may perform some 
of the functions of an agent on behalf of the 
zamindar. But the relationship between him 
and the zamindar is essentially that of master 
and servant or employer and employee and the 
general principles regulating contracts of em¬ 
ployment between master and servant will, 
therefore, apply and not the principles deal¬ 
ing with the contract between principal and 
agent. It is the implied condition of an agree¬ 
ment for personal service that the death of 
either party will dissolve it. Hence, in the 
case of such a contract the question ulti¬ 
mately turns on a true construction of the 
contract and the ascertainment as to whether 
it was one of the implied conditions of the 
contract that the contracting parties should 
live throughout the period of the contract. 
(1868-69) 4 CP 744; (1929) 46 TLR 121; (1901) 

1 KB 59 (63), Rel. on. (Paras 6, 7, 9) 

Where the Dewan appointed by the pre¬ 
vious Zamindar brought a suit against his 
successor claiming compensation for pre¬ 
mature termination of his service as a Dewan: 

Held, on the construction of the contract 
of employment and applying the principles 
of English law dealing with contracts of per¬ 
sonal service, that the contract was dissolved 
by the death of the previous employer. 

(Para 11) 


CASES REFERRED: Paras 

(A) (1868-69) 4 CP 744: 38 LJCP 326 7 

(B) (1929) 46 TLR 121 7, 8 

(C) (1901) 1901-1 KB 59: 70 LJKB 26 8 

(D) (V41) AIR 1954 SC 44: 1954 SCR 310 

(SC) 10 


P. V. B. Rao and K. Patnaik, for Appellant; P. 
Mohanty, for Respondent. 

NARASIMHAM j.: 

This is a plaintiff’s appeal against the deci¬ 
sion of the Additional Subordinate Judge of 
Cuttack dismissing his suit for recovery of da¬ 
mages for breach of contract. 

(2) The defendant is the present proprietor of 
an impartible estate known as Killa Sukinda 
situate in Cuttack district. The previous pro¬ 
prietor of the said estate was one Sri Krutibas 
Bhupati Harichandan Mohapatra who died on 
10-12-43 and was succeeded by the defendant who 
is his son’s son. The defendant’s father pre¬ 
deceased his father. The plaintiff is an experi¬ 
enced Revenue Officer who has served in the 
former States of Orissa in various capacities for 
several years. He had also served as a Manager 
1954 Orissa/31 & 32 


of Sukinda estate for some time prior to 1938 
and had given full satisfaction to the then pro¬ 
prietor. From 1938 to the 1st quarter of 1941 he 
was employed in Talcher State as Sadar Sub- 
divisional Officer. The proprietor of Sukinda 
estate was however anxious to utilise his ser¬ 
vices in his estate and on 3-12-40 he wrote a 
letter (Ext. 1) to the plaintiff requesting him to 
take charge of the management of his estate and 
to discharge his duties in the same efficient 
manner as he had done on a previous occasion. 
There were subsequent negotiations between the 
two which culminated in a contract dated 28-12-40. 
The proprietor handed over to the plaintiff a 
letter of appointment (Ext. 2) which was to the 
following effect: 

“To 

Babu Jagannath Patnaik, Government-Pen¬ 
sioner, Khurda, Puri (At present Sadar, S.D.O., 
Talcher State). 

Dated Sukinda the 26th December, 1940. 

/ou are appointed Dewan of the Sukinda 
Estate on a monthly salary of Rs. 200/- (Rupees 
two hundred only). 

Your services shall not be terminated during 
seven years to come except on proved dishonesty 
or misconduct. 

You should join as soon as possible. 

Sd/- Illegible. 

Raja and Proprietor, Sukinda Estate 

26-12-1940.” 

The plaintiff’s reply (Ext. 3) was as follows: 

“To 

The Raja Saheb of Sukinda. 

Sir, 

In acknowledging the receipt of your letter of 
today’s date appointing me as the Dewan of 
your Estate, I beg to furnish Dewanship for 
seven years or even more, if my health permits. 

I am trying my best to join as soon as 
possible. 

I have the honour to be. 

Sir, 

Your most obedient servant, 
Sd/- Jagannath Patnaik. 

26-12-1940.” 

Then the plaintiff terminated his services in 
Talcher State and joined Sukinda Estate as its 
Dewan on 17-5-1941. During the lifetime of the 
previous proprietor everything went on smoothly 
and the plaintiff discharged his duties as Dewan 
to the full satisfaction of his master. But when 
the proprietor died on 10-12-1943 and was suc¬ 
ceeded by his grandson (the defendant) troubles 
seem to have started and on 24-3-1944 the plain¬ 
tiff was given notice of discharge (Ext. 2-a) in 
which the defendant stated that as he had ap¬ 
plied to the Collector for taking over charge of 
his estate under the Court of Wards he was ter¬ 
minating the services of the plaintiff with effect 
from 1-4-1944. The plaintiff received that letter on 
25-3-1944 and immediately sent a reply (Ext. 3-a) 
drawing the attention of the defendant to the 
terms of the contract of employment, under 
which the plaintiff was guaranteed seven years 
service except for proved dishonesty or miscon- 
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duct. To that the defendant replied (Ext. b-b) 
that under the existing circumstances he was help¬ 
less in the matter and there was no other alter¬ 
native except to dispense with the plaintiff’s 
services. The plaintiff’s subsequent representation 
to the Court of Wards was rejected. Hence, the 
suit was brought claiming salary for the balance 
of seven years’ period originally stipulated for 
in the contract. 

(3) One of the pleas taken by the defendant 
in the trial Court was that the plaintiff was guilty 
of dishonesty and misconduct during his tenure 
of office as Dewan and that consequently even 
if the terms of the contract entered into with 
the plaintiff by his grandfather (Ext. 2) be held 
to be binding on the defendant the plaintiff was 
not entitled to any relief. An issue was raised on 
this question but at the time of argument, this 
issue was given up and was rightly not agitated 
before us. 

(4) Hence, the limited question for considera¬ 
tion by this Court is w'hether the terms of the 
contract between the plaintiff and the defendant’s 
grandfather as embodied in Exts. 2 and 3 are 
binding on the defendant. Mr. Rao’s argument 
may be summarised as follows: (i) It was an im¬ 
plied condition of the contract that the plaintiff 
should be engaged for a period of seven years ir¬ 
respective of whether the proprietor of Sukinda 
Estate lived throughout the period. The pro¬ 
prietor intended that the contract should be bind¬ 
ing on his heirs and successors-in-interest. (ii) 
The contract was entered into for the benefit of 
Sukinda Estate and would bind the present pro¬ 
prietor (the defendant) whether he is described 
as the successor of the previous proprietor or the 
survivor of the joint family. 

(5) The first question, however, is of paramount 
importance inasmuch as if it be held that it was 
an implied condition of the contract that it should 
subsist only during the lifetime of the promisor 
and the promisee the second question would not 
arise for consideration at all. 

(6) The learned lower Court proceeded on the 
assumption that the contract was between prin¬ 
cipal and agent and that consequently under S. 
201, Contract Act, the agency terminated on the 
death of the principal or the agent. Here the 
lower Court has obviously committed an error. A 
Dewan of a zamindari may perform some of the 
functions of an agent on behalf of the zamindar. 
But the relationship between him and the zamin¬ 
dar is essentially that of master and servant or 
employer and employees and the general prin¬ 
ciples regulating contracts of employment between 
master and servant would, therefore, apply and 
not the principles dealing with the contract bet¬ 
ween principal and agent. 

(7) The English Law on the subject is well 
settled. As early as 1869 in the well-known case 
of — ‘Farrow v. Wilson’, (1868-69) 4 CP 744 at p. 
745 Willes J. observed: 

“In this- case our judgment is for the defen¬ 
dants. Generally speaking, contracts bind the 

executor or administrator, though not named. 

Where, however, personal considerations are of 


the foundation of the contract, as in cases of 
principal and agent and master and servant, 
the death of either party puts an end to the- 
relation; and, in respect of service after the- 
death, the contract is dissolved, unless there be- 
a stipulation express or implied to the contrary. 
It is obvious that, in this case, if the servant 
had died, his master could not have compelled 
his representatives to perform the service in 
his stead, or pay damages, and equally by the 
death of the master the servant is discharged 
of his service, not in breach of the contract,, 
but by implied condition.” 

This has been followed in innumerable later 
decisions including — ‘Graves v. Cohen’, (1929) 
46 TLR 121 (B), where also it was pointed out 
that it was the implied condition of an agree-, 
ment for personal service that the death of either f 
party would dissolve it. I may in this connection I; 
refer to pp. 1151 and 1177 of Chitty on Contracts 
(12th edition) where the same principle has been, 
reiterated. 

(8) Mr. Rao however contended that where- 
personal service is involved as stated above there 
may be cases where though the contract may be 
dissolved by the death of the employee it may 
not be dissolved by the death or dissolution of 
the employer. In support of this he relied on — 
‘Phillips v. Alhambre Palace Co.’, (1901) 1 KB 
59 (C). In that case the employer was a partner¬ 
ship firm and' it was held that so far as the 
employer was concerned the contract was not of 
such a personal character as to be terminated by 
the death of a partner of the firm. Cases where 
the employers are either a firm of partners or 
corporate bodies, however stand on a slightly 
different footing and there may be several in¬ 
stances where contracts of personal service enter¬ 
ed into between such employers and employees 
may not involve the continued existence of the 
employer during the period of the contract. This 
distinction was brought out in — ‘(1929) 46 TLR 
121 (B)’ where it was observed: “A partnership 
case may involve rather different considerations.” 

(9) The question ultimately turns on a true ^ 
construction of the contract and the ascertain- 
ment as to whether it was one of the implied-' 
conditions of the contract that the contracting: 1 
parties should live throughout the period of the£ 
contract. For that purpose the following ohser-s 
vations of Lord Alverstone C. J. in — ‘1901-1 KB 
59 (C) at p. 62’ are helpful: 

“The principle of law, however, seems to be that 
it must be determined in each case whether 
the obligation which it is sought to enforce 
depended upon the personal conduct of the- 

deceased party. If in any particular case 

the contract is one which has relation to the 
personal conduct of the contracting party, then 
the death of that party puts an end to the 
contract; if, on the other hand, it has no such 
relation, the death of the contracting party 
has not that effect.” 

(10) It is true that the aforesaid principle of 
English Lav; of contract relating to master and 
servant has not been expressly incorporated in 
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the Indian Contract Act. But in the second para 
of S. 37 of that Act it is stated: 

“Promises bind the representatives of the pro¬ 
misors in case of the death of such promisors 
before performance, ‘unless a contrary intention 
appears from the contract’.” 

Similarly, in S. 40 it is stated that if from the 
nature of the case it appears that it was the 
intention of the parties that the promise should 
be performed by the promisor himself his repre¬ 
sentative will not be competent to perform the 
same. Thus in the Indian Contract Act also it 
is stated expressly that the question is one of 
ascertaining the true intention of the parties. The 
English decisions dealing with contracts of per¬ 
sonal service have been referred to in the com¬ 
mentaries under these two sections in Pollock 
and Mulla on Indian Contract Act and there 
seems therefore no doubt that the principle laid 
down in those decisions as regards the implied 
condition in cases of contracts of personal service 
would apply with equal force. Mr. Rao relied on 
a recent decision of the Supreme Court reported 
in — ‘Satvabrata v. Mungneeram Bangui' and Co.’, 
AIR 1954 SC 44 (D) and urged that the prin¬ 
ciples of English Law of Contract should not be 
applied too literally in construing the provisions 
of the Indian Contract Act. As a broad propo¬ 
sition of law this argument may be right. But 
in construing Ss. 37 and 40. Indian Contract Act, 
there is no special reason as to why the principles 
of English Law as regards contracts between 
master and servant may not be applied in ascer¬ 
taining the true intention of the parties. 

(11) The whole question, therefore, resolves 
itself into whether at the time when the plaintiff 
and the previous proprietor of Sukinda Estate 
entered into a contract on 26-12-1940 it was 
implied that the contract should subsist only 
during the life-time of both of them. The plain¬ 
tiff was specially selected for the post in view 
of his proved ability as shown by his previous 
record of service and the special confidence 
reposed in him by the previous proprietor. The 
relationship between the Dewan and the proprie¬ 
tor of an impartible estate is of a somewhat inti¬ 
mate and personal nature though much of the 
work of the Dewan is connected with the admini¬ 
stration of the estate. 

No Dewan will be able to discharge his duties 
unless he is able to adjust himself to the whims 
and caprices of the pioprietor. The then pro¬ 
prietor was an old man aged about 72 years when 
he entered into the contract. The plaintiff knew 
him well from before having served as a Manager 
on a previous occasion. It is a fair inference to 
make that the plaintiff agreed to serve him for 
seven years because knowing the nature of the 
previous proprietor he did not anticipate any diffi¬ 
culty in the discharge of his duties. It was urged 
that the advanced age of the previous proprietor 
and the reasonable anticipation of his death in 
the near future would justify the inference that 
when the plaintiff agreed to serve him for seven 
years it was intended by the parties that the 
agreement should subsist even after the death of 
the previous proprietor. 
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The obvious answer to that argument is found 
in the plaintiff’s age itself. The plaintiff also 
was aged 65 years at that time and notwith¬ 
standing such an advanced age he expected to 
live at least for seven years more and hence 
bound himself to serve that estate for that period. 
Hence, there is no special reason as to why we 
should assume that wnen the proprietor entered 
into the contract in 1940 and bound himself to 
engage the plaintiff for seven years he expected 
that he would not live for that period. 

There is no evidence to show that the pro¬ 
prietor was then suffering from any serious ill¬ 
ness or else that his death was anticipated by 
people who knew the condition of his health, 
fffe plaintiff also in his evidence did not state 
that ne was led to believe either from the con¬ 
duct of the proprietor or from his health and 
other circumstances that the proprietor may not 
live for the stipulated period of seven years. I 
am, therefore, of the opinion that in view of the 
close and confidential relationship between the 
proprietor oi an impartible estate and his Dewan 
and the previous Knowledge by both the contract-, 
ing parties of the merits and abilities of the 
plaintiff on the one hand and the nature and 
temperament of the proprietor on the other, the! 
contract is one which has relation to the personal 
conduct of both the contracting parties and the 
death of either of them puts an end to the 
contract. 

The plaintiff has not stated on oath to the 
contrary, nor did he while obtaining the letter of 
appointment (Ext. 2) from the previous proprie¬ 
tor insist on the insertion of a provision to the 
effect that the contract should subsist even 
though the proprietor may not live throughout 
the stipulated period. On the other hand, his 
admission in cross-examination was to the follow¬ 
ing effect: 

“There was no talk at the interview between the 

late proprietor and myself that the heirs of the 

proprietor would also be bound by the terms of 

the contract of appointment.” 

This answer supports the view that at the time 
of the contract neither party was thinking of 
the contingency that may arise if the proprietor 
dies during the period of the contract. On the 
meagre materials available in this case it cannot 
be fairly inferred that the parties to the con¬ 
tract contemplated that it should continue after 
the death of the employer. On the other hand, 
it appears more probable that they presumed 
that the state of things which existed in 1940 
would continue for the stipulated period of seven 
years and it was with reference to that presump¬ 
tion alone that they entered into the contract. 
The principles of English law dealing with con¬ 
tracts of personal service would therefore apply 
with full force and the contract should be held 
to be dissolved by the death of the previous 
proprietor. 

(12) In view of this finding it is unnecessary 
to discuss the second question raised by Mr. Rao 
as to how far a contract of this type entered 
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into by the proprietor of an impartible estate in 
North Orissa would bind his successor. 

(13) Mr. Rao then urged that even if the 
contract of 1940 be held to have been dissolved 
by the death of the previous proprietor a fresh 
contract on the same terms was entered into 
between the plaintiff and the defendant when the 
latter succeeded to the estate on 10-12-43. In 
support of this argument he relied on the admit¬ 
ted fact that the plaintiff was retained in service 
by the defendant from the date of the death 
of his grandfather (10-12-1943) till the end of 
March, 1944 and was allowed to draw his monthly 
salary in accordance with the terms of the ori¬ 
ginal contract. He also relied on the evidence of 
the plaintiff (P. W. 2) to the following effect: 

“After the death of the late proprietor, the 
defendant, his mother and his uncle requested 
me to continue in service as Dewan as before. 
The defendant was aware of the terms of my 
appointment under the late proprietor." 

Mr. Rao urged that the conduct of the defen¬ 
dant in retaining the plaintiff for a period of 

more than three months after the death of his 
grandfather and paying the monthly salary in 
terms of the previous contract and requesting the 
plaintiff to continue as Dewan of the estate as 
‘before’ would suffice to prove the fresh contract 
entered into between the parties. This argument 
is undoubtedly attractive but unfortunately no 
specific issue as to whether a fresh contract was 
entered into after the death of the previous 
proprietor was raised. Even in the pleadings such 
a case was not put forward. Apart from the oral 
testimony of the plaintiff quoted above there is 
nothing else to support it. Moreover, on 27-3-1944 
(Ext. 3-a) when the plaintiff sent a reply to the 
defendant on receiving his notice of discharge he 
did not invite the special attention of the defen¬ 
dant to the fact that after the death of the 
defendant’s grandfather the defendant had spe¬ 
cially requested the plaintiff to continue as 

Dewan as before. 

On the other hand, in that reply (Ext. 3a) 
the plaintiff referred to the undertaking given by 
the defendant’s grandfather in Ext. 2 making it 
appear as if the defendant’s attention was being 
drawn for the first time to that undertaking 
then. In the plaintiff’s memorial to the Court of 
Wards (Ext. 5) dated 8-8-1944 also there is no 
mention of any such undertaking given to him 
by the defendant on succeeding to the estate. 
There is thus no contemporaneous documentary 
evidence to show that after the death of the 
previous proprietor the defendant agreed to 
retain the plaintiff as Dewan on the same terms 
as before. Mr. Rao thereupon urged that a fresh 
issue may be framed on this point and a finding 
may be called for from the lower Court after 
giving both parties an opportunity of adducing 
all available evidence. I am however reluctant 
to allow this issue to be raised at such a belated 
stage in the absence of any indication either in 
the pleadings or in contemporaneous docujnents 
to show that there was such a fresh contract. 


(14) For the aforesaid reasons I would confirm 
the judgment and decree of the lower Court and 
dismiss the appeal with costs. 

(15) MOHANTY, J.: I agree. 


V.S.B. 
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PANIGRAHI C. J. AND MOHAPATRA J. 

(26-2-1954) 

Dolgovind Mahapatra and another, Appellants 
v. Anathbandhu Naik and another, Respondents. 

Second Appeals Nos. 98 and 129 of 1949, from 
decision of Addl. Sub. J., Puri, D/- 11-1-1949. 

(a) Civil P. C. (1908), S. 66(1) and (2) — Case 
held fell under exception to Cl. (2). 

Where it is not a case where the plaintiff 
comes with the allegation that the properties 
were purchased on behalf of the plaintiff but, 
on the contrary, the definite allegations of 
the plaintiff as contained in the plaint are 
to the effect that when the defendant was 
managing the properties of the plaintiff as 
a Power-of-Attorney holder and agent even 
though the plaintiff supplied the money for 
purchase of different items of property in 
court sale, the defendant with a fraudulent 
desire inserted his name in the sale certifi¬ 
cates though the properties actually remained 
in the possession and enjoyment of the plain¬ 
tiff and that the defendant has no right, 
title and interest thereof, the plaintiff’s suit 
comes within the exception as provided for 
under Cl. (2) and is not really hit by the 
mischief of Cl. (1) of the section. If really 
the plaintiff had brought the case that he 
had asked the defendant to purchase the 
property in the defendant’s name or that 
while supplying the money he had consented 
to the purchase being in the defendant’s 
name, the suit would be barred under S. 66, 

Cl. (1) but on the contrary, there being 
nothing to indicate that the plaintiff had 
consented to the name of the defendant 
being inserted in the sale certificated, the case 
comes under the exception of Cl. (2) of S. 66. 

(Para 6) 

Anno: Civil P. C., S. 66 N. 10. 

(b) Civil P. C. (1908), S. 66 — Applicability. 

Where in respect of some properties prior 

to the court sales the title remained with 
the plaintiff, the properties being his ances¬ 
tral property, but they were purchased in 
execution of decrees to which the plaintiff 
was not a party, the plaintiff’s rights by virtue 
of the purchases are not affected. The plaintiff 
can fall back upon his antecedent titles and 
the question of applicability of S. 66 will not 
arise. Similarly where the plaintiff was all 
along in possession of properties sold in execu¬ 
tion of decree to which he was not a party and 
had acquired title by adverse possession consi¬ 
deration of S. 66 will not arise. AIR 1929 PC 
228, Relied on. (Para 7) 

Anno: Civil P. C., S. 66 N. 9, 12. 

(c) T. P. Act (1882), S. 41 — Bona fide pur¬ 
chaser. 
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Where the lands in dispute were all along the private sales and Kha schedule properties 


in possession of the plaintiff and not of the 
transferor and the transferee was the resi¬ 
dent of the same village, it is impossible to 
accept that the transferee was not aware of 
the possession of the plaintiff. At least any 
little enquiry would have been sufficient to 
inform him of the real position regarding 
possession, which is the very first step of a 
bona fide purchaser to enquire before fina¬ 
lising the transaction. (Para 10) 

In such a case it is not possible to accept 
the transferee as bona fide purchaser having 
entered into the transaction in good faith. 

(Para 10) 

Anno: T. P. Act, S. 41 N. 21. 

(d) Civil P. C. (1908), S. 66 — Case held fell 
under Cl. (1) of S. 66. 

Where it is the case of the plaintiff that 
the defendant who was his agent had pur¬ 
chased the property benami in his (defen¬ 
dant’s) name, with the full consent of the 
plaintiff, the case cannot really come within 
the exception as provided for in Cl. (2) of 
S. 66, but is directly met by the mischief of 
Cl. (1). (Para 11) 

Anno: Civil P. C., S. 66 N. 7, 21. 

(e) Civil P. C. (1908), S. 66 — Transferee from 

certified purchaser. 

The plea of bar under S. 66 is available to 
the transferees from the certified purchaser. 

(Para 13) 

Anno: Civil P. C., S. 66 N. 16. 

CASES REFERRED: Paras 

(A) (V16) AIR 1929 PC 228: 56 Ind App 

330 (PC) 12 

(B) (V25) AIR 1938 Cal 602: 181 Ind Cas 102 13 

(C) (V15) AIR 1928 Cal 338: 107 Ind Cas 67 13 

In S. A. No. 98/49: 

P. C. Chatterji, S. K. Ray and L. K. Dasgupta, 
for Appellant; P. Misra, G. C. Das and S. Misra, 
for Respondent. 

In S. A. No. 129/49: 

P. Misra and G. C. Das, for Appellant; P. C. 
Chatterji, for Respondent. 

MOHAPATRA J.: 

These two appeals arise out of two suits heard 
together in the trial Court and one judgment of 
the trial Court cover both the suits. They were 
heard together before the lower appellate Court, 
who, however, passed two judgments. Both the 
appeals would be covered by the present judg¬ 
ment of ours. 

(2) SECOND APPEAL NO. 98 OF 1949: This 
appeal arises out of O. S. No. 12/543 of 1947/45 
wherein the present appellant Dolgovind Maha- 
patra is the only defendant. The plaintiff brought 
the suit for declaration of his title and for con¬ 
firmation of possession in respect of the suit 
properties described in two schedules Ka and 
Kha consisting of 16 items of property each of 
the schedules containing 8 items. 

The main allegation of the plaintiff is that the 
properties in suit really belonged to him even 
though they stand in the name of the defendant. 
Ka schedule properties are the subject-matter of 


were acquired in court sales. All these items of 
property indeed stand in the name of defendant. 

The defendant is the maternal uncle of the 
present plaintiff, who lost his father prior to the 
year 1923 and the defendant being a general 
power-of-attorney holder managed the properties 
of the plaintiff. The plaintiff attained majority 
in the year 1930 but in spite of his attaining 
majority, the defendant continued management 
till the year 1942. 

Plaintiff’s version is that the defendant is a 
man of no means, the properties in suit were 
acquired from out of the funds belonging to the 
plaintiff which were in the hands of the defen¬ 
dant during the time when he was in charge of 
management of the properties of the plaintiff, 
and with those funds they have been acquired 
and are still in continuous possession of the 
plaintiff ever since the time of acquisitions. 

(3) The defence is that in fact the defendant 
is the real owner of the properties, the funds 
were supplied by him for the purpose of acquisi¬ 
tion of different items of property at different 
times and he is continuing in possession thereof. 
In respect of Kha schedule properties, his addi¬ 
tional plea is that the present suit is barred under 
the provisions of S. 66, Civil P. C. 

(4) So far as Ka schedule properties are con¬ 
cerned. the simple question for determination in 
suit is whether kabalas in respect of the 8 items 
of property appertaining to Ka schedule are 
benami transactions i.e. whether the plaintiff is 
the real owner in respect thereof even though 
the properties have been purchased in the name 
of the defendant. 

Both the Courts below have examined the 
volume of evidence adduced in the case from the 
right point of view throwing the onus upon the 
plaintiff and have applied the well known differ¬ 
ent tests for the purpose of coming to the con¬ 
clusion as to the nature of the transaction in 
dispute to determine who is the real owner 
whether the plaintiff or the defendant. (His 
Lordship reviewed the evidence and proceeded): 

(5) All the title deeds in respect of the pro¬ 
perties in dispute are coming from the custody 
of the plaintiff and have been filed in Court by 
the plaintiff. The defence explanation as to how 
the documents came into possession of the plain¬ 
tiff has been rejected by the Courts below. Both 
the Courts have concurrently found that in fact 
in spite of the transactions being in the name 
of the defendant the suit properties are all along 
in undisturbed and continuous possession of the 
plaintiff ever since the time of their acquisitions. 
The learned trial Court on a very elaborate and 
exhaustive judgment and on an examination of 
evidence in respect of different items of property, 
has come to the finding that the purchase money 
in each case was supplied from out of the plain¬ 
tiff’s funds. This finding has been confirmed by 
the lower appellate Court. 

In view of the above considerations, therefore, 
in our opinion, the Courts below were perfectly 
justified in coming to the only available conclu- 
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sion that the Ka schedule properties really be¬ 
longed to the plaintiff. 

(6) The main defence in respect of Kha sche¬ 
dule properties is that the present suit is barred 
under the provisions of S. 66, Civil P. C., which 
is parallel to the provisions. of S. 27, Bihar and 
Orissa Public Demands Recovery Act. 

Section 66 runs as follows: 

“66(D No suit shall be maintained against any 
person claiming title under a purchase certi¬ 
fied by the Court in such manner as may be 
prescribed on the ground that the purchase 
was made on behalf of the plaintiff or on be¬ 
half of some one through whom the plaintiff 
claims. 

(2) Nothing in this section shall bar a suit to 
obtain a declaration that the name of any pur¬ 
chaser certified as aforesaid was inserted in the 
certificate fraudulently or without the consent 
of the real purchaser, or interfere with the 
right of a third person to proceed against that 
property, though ostensibly sold to the certified 
purchaser, on the ground that it is liable to 
satisfy a claim of such third person against the 
real owner.” 

The learned lower appellate Court has rightly 
| found that the plaintiff’s suit comes within the 
exception as provided for under cl. (2) and is not 
'really hit by the mischief of cl. (1) of the sec¬ 
tion. It is not a case where the plaintiff comes 
with the allegation that the Kha schedule pro¬ 
perties were purchased on behalf of the plaintiff. 
On the contrary, the definite allegations of the- 
plaintiff as contained in paragraph 10 of the 
plaint, are to the effect that when the defendant 
was managing the properties of the plaintiff as a 
Power-of-Attorney holder and agent even though 
the plaintiff supplied the money for purchase of 
different items of property in court sale, the de¬ 
fendant with a fraudulent desire inserted his 
name in the sale certificates though the pro¬ 
perties actually remained in the possession and 
enjoyment of the plaintiff and the defendant has 
no right, title and interest thereof. If really the 
plaintiff had brought the case that he had asked 
the defendant to purchase the property in the 
defendant’s name or that while supplying the 
money he had consented to the purchase being 
I in the defendant’s name, the suit would be barred 
under S. 66, cl. (1) but on the contrary, there 
being nothing to indicate that the plaintiff had 
consented to the name of the defendant being 
inserted in the sale certificates, the case comes 
under the exception of cl. (2) of S. 66. 

Moreover, on a consideration of the circum¬ 
stances of the case, the Courts below have rightly 
come to the conclusion that the defendant taking 
advantage of his position as the manager has 
played fraud in getting the sale certificates in his 
name. Both the Courts below after a careful 
consideration have come to the conclusion that 
the purchase money in respect of the Kha sche¬ 
dule properties was from out of the plaintiff’s 
funds. It appears in respect of some of the items 
of property that the expenses for the purchase 
money have been entered in the plaintiff's' ac¬ 


counts and that they appear in the writing of the 
defendant himself. In our opinion, it is clear on 
a consideration of the above circumstances, that 
the defendant is a man of very small means and 
being the maternal uncle of the plaintiff in 
charge of the management of the properties has 
played fraud in getting these properties in his 
own name indeed without the consent of the 
plaintiff. 

(7) We would further observe that in respect of 
item nos. 3, 4, 5 and 6 of the Kha schedule pro¬ 
perties prior to the court sales admittedly the 
title remained with the plaintiff, the properties 
being his ancestral property. They were pur¬ 
chased in execution of decrees to which the plain¬ 
tiff was not a party and as such, the plaintiff’s 
rights by virtue of the purchases were not affect¬ 
ed. The plaintiff can fall back upon his ante¬ 
cedent titles and the question of S. 66, Civil P. C., 
will not arise. 

In respect of the 7th item of property of sche¬ 
dule Kha, as it appears from the date of acquisi¬ 
tion of the property, it was acquired more than 
12 years prior to the suit and the finding being 
that the plaintiff was all along in possession of 
all these properties, he has acquired title by ad¬ 
verse possession in which case also, consideration 
of S. 66 will not arise. 

In conclusion, therefore, we are definitely of 
the view that the plaintiff has been able to make 
out his title in respect of the properties described 
in schedules Ka and Kha of the plaint and is 
entitled to the declaration prayed for and for 
confirmation of his possession. The appeal is, 
therefore, dismissed with costs and the judgment 
and decree of the lower appellate Court are con¬ 
firmed. ... ; J 

(8) SECOND APPEAL NO. 129 OF 1949: Thisap- 
peal arises out of a suit in O. S. No. 47/306 of 1947/ 

46 which was filed nearly a year after the other 
suit. Here also, the plaintiff is the same : Anath¬ 
bandhu Naik and defendant 1 Dolgovinda Moha¬ 
patra is the maternal uncle of the plaintiffs. De¬ 
fendants 2 & 3 are subsequent transferees from 
Dolgovind by virtue of a registered sale deed dated 
21-2-1944, for a sum of Rs. 340/-. The suit property 
is of an area 4.04 acres in Sisipur mouza when pur¬ 
chased in execution of a decree for rent on 
25-11-1932. The sale certificates stand in the name 
of defendant 1. Plaintiff’s allegation is that the 
purchase money was paid from out of the funds 
belonging to the plaintiff and that since the date 
of the purchase the plaintiff was all along in pos¬ 
session of the properties till 21-2-1944 when he 
was dispossessed by defendants 2 and 3. 

The plaintiff’s further allegation is that the 
purchase on 25-11-1932 was made benami in the 
name of his maternal uncle, who was enjoying 
full confidence of the plaintiff and his mother 
and that he was also in charge of the manage¬ 
ment of the properties. The plaintiff on his 
allegation being the real owner prays in this action 
for declaration of his title and for recovery of 
possession. .. 

(9) The defence was two-fold:— (1) that the 
transferees claim protection under the provisions 
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of S. 41, Transfer of Property Act; that they are 
bona fide purchasers for valuable consideration 
from the ostensible owner and (2) that the pre¬ 
sent action is clearly barred under the provisions 
of S. 66, Civil P. C. The trial Court had decreed 
this suit also along with the other suit in the 
same judgment. 

The lower appellate Court, however, while up¬ 
holding the decision in respect of the other suit, 
reversed the decree in respect of this suit and 
'dismissed the plaintiff’s suit upholding both the 
'Contentions of the defence. 

(10) We agree with the finding of the trial 
Court which has not been reversed by the lower 
appellate Court that in fact the purchase money 
came out of the funds of the plaintiff and fur¬ 
ther that plaintiff was all along in possession of 
the suit properties since the date of taking deli¬ 
very of possession till 21-2-1944, i.e., the date of 
transfer in favour of defendants 2 and 3. We are 
not inclined to accept the view of the lower ap¬ 
pellate Court that the transferees are entitled to 
protection under S. 41, Transfer of Property Act. 

(The admitted fact is that these transferees be¬ 
long to the same village where the lands in suit 
>are situate. When the fact is that the lands in 
.dispute were all along in possession of the plain¬ 
tiff and not of the transferor, defendants 2 and 
?3 being the residents of the same village, it is 
\ impossible to accept that they were not aware of 
(the possession of the plaintiff. At least any little 
•enquiry would have been sufficient to inform them 
■of the real position regarding possession, which 
ns the very first step of a bona fide purchaser to 
enquire before finalising the transaction. As we 
get it from the judgment of the trial Court, the 
defence version in evidence Is that because defen¬ 
dant 1 is in possession of the lands they did not 
consider it necessary to make enquiries any fur¬ 
ther or to ask the title deeds of the latter. In 
this view, therefore, it is not possible for us to 
(accept them as bona fide purchasers having en¬ 
tered into the transaction in good faith. The 
defence contention on this point, therefore, must 
fail. 

(11) But there is a real difficulty in the way of 
the plaintiff to get a decree in the present suit on 
account of his statements in the pleading itself. 
More than once in the plaint he has mentioned 
that this property was purchased by him benami 
in the name of defendant 1, who was his agent 
on 25-11-1932. It is significant to note that there 
is no averment of any fraud nor even is there 
any averment that defendant 1 purchased the 
property in his name without the consent of the 
,Plaintiff. The lower appellate Court has rightly 
| construed the plaint read as a whole to mean 
'that defendant 1 purchased these properties in 
'his name with full knowledge of the plaintiff and 
the mother. This being the position, the case 
cannot really come within the exception as pro¬ 
vided for in cl. (2) of S. 65, Civil P. C. P., but 
I is directly met by the mischief of cl. (1) unlike 
^the other case. 

(12) The appellant tried to make out a case 
that the plaintiff Is entitled to a declaration of 


his title in respect of thfc court sale on the basis 
of adverse possession for a continuous period of 
12 years after the date of sale. Indeed, if he is 
able to establish his title by adverse possession, 
S. 66 will not be a bar to the present suit as has 
been decided by their Lordships of the Privy 
Council in — ‘Mahomed Abdul Jalil Khan v. Md. 
Obaid Ullah Khan’, AIR 1929 PC 223 (A). 

But unfortunately for him, the plaintiff’s case 
was to the effect that he was in possession till 
the date of the kobala dated 22-2-1944 and has, 
therefore, prayed for recovery of possession in the 
present action. The learned trial Court also had 
found that the plaintiff was in possession till 
February, 1944. The period falls short of the 
statutory requirement to mature plaintiff’s title 
by adverse possession and as such, he is not 
entitled to fall back upon this position. 

(13) It is next urged that the plea of bar under 
S. 66, Civil P. C., is not available to the trans¬ 
ferees from the certified purchaser. 

Indeed, under S. 317 of the old Code, a suit 
was barred only as against the certified pur¬ 
chaser but not against any one claiming title un¬ 
der him. This v/as the view held by all the High 
Courts except the Bombay High Court. The 
language in the old Code was “no suit shall be 
maintained against the certified purchaser’’. 

But the present section has settled the conflict 
at rest by introducing the language 
“no suit shall be maintained against any person 

claiming title under a purchase certified by the 

Court in such manner as may be prescribed.” 
This introduction gives legislative effect to the 
Bombay view. We may in this connexion refer 
to the latest edition of the Civil Procedure Code 
by Mulla “1953” at page 275. 

Mr. Chatterji appearing on behalf of the res¬ 
pondents further relies upon a Bench decision of 
the Calcutta High Court in — ‘M. Ali Ahmed v. 
Shamsunnessa’, AIR 1938 Cal 602 (B), where after 
discussion of the position of law under the old 
Code as compared with the new, their Lordships 
have come to the conclusion that the objection 
under S. 66 applies to a suit against the assignees 
of the benamidar. 

The same view also was expressed in the case 
of — ‘Faz-lur Rahman v. Sardar Ali’, AIR 1928 
Cal 338 (C). We are, therefore, constrained to 
find that the present suit is barred under S. 66, 
Civil P. C. 

(14) In conclusion, therefore, Second Appeal No. 
58 of 1949 is dismissed with costs and Second 
Appeal No. 129 of 1949 is dismissed but as the 
plaintiff’s suit fails merely on a technical ground 
in spite of the position that he had supplied the 
purchase money and was in possession of the 
properties till 1944 the defendants will not be 
entitled to recover any cost from the plaintiff 
when we have found that the transferees are not 
bona fide purchasers and had not acted in good 
faith. 

(14) PANIGRAHI C, J.; I agree. 

R.G.D. Order accordingly. 



248 Orissa S. K. Ghosh v. Maheswar Dehuri ( Panigrahi C. J . A. I. If 


A.I.R. 1954 ORISSA 248 (Vol. 41, C.N. 78) 

PANIGRAHI C. J. AND MOHAPATRA J. 

(12-8-1954) 

S. K. Ghosh, Petitioner v. Maheswar Dehuri, 
Opposite Party. 

Supreme Court Appeal No. 9 of 1954, against 
order of High Court in Govt. Appeal No. 5 of 
1952, D/- 29-10-1953. 

(a) Criminal P. C. (1898), S. 367 — Remarks in 
judgment — Duly of Court — Remarks against 
third person — Propriety of. 

It is undoubtedly true that the Court always 
acts as the friend of the accused, but where the 
Magistrate went much beyond his legitimate 
function and imported his personal knowledge 
into the evidence, by himself cross-examining 
the P. Ws. and trying to make out the de¬ 
fence case that the superintendent of police 
insisted on the Sub-Inspector to alter the sta¬ 
tion diary, and also by letting in the defence 
evidence to prove that the Superintendent of 
Police was determined to put Sub-Inspector in¬ 
to trouble and that therefore he suggested an 
alteration in the station diary. 

Held, that the Magistrate allowed a lot of 
irrelevant material to be brought on the re¬ 
cord as if the Superintendent of Police was 
himself on trial. After having recorded so 
much evidence it was but fair, and necessary, 
that the Superintendent of Police should have 
been called into the box and given an oppor¬ 
tunity to explain. It was equally important 
that no animadversions should have been made 
against the Superintendent of Police who was 
not before the Court either as party or as wit¬ 
ness. It was wholly unnecessary for the 
Magistrate to deliver a homily on the police 
officers and to charge the Superintendent with 
having abetted the lodging of a false case 
after denying him an opportunity to explain. 

(Para 5) 

Anno: Criminal P. C., S. 367 N. 4, 8. 

# (b) Criminal P. C. (1898), S. 561A — Expunc- 
tion of remarks in judgment — Jurisdiction of 
High Court — Nature of. 

The jurisdiction of the High Court under 
S. 561A is limited to an examination of the 
evidence already recorded by the Magistrate 
and the propriety of the Magistrate's remarks 
based on that evidence alone. It is not open 
to the High Court to take additional evidence 
and justify the remarks made by a subordinate 
court, in the light of that additional evidence. 

The jurisdiction is intended to be exercised 
when remarks are made against strangers 
which remarks may do irreparable harm to them 
and who have not even been heard in their 
defence by the Court which passes these re¬ 
marks. It is not intended to substitute the 
opinion of the High Court for the opinion of 
the lower Court. When the High Court has 
called for an explanation on certain facts both 
from the Magistrate and the Superintendent 
of Police there is no reason as to why the ex¬ 
planation given by the Superintendent of 


Police should not be accepted in preference 

to the ex-cathedra observations made by the 
Magistrate. 

Held, on the facts of the case, that the 
petitioner had been subjected, to a process of 
judicial injustice in both the Courts by the ad¬ 
mission of improper evidence and the failure 
of the Courts to justly appraise it. 

(Paras 6, 7, 7a) 

Anno: Criminal P. C., S. 561A, N. 7. 

(c) Criminal P. C. (1898), S. 367 — Reasons ftwr 
decision. 

It is not open to a Court to indulge in sur¬ 
mises and damage the reputation of a respon¬ 
sible officer by drawing inferences from facts 
which have no legs to stand upon. “Probable, 
perhaps, and might have been” are expressions 
which would hardly inspire confidence in the 
soundness of a judgment. The only security 
that Judges have for the proper exercise of 
their extra-ordinary power to censure parties- 
or witnesses is the trained reason and habit 
of seeking principles even while using discre¬ 
tion in applying them. (Para 6) 

Anno: Criminal P. C., S. 367 N. 7. 

(d) Constitution of India, Art. 134(l)(c) — Certi¬ 
ficate of fitness for appeal — (Criminal P. CL. 
(1898), Ss. 367, 561A). 

When there is no authoritative pronounce¬ 
ment of the Supreme Court on the points 
which are substantial points of law and are 
likely to arise again and again and the matter 
is also of considerable public importance as- 
public servants have no protection or security 
against undeserved remarks passed by sub¬ 
ordinate courts, except by invoking the inherent 
jurisdiction of the High Court and where the- 
High Court improperly refuses to exercise it or 
erroneously exercises it, it is necessary that the 
party aggrieved should be permitted to seek 
redress in the Supreme Court as no other 
remedy is available. (Paras 8, 9) 

Anno: Const, of India, Art. 134 N. 7; Criminal) 

P. C., S. 367 N. 8; S. 561A N. 7. 

M. Mahanti, for Petitioner; S. Patnaik, for Oppo¬ 
site Party. 

PANIGRAHI C. J.: 

This is an application under Art. 134(l)(c) of 
the Constitution praying for special leave to appeal 
to the Supreme Court against an order passed on- 
29-10-1953, by a Division Bench of this Court, in 
a proceeding under S. 561-A, Criminal P. C. The 
circumstances giving rise to an application of this* 
kind are somewhat unusual and for a correct' 
appreciation of the points raised in this applica¬ 
tion, it will be necessary to set out a few facts. 

(2) The petitioner is a member of the Indian 
Police Service and was, at the relevant time, the 
Superintendent of Police Mayurbhanj. A dacoity 
case was registered at Morada Police Station on 
26-4-1951. During the investigation of that case 
one Maheshwar Dehuri and two other persons were 
arrested and brought to the police out-post at 
Rasgovindpur for interrogation. Maheshwar made 
certain confessional statements and was arrested at 
about 7 p.m. on that day by Shri K. M. Das, thci 
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Sub-Inspector of Police, and was handed over to 
one D. Gartia, the officer in charge of the Ras- 
govindpur Police outpost. Two constables were 
deputed to watch the accused who was sitting on 
the verandah of the outpost, but the accused es¬ 
caped from custody at about 8 p.m. A case under 
S. 224, Penal Code was, therefore, registered, and 
II witnesses were examined for the prosecution 
and 12 for the defence. 

(3) The prosecution, besides examining a number 
of witnesses relied upon Ext. 6, the confession 
made by the accused under S. 164, Cr. P. C., in 
that case and upon Ext. 9, the statement made 
by him under S. 342, Cr. P. C., in the Court of 
the Committing Magistrate enquiring into the case 
of dacoity. The trying Magistrate, Shri P. R. 
Chandra did not, however, choose to rely on this 
evidence as he was of opinion that the fact of the 
arrest of the accused had not been noted in the 
Station Diary maintained at the Rasgovindpur out¬ 
post. Nor had an F. I. R. been drawn up at that 
outpost immediately after the accused escaped from 
custody. The Magistrate, therefore, came to the 
conclusion that the ‘arrest’ of the accused which 
is an essential ingredient of the offence under 
S. 224, I. P. C., had not been established. 

(4) The accused attempted to prove that the 
petitioner abetted the fabrication of the F. I. R. 
through Shri J. C. Chakrabarty (P. W. 1) the In¬ 
spector of Police. The Magistrate, after a lengthy 
discussion of the evidence, came to the conclusion 
that a persistent attempt had been made by tire 
prosecution 

“to introduce changes in the Station Diary and 
thereby bolster up the prosecution case.” 

He accordingly held that prosecution case had not 
been proved. But instead of resting content with 
that finding, the Magistrate proceeded to make 
certain general observations on Police Oificers, and 
particularly on the conduct of the petitioner, Shri 
S. K. Ghosh, which are damaging to his reputa¬ 
tion. The passage in paragraph 5 of the Magis¬ 
trate’s judgment to which exception has been 
taken reads as follows: 

“It is a pity that Supervising Officers of the rank 
of Superintendent of Police and Inspector of 
Police have fallen in line with the Sub-Inspector 
of Police, and have not tried to find out or 
present matters as they were. It is a very sad 
reflection on the Police administration of a dis¬ 
trict that he stooped so low as to suggest to this 
subordinate to change valuable police papers in 
order to see to the success of the case. It is 
also very highly objectionable that the head of 
the police administration of a district could allow 
deferring and back-dating the F. I. R. on which 
trial courts lay utmost importance and, as a 
matter of fact, has been a party to it. There is 
no doubt in my mind that the Inspector J. C. 
Chakrabarty (P. W. 1) has lodged this false case 
and S. I. K. M. Das (P. W. 2) and Superintendent 
of Police S. K. Ghosh have abetted the lodging 
of the false case. In the fitness of things they 
deserve a trial in court for this, but I think 
justice will be done if Government take action 
against these officers.” 


In the end, he found the accused not guilty and- 
acquitted him. 

(4a) The State appealed under S. 417, Cr. P. C., 
against the order of acquittal and the three Police 
Officers filed petitions under S. 561-A in this Court 
praying for expunction of the objectionable remarks 
made by the learned Magistrate. These petitions 
were numbered as Criminal Revisions 110, 111 

and 112 of 1952. The Government Advocate filed 
a petition to examine Shri Ghosh as a witness in 
the appellate proceedings and put in the confiden¬ 
tial diary of D. W. 1, the Station Diary of Morada 
Police Station, and some other papers as additional 
evidence, to prove that the conclusions drawn by 
the Magistrate, relating to the genuineness of the 
F. I. R. were unsound. 

This Court, however, rejected the prayer of the 
prosecution to adduce any further evidence to con¬ 
tradict D. W. ll’s evidence, but allowed Shri S. K. 
Ghosh to be examined, as it had been alleged that 
Shri Ghosh had been summoned by the defence 
but was not examined and an application by the 
prosecution made in the lower Court to examine- 
him as a Court witness had also been rejected. This 
Court upheld the order of acquittal and dismissed 
the appeal filed by the State, and also dismissed 
the revisions filed by the three Police Officers. 

(5) Learned counsel for the petitioner, Shri S. K. 
Ghosh, complains that his client has been made a 
victim of judicial lynching both in the trial court 
and in this Court and that his case has not been 
fairly considered in cither of the Courts. lie has 
drawn our attention to a few extraordinary circum¬ 
stances attending this case, the most important one 
being that the Magistrate, Shri P. R. Chandra, took 
a hostile attitude against the Police in general and 
the Superintendent of Police, in particular, from 
the very' commencement of the trial. It is pointed 
out that the Magistrate himself cross-examined 
P. \V. 1 at length before a charge had been framed. 


It is undoubtedly true that the Court always acts| 
as the friend of the accused, but the Magistrate! 1 
appears to have gone much beyond his legitimate j 
function and to have imported his personal know-, 
ledge into the evidence. In the course of his exa- 1 
ruination of P. W. 1 the Magistrate suggested to 
him whether it was not a fact that accused Mahesh- 
war had not been arrested (see page 8, line 58 of 
the printed paper book in Govt. Appeal No. 5 of 
1952.) A further question was put by the Magis¬ 
trate as to whether the arrest of the accused was 
noted in the Station Diary. 

It is difficult for me to guess as to how the 
Magistrate came to know that the fact of the arrest 
of the accused had not been noted in the Station 
Diary, at so early a stage. A note is made that 
the suggestion had been made by the defence, but 
it should have been left to the defence to put that 
question and elucidate the point. It would appear 
from the last answer given by P. W. 1 that the 
Magistrate was trying to make out the defence case 
that the Superintendent of Police insisted on the 
Sub-Inspector. Shri Gartia, to alter the station 
diary. 

Secondly, it is pointed out that the entire defence, 
evidence was let in to prove that the Superinten-J 
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| dent of Police was determined to put Sub-Inspector 
* Gartia into trouble and that therefore he suggested 
an alteration in the Station diary. This evidence 
was wholly irrelva'nt to the decision of the case, as 
the only point for determination was whether the 
accused had escaped from lawful arrest. Instead 
of confining himself to this only issue the Magis¬ 
trate allowed a lot of irrelevant material to be 
brought on the record as if the Superintendent of 
Police was himself on trial. After having recorded 
so much evidence it was but fair, and indeed neces¬ 
sary, that the Superintendent of Police should have 
been called into the box and given an opportunity 
to explain. 

The Magistrate however in his order No. 30 dated 


Inspector Banerjee on the 29th evening, I have 
no doubt that the F. I. R. was drawn up at his 
instance and ante-dated.” 

I would respectfully dissent from these observations 
as I am of opinion that it is not open to a Court i 
to indulge in surmises and damage the reputation 
of a responsible officer by drawing inferences! 
from facts which have no legs to stand upon. “Pro-I 
bable”, “perhaps” and “might have been” are ex-j 
pressions which would hardly inspire confidence ini 
the soundness of a judgment. The only security! 
that Judges have for the proper exercise of their! 
extraordinary power to censure parties or witnesses! 
is the trained reason and habit of seeking principles' 
even while using discretion in applying them. 


12-12-51 (page 89 of the Paper Book) said that the 
evidence of the four persons sought to be examined 
by the P. I. as Court witnesses was not essential 
for a just decision of the case. The Magistrate was 
perhaps justified in observing that the examination 
, of any witnesses at that stage was not essential for 
Uhe just decision of the case. It was equally im- 
jportant that no animadversions should have been 
j made against persons who were not before the Court 
either as parties or as witnesses. It was wholly un¬ 
necessary for the Magistrate to deliver a homily on 
) the Police Officers and to charge the Superinden- 
Klent with having abetted the lodging of a false 
•case after denying him an opportunity to explain. 


While disapproving of the conduct of the Magis¬ 
trate in putting questions to the first witness for 
the prosecution this Court also held that there 
was no indication on the record to show that the 
Magistrate was biassed against the prosecution 
from the very beginning as was alleged. As I have 
shown already, the very nature of the questions put 
by the Magistrate, betrays his bias. A closer study } 
of the evidence would also indicate that both the 
police officers and the Magistrate were divided into 
two camps in the district, either because of the fact 
that the Sub-Inspector of Police, Sri Gartia, was 
immediately suspended by the Superintendent of 
Police, for negligence of duty, or for some other 


(6) It is unfortunate that this Court while ob¬ 
serving in paragraph 9 of its judgment that the 
police witnesses were divided into two parties, one 
party headed by Shri S. K. Ghosh supporting the 
prosecution and the other party headed by Deputy 
Superintendent of Police Shri Sanatan Panda— 
(D. W. 9) supporting the defence case, has failed to 
appreciate the contention of the petitioner that the 
Magistrate’s remarks were not justified by the evi¬ 
dence that was actually before him. Whatever 
may be the opinion of this Court of the evidence 
of Shri S. K. Ghosh the jurisdiction of this Court 
under S. 561-A, Criminal P. C., is limited to an 
examination of the evidence already recorded by 
the Magistrate and the propriety of the Magistrate’s 
remarks based on that evidence alone. I do not 
think it is open to this Court to take additional 
evidence and justify the remarks made by a Sub¬ 
ordinate Court, in the light of that additional evi¬ 
dence. In endorsing the remarks of the Magistrate 
this Court has indulged in surmises as to what was 
probable, what the Superintendent of Police would 
have thought or done. Towards the end of para¬ 
graph 22 of the judgment Narasimham J. delivers 
himself of the following observations: 


reason. 

0 

I need refer only to the evidence of D. W. 1 the ' 
Bench Clerk of the Magistrate Shri U. C. Misra 
who recorded the confessional statement of the 
accused. This witness wanted to prove that the 
confession was not voluntary as the Investigating 
Officer was present when it was being recorded. 
D. W. 2 is the Deputy Magistrate who was directec} 
by the District Magistrate to hold an enquiry, as to 
whether the confession had been recorded volun- 
tarilv. 

^ . ' \\ i 

I am surprised that the District Magistrate'*.should 
have taken this extraordinary step of enquiring into 
the voluntary character of a confession which was 
the subject-matter of a regular criminal trial. I am 
therefore inclined to the opinion that the District 
Magistrate and the Superintendent of Police had, 
for some reason or other, fallen out and that the • 
atmosphere had been so vitiated as to render a fair 
and impartial trial impossible. Some of the Police 
Officers took the side of the suspended Police Sub- 
Inspector and approached the S. P. to pursuade 
him not to take any steps against him (see p. 27, . 
evidence of D. W. 9 and p. 32, the evidence of 
D. W. II in the paper book.) 


“It is also probable that the S. P. thought that by 
starting a case under S. 224, Penal Code, against 
Maheswar the latter may get frightened and 
may help the police in the detection of the 
dacoity case by confessing his guilt and naming 

his accomplices.In other words, the 

case under S. 224, Penal Code, was perhaps 
started with the primary object of facilitating the 
investigation in the parent dacoity case by com¬ 
pelling Maheshwar to tell the Police all that he 
lenevv. Whatever might have been the motive of 

S. P. Shri S. K. Ghosh in dictating draft F.I.R. to 

• • , •. ,. 


After delivery of judgment on 4-2-1952 the 
Magistrate noted in the order-sheet that the Super¬ 
intendent of Police had requested him a week 
earlier to declare the case “True, but no evidence”, 
and that he was anxious to save P. W. 1. This 
Court called for an explanation from the Magistrate 
and was satisfied that the Magistrate was “an inti¬ 
mate friend of the Superintendent of Police and, 
therefore, took no action against Shri Ghosh’. 
Nonetheless it is obvious that this intimate friend 
did not hesitate to give a stab in the back of 
Shri Ghosh,, after he has pronounced his judgment 



1984 Mangal Chandra v. The 

(7) In paragraph 28 of his judgment, Narasim- 
ham J. has referred to a Bombay case laying down 
certain principles bearing on the function of the 
High Court acting under S. 561-A, Cr. P. C., while 
recording his agreement with these principles, I 
regret to say, my learned brother appears to have 
overlooked the import of the passages quoted while 
applying them to the facts of this case. One parti¬ 
cular passage in the quotation which is of great 
significance is this: 

“A jurisdiction like this is intended to be exercised 
when remarks are made against strangers which 
remarks may do irreparable harm to them and 
who have not even been heard in their defence 
‘by the Court which passes these remarks’. This 
jurisdiction is not intended to substitute the opi- 
i nion of the High Court for the opinion of the 
lower Court.” 

(7a) In his evidence before this Court, the 
Superintendent of Police denied that he had re¬ 
quested the Sub-divisional Magistrate, Shri P. R. 
Chandra, on 26-1-52 to declare the case to be 
true. He also explained why he wrote a letter to 
the Magistrate. The explanation given by him is 
that the defence wanted to drag him into the box 
just to humiliate and harass him. But in spite of 
this, this Court observed: 

“Such a conduct on the part of the Superintendent 
of Police is certainly objectionable and the strong 
language used by the learned Magistrate against 
him, Inspector Chakravarty and S. T, K. M. Das, 
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considerable public importance as public servants j 
have no protection or security against undeserved 
remarks passed by subordinate Court, except by in¬ 
voking the inherent jurisdiction of the High Court 
and where the High Court improperly refuses to 
exercise it or erroneously exercise it, it is necessary 
that the party aggrieved should be permitted to seek 
redress in the Supreme Court as no other remedy 
is available. 

(9) We would accordingly allow this petition and| 
certify that this is a fit case for grant of leave to, 
appeal to the Supreme Court under Art. 134(l)(c)' 
of the Constitution. 

MOHAPATRA J.: 

(10) The three points of law formulated by my 
Lord in the last page of his judgment as arising 
in the present case are substantial points of law of 
considerable public importance requiring pro¬ 
nouncement of their Lordships of the Supreme 
Court. I would, therefore, agree with my Lord and 
certify that this is a fit case for grant of leave to 
appeal to the Supreme Court under Art. 134(l)(c) 
of the Constitution. 

H.G.P. Petition allowed. 

* 
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NARASIMHAM AND M1SRA JJ. (6-9-1954) 
Mangal Chandra Dan, Appellant v. The State. 
Criminal Appeal No. 105 of 1953, from order of 
S. J., Koraput-Jeyporc, D/- 2-12-1953. 


seems justified.” 

There is no reason given as to why the explanation 
given by the Superintendent of Police should not 
be accepted in preference to the ‘ex cathedra’ ob¬ 
servations made by (he Magistrate. It seems to me 
that the petitioner has been subjected, unfortunate¬ 
ly, to a process of judicial injustice in both the 
Courts by the admission of improper evidence and 
the failure of the Courts to justly appraise it. 

(8) The points, therefore, that arise for consi¬ 
deration by the Supreme Court may be formulated 
-as follows: 

(i) Whether a Court acts within its jurisdiction 
in making remarks which adversely affect the sta¬ 
tus, prestige and official position of a person who is 
not given an opportunity to explain. 

(ii) Whether the remarks made by the Magistrate 
in the concluding paragraph of his judgment were 
necessary for the decision of the case before him, 
and whether in any event they can be justified if 
the evidence on which they are based is found to 
be irrelevant. 

(iii) Whether the jurisdiction of the High Court 
tinder S. 561-A, Criminal P. C., is not limited to a 
consideration of the evidence already recorded by 
the lower Court, or whether it is open to the High 
Court to take additional evidence into considera¬ 
tion and, on the strength of such evidence, refuse 


Criminal P. C. (1898), Ss. 
237, 238, 239 and 537 — 


222, 233, 234, 235, 236, 

joinder of charges. 


Though on the general principles of con¬ 
struction of statutes Ss. 234, 235, 236, 237, 
238 and 239 should be construed as supple¬ 


menting one another and dealing with those 
exceptions to the general rule of separate trial 
for every distinct offence as provided in S. 233, 
vet where neither S. 234 nor S. 235 would 


apply the trial must be held to be clearly 
vitiated by misjoinder and it will not be pro¬ 
per to rely on S. 234 for some of the charges 
and on S. 235 for the rest. (Para 8) 


The accused was a temporary postman 
attached to a post office during April and May, 
1952. It was alleged that during that period 
he received three money orders payable to 
three different persons and that he committed 
criminal breach of trust of the amounts covered 
by the three money orders and either forged 
the thumb-impressions of the payees on the 
money order forms or used those money order 
forms as genuine knowing them to contain 
forged thumb-impressions. The Magis¬ 
trate framed six charges against the accused; 
three of them were under S. 409, Penal Code, 
in respect of the alleged commission of breach 
of trust of the sums of Rs. 10, Rs. 25/- and 


to exercise its jurisdiction under S. 561-A. 

We have not been referred to any authoritative 
4 pronouncement of the Supreme Court on these 

"A 

j points and as these are likely to; arise again and 
j again it is necessary to obtain the considered opi¬ 
nion of the Supreme Court. The matter is also of 


Rs. 50/- respectively covered by the three 
money orders. The remaining three charges 
were under S. 471/467, Penal Code, which 
dealt with forgery of the acknowledgment re¬ 
ceipt and the money order forms in respect of 
each of the charges. 
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Held that an offence under S. 409, Penal 
Code, was undoubtedly not of the same kind 
as an offence under S. 471/467, Penal Code. 
Hence, S. 234, Cr. P. C., would not apply to 
the present case. Section 235 also would not 
help inasmuch as the offences committed in 
respect of the three money orders did not form 
part of the same transaction though the offence 
under S. 409, Penal Code, and the offence un¬ 
der S. 471/467, Penal Code, in respect of each 
of the money orders were done in the course 
of the same transaction. Hence the trial was 
vitiated by misjoinder and the defect could not 
be cured. Case law discussed. 

(Paras 3, 4, 7, 8) 

Anno: Cr. P. C., S. 222 N. 6; S. 233 N. 1, 5; 

S. 234 N. 8; S. 235 N. 2; S. 239 N. 2; S. 537 N. 10. 

CASES REFERRED: Paras 

(A) (’07) 30 Mad 328: 5 Cri LT 341 4, 5, 7 

(B) (V28) AIR 1941 Cal 707: 43 Cri LT 389 4, 7 

(C) (V40) AIR 1953 Cal 258: 19 Cut LT 281 5 

(D) (V7) AIR 1920 Pat 775: 60 Ind Cas 422: 22 

Cri LJ 230 0 

(E) (V21) AIR 1934 Pat 232: 35 Cri LJ 876 6 

(F) (V37) AIR 1950 All 167: 51 Cri LJ 571 6 


(G) (V39) AIR 1952 Bom 177: 1952 Cri LJ 779 

(FB) 7 

Shovash Chandra Roy, for Appellant; Asst. 
Govt. Advocate, for the State. 

NARASIMHAM J.: 

This is an appeal from the judgment of the Ses¬ 
sions Judge of Koraput-Jeypore convicting the ap¬ 
pellant under Ss. 409 and 467/471, I. P.C., and sen¬ 
tencing him to various terms of imprisonment and 
fine. 

(2) The appellant was a temporary postman 
attached to Jeypore post office during April and 
May, 1952. It was alleged that during that period 
he received three money-orders payable to three 
different persons named Bansulia Dombru, Guru 
Mohuria and Ratni Ghasiani and that he committed 
criminal breach of trust of the amounts covered 
by the three money-orders and either forged the 
thumb-impressions of the payees on the money- 
orders forms or used those money-order forms as 
genuine knowing them to contain forged thumb- 
impressions. 

The full particulars of the money-orders are given « 
below: \ 


Money-order No. 

2419 
36'5 
3674 


Name of payee. 

Baneolia Dambaru 
RataDi Ghasiani 
Guru Mahuria 


Date of entrustment with the appellant. 

28-4-52 
26 5-52 
26-5-52 


Alleged date of payments 

1.5-52 
29-5 52 
29-5.52 


The learned Magistrate framed six charges against 
the appellant, three of them were under S. 409, 
I. P. C., in respect of the alleged commission of 
breach of trust of the sums of Rs. 10/-, Rs. 25/- 
and Rs. 50/- respectively covered by the three 
money-orders. The remaining three charges were 
under S. 471/467, I. P. C., which dealt with forgery 
of the acknowledgment receipt and the money- 
order forms in respect of each of the charges. 

(3) Mr. Ray, on behalf of the appellant urged 
that the trial was vitiated by misjoinder of charges 
and that' Ss. 234 and 235, Cr, P. C., on which 
the learned Sessions Judge has relied would not 
apply to the facts of this case. It is not the case 
of the prosecution that the criminal breach of 
trust in respect of the three money-orders and the 
forgery of the thumb-impressions of the payees in 
respect of each of the money-orders were all done 
in the course of the same transaction though the 
general design of the appellant as Postman to mis¬ 
use his official position and commit criminal breach 
of trust of the money-orders entrusted with him, 
especially when the payees were illiterate persons, 
appears to have been implied in the prosecution 
case. 

Doubtless, the offence under S. 409, I. P. C. 
and the offence under S. 471/467, I. P. C. in res¬ 
pect of each of the money-orders were done in 
the course of the same transaction. Mr. Ray urged 
that though the trial of the appellant for the 
three charges under S. 409, I. P. C. would be 
permissible under S. 234, Cr. P. C. and his trial 
for the three charges under S. 471/467, I. P. C. 
would also be permissible under the same section, 
joint trial for all the six charges would not be 
permissible inasmuch as the offences committed'in 
respect of the first money-order were not part of 


the same transaction as the offences committed in 
respect of the second money-order and the third 
money-order. 

(4) Section 234, Cr. P. C. permits the joint trial 

of three offences of the same kind committed 
during the course of one year. An offence under 
S. 409, I. P. C. is undoubtedly not of the samer 
kind as an offence under S. 471/467, I. 'P. C. 
Hence, S. 234, Cr. P. C. would not .apply 
to the present case. Section 235 (1), Cr. P. C.l 
says that any number of offences whether 
of the same kind or not and whether com¬ 
mitted during the period of one year or not 

may be tried at one trial if they all form part of 

one transaction. This section also would not help 
in the present case inasmuch as the offences com¬ 
mitted in respect of the three money-orders did 
not form part of the same transaction. 

Mr. Roy relied on a Madras decision reported 
in — ‘Kasi Visvanathan v. Emperor’, 30 Mad 328 
(A) where on facts very similar to the present 

one, it was held that such joint trial was illegal. 
He also relied on — ‘H. F. Bellgard v. Emperor’, 
AIR 1941 Cal 707 (B). 

(5) Sections 234 and 235, Cr. P. C. came up for 
consideration before a Division Bench of this 
Court in — ‘Guru Charan Samal v. The State’, 
AIR 1953 Cal 258 (C). There the facts were 
slightly different. A Post Master was charged with 
having committed criminal breach of trust in res¬ 
pect of a gross sum consisting of the total of 
three sums covered by three money-orders and 
with forgery, falsification of accounts to facilitate 
the commission of that offence. There was, how¬ 
ever, only one charge for the offence under S. 
409, I. P. -C. which was framed relying on S. 222 <t 
(2), Cr. P. C. which says that when a person is 
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charged with criminal breach of trust of money 
it shall be sufficient to specify the gross sum in 
respect of which the offence is alleged to have 
been committed and such a charge shall be deem¬ 
ed to be a charge of one offence within the mean¬ 
ing of S. 234, Cr. P. C. 

Having thus framed one charge under S. 409, 
Cr. P. C. the trial Court in that case framed three 
charges under S. 467/471, I. P. C. in respect of 
each of the money-orders and three other charges 
under S. 477A, I. P. C. in respect of those money- 
orders. A Bench of this Court held that there 
was no misjoinder inasmuch as the main charge 
under S. 409, I. P. C. should by virtue of the 
deeming provision of S. 222(2), Cr. P. C. be held 
to be a charge of one offence only and all other 
offences under Ss. 46C471 and 4< <A, I. P. C. were 
connected with the main offence and formed part 
of the same transaction so as to attract the prin¬ 
ciples of S. 235, Cr. P. C. 

Mr. Ray, however, distinguished that case by 
pointing out that there was only one charge under 
S. 409, I. P. C. whereas in the present case three 
separate charges under S. 409, I. P. C. had been 
framed in respect of each of the money-order. 
Hence, the deeming provision of S. 222(2), Cr. 
P. C. was not available. Mr. Roy relied in parti¬ 
cular on the following observations of mine in that 
judgment: 

“If, however, three separate charges of criminal 
breach of trust in respect of each of the money- 
orders had been framed the position may differ.” 

I also relied on certain observations in 30 Mad 
328 (A) where the absence of one charge under 
S. 409, I. P. C. by taking recourse to S. 222(2), 
Cr. P. C. was used as a circumstance for holding 
that there was misjoinder. 

(6) I am inclined to accept Mr. Roy’s conten¬ 
tion. In all the reported decisions where it was 
held that a joint trial for various acts of criminal 
breach of trust of money, forgery and falsification 
of accounts to cover up that breach of trust was 
permissible the main offence uncfer S. 409, I. P. C. 
was the subject matter of only one charge and not 
of separate charges. Thus in the earliest Patna 
case on the subject — ‘Gajadhar Lai v. Emperor', 
AIR 1920 Pat 775 (D) there was one charge under 
S. 408, I. P. C. in respect of the gross sum that 
was said to have been misappropriated and three 
charges under S. 477A, I. P. C. for falsification of 
accounts in respect of certain items included in 
the total sum alleged to have been misappropriat¬ 
ed. It was held that there was no misjoinder. 

Similarly, in — ‘Ramkishoon Pershad v. Em¬ 
peror’, AIR 1934 Pat 232 (E), where the previous 
decisions on the subject were fully reviewed there 
was only one charge under S. 409, I. P. C. based 
on S. 222(2), Cr. P. C. though the various items of 
money that were said to have been misappropriat¬ 
ed were specified in that charge. It was held that 
there was no misjoinder if there was a joint trial 
for that offence and for two offences under S. 
477A, I. P. C. dealing with falsification of ac¬ 
counts to cover up the various acts of misappro¬ 
priation. 


Doubtless, in the last portion of the judgment in 
that case the learned Judges held that even if 
three charges under S. 409, I. P. C. had been 
framed there would be no misjoinder. This por¬ 
tion of it was not necessary for the decision ot 
that case. The main reason for holding that there 
was no misjoinder was that by virtue of S. 222^2), 
Cr. P. C. the charge of criminal breach of trust 
should be deemed to be a charge of one offence. 
Similarly, in a recent Allahabad case reported in 
— ‘Rex v. Dayashankar’, AIR 1950 All 167 ('F) 
there was only one charge under S. 408, I. P. C. 
in respect of the gross sum said to have been mis¬ 
appropriated. 

(7) It appears to me that if a Court does not 
rely on S. 222(2), Cr. P. C. and frames three sepa¬ 
rate charges under S. 409, I. P. C. for the three 
sums said to have been misappropriated there 
would be a misjoinder if those offences are tried 
jointly with the offences under Ss. 467/471 ci 
477A, I. P. C. arising out of each act of misappro¬ 
priation. The Madras case referred to above is a 
direct authority on this point. Similarly, the Cal¬ 
cutta decision reported in AIR 1941 Cal 707 (B) 
and a decision of the Bombay High Court report¬ 
ed in — ‘D. K. Chandra v. The State’, AIR 1952 
Bom 177 (C) support the view that three offences 
of the same kind under S. 234, Cr. P. C. cannot 
be jointly tried with other offences which may 
form part of the same transaction as each of 
those three offences of the same kind, unless all 
the offences taken together can be said to form 
part of one transaction. Thus in Calcutta case 
there were three charges under S. 420, I. P. C., 
three charges under S. 467 and three other charges 
under S. 477A, I. P. C.; the offences under Ss. 
467 and 477A, I. P. C. were alleged to have been 
committed for the purpose of committing the 
offence of cheating. Yet it was held that the trial 
was vitiated by misjoinder. Similarly, in AIR 1952 
Bom 177 (G), two separate charges under S. 409, 
I. P. C. and two alternative charges under S. 420, 
I. P. C. were held to be bad. 

(8) It is true that on the general principles of 
construction of statutes Ss. 234, 235, 236, 237, 

238 and 239, Cr. P. C. should be construed as 
supplementing one another and dealing with those 
exceptions to the general rule of separate trial for 
every distinct offence as provided in S. 233, Cr. 
P. C. But where neither S. 234 nor S. 235, Cr. 
P. C. would apply the trial must be held to be 
clearly vitiated by misjoinder and it will not be 
proper to rely on S. 234 for some of the charges 
and on S. 235 for the rest. The special position 
arising out of the application of S. 222(2), Cr. P. C. 
lias been fully dealt with in the Bench decision 
of this Court cited above. In other cases the gene¬ 
ral rule of separate trial for every distinct offence 
would prevail. I would, therefore, hold that the 
trial was vitiated by misjoinder and the defect 
cannot be cured. 

(9) The next question is whether there should 
be a separate trial of the appellant in respect of 

the offence said to have been committed in rela¬ 
tion to each of the three money-orders. So far as 
the second and third money-orders are concerned. 
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on the evidence before the lower Court it ap¬ 
pears that the misappropriation was only tempo¬ 
rary inasmuch as the appellant eventually paid 
the sum due to the payees. I do not think it ad¬ 
visable at this belated stage to order retrial for 
those offences. As regards the 1st money-order, 
however, he ought to be tried afresh for the 
offences under Ss. 409 and 471/467, I. P. C. 

(10) I would therefore, allow the appeal, set 
aside the conviction and sentence and direct a 
fresh trial of the appellant for the offence under 
Ss. 409 and 471/467, I. P. C. said to have been 
committed in respect of money-order No. 2419. 
As more than two years have elapsed, the trial 
should be expedited. 

(11) MISRA J. : I agree. 

D.H.Z. Appeal allowed. 


A.I.R. 1954 ORISSA 254 (Vol. 41, C.N. 80) 
NARASIMIIAM AND MOHAPATRA JJ. 


G. C. Das, for Appellant; S. C. Chakravarty, for 
Respondent. 

NARASIMHAM J.: 

This is an appeal by the defendant-firm against 
the concurrent decisions of the two lower Courts 
decreeing the plain tiff-firm’s suit for damages for 
breach of contract. 

(2) The plaintiff and the defendant are two firms 
carrying on business in Cuttack town. The plain¬ 
tiff-firm alleged that the defendant-firm entered in r *. 
to two forward contracts dated 22-8-45 and 23-8-45 t 
with them for the supply of a certain quantity < 
tobacco of the variety known as ‘Motichur K. ^6/ 
No. 2’ at the stipulated prices. The due dat&yfat 
the first contract was 19-11-45 and for the sedorffr 
contract 19-12-45. It was alleged that the defen- 
dant firm failed to supply the goods on the stipulated / 
dates and the plaintiff firm, therefore, claimed 
damages on the basis of the difference between the 
contracted rate and market rate for the goods on ■ 
19-11-45 and 19-12-45. 


(27-8-1954) 

Ramdhan Das Ram Kissan Firm, Appellant v. 
Kishori Chand Geor Firm, Respondent. 

Second Appeal No. 322 of 1950, from decision 
of Sub. J., Cuttack, D/- 23-3-1950. 

(a) Sale of Goods Act (1930), S. 11 — Time with 
respect to delivery, if essence of contract. 

Though S. 11 makes it clear that stipulations 
as to time of payment would ordinarily be not 
of the essence of a contract for sale of goods, 
yet on the question whether the time of deli¬ 
very of goods would also be not of the essence 
of the contract the section merely says that it 
depends on the terms of the contract. But in 
ordinary commercial contracts for sale of goods 
time is prima facie of the essence with respect 
to delivery. Where forward contracts are en¬ 
tered into by the parties who are anticipating 
fluctuations in prices, in the absence of any evi¬ 
dence to the contrary, the prima facie view 
that in commercial transactions of this type 
time is of the essence of delivery may be ac¬ 
cepted. The parties who were gambling on 
fluctuation in prices must obviously have in¬ 
tended that time was of the essence of the 
contract. (1877) 2 AC 455; (1879) 4 CPD 239; 
(1892) 8 TLR 687, Rel. on. (Para 9) 

Anno: S. G. Act, S. 11 N. 1. 

(b) Contract Act (1872), S. 73 — Sale of goods 
— Measure of damages. 

Where for calculating damages for breach 
of contract to supply goods the market price on 
the date of the breach is not available as no 
transaction took place on that date the rate 
' that was prevalent just before and just after 
that date can be taken into consideration. 26 
Bom 746, Rel. on. (Para 4) 

Anno: Contract Act, S. 73 N. 5, 22. 

CASES REFERRED: Paras 

(A) (’02) 26 Bom 744: 4 Bom LR 504 4, 10 

(B) (1863) 32 LJCP 154: 14 CBNS 65 l 8 

(C) (1877). 2 AC 455: 46 LTQB 561 ) 9 

(D) (1879) 4 CPD 239: 4S LJQB 492 /. /9 

(E) (1892) 8 TLR 687* 9 


(3) The defendant firm, however, denied the. firsts- • 
contract altogether. They admitted the secon&j'&n-* y 
tract but alleged that they were unable ta supply^/ 
the goods on the dale fixed due to the conducted- • 
the plaintiff firm in purchasing all available ! “ 

of Motichur K. G. No. 2 apprehending a fall lti v ' 
the prices and fraudulently changing the (V irade ’ 
mark to P. S. and S. B.’ and selling the ,if * 

such a low rate as Rs. 73/- per maund. 
the defendant firm offered to supply Moti'dhur of * 
P. S. and S. B. brand but the plaintiff firm refused 
to accept the same. 

• • » * 

The defendant firm, therefore, made af*couhfer 
claim for damages against the plaintiff fi^ Both *, 
the Courts held that the first contract Wa^ ' welfv' ; 
proved by the entry in the Sauda Book : ‘bf ' tiW- . 
plaintiff firm (Ext. 1) and the evidence of .. their ' 
broker (P. W. 4). This is a pure finding of fact V " 
which was rightly not challenged in this appeal. As 
the second contract was admitted it may thijs^tq be- : 
taken as well established that both the contracts y 
were entered into by the defendant firm with the 
plaintiff firm as alleged in the plaint. 


(4) Both the Courts further held that the plaintiff' 
firm did not corner all tobacco of K. G. variety in 
the market as alleged by the defendant firm not 
did they alter the brand from K. G. No. 2 to P.'S, 
and S. B. Hence, they held that the defendant firm 
had no excuse for failure to supply the Contracted 
brand of tobacco. As regards the measure of da- - ; 
mages, they held that the plaintiff firm were en- . 
titled to the difference between the market price- 1 
and the contracted price on the due dates. The 
market price on the due date in respect of the 
first contract (19-11-45) was available from the evi- 
dence on record. But the market price on the 
due date in respect of the second contract (19-12- 
45) was not available as no transaction took place[ 
on that date. Both the Courts, therefore, took in < 
to consideration the rate that was prevalent just 
before and just after that date relying on — ‘Jug- 
mohan Das v. Nussenvanji’, 26 Bom 744 (A).. 

(5) Mr. Das on behalf of the appellant raised the 
fallowing questions.!^ Ia\V: 

(i) TherP was a commercial impossibility in per¬ 
forming the second contract inasmuch as K. G. 
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No. 2 was not available in the market in 
December, 1945; 

(ii) The finding of the appellate Court was that 
K. G. No. 2 was of the same quality as P. S. 
and S. B. and consequently the plaintiff-firm 
should have accepted the defendant firm s 
offer dated 6-1-46 to supply tobacco of P. S. 
and S. B. variety, time of delivery of the goods 
being not of the essence of the contract; 

(iii) Both the Courts were not justified in taking 
the market price on the dates preceding and 
succeeding the date of the breach of conti act 
for the purpose of ascertaining the market 
rate on the date of the breach. 

(6) The first point must fail on the findings of 
fact of both the Courts. Doubtless, the trial Court 
observed that there was very little stock of K. G. 
variety of tobacco by Margasir-Purnima (Decem¬ 
ber, 1945) at Cuttack in the market and it was 
not* possible for the defendant-firm to deliver the 
goods as contracted by them. But the trial Court 
further found that one Kumar Sahu who had con¬ 
tracted with the plaintiff firm to supply 4,500 bigs 
Of K. G. No. 2 delivered 375 bags between 28-11- 
45 and 27-12-45. Similarly, one Ramchandra 
Bansludhar supplied 25 bags of K. G. variety on 
2-12-45 and Sundar Das Damodar Hansaraj sold 
25 bags of the same variety on 9-12-45. 

Hence tobacco of K. G. variety was available at 
Cuttack in December, 1945, though not in large 
quantities, and in the absence of any clear evi¬ 
dence on the side of the defendant-firm it cannot be 
held that the contract could not be performed due 
to commercial impossibility. The place of manu¬ 
facture of the variety of tobacco was admittedly at 
Bhotmali and there is nothing on record to show 
that the defendant-firm could not have secured that 
variety of tobacco from that place and supplied it 
to the plaintiff-firm on the due date. 

(7) The second point, however, requires detailed 
consideration. Mr. Das’s argument was that k. G. 
No. 2 and P. S. and S. B. varieties of tabacco were 
identical: The letters K. G. stood toi Kcshoii- 
chand Gheorchand’ which is the name of the plain¬ 
tiff-firm. The letters ‘P. S.’ stood for ‘Pushraj Sagar- 
inal’ and ‘S. B.’ for ‘Sampatroy Basudeb’. All these 
persons are said to be partners of the firm Keshori- 
Gheorchand’. It was therefore alleged by the de¬ 
fendant-firm that the plaintiff-firm purchased all 
; available stock of K. G. variety of tobacco and find¬ 
ing that the market was falling changed the brand 
to ‘P. S. and S. B.’ and sold the same in the market 
' at a low price thereby putting the defendant-firm to 
loss. This is, however, a pure question of fact 
on which both the Courts held against the defen¬ 
dant-firm. Apart from the uncorroborated testi- 
,mony of the defendant-firm there is practically no 
evidence to show that the plaintiff-firm cornered 
( d K. G. variety of tobacco and altered the brand to 
'*■ P. S. and S. B. 

(8) Mr. Das next contended that the appellate 
Court had come to a clear finding that K. G. No. 2 
was of the same quality as P. S. and S. B. and that 
though the parties had stipulated in the original 
contract that K. G. No. 2 alone would be supplied, 
it was intended by both of theA^that “K. G. No*j, 
2' should stand for quality *tmcT‘not for description 
of the goods. Mr. Das therefore urged that so 


long as tobacco of the same quality as K. G. No. 2 
was supplied the plaintiff firm were bound to ac¬ 
cept the same in accordance with the true intention 
of the parties when they entered into the contract. 

He relied on — ‘Hopkins v. Hitchcock’, (1863) 
32 LJCP 154 (B). In that case the contract bet¬ 
ween the parties was for the supply of iron marked 
“S. and H.” The iron which was supplied was, 
however, marked ‘H and Co.’ I he parties were 
aware that the original firm of iron manufacturer 
was “S. and II. Co.” but it had been changed to 
“H. and Co.” and that the iron manufactured by 
both the companies was of identical quality. On 
these materials the Court found as a fact on a true 
construction of the contract that there was no sti¬ 
pulation for supply of a particular brand of iron, 
the letters “S. and II” being used to describe a par¬ 
ticular quality of iron only. The applicability of 
the aforesaid decision to the present case would 
arise only if the defendant-firm had established that 
tobacco of the variety known as K. G. No. 2 was 
identical in quality with tobacco marked P. S. and 
S. B. The judgments of both the lower Courts 
would not support the assumption that the said two 
varieties of tobacco were of the same quality. 

Mr. Das relied on the penultimate sentence of 
the judgment of the lower appellate Court while 
discussing point No. (2) to the following effect: 

“and there is satisfactory evidence to hold that 
S. B. and P. S. marks of Motichur was, of the 
same quality as K. G. No. 2 Motichur. 

lie urged that this was a clear finding of fact about 
the qualities of the two varieties being the same. 
But in the earlier portions of the judgment the 
lower appellate Court has observed: 

“Though they placed orders for K. G., perhaps 
they received inferior stock as the former was 
not available at Bhotmali.” 

Again, it was observed: 

“thev are not bound to receive P. S. and S. B. 
marks even if it be accepted for the same quality 
as K. G. No. 2 sun mark.” 

Hence, if the entire discussion of the lower ap¬ 
pellate Court regarding point No. 2 be carefully 
considered it would appear that he did not come 
to a finding that K. G. No. 2 and P. S. and S. B. 
arc of the same variety and that perhaps the word 
‘not’ was omitted through oversight in the penulti¬ 
mate sentence of that paragraph quoted above. The 
trial Court has come to a finding that P. S.^ and 
S. B. is inferior stuff compared to K. G. No. 2 
and the appellate Court has, in essence, confirmed 
tin's finding. As there is some ambiguity in the 
judgment of the appellate Court we went through 
the evidence adduced by the parties in this con¬ 
nection. Apart from the bare statement of the 
defendant (D. W. 1) there is practically no evi¬ 
dence on record to show that they are of the same 
quality. 

O.i the oilier hand, the defendant’s own exhibit 
(Ext. A-3) gives the price of tobacco of P. S. and 
S. B. variety on 16-11-48 at Rs. 85/- per mauncl 
and Ext. A-8 gives the price of K. G. No. 2 on 
the same date to be Rs. 90/- per maund. This 
difference of Rs. 5/- per maund as disclosed from 
the defendant’s exhibits in respect of the two 
varities of tobacco prevailing in the market on the 
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same clay would lead to a reasonable inference that 
the qualities of the two varities were not the same. 
Hence, the assumption on which Mr. Das has built 
up his argument cannot be accepted. 

(9, li Again, Mr. Das is not right in saying that 
the time of delivery was not of the essence of the 
contract. Mr. Das relied on S. 11, Sale of Goods 
Act, which runs as follows: 

“Unless a different intention appears from the 
terms of the contract, stipulations as to time of 
payment are not deemed to be of the essence of 
contract of a sale. Whether any other stipula¬ 
tion as to time is of the essence of the contract 
or not depends on the terms of the contract.” 

j Though the section makes it clear that stipulations 
as to tune of ‘payment’ would ordinarly be not 
I of the essence of a contract for sale of goods, yet 
that section does not support Mr. Das’s contention 
that the time of delivery of goods would also be 
not of the essence of the contract. On this ques¬ 
tion tPie section merely says that it depends on 
the terms of the contract. But it is well settled by 
a series of decisions that in ordinary commercial 
contract for sale of goods time is prima facie of 
the essence with respect to delivery — ‘Bowes v. 
Shand’, (1877) 2 AC 455 at op. 463 and 464 (C); 
— ‘Reuter v. Saia\ (1879) 4 CPD 239 at p. 249 (D) 
and — ‘Sharp v. Christmas’, (1892) 8 TLR 687 (E). 

Here, the very nature of the contract between 
the parties is sufficient to show that the time of 
delivery was of the essence of the contract. For¬ 
ward contracts were entered into by the parties 
wfto were anticipating fluctuations in prices. The 
defendant’s own exhibits (Ext. A series) show how 
the price of tobacco fluctuated from 14-11-45 to 


31-12-45. In the absence of any evidence to flier 
contrary the prima facie view that in commercial! 
transactions of this type time was of the essence] 
of delivery may be accepted. 

It was, however, urged that these were mere 
forward contracts in which actual delivery was 
never the main consideration and that the parties 
were gambling on fluctuation in prices. This argu¬ 
ment also would go against Mr. Das’s contention 
inasmuch as the parties who were gambling on 
fluctuation in prices must obviously have intended 
that time was of the essence of the contract. Hence, 
the plaintiff-firm were not bound to accept the 
belated offer of the defendant-firm on 6-1-46 to 
supply P. S. and S. B. variety of tobacco. 

* • * 

(10) As regards the third point, the Bombay dec 
sion relied on by the lower Courts, namely, — ‘26 
Bom 744 (A)’ is a complete answer. The rate on 
the date of the breach (19-12-45) was not available. 
Mr. Das, however, urged that Ext. A-9 showed 
that K. G. variety was avilable at the rate of Rs. 
72/8- per maund on 28-12-45 and that the trial 
Court should not have estimated the price at Rs. 
96/- per maund on 19-12-45. The lower appellate 
Court has, however, discussed the importance of 
Ext. A-9 and given reasons for disbelieving^. th& 
rate as given in that exhibit. This is a pure que° 
tion of fact which cannot be reagitated in the second 
appeal. 

(11) I would, therefore, affirm the judgments of 
both the Courts and dismiss the appeal with costs. 

(12) MOHAPATRA J.: I agree. 

D.H.Z. Appeal dismissed* 
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